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TITLE  1— REHABILITATION   PROGRAMS  RELATINCJ  TO 

DRr(}  ABUSE 

I'RfKSRAMS   INDER   fOMMrNITY   MENTAL  HEALTH    CENTERS  ACT  RELATING 

TO    DRUG    ABUSE 

Section  1.  (a)  Part  D  of  the  C^onimunity  Mental  Health  Centers 
Act  is  amended  as  follows: 

(1)  Sections  251,  252,  and  253  of  such  part  (42  U.S.C.  2688k,  26881, 

;ind  2688m)  are  each  amended  hy  inserting  "and  other  persons  with  82  Stat.  1009. 
drug  abuse  and  drug  dependence  problems"  immediately  after  "nar- 
cotic addicts""  each  place  those  words  appear  in  those  sections. 

(2)  Clauses  (A)  and  (C)  of  section  252  of  such  part  are  each 
amended  by  inserting  ",  drug  abuse,  and  drug  dependence"'  immedi- 
ately after  "narcotic  addiction". 

(3)  The  heading  for  such  part  is  amended  to  read  as  follows: 

"Part  I) — Narcotic  Addiction,  Drug  Abuse,  and  Drug  Dependence 
Prevention  and  Rehabilitation"'. 

(b)  Part  V.  of  such  Act  is  amended  as  follows: 

(1)  Section  261(a)  of  such  part  (42  U.S.C.  2688o)  is  amended  by  82  Stat.  lOlO; 
striking  out  "$30,000,000  for  the  fiscal  year  ending  June  30,  1971,  Ant£»  P«  ^7. 
$35,000,000  for  the  fiscal  year  ending  June  30,  1972,  and  $40,000,000 

for  the  fiscal  year  ending  June  30,  1973'"  and  inserting  in  lieu  thereof 
"$40,000,000  for  the  fiscal  year  ending  June  30,  1971,  $60,000,000  for 
the  fiscal  year  ending  June  30, 1972,  and  $80,000,000  for  the  fiscal  year 
ending  June  30,  1973". 

(2)  Section  261(a)  of  such  part  is  further  amended  by  inserting 
",  drug  abuse,  and  drug  dependence"'  immediately  after  "narcotic 
addiction"'. 

(3)  Sections  261(c)  and  264  are  each  amended  by  inserting  "and  Ante,  pp.  58, 
other  persons  with  drug  abuse  and  drug  dependence  problems''  imme-  61. 
diately  after  "narcotic  addicts". 

(4)  The  section  headings  for  sections  261  and  263  are  each  amended 
by  striking  out  "and  narcotic  addicts"  and  inserting  in  lieu  thereof 
",  narcotic  addicts,  and  other  persons  with  drug  abuse  and  drug 
dependence  problems". 

(c)  Part  D  of  such  Act  is  further  amended  by  redesignating  sections 

253  and  254  as  sections  254  and  255,  respectively,  and  by  adding  after  42  use  2688n. 
section  252  the  following  new  section : 

"drug  abuse  education 

"Sec.  253.  (a)  The  Secretary  is  authorized  to  make  grants  to  States  Grants. 
and  political  subdivisions  thereof  and  to  public  or  nonprofit  private  ^°"''^!^°"'^  *"" 
agencies  and  organizations,  and  to  enter  into  contracts  with  other  pri-  *  oJ^ty. 
\ate  agencies  and  organizations,  for — 

"(1)  the  collection,  preparation,  and  dissemination  of  educa- 
tional materials  dealing  with  the  use  and  abuse  of  drugs  and  the 
prevention  of  drug  abuse,  and 

"  (2)  the  development  and  evaluation  of  programs  of  drug  abuse 
education  directed  at  the  general  public,  school-age  children,  and 
special  high-risk  groups. 
"(b)    The   Secretary,  acting  through   the   National   Institute  of 
Mental  Health,  shall  (1)  serve  as  a  focal  point  for  the  collection  and 
dissemination  of  information  related  to  drug  abuse;  (2)  collect,  pre- 
pare, and  disseminate  materials  (including  films  and  other  educational 
devices)  dealing  with  the  abuse  of  drugs  and  the  prevention  of  drug 
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abuse;  (3)  provide  for  the  preparation,  production,  and  conduct  of 
programs  of  public  education  (including  those  using  films  and  other 
educational  devices) ;  (4^  train  professional  and  other  persons  to 
organize  and  participate  in  programs  of  public  education  in  relation 
to  drug  abuse;  (5)  coordinate  activities  carried  on  by  such  depart- 
ments, agencies,  and  instrumentalities  of  the  Federal  Government  as 
he  shall  designate  with  respect  to  health  education  aspects  of  drug 
abuse;  (6)  provide  technical  assistance  to  State  and  local  health  and 
educational  agencies  with  respect  to  the  establishment  and  imple- 
mentation of  programs  and  procedures  for  public  education  on  drug 
abuse;  and  (7)  undertake  other  activities  essential  to  a  national  pro- 
gram for  drug  abuse  education. 

"(c)  The  becretary,  acting  through  the  National  Institute  of  Mental 
Health,  is  authorized  to  develop  and  conduct  workshops,  institutes, 
and  other  activities  for  the  training  of  professional  and  other  person- 
nel to  work  in  the  area  of  drug  abuse  education. 

'■(d)  To  carry  out  the  purposes  of  this  section,  there  are  authorized 
to  be  appropriated  $3,000,000  for  the  fiscal  year  ending  June  30,  1971, 
$12,000,000  for  the  fiscal  year  ending  June  30,  1972,  and  $14,000,000 
for  the  fiscal  year  ending  June  30, 1973." 

(d)  Such  part  D  is  further  amended  by  adding  at  the  end  thereof 
the  following  new  section : 

"special  projects  for  narcotic  addicts  and  drug  dependent  persons 

"Sec.  256.  (a)  The  Secretary  is  authorized  to  make  grants  to  public  or 
nonprofit  private  agencies  and  organizations  to  cover  a  portion  of  the 
costs  of  programs  for  treatment  and  rehabilitation  of  narcotic  addicts 
or  drug  dependent  persons  which  include  one  or  more  of  the  following : 
(1)  Detoxification  services  or  (2)  institutional  services  (including 
medical,  psychological,  educational,  or  counseling  services)  or  (3) 
community-based  aftercare  services. 

"(b)  Grants  under  this  section  for  the  costs  of  any  treatment  and 
reliabilitation  program — 

"(1)  may  be  made  only  for  the  period  beginning  with  the 
first  day  of  the  first  month  for  which  such  a  grant  is  made  and 
ending  with  the  close  of  eight  years  after  such  first  day ;  and 

"(2)  (A)  except  as  provided  in  subparagraph  (B),  may  not 
exceed  80  per  centum  of  such  costs  for  each  of  the  first  two  years 
after  such  first  day,  75  per  centum  of  such  costs  for  the  third 
year  after  such  first  day,  60  per  centum  of  such  costs  for  the 
fourth  year  after  such  first  day,  45  per  centum  of  such  costs  for 
the  fifth  year  after  such  first  day,  and  30  per  centum  of  such  costs 
for  each  of  the  next  three  years  after  such  first  day ;  and 

"(B)  in  the  case  of  any  such  program  providing  services  for 
persons  in  an  area  designated  by  the  Secretary  as  an  urban  or 
rural  poverty  area,  such  grants  may  not  exceed  90  per  centum  of 
such  costs  for  each  of  the  first  two  years  after  such  first  day,  80 
per  centum  of  such  costs  for  the  third  year  after  such  first  day,  75 
per  centum  of  such  costs  for  the  fourth  and  fifth  years  after  such 
first  day,  and  70  per  centum  of  such  costs  for  each  of  the  next  three 
years  after  sucli  first  day. 
"(c)   No  application  for  a  grant  authorized  by  this  section  shall  be 
approved   by  the   Secretary   unless  such  application  is  forwarded 
through  the  State  agency  responsible  for  administering  the  plan  sub- 
mitted pursuant  to  section  204  of  this  Act  or,  if  there  be  a  separate 
State  agency,  designated  by  the  Governor  as  responsible  for  planning, 
coordinating,  and  executing  the  State's  efforts  in  the  treatment  and 
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rehabilitation  of  narcotic  addicts  and  drug  dependent  persons,  through 
such  latter  agency,  which  shall  submit  to  the  Secretary  such  comments 
as  it  deems  appropriate.  No  application  for  a  grant  under  this  section 
for  a  program  to  provide  services  for  persons  in  an  area  in  which  is 
located  a  facility  constructed  as  a  new  facility  after  the  date  of  enact- 
ment of  this  section  with  funds  provided  un<3er  a  grant  under  part  A 
or  this  part  shall  be  approved  unless  such  application  contains  satis- 
factory assurance  that,  to  the  extent  feasible,  such  program  will  be 
included  as  part  of  the  programs  conducted  in  or  through  such  facility. 

"(d)  The  Secretary  shall  make  grants  under  this  section  for  projects  Criteria. 
within  the  States  in  accordance  with  criteria  determined  Tby  him 
designed  to  provide  priority  for  grant  applications  in  States,  and  in 
areas  within  the  States,  having  the  higher  percentages  of  population 
who  are  narcotic  addicts  or  drug  dependent  persons. 

"(e)  There  are  authorized  to  be  appropriated  to  carry  out  this  Appropriation. 
section  not  to  exceed  $20,000,000  for  the  fiscal  year  ending  June  30, 
1971;   $30,000,000  for  the  fiscal  year  ending  June  30,   1972;   and 
$35,000,000  for  the  fiscal  year  ending  June  30,  1973." 

BROADER  TREATMENT  ATTTHORrrY  IN  PUBLIC  HEALTH  SERVICE  HOSPITALS 
FOR  PERSONS  WITH  DRUG  ABUSE  AND  OTHER  DRUG  DEPENDENCE  PROBLEMS 

Sec.  2.  (a)  Part  E  of  title  III  of  the  Public  Health  Service  Act  is 
amended  as  follows : 

(1)  Section  341(a)  of  such  part  is  amended  bv  adding  immediately  80  stat.  1449, 
aft«r  "addicts"  the  second  time  it  appears  the  following:  "and  other  ^2  use  257. 
persons  with  drug  abuse  and  drug  dependence  problems  . 

(2)  (A)  Sections  342,  343,  344,  and  346  of  such  part  are  each 
amended  by  inserting  "or  other  persons  with  drug  abuse  and  drug 
dependence  problems"  immediately  after  "addicts"  each  place  it 
appears  in  tliose  sections. 

(B)  The  section  heading  of  section  342  of  such  part  is  amended 
by  inserting  "or  other  persons  with  drug  abuse  and  drug  dependence 
problems"  after  "addicts". 

(3)  Sections  343  and  344  of  such  part  are  each  amended  by  inserting 
"or  other  person  with  a  drug  abuse  or  other  drug  dependence  problem 
immediately  after  "addict"  each  place  it  appears  in  those  sections. 

(4)  Sections  343,  344,  and  34*  of  such  part  are  each  amended  by42  use  26ia. 
inserting  ",  drug  abuse,  or  drug  dependence"  immediately  after  "addic- 
tion" each  place  it  appears  in  those  sections. 

(5)  Section  346  of  such  part  is  amended  by  inserting  "or  substance 
controlled  under  the  Controlled  Substances  Act"  immediately  aftp.rPost,  p.  1242. 
"habit-forming  narcotic  drug". 

(6)  The  heading  for  such  part  is  amended  to  read  as  follows: 

"Part  E — Narcotic  Addicts  and  Other  Drug  Abusers". 

(b)  Section  2  of  the  Public  Health  Service  Act  (42  U.S.C.  201)  is  58  stat.  682; 
amendedby  adding  after  paragraph  (p)  the  following  new  paragraph:   '^'^  stat.  34, 

"(q)  The  term  'drug  dependent  person'  means  a  person  who  is 
using  a  controlled  substance  (as  defined  in  section  102  of  the  Con- 
trolled Substances  Act)  and  who  is  in  a  state  of  psychic  or  physical  Post,  p,  1243. 
dependence,  or  both,  arising  from  the  use  of  that  substance  on  a  con- 
tinuous basis.  Drug  dependence  is  characterized  by  behavioral  and 
other  responses  which  mclude  a  strong  compulsion  to  take  the  sub- 
stance on  a  continuous  basis  in  order  to  experience  its  psychic  effects 
or  to  avoid  the  discomfort  caused  by  its  absence." 
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68  Stat,  79. 
42  use  258-260, 
261, 


XXIV 


84   STAT. 


Pub. 

1241 


Law  91-513 


-  6 


October  27,   1970 


Research  popu- 
lations,   pro- 
tection of 
identity, 
70  Stat.   929, 


80  Stat.    1184. 
42  use   246. 


81  Stat.    79. 


77  Stat.    190. 
42  use   2681 
note. 


KESKARCH  UNDKU  THE  PUBLIC  HEALTH  SERVICK  ACT  IN  DRC(i  ISE, 
ABUSE,   AND   ADDICTION 

Sec.  H.  (a)  Section  303(a)  of  the  Public  Health  Service  Act  (42 
U.S.C.  242a (a))  is  amended  by  adding  after  and  below  paragraph 
(2)  the  following: 

"The  Secietary  may  authorize  persons  engaged  in  research  on  the  use 
and  effect  of  drugs  to  protect  the  privacy  of  individuals  who  are  the 
subject  of  such  research  by  withholding  from  all  persons  not  con- 
nected with  the  conduct  of  such  research  the  names  or  other  identifying 
characteristics  of  such  individuals.  Persons  so  authorized  to  protect 
the  privacy  of  such  individuals  may  not  be  compelled  in  any  Federal, 
State,  or  local  civil,  criminal,  administrative,  legislative,  or  other 
proceedings  to  identify  such  individuals." 

(b)  Section  314(d)(2)  of  the  Public  Health  Service  Act  is 
amended — 

(1)  by  striking  out  "and"  at  the  end  of  subparagraph  (I)  ; 

(2)  by  striking  out  the  period  at  the  end  of  subparagraph  (J) 
and  inserting  in  lieu  thereof  " ;  and" ;  and 

(3)  by  adding  after  subparagraph  (J)  the  following  new 
subparagraph : 

'  "(K)   provide  for  services  for  the  prevention  and  treatment  of 

drug  abuse  and  drug  dependence,  commensurate  with  the  extent 
of  the  problem." 

(c)  Section  507  of  the  Public  Health  Service  Act  (42  U.S.C.  225a) 
is  amended — 

(1)  by  striking  out  "available  for  research,  training,  or  demon- 
stration project  grants  pursuant  to  this  Act"  and  inserting  in  lieu 
thereof  "available  under  this  Act  for  research,  training,  or  demon- 
stration project  grants  or  for  grants  to  expand  existing  treatment 
and  research  programs  and  facilities  for  alcoholism,  narcotic 
addiction,  drug  abuse,  and  drug  dependence,  and  appropriations 
available  under  the  Community  Mental  Health  Centers  Act  for 

,  construction  and  staffing  of  community  mental  health  centers  and 
alcoholism  and  narcotic  addiction,  drug  abuse,  and  drug  depend- 
ence facilities",  and 

(2)  by  inserting  immediately  before  the  period  at  the  end 
thereof  the  following:  ",  except  that  grants  to  such  Federal  insti- 
tutions may  be  funded  at  100  per  centum  of  the  costs". 


Report  to 
Congress, 


MEDICAL  TREATMENT  OF   NARCOTIC  ADDICTION 

Sec.  4.  The  Secretary  of  Health,  Education,  and  Welfare,  after 
consultation  with  the  Attorney  General  and  with  national  organiza- 
tions representative  of  persons  with  knowledge  and  experience  in  the 
t  reatment  of  narcotic  addicts,  shall  determine  the  appropriate  methods 
of  professional  practice  in  the  medical  treatment  of  the  narcotic  addic- 
tion of  various  classes  of  narcotic  addicts,  and  shall  report  thereon  from 
time  to  time  to  the  Congress. 
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TITLE  II— CONTROL  AND  ENFORCEMENT 
p_^RT  A — Short  Title;  Findings  and  Declaration;  Definitions 

SHORT    title 

Sec.  100.  This  title  may  be  cited  as  the  "Controlled  Substances  Act".    Citation  of 

title, 

FINDINGS    AND    DECLARATIONS 

Sec.  101.  The  Congress  makes  the  following  findings  and 
declarations : 

(1)  Many  of  the  drugs  inchided  within  this  title  have  a  useful  and 
legitimate  medical  purpose  and  are  necessary  to  maintain  the  health 
and  general  welfare  of  the  American  people. 

(2)  The  illegal  importation,  manufacture,  distribution,  and  posses- 
sion and  improper  use  of  controlled  substances  have  a  substantial  and 
detrimental  eflect  on  the  health  and  general  welfare  of  the  American 
people. 

(3)  A  major  portion  of  the  traffic  in  controlled  substances  flows 
through  interstate  and  foreign  commerce.  Incidents  of  the  traffic 
which  are  not  an  integral  part  of  the  interstate  or  foreigii  flow,  such  as 
manufacture,  local  distribution,  and  possession,  nonetheless  have  a 
substantial  and  direct  effect  upon  interstate  commerce  because — 

(A)  after  manufacture,  many  controlled  substances  are  trans- 
ported in  interstate  commerce, 

(B)  controlled  substances  distributed  locally  usually  have  been 
transported  in  interstate  commerce  immediately  before  their  dis- 
tribution, and 

(C)  controlled  substances  possessed  commonly  flow  through 
interstate  commerce  immediately  prior  to  such  possession. 

(4)  Local  distribution  and  possession  of  controlled  substances  con- 
tribute to  swelling  the  interstate  traffic  in  such  substances. 

(5)  Controlled  substances  manufactured  and  distributed  intrastate 
cannot  be  differentiated  from  controlled  substances  manufactured  and 
distributed  interstate.  Thus,  it  is  not  feasible  to  distinguish,  in  terms 
of  controls,  between  controlled  substances  manufactured  and  dis- 
tributed interstate  and  controlled  substances  manufactured  and  dis- 
tributed intrastate. 

(6)  Federal  control  of  the  intrastate  incidents  of  the  traffic  in  con- 
trolled substances  is  essential  to  the  effective  control  of  the  interstate 
incidents  of  such  traffic. 

(7)  The  United  States  is  a  party  to  the  Single  Convention  on  Nar- 
cotic Drugs,  1961,  and  other  international  conventions  designed  to   18  UST  1407. 
establish  effective  control  over  international  and  domestic  traffic  in 
controlled  substances. 

DEFINITIONS 

Sec.  102.  As  used  in  this  title  : 

(1)  The  term  "addict"  means  any  individual  who  habitually  uses 
any  narcotic  drug  so  as  to  endanger  the  public  morals,  health,  safety, 
or  welfare,  or  who  is  so  far  addicted  to  the  use  of  narcotic  drugs  as  to 
have  lost  the  power  of  self-control  with  reference  to  his  addiction. 

(2)  The  term  "administer"  refers  to  the  direct  application  of  a  con- 
trolled substance  to  the  body  of  a  patient  or  research  subject  by — 

(A)  a  practitioner   (or,  in  his  presence,  by  his  authorized 
agent) ,  or 

(B)  the  patient  or  research  subject  at  the  direction  and  in  the 
presence  of  the  practitioner, 
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whether  such  application  be  by  injection,  inhalation,  ingestion,  or  any 
other  means. 

(3)  The  term  "agent"  means  an  authorized  person  who  acts  on 
behalf  of  or  at  the  direction  of  a  manufacturer,  distributor,  or  dis- 
penser; except  that  such  term  does  not  include  a  common  or  contract 
carrier,  public  warehousem.an,  or  employee  of  the  carrier  or  ware- 
houseman, when  acting  in  the  usual  and  lawful  course  of  the  carrier's 
or  warehouseman's  business. 

(4)  The  term  "Bureau  of  Narcotics  and  Dangerous  Drugs"  means 
the  Bureau  of  Narcotics  and  Dangerous  Drugs  in  the  Department  of 
Justice. 

(5)  The  term  "control"  means  to  add  a  drug  or  other  substance,  or 
Post,  p,  1247.        immediate  precursor,  to  a  schedule  under  part  B  of  this  title,  whether 

by  transfer  from  another  schedule  or  otherwise. 

(6)  The  term  "controlled  substance"  means  a  drug  or  other  sub- 
stance, or  immediate  precursor,  included  in  schedule  I,  II,  III,  IV, 
or  V  of  part  B  of  this  title.  The  term  does  not  include  distilled  spirits, 
wine,  malt  beverages,  or  tobacco,  as  those  terms  are  defined  or  used  in 

68A  Stat.  595.       subtitle  E  of  the  Internal  Revenue  Code  of  1954. 

26  use  5001.  (7)  Tlie  term  "counterfeit  substance"  means  a  controlled  substance 

which,  or  the  container  or  labeling  of  which,  without  authorization, 
beare  tlie  trademark,  trade  name,  or  other  identifying  mark,  imprint, 
number,  or  device,  or  any  likeness  thereof,  of  a  manufacturer,  dis- 
tributor, or  dispenser  other  than  the  person  or  persons  who  in  fact 
manufactured,  distributed,  or  dispensed  such  substance  and  which 
thereby  falsely  purports  or  is  represented  to  be  the  product  of,  or  to 
have  been  distributed  by,  such  other  manufacturer,  distributor,  or 
dispenser. 

(8)  The  terms  "deliver"  or  "delivery"  mean  the  actual,  constructive, 
or  attempted  transfer  of  a  controlled  substance,  whether  or  not  there 
exists  an  agency  relationship. 

(9)  The  term  "depressant  or  stimulant  substance"  means — 

(A)  a  drug  which  contains  any  quantity  of  (i)  barbituric  acid 
or  any  of  the  salts  of  barbituric  acid;  or  (ii)  any  derivative  of 
barbituric  acid  which  has  been  designated  by  the  Secretary  as 
habit  forming  under  section  502(d)  of  the  Federal  Food,  Drug, 

52  Stat.  1050.  and  Cosmetic  Act  (21  U.S.C.  352(d)) ;  or 

(B)  a  drug  which  contains  any  quantity  of  (i)  amphetamine 
or  any  of  its  optical  isomers;  (ii)  any  salt  of  amphetamine  or 
any  salt  of  an  optical  isomer  of  amphetamine;  or  (iii)  any  sub- 
stance wliich  the  Attorney  General,  after  investigation,  has  found 
to  be,  and  by  regulation  designated  as,  habit  forming  because  of 
its  stimulant  effect  on  tlie  central  nervous  system ;  or 

(C)  lysergic  acid  diethylamide;  or 

(D)  any  drug  which  contains  any  quantity  of  a  substance  which 
the  Attorney  General,  after  investigation,  has  found  to  have,  and 
by  regulation  designated  as  having,  a  potential  for  abuse  because 
of  its  depressant  or  stimulant  effect  on  the  central  nervous  system 
or  its  hallucinogenic  effect. 

(10)  The  term  "dispense"  means  to  deliver  a  controlled  substance 
to  an  ultimate  user  or  research  subject  by,  or  pursuant  to  the  lawful 
order  of,  a  practitioner,  including  the  prescribing  and  administering 
of  a  controlled  substance  and  the  packaging,  lateling,  or  compound- 
ing necessary  to  prepare  the  substance  for  such  delivery.  The  term 
"dispenser"  means  a  practitioner  who  so  delivers  a  controlled  substance 
to  an  ultimate  user  or  research  subject. 

(11)  The  term  "distribute"  means  to  deliver  (other  than  by  admin- 
istering or  dispensing)  a  controlled  substance.  The  term  "distributor" 
means  a  person  who  so  delivers  a  controlled  substance. 
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(12)  The  term  "drug"  has  the  meaning  given  that  term  by  section 

201  (g)  (1)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act.  52  stat.  I04ij 

(13)  The  term  "felony"  means  any  Federal  or  State  offense  clas-  79  stat.  234. 
sified  by  applicable  Federal  or  State  law  as  a  felony.  21  use  321. 

(14)  The  term  "manufacture"  means  the  production,  preparation, 
propagation,  compounding,  or  processing  of  a  drug  or  other  substance, 
either  directly  or  indirectly  or  by  extraction  from  substances  or 
natural  origin,  or  independently  by  means  of  chemical  synthesis  or 
by  a  combination  of  extraction  and  chemical  synthesis,  and  includes 
any  packaging  or  repackaging  of  such  substance  or  labeling  or 
relabeling  of  its  container;  except  that  such  term  does  not  include  the 
preparation,  compounding,  packaging,  or  labeling  of  a  drug  or  other 
substance  in  conformity  with  applicable  State  or  local  law  By  a  prac- 
titioner as  an  incident  to  his  administration  or  dispensing  of  such 
drug  or  substance  in  the  course  of  his  professional  practice.  The  term 
"manufacturer"  means  a  person  who  manufactures  a  drug  or  other 
substance. 

(15)  The  term  "marihuana"  means  all  parts  of  the  plant  Cannabis 
sativa  L.,  whether  growing  or  not;  the  seeds  thereof;  the  resin 
extracted  from  any  part  of  such  plant ;  and  every  compovmd,  manufac- 
ture, salt,  derivative,  mixture,  or  preparation  of  such  plant,  its  seeds 
or  resin.  Such  term  does  not  include  the  mature  stalks  of  such  plant, 
fiber  produced  from  such  stalks,  oil  or  cake  made  from  the  seeds  of 
such  plant,  any  other  compound,  manufacture,  salt,  derivative,  mix- 
ture, or  preparation  of  such  mature  stalks  (except  the  resin  extracted 
therefrom),  fiber,  oil,  or  cake,  or  the  sterilized  seed  of  such  plant  which 
is  incapable  of  germination. 

(16)  The  term  "narcotic  drug"  means  any  of  the  following,  whether 
produced  directly  or  indirectly T)y  extraction  from  substances  of  vege- 
table origin,  or  independently  by  means  of  chemical  synthesis,  or  by  a 
combination  of  extraction  and  chemical  synthesis : 

(A)  Opium,  coca  leaves,  and  opiates. 

(B)  A  compound,  manufacture,  salt,  derivative,  or  preparation 
of  opium,  coca  leaves,  or  opiates. 

(C)  A  substance  (and  any  compound,  manufacture,  salt,  deriv- 
ative, or  preparation  thereof)  which  is  chemically  identical  with 
any  of  the  suWances  referred  to  in  clause  ( A)  or  ('B) . 

Such  term  does  not  include  decocainized  coca  leaves  or  extracts  of  coca 
leaves,  which  extracts  do  not  contain  cocaine  or  ecgonine. 

(17)  The  term  "opiate"  means  any  drug  or  otner  substance  having 
an  addiction-forming  or  addiction-sustaining  liability  similar  to  mor- 
phine or  being  capable  of  conversion  into  a  drug  having  such  addic- 
tion-forming or  addiction-sustaining  liability. 

(18)  The  term  "opium  poppy"  means  the  plant  of  the  species 
Papaver  somniferum  X.,  except  the  seed  thereof. 

(191)  The  term  "poppy  straw"  means  all  parts,  except  the  seeds,  of 
the  opium  poppy,  after  mowing. 

(20)  The  term  "practitioner"  means  a  physician,  dentist,  veteri- 
narian, scientific  investigator,  pharmacy,  nospital,  or  other  person 
licensed,  registered,  or  otherwise  permitted,  by  the  United  States  or 
the  jurisdiction  in  which  he  practices  or  does  research,  to  distribute, 
dispense,  conduct  research  with  respect  to,  administer,  or  use  in  teach- 
ing or  chemical  analysis,  a  controlled  substance  in  the  course  of  pro- 
fessional practice  or  research. 

(21)  The  term  "production"  includes  the  manufacture,  planting, 
cultivation,  growing,  or  harvesting  of  a  controlled  substance. 
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(22)  The  term  "immediate  precursor"  means  a  substance — 

(A)  which  the  Attorney  General  has  found  to  be  and  by  regu- 
lation designated  as  being  the  principal  compound  used,  or  pro- 
duced primarily  for  use,  in  the  manufacture  of  a  controlled 
substance ; 

(B)  which  is  an  immediate  chemical  intermediary  used  or 
likely  to  be  used  in  the  manufacture  of  such  controlled  substance; 
and 

(C)  the  control  of  which  is  necessary  to  prevent,  curtail,  or 
limit  the  manufacture  of  such  controlled  substance. 

(23)  The  term  "Secretary",  unless  the  context  otherwise  indicates, 
means  the  Secretary  of  Health,  Education,  and  Welfare. 

(24)  The  term  "State"  means  any  State,  territory,  or  possession  of 
the  United  States,  the  District  of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Trust  Territory  of  the  Pacific  Islands,  and  the  Canal 
Zone. 

(25)  The  term  "ultimate  user"  means  a  person  who  has  lawfully 
obtained,  and  who  possesses,  a  controlled  substance  for  his  own  use  or 
for  the  use  of  a  member  of  his  household  or  for  an  animal  owned  by 
him  or  by  a  member  of  his  household. 

(26)  The  term  "United  States",  when  used  in  a  geographic  sense, 
means  all  places  and  waters,  continental  or  insular,  subject  to  the 
jurisdiction  of  the  United  States. 

INCREASED   NUMBERS    OF   ENFORCEMENT   PERSONNEL 

Sec.  103.  (a)  During  the  fiscal  year  1971,  the  Bureau  of  Narcotics 
and  Dangerous  Drugs  is  authorized  to  add  at  least  300  agents,  together 
with  necessary  supporting  personnel,  to  the  number  of  eniorcement 
personnel  currently  available  to  it. 

(b)  There  are  authorized  to  be  appropriated  not  to  exceed 
$6,000,000  for  the  fiscal  year  1971  and  for  each  fiscal  year  thereafter 
to  carry  out  the  provisions  of  subsection  (a) . 

Part  B — Atjthority  To  Control; 

Standards  and  Scheduler 

authority  and  criteria  for  classification  of  substances 

Sec.  201.  (a)  The  Attorney  General  shall  apply  the  provisions  of 
this  title  to  the  controlled  substances  listed  in  the  schedules  established 
by  section  202  of  this  title  and  to  any  other  drug  or  other  substance 
added  to  such  schedules  under  this  title.  Except  as  provided  in  sub- 
sections (d)  and  (e) ,  the  Attorney  General  may  by  rule — 

(1)  add  to  such  a  schedule  or  transfer  between  such  schedules 
any  drug  or  other  substance  if  he — 

(A)  finds  that  such  drug  or  other  substance  has  a  potential 
for  abuse,  and 

(B)  makes  with  respect  to  such  drug  or  other  substance  the 
findings  prescribed  by  subsection  (b)  of  section  202  for  the 
schedule  in  wliich  such  drug  is  to  be  placed ;  or 

(2)  remove  any  drug  or  other  substance  from  the  schedules 
if  he  finds  that  the  drug  or  other  substance  does  not  meet  the 
requirements  for  inclusion  in  any  schedule. 

Rules  of  the  Attorney  General  under  this  subsection  shall  be  made  on 
the  record  after  opportunity  for  a  hearing  pursuant  to  the  rulemaking 
procedures  prescribed  by  subchapter  II  of  chapter  5  of  title  5  of  the 
United  States  Code.  Proceedings  for  the  issuance,  amendment,  or 
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repeal  of  such  rules  may  be  initiated  by  the  Attorney  General  (1)  on 
liis  own  motion,  (2)  at  the  request  of  the  Secretary,  or  (3)  on  the 
petition  of  any  interested  party. 

(b)  The  Attorney  Greneral  sliall,  before  initiating  proceedings  under  Evaluation. 
subsection   (a)  to  control  a  drug  or  other  substance  or  to  remove  a 

drug  or  other  substance  entirely  from  the  schedules,  and  after  gather- 
mg  the  necessary  data,  request  from  the  Secretary  a  scientific  and  med- 
ical evaluation,  and  his  recommendations,  as  to  whether  such  drug  or 
other  substance  should  be  so  controlled  or  removed  as  a  controlled 
substance.  In  making  such  evaluation  and  recommendations,  the  Secre- 
tary shall  consider  the  factors  listed  in  paragraphs  (2),  (3),  (6),  (7), 
and  (8)  of  subsection  (c)  and  any  scientific  or  medical  considerations 
involved  in  paragraphs  (1),  (4),  and  (5)  of  such  subsection.  The  rec- 
ommendations of  the  Secretary  shall  include  recommendations  with 
respect  to  the  appropriate  schedule,  if  any,  under  which  such  drug  or 
other  substance  should  be  listed.  The  evaluation  and  the  recommenda- 
tions of  the  Secretary  shall  be  made  in  writing  and  submitted  to  the 
Attorney  General  within  a  reasonable  time.  The  recommendations  of 
the  Secretary  to  the  Attorney  General  shall  be  binding  on  the  At- 
torney General  as  to  such  scientific  and  medical  matters,  and  if  the 
Secretary  recommends  that  a  drug  or  other  substance  not  be  con- 
trolled, the  Attorney  General  shall  not  control  the  drug  or  other  sub- 
stance. If  the  Attorney  General  determines  that  these  facts  and  all 
other  relevant  data  constitute  substantial  evidence  of  potential  for 
abuse  such  as  to  warrant  control  or  substantial  evidence  that  the  drug 
or  other  substance  should  be  removed  entirely  from  the  schedules, 
he  shall  initiate  proceedings  for  control  or  removal,  as  the  case  may 
be,  under  subsection  (a). 

(c)  In  making  any  finding  under  subsection  (a)  of  this  section  or 
under  subsection  (b)  of  section  202,  the  Attorney  General  shall  con- 
sider the  following  factors  with  respect  to  each  drug  or  other  sub- 
stance proposed  to  be  controlled  or  removed  from  the  schedules : 

(1)  Its  actual  or  relative  potential  for  abuse. 

(2)  Scientific  evidence  of  its  pharmacological  effect,  if  known. 

(3)  The  state  of  current  scientific  knowledge  regarding  the 
drug  or  other  substance. 

(4)  Its  history  and  current  pattern  of  abuse. 

(5)  The  scope,  duration,  and  significance  of  abuse. 

(6)  What,  if  any,  risk  there  is  to  the  public  health. 

(7)  Its  psychic  or  physiological  dependence  liability. 

(8)  Whether  the  substance  is  an  immediate  precursor  of  a  sub- 
stance already  controlled  under  this  title. 

(d)  If  control  is  required  by  United  States  obligations  under  inter- 
national treaties,  conventions,  or  protocols  in  effect  on  the  effective 

date  of  this  part,  the  Attorney  General  shall  issue  an  order  controlling  Order. 
such  drug  under  the  schedule  he  deems  most  appropriate  to  carry  out 
such  obligations,  without  regard  to  the  findings  required  by  subsec- 
tion (a)  of  this  section  or  section  202(b)  and  without  regard  to  the 
procedures  prescribed  by  subsections  (a)  and  (b)  of  this  section. 

(e)  The  Attorney  General  may,  without  regard  to  the  findings 
required  by  subsection  (a)  of  this  section  or  section  202(b)  and  with- 
out regard  to  the  procedures  prescribed  by  subsections  (a)  and  (b)  of 
this  section,  place  an  immediate  precursor  in  the  same  schedule  in 
which  the  controlled  substance  of  which  it  is  an  immediate  precursor 
is  placed  or  in  any  other  schedule  with  a  higher  numerical  designation. 
If  the  Attorney  General  designates  a  substance  as  an  immediate  pre- 
cursor and  places  it  in  a  schedule,  other  substances  shall  not  be  placed 
in  a  schedule  solely  because  they  are  its  precursors. 
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(f)  If,  at  the  time  a  new-drug  application  is  submitted  to  the 
Secretary  for  any  drug  having  a  stimulant,  depressant,  or  hallucino- 
genic effect  on  the  central  nervous  system,  it  appears  that  such  drug 
lias  an  abuse  potential,  such  information  shall  be  forwarded  by  the 
Secretary  to  the  Attorney  General. 

(g)  (1)  The  Attorney  General  shall  by  regulation  exclude  any  non- 
narcotic substance  from  a  schedule  if  such  substance  may,  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act,  be  lawfully  sold  over  the 
counter  without  a  prescription. 

(2)  Dextromethorphan  shall  not  be  deemed  to  be  included  in  any 
schedule  by  reason  of  enactment  of  this  title  unless  controlled  after 
the  date  of  such  enactment  pursuant  to  the  foregoing  provisions  of  this 
section. 

SCHEDULES    OF    CONTROLLED    SUBSTANCES 

Sec.  202.  (a)  There  are  established  five  schedules  of  controlled  sub- 
stances, to  be  known  as  schedules  I,  II,  III,  IV,  and  V.  Such  sched- 
ules shall  initially  consist  of  the  substances  listed  in  this  section. 
The  schedules  established  by  this  section  shall  be  updated  and  repub- 
lished on  a  semiannual  basis  during  the  two-year  period  beginning 
one  year  after  the  date  of  enactment  of  this  title  and  shall  be  updated 
and  republished  on  an  annual  basis  thereafter. 

(b)  Except  where  control  is  required  by  United  States  obligations 
under  an  international  treaty,  convention,  or  protocol,  in  effect  on  the 
effective  date  of  this  part,  and  except  in  the  case  of  an  immediate 
precursor,  a  drug  or  other  substance  may  not  be  placed  in  any  sched- 
ule unless  the  findings  required  for  such  schedule  are  made  with 
respect  to  such  drug  or  other  substance.  The  findings  required  for 
each  of  the  schedules  are  as  follows : 

(1)  Schedule  I. — 

(A)  The  drug  or  other  substance  has  a  high  potential  for 
abuse. 

(B)  The  drug  or  other  substance  has  no  currently  accepted 
medical  use  in  treatment  in  the  United  States. 

(C)  There  is  a  lack  of  accepted  safety  for  use  of  the  drug  or 
other  substance  under  medical  supervision. 

(2)  Schedule  II. — 

(A)  The  drug  or  other  substance  has  a  high  potential  for 
abuse. 

(B)  The  drug  or  other  substance  has  a  currently  accepted  med- 
ical use  in  treatment  in  the  United  States  or  a  currently  accepted 
medical  use  with  severe  restrictions. 

(C)  Abuse  of  the  drug  or  otlier  substances  may  lead  to  severe 
psychological  or  physical  dependence. 

(3)  Schedule  III. — 

(A)  The  drug  or  other  substance  has  a  potential  for  abuse  less 
than  the  drugs  or  other  substances  in  schedules  I  and  II. 

(B)  The  drug  or  other  substance  has  a  currently  accepted  med- 
ical use  in  treatment  in  the  United  States. 

(C)  Abuse  of  the  drug  or  other  substance  may  lead  to  moderate 
or  low  physical  dependence  or  high  psychological  dependence. 

(4)  Schedule  IV. — 

(A)  The  drug  or  other  substance  has  a  low  potential  for  abuse 
relative  to  the  drugs  or  other  substances  in  schedule  III. 

(B)  The  drug  or  other  substance  has  a  currently  accepted  med- 
ical use  in  treatment  in  the  United  States. 
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(C)  Abuse  of  the  drug  or  other  substance  may  lead  to  limited 
physical  dependence  or  psychological  dependence  relative  to  the 
drugs  or  other  substances  in  schedule  III. 
(5)  Schedule  V. — 

(A)  The  drug  or  other  substance  has  a  low  potential  for  abuse 
relative  to  the  drugs  or  other  substances  in  schedule  IV. 

(B )  The  drug  or  other  substance  has  a  currently  accepted  medi- 
cal use  in  treatment  in  the  United  States. 

(C)  Abuse  of  the  drug  or  other  substance  may  lead  to  limited 
physical  depndence  or  psychological  dependence  relative  to  the 
drugs  or  other  substances  in  schedule  IV. 

(c)  Schedules  I,  II,  III,  IV,  and  V  shall,  unless  and  until  amended 
pursuant  to  section  201,  consist  of  the  following  drugs  or  other  sub- 
stances, by  whatever  official  name,  common  or  usual  name,  chemical 
name,  or  brand  name  designated : 

SCHEDXJLE   I 

(a)  Unless  specifically  excepted  or  unless  listed  in  another  Opiates. 

schedule,  any  of  the  following  opiates,  including  their  iso- 
mers, esters,  ethers,  salts,  and  salts  of  isomers,  esters,  and 
ethers,  whenever  the  existence  of  such  isomers,  esters,  ethers, 
and  salts  is  possible  within  the  specific  chemical  designation: 

(I)  Acetylmethadol. 
(2^  AUylprodine. 

(3)  Alphacetylmathadol. 

(4)  Alphameprodine. 

(5)  Alphamethadol. 

(6)  Benzethidine. 

(7)  Betacetylmethadol. 

(8)  Betameprodine.  ' 

(9)  Betamethadol. 

(10)  Betaprodine. 

(II)  Clonitazene. 

(12)  Dextromoramide. 

(13)  Dextrorphan. 

(14)  Diampromide. 

(15)  Diethylthiambutene. 

(16)  Dimenoxadol. 

(17)  Dimepheptanol. 

(18)  Dimethylthiambutene. 

(19)  Dioxaphetyl  bulyrate. 

(20)  Dipipanone. 

(21)  Ethylmethylchiambutene. 

(22)  Etonitazene. 

(23)  Etoxeridine. 

(24)  Furethidine. 

(25)  Hydroxypethidine. 

(26)  Ketobemidone. 

(27)  Levomoramide. 

( 28 )  Levophenacylmorphan. 

(29)  Morpheridine. 

(30)  Noracymethadol. 

(31)  Norlevorphanol. 

(32)  Norraethadone. 

(33)  Norpipanone. 

(34)  Phenadoxone. 

(35)  Phenampromide. 
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(36)  Phenomorphan. 

(37)  Phenoperidine. 

(38)  Piritramide. 

(39)  Proheptazine. 

(40)  Properidine. 

(41)  Racemoramide. 

(42)  Trimeperidine. 

Opium  deriva-  (b)   Unless  Specifically  excepted  or  unless  listed  in  another 

*i^6s.  schedule,  any  of  the  following  opium  derivatives,  their  salts, 

isomers,  and  salts  of  isomers  whenever  the  existence  of  such 

salts,  isomers,  and  salts  of  isomers  is  possible  within  the 

specific  chemical  designation : 

(1)  Acetorphine. 

(2)  Acetyldihydrocodeine. 

(3)  Benzylmorphine. 

(4)  Codeme  methylbromide. 

(5)  Codeine-N-Oxide. 

(6)  Cyprenorphine. 

(7)  Desomorphine. 
^8J   Dihydromorphine. 

(9)  Etorphine. 

(10)  Heroin. 

(11)  Hydromorphinol. 
-'                                       (12)   Methyldesorphine. 

(13i  Methylhydromorphine. 

(14)  Morphine  methylbromide. 

(15^  Morphine  methylsulfonate. 

(16)  Morphine-N-Oxide. 

(17)  Myrophine. 

(18)  Nicocodeine. 

(19)  Nicomorphine. 

(20)  Normorphine. 

(21)  Pholcodme. 

(22)  Thebacon. 

Hallucinogenic         (g)  Unless  Specifically  excepted  or  unless  listed  in  another 
substances.  schedule,  any  material,  compound,  mixture,  or  preparation, 

which  contams  any  quantity  of  the  following  hallucinogenic 
substances,  or  which  contains  any  of  their  salts,  isomers,  and 
salts  of  isomers  whenever  the  existence  of  such  salts,  isomers, 
and  salts  of  isomers  is  possible  within  the  specific  chemical 
designation : 

( 1 )  3,4-methylenedioxy  amphetamine. 

(2)  5-methoxy-3,4-methylenedioxy  amphetamine. 

(3)  3,4,5-trimethoxy  amphetamine. 

(4)  Bufotenine. 

^5)  Diethyltryptamine. 

(6)  Dimethyltryptamine. 

(7)  4-methyl-2,5-dimethoxyamphetamine. 

(8)  Ibogaine. 

(9)  Lysergic  acid  diethylamide. 

(10)  Marihuana. 

(11)  Mescaline. 

(12)  Peyote. 
1 13)  N-ethyl-3-piperidjrl  benzilate. 

14)  N-methyl-3-piperidyl  benzilate. 

fl5)  Psilocybin. 

16)  Psilocyn. 

(17)  Tetrahydrocannabinols. 
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Schedule  II 

(a)  Unless  specifically  excepted  or  unless  listed  in  another   Substances, 
schedule,  any  of  the  following  substances  whether  produced   o^^^hem- ^ar^^^" 
directly  or  indirectly  by  extraction  from  substances  of  vege-    cynthesis. 
table  origin,  or  independently  by  means  of  chemical  syn- 
thesis, or   by   a  combination   of  extraction   and   chemical 

synthesis : 

(1)  Opium  and  opiate,  and  any  salt,  compound, 
derivative,  or  preparation  of  opium  or  opiate. 

(2)  Any  salt,  compound,  derivative,  or  prepara- 
tion thereof  which  is  chemically  equivalent  or  identi- 
cal with  any  of  the  substances  referred  to  in  clause 
(1),  except  that  these  substances  shall  not  include 
the  isoquinoline  alkaloids  of  opium. 

(3)  Opium  poppy  and  poppy  straw. 

(4)  Coca  leaves  and  any  salt,  compound,  deriva- 
tive, or  preparation  of  coca  leaves,  and  any  salt,  com- 
pound, derivative,  or  preparation  thereof  which  is 
chemically  equivalent  or  identical  with  any  of 
these  substances,  except  that  the  substances  shall  not 
include  decocainized  coca  leaves  or  extraction  of  coca 
leaves,  which  extractions  do  not  contain  cocaine  or 
ecgonine. 

(b)  Unless  specifically  excepted  or  unless  listed  in  another    Opiates. 
schedule,  any  of  the  following  opiates,  including  their  iso- 
mers, esters,  ethers,  salts,  and  salts  of  isomers,  esters  and 
ethers,  whenever  the  existence  of  such  isomers,  esters,  ethers, 

and  salts  is  possible  within  the  specific  chemical  designation : 

(1)  Alphaprodine. 

(2)  Anilendine. 
^3)   Bezitramide. 
f4)  Dihydrocodeine. 

(5)  Diphenoxylate. 
h)  Fentanyl. 
(7)  Isomethadone. 
(8^  Levomethorphan. 
(9)  Levorphanol. 
(10^  Metazocine. 
^11)  Methadone. 

(12)  Methadone-Intermediate,  4-cyano  -  2  -  dimethyl- 
amino-4,4-diphenyl  butane. 

(13)  Moramide-Intermediate,  2  -  methyl  -  3  -  morpho- 
lino-1,  l-diphenylpropane-carboxylic  acid. 


t 


(14)  Pethidine. 
(15) 


Pethidine-Intermediate-A,  4  -  cyano-l-methyl-4- 
phenylpiperidine. 

(16)  Pethidine-Intermediate-B,  ethyl  -  4-phenylpiper- 
idine-4-carboxylate. 

(17)  Pethidine-Intermediate-C,  1-methyl  -  4  -  phenyl- 
piperidine-4-carboxylic  acid. 

(18^   Phenazocine. 

(19)  Piminodine. 

(20^  Racemethorphan. 

(21)  Racemorphan. 
(c)  Unless  specifically  excepted  or  unless  listed  in  another    Methampheta 
schedule,  any  injectable  liquid  which  contains  any  quantity    ™i"e« 
of  methamphetamine,  including  its  salts,  isomers,  and  salts 
of  isomers. 
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Schedule  III 

stimulants.  (a)  Unless  specifically  excepted  or  unless  listed  in  another 

schedule,  any  material,  compound,  mixture,  or  preparation  which 
contains  any  quantity  of  the  following  substances  having  a  stimu- 
lant eflfect  on  the  central  nervous  system : 

(1)  Amphetamine,  its  salts,  optical  isomers,  and  salts  of 
its  optical  isomers. 

Vz)  Phenmetrazine  and  its  salts. 

(3)  Any  substance  (except  an  injectable  liquid)  which 
contains  any  quantity  of  methamphetamine,  including  its 
salts,  isomers,  and  salts  of  isomers. 

(4)  Methyl phenidate. 

Depressants.  (b)  Unless  Specifically  excepted  or  unless  listed  in  another 

schedule,  any  material,  compound,  mixture,  or  preparation  which 
contains  any  quantity  of  the  following  substances  having  a  depres- 
sant effect  on  the  central  nervous  system : 

(1)  Any  substance  which  contains  any  quantity  of  a  deriv- 
ative of  barbituric  acid,  or  any  salt  of  a  derivative  of  bar- 
bituric acid. 

(2)  Chorhexadol. 
(3J  Glutethimide. 

(4)  Lysergic  acid. 

(5)  Lysergic  acid  amide. 

(6)  Methyprylon. 

(7)  Phencyclidine. 

(Si  Sulfondiethylmethane. 

(9)  Sulfonethylmethane. 

(10)  Sulfonmethane. 
Nalorphine.                (c)  Nalorphine. 

Narcotic  drugs.  (d)  Unless  specifically  excepted  or  unless  listed  in  another 
schedule,  any  material,  compound,  mixture,  or  preparation  con- 
taining limited  quantities  of  any  of  the  following  narcotic  drugs, 
or  any  salts  thereof : 

(1)  Not  more  than  1.8  grams  of  codeine  per  100 
.  milliliters  or  not  more  than  90  milligrams  per  dos- 
age unit,  with  an  equal  or  greater  quantity  of  an 
isoquinoline  alkaloid  of  opium. 

(2)  Not  more  than  1.8  grams  of  codeine  per  100 
milliliters  or  not  more  than  90  milligrams  per  dos- 
age unit,  with  one  or  more  active,  nonnarcotic 
ingredients  in  recognized  therapeutic  amounts. 

(3)  Not  more  than  300  milligrams  of  dihydroco- 
deinone  per  100  milliliters  or  not  more  than  15  milli- 
grams per  dosage  unit,  with  a  fourfold  or  greater 
quantity  of  an  isoquinoline  alkaloid  of  opium. 

(4)  Not  more  than  300  milligrams  of  dihydro- 
codeinone  per  100  milliliters  or  not  more  than  15 
milligrams  per  dosage  unit,  with  one  or  more  active, 
nonnarcotic  ingredients  in  recognized  therapeutic 
amounts. 

(5)  Not  more  than  1.8  grams  of  dihydrocodeine 
per  100  milliliters  or  not  more  than  90  milligrams 
per  dosage  unit,  with  one  or  more  active,  non- 
narcotic ingredients  in  recognized  therapeutic 
amounts. 
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(6)  Not  more  than  300  milligrams  of  ethylmor- 
phine  per  100  milliliters  or  not  more  than  15  milli- 
grams x>er  dosage  unit,  with  one  or  more  active, 
nonnarcotic  ingredients  in  recognized  therapeutic 
amounts. 

(7)  Not  more  than  500  milligrams  of  opium  per 
100  milliliters  or  per  100  gi  uns,  or  not  more  than  25 
milligrams  per  dosage  unit,  with  one  or  more  active, 
nonnarcotic  ingredients  in  recognized  therapeutic 
amounts. 

(8)  Not  more  than  50  milligrams  of  morphine  per 
100  milliliters  or  per  100  grams  with  one  or  more 
active,  nonnarcotic  ingredients  in  recognized  thera- 
peutic amounts. 

Schedule  IV 

(1)  Barbital. 

(2)  Chloral  betaine. 

(3)  Chloral  hydrate. 

(4)  Ethchlorvynol. 

(5)  Ethinamate. 

(6)  Methohexital. 

(7)  Meprobamate. 

(8)  Methylphenobarbital. 

(9)  Paraldehyde. 

(10)  Petrichloral. 

(11)  Phenobarbital. 

Schedule  V 

Any  compound,  mixture,  or  preparation  containing  any  of  Narootio  drugs 

the  following  limited  quantities  of  narcotic  drugs,  which  shall  oon-taining  non- 

include  one  or  more  nonnarcotic  active  medicinal  ingredients  narootio  aotive 

in  sufficient  proportion  to  confer  upon  the  compound,  mix-  medioinal  ingre- 

ture,  or  preparation  valuable  medicinal  qualities  other  than  dients, 

those  possessed  by  the  narcotic  drug  alone: 

(1)  Not  more  than  200  milligi-ams  of  codeine  per 
100  milliliters  or  per  100  grams. 

(2)  Not  more  than  100  milligrams  of  dihydroco- 
deine  per  100  milliliters  or  per  100  grams. 

(3)  Not  more  than  100  milligiams  of  ethylmor- 
phine  per  100  milliliters  or  per  100  grams. 

(4)  Not  more  than  2.5  milligrams  of  diphenoxylate 
and  not  less  than  25  micrograms  of  atropine  sulfate 
per  dosage  unit. 

(5)  Not  more  than  100  milligrams  of  opium  per 
100  milliliters  or  per  100  grams. 

(d)  The  Attorney  General  may  by  regulation  except  any  compound,  stimulants  or 
mixture,  or  preparation  containmg  any  depressant  or  stimulant  sub-  depressants 
stance  in  paragraph  (a)  or  (b)  of  schedule  III  or  in  schedule  IV  or  V  containing 
from  the  application  of  all  or  any  part  of  this  title  if  (1)  the  com-  motive  medioi- 
pound,  mixture,  or  preparation  contains  one  or  more  active  medicinal  ^+g''^'^^''^ 
ingredients  not  having  a  depressant  or  stimulant  effect  on  the  central  ^^^j^*    ^'^^^P" 
nervous  system,  and  (2)  such  ingredients  are  included  therein  in  such 
combinations,  quantity,  proportion,  or  concentration  as  to  vitiate  the 
potential  for  abuse  of  the  substances  which  do  have  a  depressant  or 
stimulant  effect  on  the  central  nervous  system. 
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Pakt  C — Registil\tion  of  Manufacturers,  Distributors,  axu 
Dispensers  of  Controixed  Substances 

RULES    and   regulations 

Sec.  301.  The  Attorney  General  is  autliorized  to  pronnilgate  rules 
and  regulations  and  to  charge  reasonable  fees  relating  to  the  registra- 
tion and  control  of  the  manufacture,  distribution,  and  dispensing  of 
controlled  substances. 


PERSONS    REQUIRED   TO    REGISTER 

Annual  Sec.  302.  (a)  Every  person  who  manufactures,  distributes,  or  dis- 

registration.       penses  any  controlled  substance  or  who  proposes  to  engage  in  the 

manufacture,  distril)ution,  or  dispensing  of  any  controlled  substance, 

shall  obtain  annually  a  registration  issued  by  the  Attorney  Geneial  in 

accordance  with  the  rules  and  regulations  promulgated  by  him. 

(b)  Pei-sons  registered  by  the  Attorney  General  under  this  title  to 
manufacture,  distribute,  or  dispense  controlled  substances  are  author- 
ized to  possess,  manufacture,  distribute,  or  dispense  sucli  substances 
(including  any  such  activity  in  the  conduct  of  researcli)  to  the  extent 
authorized  by  tlieir  registration  and  in  conformity  with  the  other 
provisions  of  this  title. 
Registration,  (c)  The  following  persons  shall  not  be  required  to  register  and  may 

exceptions.  lawfully  jwssess  any  controlled  substance  under  this  title: 

(1)  An  agent  or  employee  of  any  registered  manufacturer,  dis- 
tributor, or  dispenser  of  any  controlled  substance  if  such  agent  or 
employee  is  acting  in  the  u.sual  course  of  his  business  or 
employment. 

('2)   A  common  or  contract  carrier  or  warehouseman,  or  an 
employee  thereof,  whose  possession  of  the  controlled  substance  is 
an  the  usual  course  of  his  business  or  employment. 
Ante,  p.  1245.  (3)  An  ultimate  user  who  possesses  such  substance  for  a  purpose 

specified  in  section  102(25). 
Waiver.  (d)  The  Attorney  General  may,  by  regulation,  waive  the  require- 

ment for  registration  of  certain  manufacturers,  distributors,  or  dis- 
pensei-s  if  he  finds  it  consistent  with  the  public  health  and  safety. 
Separate  (e)  A  separate  registration  shall  be  required  at  each  principal  place 

registration,       of  business  or  professional  practice  where  the  applicant  manufactures, 

distributes,  or  dispenses  controlled  substances. 
Inspection.  ( f )   The  Attorney  General  is  authorized  to  ins^^ect  the  establishment 

of  a  registrant  or  applicant  for  registration  in  accordance  with  the 
rules  and  regulations  promulgated  by  him. 


Factors   con- 
sistent vdth 
public  inter- 
est. 


Controls. 

Importation 
and  bulk  manu- 
facture,   limi- 
tation. 


REGISTRATION    REQUIREMENTS 

Sec.  303.  (a)  The  Attorney  General  shall  register  an  applicant  to 
manufacture  controlled  substances  in  schedule  I  or  II  if  he  determines 
that  such  registration  is  consistent  with  the  public  interest  and  with 
United  States  obligations  under  international  treaties,  conventions,  or 
protocols  in  effect  on  the  effective  date  of  this  part.  In  determining  the 
public  interest,  the  following  factors  shall  be  considered : 

(1)  maintenance  of  effective  controls  against  diversion  of  par- 
ticular controlled  substances  and  any  controlled  substance  in 
schedule  I  or  II  compounded  therefrom  into  other  tlian  legitimate 
medical,  scientific,  research,  or  industrial  channels,  by  limiting  the 
importation  and  bulk  manufacture  of  such  controlled  substances 
to  a  number  of  establishments  which  can  produce  an  adequate  and 
uninterrupted  supply  of  these  substances  under  adequately  com- 


XXXVII 


October  27,    1970 


-  19  - 


Pub.   Law  91-513 


84  STAT.    1254 


petitive  conditions  for  legitimate  medical,  scientific,  research,  and 
industrial  purposes; 

(2)  compliance  with  applicable  State  and  local  law ; 

(3)  promotion  of  technical  advances  in  the  art  of  manufactur- 
ing these  substances  and  the  development  of  new  substances ; 

(4r)  prior  conviction  record  of  applicant  under  Federal  and 
State  laws  relating  to  the  manufacture,  distribution,  or  dispensing 
of  such  substances ; 

( 5 )  past  experience  in  the  manufacture  of  controlled  substances, 
and  the  existence  in  the  establishment  of  effective  control  against 
diversion;  and 

(6)  such  other  factors  as  may  be  relevant  to  and  consistent  with 
the  public  health  and  safety. 

(b)  The  Attorney  General  shall  register  an  applicant  to  distribute 
a  controlled  substance  in  schedule  I  or  II  unless  he  determines  that 
the  issuance  of  such  registration  is  inconsistent  with  the  public  inter- 
est. In  determining  the  public  interest,  the  following  factors  shall 
be  considered : 

(1)  maintenance  of  effective  control  against  diversion  of  par- 
ticular controlled  substances  into  other  than  legitimate  medical, 
scientific,  and  industrial  channels; 

(2)  compliance  with  applicable  State  and  local  law ; 

(3)  prior  conviction  record  of  applicant  under  Federal  or 
State  laws  relating  to  the  manufacture,  distribution,  or  dispensing 
of  such  substanc&s ; 

(4)  past  exj)erience  in  the  distribution  of  controlled  substances ; 
and 

(5)  such  other  factors  as  may  be  relevant  to  and  consistent  with 
the  public  health  and  safety. 

(c)  Registration  granted  under  subsections  (a)  and  (b)  of  this 
section  shall  not  entitle  a  registrant  to  ( 1 )  manufacture  or  distribute 
controlled  substances  in  schedule  I  or  II  other  than  those  specified  in 
the  registration,  or  (2)  manufacture  any  quantity  of  those  controlled 
substances  in  excess  of  the  quota  assigned  pursuant  to  section  306. 

(d)  The  Attorney  General  shall  register  an  applicant  to  manufac- 
ture controlled  substances  in  schedule  III,  IV,  or  V,  unless  he  deter- 
mines that  the  issuance  of  such  registration  is  inconsistent  \sith  the 
public  interest.  In  determining  the  public  interest,  the  following  fac- 
tors shall  be  considered : 

(1)  maintenance  of  effective  controls  against  diversion  of  par- 
ticular controlled  substances  and  any  controlled  substance  in 
schedule  III,  IV,  or  V  compounded  therefrom  into  other  than 
legitimate  medical,  scientific,  or  industrial  channels; 

(2)  compliance  with  applicable  State  and  local  law ; 

(3)  promotion  of  techriical  advances  in  the  art  of  manufactur- 
ing these  substances  and  the  development  of  new  substances ; 

(4)  prior  conviction  record  of  applicant  under  Federal  or  State 
laws  relating  to  the  manufacture,  distribution,  or  dispensing  of 
such  substances; 

(5)  past  experience  in  the  manufacture,  distribution,  and  dis- 
pensing of  controlled  substances,  and  the  existence  in  the  estab- 
lishment of  effective  controls  against  diversion ;  and 

( 6 )  such  other  factors  as  may  be  relevant  to  and  consistent  with 
thepublic  health  and  safety. 

(e)  The  Attorney  General  shall  register  an  applicant  to  distribute 
controlled  substances  in  schedule  III,  IV,  or  V,  unless  he  determines 
that  the  issuance  of  such  registration  is  inconsistent  with  the  public 
interest.  In  determining  the  public  interest,  the  following  factors  shall 
be  considered : 


Complianoe. 
Teohnology, 

ApplioantSi 
prior  oonvio- 
tion  reoord, 

Experienoe. 


Factors 
oonsistent 
to  public 
Interest. 


Prohibition, 
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Researoh, 


Pharmaoi  es . 


Researoh 
applications. 


(1)  iiiuiiitenaiicc  of  effective  controls  ayaiiist  diversion  of  par- 
ticular controlled  substances  into  other  than  legitimate  medical, 
scientiHc.  and  industrial  channels; 

(2)  compliance  with  applicable  State  and  local  law; 

( .'?)  prior  conviction  record  of  applicant  under  Federal  or  State 
laws  relating  to  the  manufacture,  distribution,  or  dispensing  of 
such  substances ; 

(■i)  past  experience  in  the  distribution  of  controlled  substances; 
and 

(5)  such  other  factors  as  may  be  relevant  to  and  consistent  with 
the  public  health  and  safety, 
(f )  Practitionei-s  shall  be  registered  to  dispense  or  conduct  research 
with  controlled  substances  in  schedule  II,  III,  IV,  or  V  if  they  are 
authorized  to  dispense  or  conduct  research  under  the  law  of  the  State 
in  which  they  practice.  Separate  registration  under  this  part  for  prac- 
titioners engaging  in  research  with  nonnarcotic  controlled  substances 
in  schedule  II,  III,  IV,  or  V,  who  are  already  registered  under  this 
part  in  another  capacity,  shall  not  be  required.  Pharmacies  (as  distin- 
guislied  from  pharmacists)  when  engaged  in  commercial  activities, 
shall  be  registered  to  dispense  controlled  substances  in  schedule  II, 
III,  IV,  or  V  if  they  are  authorized  to  dispense  \mder  the  law  of  the 
State  in  whicii  they  regularly  conduct  business.  Registration  applica- 
tions by  practitioners  wishing  to  conduct  research  with  controlled  sub- 
stances in  schedule  I  shall  be  referred  to  the  Secretary,  who  shall 
determine  qualifications  and  competency  of  each  practitioner  request- 
ing registration,  as  well  as  the  merits  of  the  research  protocol.  The 
Secretary,  in  determining  the  merits  of  each  research  protocol,  shall 
consult  with  the  Attorney  General  as  to  effective  procedures  to  ade- 
quately safeguard  against  diversion  of  such  controlled  substances  from 
legitimate  medical  or  scientific  use.  Registration  for  the  purpose  of 
bona  fide  research  with  controlled  substances  in  schedule  I  by  a  prac- 
titioner deemed  qualified  by  the  Secretary  may  be  denied  by  the  Attor- 
ney General  only  on  a  ground  specified  in  section  304(a). 


DEXI.VL,  REVOCATION,  OR  SUSPENSION  OF  l!EGISTR.\TION 

Sec.  304.  (a)  A  registration  pursuant  to  section  303  to  manufacture, 
distiibute,  or  dispense  a  controlled  substance  may  be  suspended  or 
re\oked  by  the  Attorney  General  upon  a  finding  that  the  registrant — 

(1)  lias  materially  falsified  any  application  filed  pursuant  to 
Post,  p,  1285.               or  required  by  this  title  or  title  III; 

(2)  has  been  convicted  of  a  felony  under  this  title  or  title  III 
or  any  other  law  of  the  I'nited  States,  or  of  any  State,  relating  to 
any  substance  defined  in  this  title  as  a  controlled  substance;  or 

(3)  has  had  his  State  license  or  registration  suspended,  revoked, 
or  denied  by  competent  State  authority  and  is  no  longer  author- 
ized by  State  law  to  engage  in  the  manufacturing,  distribution,  or 
dis|)ensing  of  controlled  substances. 

(b)  The  Attorney  General  may  limit  revocation  or  suspension  of 
a  registration  to  the  particular  controlled  substance  with  respect  to 
which  grounds  for  revocation  or  suspension  exist. 
Service  of  (c)  Before  taking  action  pursuant  to  this  section,  or  pursuant  to  a 

order.  denial  of  registration  under  section  303,  the  Attorney  General  shall 

serve  iiixin  tlie  applicant  or  registrant  an  order  to  show  cause  why 
ngistration  should  not  lie  denied,  revoked,  or  suspended.  The  order 
to  show  cause  shall  contain  a  statement  of  the  basis  thereof  and  shall 
call  upon  the  applicant  or  registrant  to  appear  before  the  Attorney 
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General  at  a  time  and  place  stated  in  the  order,  but  in  no  event  less 

than  thirty  days  after  the  date  of  receipt  of  the  order.  Proceedings 

to  deny,  revoke,  or  suspend  shall  be  conducted  pursuant  to  this  section 

in  accordance  with  subchapter  II  of  chapter  5  of  title  5  of  the  Ignited 

States  Code.  Such  proceexlincrs  shall  be  independent  of,  and  not  in  lieu    80  Stat.  381. 

of,  criminal  prosecutions  or  other  proceedings  under  this  title  or  any     5  use  551. 

other  law  of  the  United  States. 

(d)  The  Attorney  General  maj',  in  his  discretion,  suspend  any  regis-    Registration, 
tration  simultaneously  with  the  institution  of  proceednigs  under  this    suspension. 
section,  in  cases  where  he  finds  that  there  is  an  imminent  danger  to 

the  public  health  or  safety.  Such  suspension  shall  continue  in  effect 
until  the  conclusion  of  such  proceedings,  including  judicial  review 
thereof,  unless  sooner  withdrawn  by  the  Attorney  General  or  dissolved 
by  a  court  of  competent  jurisdiction. 

(e)  The  susjx'nsion  or  revocation  of  a  registration  under  this  section 
shall  operate  to  suspend  or  revoke  any  quota  applicable  under  section 
306. 

(f)  In  the  event  the  Attorney  General  suspends  or  revokes  a  regis- 
tration granted  under  section  303,  all  controlled  substances  owned  or 
possessed  by  the  registrant  pursuant  to  such  registration  at  the  time  of 
suspension  or  the  effective  date  of  the  revocation  order,  as  the  case  may 
be,  may,  in  the  discretion  of  the  Attorney  General,  be  placed  under 
seal.  No  disposition  may  be  made  of  anj'  controlled  substances  under 
seal  until  the  time  for  taking  an  appeal  Has  elapsed  or  until  all  appeals 
have  been  concluded  except  that  a  court,  upon  application  therefor, 
may  at  any  time  order  the  sale  of  perishable  controlled  substances.  Any 
such  order  shall  require  the  deposit  of  the  proceeds  of  the  sale  with  the 
court,  l^pon  a  revocation  order  becoming  final,  all  such  controlled  sub- 
stances (or  proceeds  of  sale  deposited  m  court)  shall  be  forfeited  to 
the  United  States;  and  the  Attorney  General  shall  dispose  of  such  con- 
trolled substances  in  accordance  with  section  511  (e) . 

LABELING    .AND    PACKAGING    REQUIREMENTS 

Sec.  305.  (a)  It  shall  be  unlawful  to  distribute  a  controlled  sub- 
stance in  a  commercial  container  unless  such  container,  when  and  as 
required  by  regulations  of  the  Attorney  General,  bears  a  label  (as 
defined  in  section  201  (k)  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act)  containing  an  identifying  symbol  for  such  substance  in  accord- 
ance with  such  regulations.  A  different  symbol  shall  be  required  for 
each  schedule  of  controlled  substances. 

(b)  It  shall  be  unlawful  for  the  manufacturer  of  any  controlled 
substance  to  distribute  such  sul>stance  unless  the  labeling  (as  defined 
in  section  201  (m)  of  the  Federal  Food,  Drug,  and  Cosmetic  Act) 
of  such  substance  contains,  when  and  as  required  by  regulations  of 
the  Attorney  General,  the  identifying  symbol  required  under  sub- 
section (a). 

(c)  The  Secretary  shall  prescribe  regulations  under  section  503(b) 

of  the  Federal  Food,  Drug,  and  Cosmetic  Act  which  shall  provide    65  Stat.  648. 
that  the  label  of  a  drug  listed  in  schedule  II,  III,  or  IV  shall,  when     21  use  353. 
dispensed  to  or  for  a  patient,  contain  a  clear,  concise  warning  that 
it  is  a  crime  to  transfer  the  drug  to  any  person  other  than  the  patient. 

(d)  It   shall   be  unlawful  to  distribute   controlled  substances  in    Unlawful 
schedule  I  or  II,  and  narcotic  drugs  in  schedule  III  or  TV,  unless  the    distribution. 
bottle  or  other  container,  stopper,  covering,  or  wrapper  thereof  is 

securely  sealed  as  required  by  regulations  of  the  Attorney  General. 


Post,    p.  1277. 
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yx OTAS    Al'IM.K  AHLK    TO    (  KKTAIN     SI  IJSTANCKS 

Sec.  aoti.  (a)  The  Attorney  General  shall  determine  the  total  quan- 
tity and  establisli  production  quotas  for  each  basic  class  of  controlled 
substance  in  schedules  I  and  II  to  be  manufactured  each  calendar 
year  to  provide  for  the  estimated  medical,  scientific,  research,  and 
nidustrial  needs  of  tlie  I'nited  States,  for  lawful  export  requirements, 
and  for  the  establishment  and  maintenance  of  reserve  stocks.  Pro- 
duction quotas  shall  be  established  in  terms  of  quantities  of  each  basic 
class  of  controlled  substance  and  not  in  terms  of  individual  phar- 
maceutical dosajre  forms  prepared  from  or  containing  such  a  con- 
trolled substance. 

(b)  The  Attorney  (leneral  shall  limit  or  reduce  individual  produc- 
tion (juotas  to  the  extent  necessary  to  {prevent  the  aggregate  of  indi- 
vidual (piotas  fnmi  exceeding  the  amount  determined  necessary  each 
year  by  the  Attorney  General  under  subsection  (a).  The  quota  o'f  each 
registered  manufacturer  for  each  basic  class  of  controlled  substance 
in  schedule  I  or  II  shall  be  revised  in  the  same  proportion  as  the 
limitation  or  reduction  of  the  aggregate  of  the  quotas.  However,  if  any 
registrant,  before  the  issiuxnce  of  a  limitation  or  reduction  in  quota, 
has  manufactured  in  excess  of  his  revised  quota,  the  amount  of  the 
excess  shall  be  subtracted  from  his  quota  for  the  following  \ear. 

(c)  On  or  before  July  1  of  each  year,  upon  application  theiefor  by 
a  registered  manufacturer,  the  Attorney  General  shall  fix  a  manu- 
facturing (juota  for  the  basic  classes  of  controlled  substances  in 
schedules  I  and  II  that  the  manufacturer  seeks  to  pioduce.  The  (piota 
shall  be  subject  to  the  provisions  of  subsections  (a)  and  (b)  of  this 
section.  In  fixing  such  quotas,  the  Attorney  Genera!  shall  determine  the 
manufacturei's  estimated  disposal,  inventoiy,  and  other  i-equirements 
for  the  calendar  year;  and,  in  making  his  determination,  the  Attorney 
General  shall  consider  the  manufacttirer's  current  rate  of  disposal,  the 
trend  of  the  national  disposal  rate  dui'ing  the  preceding  calendar  year, 
the  manufacturer's  production  cycle  and  inventory  position,  the  eco- 
nomic availability  of  raw  materials,  yield  and  stability  ])rol)lems, 
emergencies  such  as  strikes  and  fires,  and  other  factors. 

(d)  The  Attorney  (leneral  shall,  ujx)n  application  and  subjex^t  to 
the  provisions  of  subsections  (a)  and  (b)  of  this  section,  fix  a  quota 
for  a  basic  class  of  controlled  substance  in  schedule  I  or  II  for  any 
registrant  who  has  not  manufactured  that  basic  class  of  controlled 
substance  during  one  or  more  preceding  calendar  years.  In  fixing  s\ich 
(juota,  the  Attorney  (leneral  shall  take  into  account  the  registrant's 
reasonably  anticipated  requirements  for  the  current  year;  and,  in  mak- 
ing his  determination  of  such  re(|uirements,  he  shall  consider  such 
factors  specified  in  subsection  (c)  of  this  section  as  may  be  relevant. 

(e)  At  any  time  during  the  year  any  registrant  who  has  applied 
for  or  receixed  a  manufacturing  quota  for  a  basic  class  of  controlled 
substauce  in  schedule  I  or  II  may  apply  for  an  increase  in  that  quota 
tf)  meet  his  estimated  disposal,  inventory,  and  other  re<juirements  dur- 
ing the  reuiainder  of  that  yeai-.  In  passing  upon  the  application  the 
Attorney  General  shall  take  into  consideration  any  occurrences  since 
the  filiug  of  the  registrant's  iiiitial  quota  application  that  may  require 
an  increased  manufacturing  rate  by  the  registrant  during  the  balance 
of  theyeai'.  In  passing  upon  the  application  the  Attorney  General  may 
also  take  into  account  the  amount,  if  any,  by  which  the  determination 
of  the  Attorney  (leneral  under  subsection  (a)  of  this  section  exceeds 
the  aggregate  of  the  quotas  of  all  registrants  under  this  section. 

(f)  Notwithstanding  any  other  provisions  of  this  title,  no  registra- 
tion or  quota  may  be  required  for  the  manufacture  of  .such  quantities 
of  controlled  substances  in  schedules  I  and  II  as  incidentally  and 
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necessarily  result  from  the  manufacturing  process  used  for  the  manu- 
facture of  a  controlled  substance  with  resi^ect  to  which  its  manu- 
facturer is  duly  registered  under  this  title.  The  Attorney  General     Rest  notions, 
may,  by  regulation,  prescribe  restrictions  on  the  retention  and  dis- 
posal of  such  incidentally  produced  substances. 


RECORDS   AND    REPORTS    OF   RFXJISTRANTS 

Sec.  307.  (a)  Except  as  provided  in  subsection  (c)  — 

(1)  every  registrant  under  this  title  shall,  on  the  effective  date 
of  this  section,  or  as  soon  thereafter  as  such  registrant  first  engages 
in  the  manufacture,  distribution,  or  dispensing  of  controlled  sub- 
stances, and  every  second  year  thereafter,  make  a  complete  and 
accurate  record  of  all  stocks  thereof  on  hand,  except  that  the  regu- 
lations prescribed  imder  this  section  shall  permit  each  such 
biennial  inventory  (following  the  initial  inventory  required  by 
this  paragraph)  to  be  prepared  on  such  registrant's  regular  gen- 
eral physical  inventory  date  (if  any)  which  is  nearest  to  and  does 
not  vary  by  more  than  six  months  from  the  biennial  date  that 
would  otherwise  apply ; 

(2)  on  the  effective  date  of  each  regulation  of  the  Attorney 
General  controlling  a  substance  that  inmiediately  prior  to  such 
date  was  not  a  controlled  substance,  each  registrant  under  this 
title  manufacturing,  distributing,  or  dispensmg  such  substance 
shall  make  a  comi^lete  and  accurate  record  of  all  stocks  thereof 
on  hand;  and 

(3)  on  and  after  the  effective  date  of  this  section,  every  regis- 
trant under  this  title  manufacturing,  distributing,  or  dispensing  a 
controlled  substance  or  substances  shall  maintain,  on  a  c.irrent 
basis,  a  complete  and  accurate  record  of  each  such  substance 
manufactured,  received,  sold,  delivered,  or  otherwise  disposed  of 
by  him,  except  that  this  paragraph  shall  not  require  the  main- 
tenance of  a  perpetual  inventory. 

(b)  Every  inventory  or  other  record  required  under  this  section 
(1)  shall  be  in  accordance  with,  and  contain  such  relevant  informa- 
tion as  may  be  required  by,  regulations  of  the  Attorney  General,  ('2) 
shall  (A)  be  maintained  separately  from  all  other  records  of  the  regis- 
trant, or  (B)  alternatively,  in  the  case  of  nonnarcotic  controlled  sub- 
stances, be  in  such  form  that  information  required  by  the  Attorney 
(ieneral  is  readily  retrievable  from  the  ordinary  business  records  of 
the  registrant,  and  (3)  shall  be  kept  and  be  available,  for  at  least  two 
years,  for  inspection  and  copying  by  officers  or  employees  of  the  I'nited 
"states  authorized  by  the  Attorney  General. 

(c)  The  foregoing  provisions  of  this  section  shall  not  apply — 

(1)  (A)  with  respect  to  narcotic  controlled  substances  in  sched- 
ule II,  III,  IV,  or  V,  to  the  prescribing  or  administering  of  such 
substances  by  a  practitioner  in  the  lawful  course  of  his  profes- 
sional practice ;  or 

(B)  with  respect  to  nonnarcotic  controlled  substances  in  sched- 
ule II,  III,  IV,  or  V,  to  any  practitioner  who  dispenses  such  sub- 
stances to  his  patients,  unless  the  practitioner  is  regularly  engaged 
in  charging  his  patients,  either  separately  or  together  with  charges 
for  other  professional  services,  for  substances  so  dispensed ; 

(2)  (A)  to  the  use  of  controlled  substances,  at  establishments 
registered  under  this  title  which  keep  records  with  respect  to  such 
substances,  in  research  conducted  in  conformity  with  an  exemp- 
tion granted  lander  section  505(i)  or  512(j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act ; 
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(B)  to  tlie  use  of  controlled  substances,  iit  establishments  regis- 
tered under  this  title  which  keep  records  with  respect  to  such  sub- 
stances, in  preclinical  research  or  in  teaching;  or 

(;})  to  tiie  extent  of  any  exemption  granted  to  any  person,  with 
respect  to  all  or  part  of  such  provisions,  by  the  Attorney  General 
by  or  pursuant  to  regulation  on  the  basis  of  a  Hnding  that  the 
application  of  such  provisions  (or  part  thereof)  to  such  person  is 
not  nece^ssary  for  carrying  out  the  purposes  of  tiiis  title. 

(d)  P^very  manufacturer  registered  under  section  .30;i  shall,  at  such 
time  or  times  and  in  such  form  :is  the  Attorney  General  may  require, 
make  i)eriodic  reiwrts  to  the  Attorney  General  of  every  Siile,  delivery, 
or  other  dis{X)sal  by  him  of  any  controller!  sul>stance,  and  each  dis- 
tributor shall  make  such  reports  with  resjxict  to  narcotic  controlled 
substances,  identifying  by  the  registration  number  assigned  under 
this  title  the  pereon  or  establishment  (unless  exempt  from  registration 
under  section  3()'2(d))  to  whom  such  sale,  delivery,  or  other  dispossvl 
was  made. 

(e)  Regulations  under  sections  505(i)  and  .'il2(j)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  relating  to  investigational  use  of  drugs, 
shall  include  such  procedures  as  the  Secretary,  after  consultation  with 
the  Attorney  General,  determines  are  necessary  to  insure  the  security 
and  accountability  of  controlled  sub.stances  used  in  research  to  which 
such  regulations  apply. 

ORDER    FORMS 

Sec.  308.  (a)  It  sihall  be  unlawful  for  any  person  to  distribute  a 
controlled  substance  in  schedule  I  or  II  to  another  except  in  pursuance 
of  a  written  order  of  the  person  to  whom  such  substance  is  distributed, 
made  on  a  form  to  be  issued  by  the  Attorney  General  in  blank  in 
accordance  with  subsection  (d)  and  regulations  prescribed  by  him 
pursuant  to  this  section. 

(b)  Nothing  in  subsection  (a)  shall  apply  to — 

( 1 )  the  exportation  of  such  substances  from  the  United  States  in 
conformity  with  title  III ; 

(2)  the  delivery  of  such  a  substance  to  or  by  a  common  or  con- 
tract carrier  for  carriage  in  the  lawful  and  usual  course  of  its 
business,  or  to  or  by  a  warehouseman  for  storage  in  the  lawful 
and  usual  course  of  its  business ;  but  where  such  carriage  or  storage 
is  in  connection  with  the  distribution  by  the  owner  of  the  substance 
to  a  third  person,  this  paragraph  shall  not  relieve  the  distributor 
from  compliance  with  subsection  (a). 

(c)  (1)  Every  person  who  in  pursuance  of  an  order  required  under 
subsection  (a)  distributes  a  controlled  substance  shall  preserve  such 
order  for  a  period  of  two  years,  and  shall  make  such  order  available 
for  inspection  and  copying  by  officei-s  and  employees  of  the  United 
States  duly  authorized  for  that  purpose  by  the  Attorney  General,  and 
by  officers  or  employees  of  States  or  their  political  subdivisions  who 
are  charged  with  the  enforcement  of  State  or  local  laws  regulating  the 
production,  or  regulating  the  distribution  or  dispensing,  of  controlled 
substances  and  who  are  authorized  under  such  laws  to  inspect  such 
orders. 

(2)  Every  person  who  gives  an  order  required  under  subsection 
(a)  shall,  at  or  before  the  time  of  giving  such  order,  make  or  cause 
to  be  made  a  du))licate  thereof  on  a  form  to  be  issued  by  the  Attornej' 
General  in  blank  in  accordance  with  subsection  (d)  and  regulations 
prescribed  by  him  pursuant  to  this  section,  and  shall,  if  such  order 
IS  accepted,  preserve  such  duplicate  for  a  period  of  two  years  and 
make  it  available  for  inspection  and  copying  by  the  officers  and  em- 
ployees mentioned  in  paragraph  (1)  of  this  subsection. 
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(d)(1)  The  Attorney  General  shall  issue  forms  pursuant  to  sub-  Forms, 
sections  (a)  and  (c)(2)  only  to  persons  validly  registered  under  issuance, 
section  'Mi  (or  exempted  from  rcfristration  under  section  302(d)). 
"Whenever  any  such  form  is  issued  to  a  person,  the  Attorney  General 
shall,  before  delivery  thereof,  insert  therein  the  name  of  such  per- 
son, and  it  shall  be  unlawful  for  any  other  person  (A)  to  use  such 
form  for  the  purpose  of  obtaining  controlled  substances  or  (B)  to 
furnish  such  form  to  any  person  with  intent  thereby  to  procure  the 
distribution  of  such  substances. 

(2)  Tlie  Attorney  General   may   charge  reasonable  fees  for  the    Fees, 
issuance  of  such  forms  in  such  am'ounts  as  he  may  prescribe  for  the 
purpose  of  covering  the  cost  to  the  United  States  of  issuing  such  forms, 
and  other  necessary  activities  in  connection  therewith. 

(e)   It  shall  l)e  unlawful  for  any  person  to  obtain  by  means  of  order    Unlawful  aot. 
forms  issued  under  this  section  controlled  substances  for  any  purpose 
other  than  their  use,  distribution,  dispensing,  or  administration  in  the 
conduct  of  a  lawful  business  in  such  substances  or  in  the  course  of  his 
professional  practice  or  research. 

PRESCRIPTIONS 

Sec.  309.   (a)   Except  when  dispensed  directly  by  a  practitioner, 
other  than  a  pharmacist,  to  an  ultimate  user,  no  controlled  substance 
in  schedule  II,  which  is  a  prescription  drug  as  determined  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act,  may  be  dispensed  without  the     52  stat.  1040, 
written  prescription  of  a  practitioner,  except  that  in  emergency  situa-     21  use  30l. 
tions,  as  prescribed  by  the  Secretary  by  regulation  after  consultation 
with  the  Attorney  General,  such  drug  may  be  dispensed  upon  oral 
prescription  in  accordance  with  section  503(b)  of  that  Act.  Prescrip-     65  stat.  548. 
tions  shall  l>e.  retained  in  conformity  with  the  requirements  of  section     21  use  353. 
307  of  this  title.  No  prescription  for  a  controlled  substance  in  schedule 
II  may  be  refilled. 

(b)  Except  when  dispensed  directly  by  a  practitioner,  other  than 
a  pharmacist,  to  an  ultimate  user,  no  controlled  substance  in  schedule 
Til  or  IV,  which  is  a  prescription  drug  as  determined  under  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act,  may  be  dispensed  without  a  writ- 
ten or  oral  prescription  in  conformity  with  section  503(b)  of  that 
Act.  Such  prescriptions  may  not  be  filled  or  refilled  more  than  six 
months  after  the  date  thereof  or  be  refilled  more  than  five  times  after 
the  date  of  the  prescription  unless  renewed  by  the  practitioner. 

(c)  No  controlled  substance  in  schedule  V  which  is  a  drug  may  be 
distributed  or  dispensed  other  than  for  a  medical  purpose. 

(d)  Whenever  it  appears  to  the  Attorney  General  that  a  drug  not 
considered  to  be  a  prescription  dru^  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  should  be  so  considered  because  of  its  abuse  poten- 
tial, lie  shall  so  advise  the  Secretary  and  furnish  to  him  all  available 
data  relevant  thereto. 

Part  D — Offenses  .\nd  Penalties 

PROHIBITED    acts    A PENALTIES 

Sec.  401.  (a)  Except  as  authorized  by  this  title,  it  shall  be  unlawful 
for  any  person  knowingly  or  intentionally — 

(1)  to  manufacture,  distribute,  or  dispense,  or  possess  with 
intent  to  manufacture,  distribute,  or  dispense,  a  controlled  sub- 
stance; or 

(2)  to  create,  distribute,  or  dispense,  or  possess  with  intent  to 
distribute  or  dispense,  a  counterfeit  substance. 
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Post,  p.  1265.  (b)  Except  as  otherwise  provided  in  section  405,  any  person  wlio 

violates  subsection  (a)  of  this  section  shall  be  sentencetl  as  follows: 

Penalties.  (1)(A)  In  the  case  of  a  controlled  substance  in  schochile  I  or  II 

which  is  a  narcotic  drug,  siich  person  shall  lie  sentenced  to  a  term  of 
imprisonment  of  not  more  than  15  vears,  a  tine  of  not  more  than 
$"25,()0(),  or  both.  If  any  person  conmiits  such  a  violation  after  one  or 
more  prior  convictions  of  him  for  an  offense  punishable  under  this 
paragraph,  or  for  a  felony  under  any  other  provision  of  this  title 

Post,  p.  1285.  f)r  title  III  or  other  law  of  the  United  States  relating  to  narcotic 
drug's,  marihuana,  or  depressant  or  stimulant  su!)Stances,  have  become 
final,  such  person  shall  be  sentenced  to  a  term  of  imprisonment 
of  not  more  t,han  30  years,  a  fine  of  not  more  than  $50,000,  or  both. 

Special  parole      Any  sentence  imposing   a    term    of   imprisonment    under  this  para- 

tenri.  graph  sliall,  in  the  absence  of  sucli  a  prior  conviction,  impose  a  special 

parole  term  of  at  least  3  years  in  addition  to  such  term  of  imprison- 
ment and  shall,  if  there  was  such  a  prior  conviction,  impose  a  special 
parole  term  of  at  least  6  years  in  addition  to  such  term  of 
imprisonment. 

(B)  In  the  case  of  a  controlled  substance  in  schedule  I  or  II  which 
is  not  a  narcotic  drug  or  in  tlie  case  of  any  conti'olled  substance  in 
schedule  III,  such  person  shall  be  sentenced  to  a  term  of  imprison- 
ment of  not  more  than  5  years,  a  fine  of  not  more  than  $15,000,  or 
both.  If  any  person  commits  such  a  violation  after  one  or  more  prior 
convictions  of  him  for  an  offense  punishable  under  tliis  paragraph, 
or  for  a  felony  under  any  other  provision  of  this  title  or  title  III  or 
other  law  of  the  I'nited  States  relating  to  narcotic  drugs,  marihuana, 
or  depressant  or  stimulant  svibstances,  have  become  final,  such  person 
shall  be  sentenced  to  a  term  of  imprisonment  of  not  more  than  10 
years,  a  fine  of  not  more  than  $.30,000,  or  both.  Any  sentence  impos- 
ing a  term  of  imprisonment  under  this  paragraph  shall,  in  the  absence 
of  such  a  prior  conviction,  impose  a  special  parole  term  of  at  least 

2  years  in  addition  to  such  term  of  imprisonment  and  shall,  if  there 
was  such  a  ))rior  conviction,  impose  a  special  parole  term  of  at  least 
4  years  in  addition  to  such  term  of  imprisonment. 

(2)  In  the  case  of  a  controlled  substance  in  schedule  IV,  such  per- 
son shall  be  sentenced  to  a  term  of  imprisonment  of  not  more  than 

3  years,  a  fine  of  not  more  than  $10,000,  or  both.  If  any  person  com- 
mits such  a  violation  after  one  or  more  prior  convictions  of  him  for 
an  offense  punishable  under  this  paragraph,  or  for  a  felony  under  any 
other  provision  of  this  title  or  title  III  or  other  law  of  the  T^nited 
States  relating  to  narcotic  drugs,  marihuana,  or  depressant  or  stimu- 
lant substances,  have  become  final,  such  person  shall  be  sentenced  to  a 
term  of  imprisonment  of  not  more  than  6  years,  a  fine  of  not  more 
than  $-20,000,  or  both.  Any  sentence  imposing  a  term  of  imprisonment 
under  this  paragraph  shall,  in  the  absence  of  such  a  prior  conviction, 
impose  a  special  parole  term  of  at  least  one  year  in  addition  to  such 
term  of  imprisonment  and  shall,  if  there  was  such  a  prior  conviction, 
impo.se  a  special  parole  term  of  at  least  2  years  in  addition  to  such 
term  of  imprisonment. 

(3)  In  the  case  of  a  controlled  substance  in  schedule  V,  such  per- 
soii  shall  be  sentenced  to  a  term  of  imprisonment  of  not  more  than 
one  year,  a  fine  of  not  more  than  $6,000,  or  both.  If  any  person 
commits  such  a  violation  after  one  or  more  convictions  of  him  for  an 
ofTen-;e  punishable  under  this  paragraph,  or  for  a  crime  under  any 
other  provision  of  this  title  or  title  III  or  other  law  of  the  United 
States  relating  to  narcotic  drugs,  marihuana,  or  depre.ssant  or  stimu- 
lant substances,  have  become  final,  such  person  shall  be  sentenced  to  a 
term  of  imprisonment  of  not  more  than  2  years,  a  fine  of  not  more 
than  $10,000,  or  both. 
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(4)    Notwithstanding  paragraph   (1)(B)   of  this  subsection,  any   Marihuana, 
person  who  violates  subsection   (a)   of  tliis  section  by  distributing   jicple   pos 
a  small  amount  of  marihuana  for  no  remuneration  shall  be  treated 
as  provided  in  subsections  (a)  and  (b)  of  section  404. 

(c)  A  special  parole  term  imposed  under  this  section  or  section  40.5 
may  be  revoked  if  its  terms  and  conditions  are  violated.  In  such  cir- 
cumstances the  original  term  of  imprisonment  shall  be  increased  by 
the  period  of  the  special  parole  term  and  the  resulting  new  term  of 
imprisonment  shall  not  be  diminished  by  the  time  which  was  spent  on 
special  parole.  A  person  whose  special  parole  term  has  been  revoked 
may  be  required  to  serve  all  or  part  of  the  remainder  of  the  new 
term  of  imprisonment.  A  special  parole  term  provided  for  in  this  sec- 
tion or  section  405  shall  be  in  addition  to,  and  not  in  lieu  of,  any 
other  parole  provided  for  by  law. 

PROHIBITED   ACTS    B — PENALTIES 

Sec.  402.  (a)  It  shall  be  unlawful  for  any  person — 

(1)  who  is  subject  to  the  requirements  of  part  C  to  distribute 
or  dispense  a  controlled  substance  in  violation  of  section  309; 

(2)  who  is  a  registrant  to  distribute  or  dispense  a  controlled 
substance  not  authorized  by  his  registration  to  another  registrant 
or  other  authorized  person  or  to  manufacture  a  controlled  sub- 
stance not  authorized  by  his  registration ; 

(3)  who  is  a  registrant  to  distribute  a  controlled  substance  in 
violation  of  section  305  of  this  title ; 

(4)  to  remove,  alter,  or  obliterate  a  symbol  or  label  required  by 
section  305  of  this  title ; 

(5)  to  refuse  or  fail  to  make,  keep,  or  furnish  any  record, 
report,  notification,  declaration,  order  or  order  form,  statement, 

invoice,  or  information  recjuired  under  this  title  or  title  III;  Post,  p.  1285. 

(6)  to  refuse  any  entry  mto  any  premises  or  inspection  author- 
ized by  this  title  or  title  III ; 

(7)  to  remove,  break,  injure,  or  deface  a  seal  placed  upon  con- 
trolled substances  pursuant  to  section  304(f)  or  511  or  to  remove   Ante,  p.  i256. 
or  dispose  of  substances  so  placed  under  seal;  or  Post,  p.  i276. 

(8)  to  use,  to  his  own  advantage,  or  to  reveal,  other  than  to 
duly  authorized  officers  or  employees  of  the  United  States,  or  to 
the  courts  when  relevant  in  any  judicial  proceeding  under  this 
title  or  title  III,  any  information  acquired  in  the  course  of  an 
inspection  authorized  by  this  title  concerning  any  method  or 
process  which  as  a  trade  secret  is  entitled  to  protection. 

(b)  It  shall  be  unlawful  for  any  person  who  is  a  registrant  to  manu- 
facture a  controlled  substance  in  schedule  I  or  II  which  is — 

(1)  not  expressly  authorized  by  his  registration  and  by  a  quota 
assigned  to  him  pursuant  to  section  306 ;  or 

(2)  in  excess  of  a  q^uota  assigned  to  him  pursuant  to  section  306. 

(c)  (1)  Except  as  provided  in  paragraph  (2),  any  person  who  vio-    Penalty. 
lates  this  section  shall,  with  respect  to  any  such  violation,  be  subject 

to  a  civil  penalty  of  not  more  than  $25,000.  The  district  courts  of  the  Jurisdiotion 
United  States  (or,  where  there  is  no  such  court  in  the  case  of  any  ter-  of  courts. 
ritory  or  possession  of  the  United  States,  then  the  court  in  such  ter- 
ritory or  possession  having  the  jurisdiction  of  a  district  court  of  the 
United  States  in  cases  arising  under  the  Constitution  and  laws  of  the 
United  States)  shall  have  jurisdiction  in  accordance  with  section  1355 
of  title  28  of  the  United  States  Code  to  enforce  this  paragraph.  62  stat,  934. 
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{•2)  (A)   If  a  violation  of  this  section  is  prosecuted  by  an  informa- 
tion or  indictment  whicli  allefres  that  tlie  viohition  was  committed 
knowingly  and  tlie  trier  of  fact  specifically  finds  that  the  violation  was 
so  committed,  sucJi  person  shall,  except  as  otherwise  provided  in  sub- 
Penalty,  paragraph   (li)  of  this  paragraph,  be  sentenced  to  miprisonmont  of 
.    not  more  than  one  year  or  a  fine  of  not  more  than  $25,(X1(),  or  both. 
(B)   If  a  violation  referred  to  in  subparagraph  (A)  was  committed 
after  one  or  more  prior  convictions  of  the  offender  for  an  offense 
punishable  under  this  paragraph  (2),  or  for  a  crime  under  any  other 
Post,  p.  1285,       pi-ovision  of  this  title  or  title  III  or  other  law  of  the  United  States 
relating  to  narcotic  drugs,  marihiiana,  or  depressiint  or  stimulant 
Penalty.                 sul)stanccs,  have  l>ecome  final,  such  i>erson  shall  Ije  seJitenced  to  a  term 
of  imprisonment  of  not  more  than  2  yeare,  a  fine  of  $50,000,  or  both. 
Exoeption.  (3)   Except  under  the  conditions  specified  in  paragraph    (2)   of 
this  subsection,  a  violation  of  this  section  does  not  constitute  a  crime, 
and  a  judgment  for  the  United  States  and  imposition  of  a  civil  penalty 
pursuant  to  paragraph  (1)  shall  not  give  rise  to  any  disability  or  legal 
disadvantage  based  on  conviction  for  a  criminal  offense. 


Ante,  p. 1259. 


"Communioation 
faoility." 


Penalty. 


PROHIBITED   ACTS    C PENALTIES 

Sec.  403.  (a)  It  shall  be  unlawful  for  any  pei-son  knowingly  or 
intentionally — 

(1)  who  is  a  registrant  to  distribute  a  controlled  substance 
classified  in  schedule  I  or  II.  in  the  course  of  his  legitimate  busi- 
ness, except  pursuant  to  an  order  or  an  order  form  as  required  by 
section  308  of  tliis  title; 

(2)  to  use  in  the  course  of  the  manufacture  or  distribution  of  a 
controlled  substance  a  registration  number  which  is  fictitious, 
revoked,  suspended,  or  issued  to  another  person; 

(3)  to  acquire  or  obtain  possession  of  a  controlled  substance 
by  misrepresentation,  fraud,  forgery,  deception,  or  subterfuge; 

(4)  to  furnish  false  or  fraudulent  material  information  in,  or 
omit  any  material  information  from,  any  application,  report, 
record,  or  other  document  required  to  be  made,  kept,  or  filed  under 
this  title  or  title  III ;  or 

(5)  to  make,  distribute,  or  possess  any  punch,  die,  plate,  stone, 
or  other  thing  designed  to  print,  imprint,  or  reproduce  the  trade- 
mark, trade  name,  or  other  identifying  mark,  imprint,  or  device 
of  another  or  any  likeness  of  any  or  the  foregoing  upon  any  drug 
or  container  or  labeling  thereof  so  as  to  render  such  drug  a  coun- 
terfeit substance. 

(b)  It  shall  be  unlawful  for  any  person  knowingly  or  intentionally 
to  use  any  communication  facility  in  committing  or  in  causing  or 
facilitating  the  commission  of  any  act  or  acts  constituting  a  felony 
under  any  provision  of  this  title  or  title  III.  Each  separate  use  of  a 
communication  facility  shall  be  a  separate  offense  under  this  sub- 
section. For  purposes  of  this  subsection,  the  term  "communication 
facility''  means  any  and  all  public  and  private  instrumentalities  used  or 
useful  in  the  transmission  of  writing,  signs,  signals,  pictures,  or  sounds 
of  all  kinds  and  includes  mail,  telephone,  wire,  radio,  and  all  other 
means  of  communication. 

(c)  Any  person  wlio  violates  this  section  shall  be  sentenced  to  a 
term  of  imprisonment  of  not  more  than  4  years,  a  fine  of  not  more 
than  $30,000,  or  botli;  except  that  if  any  person  commits  such  a  viola- 
tion after  one  or  more  prior  convictions  of  him  for  violation  of  this 
section,  or  for  a  felony  under  any  other  provision  of  this  title  or  title 
JII  or  other  law  of  the  United  States  relating  to  narcotic  drugs, 
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marihuana,  or  depressant  or  stimulant  substances,  have  become  final, 

such  person  sliall  be  sentenced  to  a  term  of  imprisonment  of  not  more    Penally. 

than  8  years,  a  fine  of  not  more  than  $60,000,  or  both. 

PENAI-TY  FOR  SIMPLE  POSSESSION  ;  COXDITIONAL  DISCHARGE  AND  EXPUNG- 
ING  OF  RECORDS   FOR    FIRST  OFFENSE 

Sec.  404.  (a)  It  shall  be  unlawful  for  any  person  knowingly  or 
intentionally  to  possess  a  controlled  substance  unless  such  substance 
was  obtained  directly,  or  pursuant  to  a  valid  prescription  or  order, 
from  a  practitioner,  while  acting  in  the  course  of  his  professional 
practice,  or  except  as  otherwise  autliorized  by  this  title  or  title  III.  Post,  p,  1285. 
Any  person  who  violates  this  subsection  shall  be  sentenced  to  a  term 
of  imprisonment  of  not  more  than  one  year,  a  fine  of  not  more  than 
$5,000,  or  both,  except  that  if  he  conmiits  such  offense  after  a  prior 
conviction  or  convictions  under  this  subsection  have  become  final,  he 
shall  be  sentenced  to  a  term  of  irnprisoimient  of  not  more  than  2  years, 
a  fine  of  not  more  than  $10,000,  or  both. 

(b)(1)  If  anj'  person  who  has  not  previously  been  convicted  of 
violating  subsection  (a)  of  this  section,  any  other  provision  of  this 
title  or  title  III,  or  any  other  law  of  the  I'nited  States  relating  to 
narcotic  drugs,  marihuana,  or  depressant  or  stimulant  substances,  is 
found  guilty  oi  a  violation  of  subsection  (a)  of  this  section  after  trial 
or  upon  a  plea  of  guilty,  the  court  may,  without  entering  a  judgment 
of  guilty  and  with  the  consent  of  such  person,  defer  further  proceed- 
ings and  place  him  on  probation  upon  such  reasonable  conditions  as 
it  maj'  require  and  for  such  period,  not  to  exceed  one  year,  as  the 
court  may  prescribe.  Upon  violation  of  a  condition  of  the  probation, 
the  court  may  enter  an  adjudication  of  guilt  and  proceed  as  otherwise 
provided.  The  court  may,  in  its  discretion,  dismiss  the  proceedings 
against  such  person  and  discharge  him  from  probation  before  tlie 
expiration  of  the  max'mum  period  prescribed  for  such  person's  proba- 
tion. If  during  the  period  of  his  probation  such  jjerson  does  not  violate 
any  of  the  conditions  of  tlie  probation,  then  upon  expiration  of  such 
period  the  court  shall  discharge  such  person  and  dismiss  the  proceed- 
ings against  him.  Discharge  and  dismissal  under  tliis  subsection  shall 
be  without  court  adjudication  of  guilt,  but  a  nonpublic  record  thereof 
shall  be  retained  by  the  Department  of  Justice  solely  for  the  purpose 
of  use  by  the  courts  in  determining  whether  or  not,  in  subsequent 
proceedings,  such  person  qualifies  under  this  subsection.  Such  dis- 
charge or  dismissal  shall  not  be  deemed  a  conviction  for  purposes  of 
disqualifications  or  disabilities  imposed  by  law  upon  conviction  of  a 
crime  (including  the  penalties  prescribed  under  this  part  for  second 
or  subsequent  convictions)  or  for  any  other  purpose.  Discharge  and 
dismissal  under  this  section  may  occur  only  once  with  respect  to  any 
person. 

(2)  Upon  the  dismissal  of  such  person  and  discharge  of  the  pro- 
ceedings against  him  under  paragraph  (1)  of  this  subsection,  such 
person,  if  he  was  not  over  twenty-one  years  of  age  at  the  time  of  the 
offense,  may  apply  to  the  court  for  an  order  to  expunge  from  all 
official  records  (other  tlian  the  nonpublic  records  to  be  retained  by 
the  Department  of  Justice  under  paragraph  (1) )  all  recordation  relat- 
ing to  his  arrest,  indictment  or  information,  trial,  finding  of  guilty, 
and  dismissal  and  discharge  pursuant  to  this  section.  If  the  court 
determines,  after  hearing,  that  such  person  was  dismissed  and  the 
proceedings  against  him  discharged  and  that  he  was  not  over  twenty- 
one  3'ears  of  age  at  the  time  of  the  offen.se,  it  shall  enter  such  order. 
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The  effect  of  such  order  shall  be  to  restore  such  person,  in  the  con- 
templation of  the  laAv,  to  tJie  status  he  occupied  before  such  arrest  or 
indictment  or  information.  No  person  as  to  whom  such  order  has  been 
entered  sliall  be  held  thereafter  under  any  provision  of  any  law  to  be 
guilty  of  perjury  or  otherwise  giving  a  false  statement  by  reason  of 
his  failures  to  recite  or  acknowledge  such  arrest,  or  indictment  or 
information,  or  trial  in  response  to  any  inquiry  made  of  him  for  any 
purpose. 

DISTRIBUTION    TO    PERSONS   UNDER   AGE   TWENTY-ONE 

Sec.  405.  (a)  Any  person  at  least  eighteen  years  of  age  who  violates 
section  401(a)  (1)  by  distributing  a  controlled  substance  to  a  person 
under  twenty-one  years  of  age  is  (except  as  provided  in  subsection 
(b) )  punishable  by  (1)  a  term  of  imprisonment,  or  a  fine,  or  both,  up 
to  twice  that  authorized  by  section  401(b),  and  (2)  at  least  twice  any 
special  parole  term  authorized  by  section  401(b),  for  a  fii-st  offense 
involving  the  siinie  controlled  substance  and  scliedule. 

(b)  Any  person  at  least  eighteen  years  of  age  who  violates  section 
401(a)(1)  by  distributing  a  controlled  substance  to  a  person  under 
twenty-one  years  of  age  after  a  prior  conviction  or  convictions  under 
sub.sec.tion  (a)  of  this  section  (or  under  section  303(b)  (2)  of  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act  as  in  effect  prior  to  the  effective 
date  of  section  /01(b)  of  this  Act)  have  become  final,  is  punishable 
by  (1)  a  term  of  imprisonment,  or  a  fine,  or  both,  up  to  three  times  that 
authorized  by  section  401  (b),  and  (2)  at  least  three  times  any  special 
parole  term  authorized  by  section  401  (b),  for  a  second  or  subsequent 
offense  involving  the  same  controlled  substance  and  schedule. 

ATTEMPT   AND    CONSPIRACY 

Sec.  406.  Any  person  who  attempts  or  conspires  to  commit  any 
offense  defined  in  this  title  is  punishable  by  imprisonment  or  fine  or 
both  which  may  not  exceed  the  maximum  punishment  prescribed  for 
the  offense,  the  commission  of  wliich  was  the  object  of  the  attempt  or 
conspiracy. 

ADDITIONAL    PENALTIES 

Sec.  407.  Any  penalty  imposed  for  violation  of  this  title  shall  be  in 
addition  to,  and  not  in  lieu  of,  any  civil  or  administrative  penalty  or 
sanction  authorized  by  law. 

CONTINUING     CRIMINAL     ENTERPRISE 

Sec.  4f)8.  (a)(1)  Any  person  who  engages  in  a  continuing  criminal 
enterprise  shall  be  sentenced  to  a  term  of  imprisonment  w,hich  may 
not  be  less  than  10  years  and  which  may  be  up  to  life  imprisonment, 
to  a  fine  of  not  more  than  $100,000,  and  to  the  forfeiture  prescribed 
in  paragraph  (2) ;  except  that  if  any  pers(m  engages  in  such  activity 
after  one  or  more  prior  convictions  of  him  under  this  section  have 
become  final,  he  shall  be  sentenced  to  a  term  of  imprisonment  which 
may  not  be  less  than  20  years  and  whidh  may  be  up  to  life  imprison- 
ment, to  a  fine  of  not  more  than  $200,000,  and  to  the  forfeiture  pre- 
scribed in  paragraph  (2). 

(2)  Any  person  who  is  convicted  under  paragraph  (1)  of  engag- 
ing in  a  continuing  criminal  enterprise  shall  forfeit  to  the  United 
States — 

(A)  the  profits  obtained  by  him  in  such  enterprise,  and 
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(B)  any  of  liis  interest  in,  claim  against,  or  property  or  con- 
tractual rights  of  any  kind  affording  a  source  of  influence  over, 
such  enterprise.  •  j  • 

(b)  For  purposes  of  subsection  (a),  a  person  is  engaged  in  a  con- 
tinuing criminal  enterprise  if — 

(1)  he  violates  any  provision  of  this  title  or  title  III  the  pun- 
isliment  for  which  is  a  felony,  and 

(2)  such  violation  is  a  part  of  a  continuing  series  of  violations 
of  this  title  or  title  III — 

(A)  which  are  undertaken  by  such  person  in  concert  with 
five  or  more  other  persons  with  respect  to  whom  such  person 
occupies  a  position  of  organizer,  a  supervisory  position,  or 
any  other  position  of  management,  and 

(B)  from  which  such  person  obtains  substantial  income 
or  resources. 

(c)  In  the  case  of  any  sentence  imposed  under  this  section,  imposi- 
tion or  execution  of  such  sentence  shall  not  be  suspended,  probation 
shall  not  be  granted,  and  section  4202  of  title  18  of  the  United  States 
Code  and  the  Act  of  July  15,  1932  (D.C.  Code,  sees.  24-203—24-207), 
shall  not  apply. 

(d)  The  district  courts  of  the  United  States  (including  courts  in 
the  territories  or  possessions  of  the  United  States  having  jurisdiction 
under  subsection  (a) )  shall  have  jurisdiction  to  enter  such  restrain- 
ing orders  or  prohibitions,  or  to  take  such  other  actions,  including 
the  acceptance  of  satisfactory  performance  bonds,  in  connection  with 
any  property  or  other  interest  subject  to  forfeiture  under  this  sec- 
tion, as  they  shall  deem  proper. 
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DANGEROUS    SPECIAL   DRUG    OFFENDER    SENTENCING 

Sec.  409.  (a)  Whenever  a  United  States  attorney  charged  with  the 
prosecution  of  a  defendant  in  a  court  of  the  United  States  for  an 
alleged  felonious  violation  of  any  provision  of  this  title  or  title  III 
committed  when  the  defendant  was  over  the  age  of  twenty-one  years 
has  reasons  to  believe  that  the  defendant  is  a  dangerous  special  drug 
offender  such  Unit«d  States  attorney,  a  reasonable  time  before  trial  or 
acceptance  by  the  court  of  a  plea  of  guilty  or  nolo  contendere,  may 
sign  and  file  with  the  court,  and  may  amend,  a  notice  (1)  specifying  Notice, 
that  the  defendant  is  a  dangerous  special  drug  offender  who  upon 
conviction  for  such  felonious  violation  is  subject  to  the  imposition  of 
a  sentence  under  subsection  (b)  of  this  section,  and  (2)  setting  out 
with  particularity  the  reasons  why  such  attorney  believes  the  defend- 
ant to  be  a  dangerous  special  drug  offender.  In  no  case  shall  the  fact  Prohibition. 
that  the  defendant  is  alleged  to  be  a  dangerous  special  drug  offender 
l>e  an  issue  upon  the  trial  of  such  felonious  violation,  be  disclosed  to 
the  jury,  or  be  disclosed  before  any  plea  of  guilty  or  nolo  contendere  or 
verdict'or  finding  of  guilty  to  the  presiding  judge  without  the  consent 
of  the  pai-ties.  If  the  court  finds  that  the  filing  of  the  notice  as  a  public 
record  may  prejudice  fair  consideration  of  a  pending  criminal  matter, 
it  may  order  the  notice  sealed  and  the  notice  shall  not  be  subject  to 
subpena  or  public  inspection  during  the  pendency  of  such  criminal 
matter,  except  on  order  of  the  court,  but  shall  be  subject  to  inspection 
by  the  defendant  alleged  to  be  a  dangerous  special  drug  offender  and 
his  counsel. 

(b)  Upon  any  plea  of  guilty  or  nolo  contendere  or  verdict  or  finding     Hearing 
of  guilty  of  the  ciefendant  of  such  felonious  violation,  a  hearing  shall     without  jury. 
be  held,  before  sentence  is  imposed,  by  the  court  sitting  without  a  jury. 
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Notice.  The  court  shall  fix  a  time  for  the  hearing,  and  notice  thereof  shall  be 

given  to  the  defendant  and  the  United  States  at  least  ten  days  prior 
Presentenoe  tliereto.  The  court  shall  permit  tlie  United  States  and  counsel  for  the 

report,  defendant,  or  the  defendant  if  he  is  not  represented  by  counsel,  to  in- 

inspeotion.  spect  the  presentence  report  sufficiently  prior  to  the  hearing  as  to 

atford  a  reasonable  opportunity  for  verification.  In  extraordinary 
cases,  the  court  may  withhold  material  not  relevant  to  a  proper  sen- 
tence, diagnostic  opinion  whicii  might  seriously  disrupt  a  pn)gram 
of  rehabilitation,  any  source  of  information  obtained  on  a  promise  of 
confidentiality,  and  material  previously  disclosed  in  open  court.  A 
court  withliolding  all  or  part  of  a  presentence  report  shall  inform  the 
j)arties  of  its  action  and  place  in  the  record  the  reasons  therefor.  The 
court  may  require  parties  inspecting  all  or  part  of  a  presentence  report 
to  give  notice  of  any  part  thereof  intended  to  be  controverted.  In  con- 
nection with  the  hearing,  the  defendant  and  the  United  States  shall  be 
entitled  to  assistance  of  counsel,  compulsory  process,  and  cross-exami- 
nation of  such  witnesses  as  appear  at  the  hearing.  A  duly  authenti- 
cated copy  of  a  former  judgment  or  commitment  shall  be  prima  facie 
evidence  of  such  former  judgment  or  commitment.  If  it  appears  by  a 
preponderance  of  the  information,  including  information  submitted 
during  the  trial  of  such  felonious  violation  and  the  sentencing  hear- 
ing and  so  much  of  the  presentence  re|X)rt  as  the  court  relies  upon,  that 
the  defendant  is  a  dangerous  special  drug  offender,  the  court  shall 
sentence  the  defendant  to  imprisonment  for  an  appropriate  term  not 
to  exceed  twenty-five  years  and  not  disproportionate  in  severity  to 
the  maximum  term  otherwise  authorized  by  law  for  such  felonious 
violation.  Otherwise  it  shall  sentence  the  defendant  in  accordance  with 
the  law  prescribing  penalties  for  such  felonious  violation.  The  court 
shall  place  in  the  record  its  findings,  including  an  identification  of 
the  information  relied  upon  in  making  such  findings,  and  its  rea,sons 
for  the  sentence  imposed. 

(c)  This  section  sluill  not  prevent  the  imposition  and  execution  of 
a  sentence  of  imprisonment  for  life  or  for  a  term  exceeding  twenty- 
five  years  upon  any  person  convicted  of  an  oH'ense  so  punishable. 

(d)  Notwithstanding  any  other  provision  of  this  section,  the  court 
shall  not  sentence  a  dangerous  special  drug  offender  to  less  than  any 
mandatory  minimum  penalty  prescribed  by  law  for  such  felonious 
violation.  Tliis  section  shall  not  be  construed  as  creating  any  man- 
datory minimum  penalty. 

Conditions.  (e)  A  defendant  is  a  special  drug  offender  for  jjurposes  of  this 

section  if — 

(1)  the  defendant  has  previously  been  convicted  in  courts  of 
the  United  States  or  a  State  or  any  political  subdivision  thereof 
for  two  or  more  offenses  involving  dealing  in  controlled  sub- 
stances, committed  on  occasions  different  from  one  another  and 
different  from  such  felonious  violation,  and  punisliable  in  such 
courts  by  deatli  or  imprisonment  in  excess  of  one  year,  for  one  or 
more  of  such  convictions  the  defendant  has  been  imprisoned  j)rior 
to  the  commission  of  such  felonious  violation,  and  less  than  five 
years  have  elapsed  between  tlie  commission  of  such  felonious 
violation  and  either  the  defendant's  release,  or  parole  or  other- 
wise, from  imprisonment  for  one  such  conviction  or  his  com- 
mission of  the  last  such  previous  offense  or  another  offense  involv- 
ing dealing  in  controlled  substances  and  punishable  by  death  or 
imprisonment  in  excess  of  one  year  under  applicable  laws  of  the 
United  States  or  a  State  or  any  political  subdivision  thereof;  or 

(2)  the  defendant  committed  such  felonious  violation  as  part 
of  a  pattern  of  dealing  in  controlled  subst.mces  which  was  crimi- 
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nal  under  applicable  laws  of  any  jurisdiction,  which  constituted 
a  substantial  source  of  his  income,  and  in  which  he  manifested 
special  skill  or  expertise ;  or  . 

(3)  such  felonious  violation  was,  or  the  defendant  committed 
such  felonious  violation  in  furtherance  of,  a  conspiracy  with  three 
or  more  other  persons  to  engage  in  a  pattern  of  dealing  in  con- 
trolled substances  which  was  criminal  under  applicable  laws  of 
any  jurisdiction,  and  the  defendant  did,  or  agreed  that  he  woidd, 
iniViate,  organize,  plan,  finance,  direct,  manage,  or  supervise  all 
or  part  of  such  conspiracy  or  dealing,  or  give  or  receive  a  bribe 
or  use  force  in  connection  with  such  dealing. 
A  conviction  shown  on  direct  or  collateral  review  or  at  tlie  hearing  to 
be  invalid  or  for  which  the  defendant  has  been  pardoned  on  the  ground 
of  innocence  shall  be  disregarded  for  purposes  of  paragraph  (1)  of 
this  subsection.  In  support  of  findings  under  paragraph  (2)  of  this 
subsection,  it  may  be  shown  that  the  defendant  has  had  in  his  own 
name  or  under  his  control  income  or  property  not  explained  as  derived 
from  a  source  other  than  such  dealing.  For  purposes  of  paragraph  (2) 
of  this  subsection,  a  substantial  source  of  income  means  a  source  of 
income  which  for  any  period  of  one  year  or  more  exceeds  the  mini- 
mum wage,  determined  on  the  basis  of  a  forty-hour  week  and  fifty- 
week  year,  without  reference  to  exceptions,  under  section  6(a)  (1)  of 
the  Fair  Labor  Standards  Act  of  1938  for  an  employee  engaged  in 
commerce  or  in  the  production  of  goods  for  commerce,  and  which  for 
the  same  period  exceeds  fifty  percent  of  the  defendant's  declared 
adjusted  gross  income  under  section  62  of  the  Internal  Revenue  Code 
of  1954.  For  purposes  of  paragraph  (2)  of  this  subsection,  special  skill 
or  expertise  in  such  dealing  includes  unusual  knowledge,  judgment  or 
ability,  including  manual  dexterity,  facilitating  the  initiation,  orga- 
nizing, planning,  financing,  direction,  management,  supervision,  exe- 
cution or  concealment  of  such  dealing,  the  enlistment  of  accomplices  in 
such  dealing,  the  escape  from  detection  or  apprehension  for  such  deal- 
ing, or  the  disposition  of  the  fruits  or  proceeds  of  such  dealing.  For 
purposes  of  paragraphs  (2)  and  (3)  of  this  subsection,  such  dealing 
forms  a  pattern  if  it  embraces  criminal  acts  that  have  the  same  or 
similar  purposes,  results,  jiarticipants,  victims,  or  methods  of  commis- 
sion, or  otherwise  are  interrelated  by  distinguishing  characteristics 
and  are  not  isolated  events. 

(f )  A  defendant  is  dangerous  for  purposes  of  this  section  if  a  period 
of  confinement  longer  than  that  provided  for  such  felonious  violation 
is  required  for  the  protection  of  the  public  from  further  criminal  con- 
duct by  the  defendant. 

(g)  The  time  for  taking  an  appeal  from  a  conviction  for  which 
sentence  is  imposed  after  proceedings  under  tliis  section  shall  be  meas- 
ured from  imposition  of  the  original  sentence. 

(h)  With  respect  to  the  imposition,  correction,  or  reduction  of  a 
sentence  after  proceedings  under  this  section,  a  review  of  the  sentence 
on  the  record  of  the  sentencing  court  may  be  taken  by  the  defendant 
or  the  United  States  to  a  court  of  appeals.  Any  review  of  the  sentence 
taken  by  the  United  States  shall  be  taken  at  least  five  days  before 
expiration  of  the  time  for  taking  a  review  of  the  sentence  or  appeal 
of  the  conviction  by  the  defendant  and  shall  be  diligently  prosecuted. 
The  sentencing  court  may,  with  or  without  motion  and  notice,  extend 
the  time  for  taking  a  review  of  the  sentence  for  a  period  not  to  exceed 
thirty  days  from  the  expiration  of  the  time  otherwise  prescribed  by 
law.  "The'court  shall  not  extend  the  time  for  taking  a  review  of  the 
sentence  by  the  United  States  after  the  time  has  expired.  A  court 
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extending  the  time  for  takiii";  a  review  of  the  sentence  by  the  United 
States  shall  extend  the  time  for  taking  a  review  of  the  sentence  or 
appeal  of  the  conviction  by  the  defendant  for  the  same  period.  The 
taking  of  a  review  of  the  sentence  by  the  United  States  shall  be  deemed 
the  taking  of  a  review  of  the  sentence  and  an  appeal  of  the  convic- 
tion by  the  defendant.  Review  of  the  sentence  shall  include  review  of 
wiiether  the  procedure  employed  was  lawful,  the  findings  made  were 
I'learly  erroneous,  or  the  sentencing  court's  discretion  was  abused.  The 
court  of  appeals  on  review  of  the  sentence  may,  after  considering  the 
record,  including  the  entire  presentence  report,  information  sub- 
mitted during  the  trial  of  such  felonious  violation  and  the  sentencing 
hearing,  and  the  findings  and  reasons  of  the  sentencing  court,  affirm 
the  sentence,  impose  or  direct  the  imposition  of  any  sentence  which 
the  sentencing  court  could  originally  have  imposed,  or  remand  for 
further  sentencing  proceedings  and  imposition  of  sentence,  except  that 
a  sentence  may  be  made  more  severe  only  on  review  of  the  sentence 
taken  by  the  Ignited  States  and  after  hearing.  Failure  of  the  United 
States  to  take  a  review  of  the  imposition  of  the  sentence  shall,  upon  re- 
view taken  by  the  United  States  of  the  correction  or  reduction  of  the 
sentence,  foreclose  imposition  of  a  sentence  more  severe  than  that 
previously  imposed.  Any  withdrawal  or  dismissal  of  review  of  the 
sentence  taken  by  the  United  States  shall  foreclose  imposition  of  a 
sentence  more  severe  than  that  reviewed  but  shall  not  otherwise  fore- 
close the  review  of  the  sentence  or  the  appeal  of  the  conviction.  The 
court  of  appeals  shall  state  in  writing  the  reasons  for  its  disposition 
of  the  review  of  the  sentence.  Any  review  of  the  sentence  taken  by  the 
T^nited  States  may  be  dismissed  on  a  showing  of  the  abuse  of  the  right 
of  the  United  States  to  take  such  review. 

INFORMATION    FOR    SKNTKNCINO 

Skc.  410.  Kxcept  as  otherwise  provided  in  this  title  or  section  H08(a) 

70  stat»  929.        of  the  Public  Health  Servi<'e  Act,  no  limitation  shall  be  placed  on  the 

42  use  242a.         information  concerning  the  background,  character,  and  conduct  of  a 

person  convicted  of  an  offen.se  wliich  a  court  of  the  United  States 

may  receive  and  consider  for  the  |)urpose  of  imposing  an  appropriate 

Post,   p.  1285.       sentence  under  this  title  or  title  III. 

I'KOCKK.mNC.S     Id    KSTABI.ISH     VKUni    CONVIOnONS 

Sec.  411.  (a)(1)  No  ))erson  who  stands  convicted  of  an  offense 
under  this  part  shall  be  sentenced  to  increased  punishment  by  reason 
of  one  or  more  prior  convictions,  unless  before  trial,  or  before  entry 
of  a  plea  of  guilty,  the  United  States  attorney  files  an  information 
with  the  court  (and  .serves  a  copy  of  such  information  on  the  person 
or  counsel  for  the  person)  stating  in  writing  the  previous  convictions 
to  be  relied  upon.  T'pon  a  showing  by  the  United  States  attorney  that 
facts  regarding  prior  convictions  could  not  with  due  diligence  be  ob- 
tained prior  to  trial  or  before  entry  of  a  plea  of  guilty,  the  court  may 
po.stpone  the  trial  or  the  taking  of  the  plea  of  guilty  for  a  reasonable 
period  foi'  tlie  purpose  of  obtaining  such  facts.  Clerical  mistakes  in 
the  information  may  be  amended  at  any  time  prior  to  the  pronounce- 
ment of  sentence. 
ProMbltloij.  (2)    An   information  may  not  be  filed  under  this  section  if  the 

increased  piniishment  which  may  be  imposed  is  imprisonment  for  a 
term  in  excess  of  three  years  unless  the  person  either  waived  or  was 
afforded  prosecution  by  indictment  for  the  offense  for  which  such 
increa.sed  punishmeiit  may  be  impo.sed. 
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(b)  If  the  United  States  attorney  files  an  information  under  tliis 
section,  the  court  shall  after  conviction  but  before  pronouncement  of 
sentence  inquire  of  the  person  with  respect  to  whom  the  information 
was  filed  whether  he  affirms  or  denies  that  he  has  been  previously 
convicted  as  alleged  in  the  information,  and  shall  inform  him  that  any 
challenge  to  a  prior  conviction  which  is  not  made  before  sentence  is 
imposed  may  not  thereafter  be  raised  to  attack  the  sentence. 

(c)(1)  If  the  person  denies  any  allegation  of  the  information  of 
prior  conviction,  or  claims  that  any  conviction  alleged  is  invalid,  he 
shall  file  a  written  response  to  the  information.  A  copy  of  the  response 
shall  be  served  upon  the  United  States  attorney.  The  court  shall  hold  a 
hearing  to  determine  any  issues  raised  by  the  response  Avhich  would 
except  the  person  from  increased  punishment.  The  failure  of  the 
United  States  attorney  to  include  in  the  information  the  complete 
criminal  record  of  the  person  or  any  facts  in  addition  to  the  convic- 
tions to  be  relied  upon  shall  not  constitute  grounds  for  invalidating 
the  notice  given  in  the  information  required  by  subsection  (a)  (1).  The 
hearing  shall  be  tefore  the  court  without  a  jury  and  either  party  may 
introduce  evidence.  Except  as  otherwise  provided  in  paragraph  (2)  of 
this  subsection,  the  United  States  attorney  shall  have  the  burden  of 
proof  beyond  a  reasonable  doubt  on  any  issue  of  fact.  At  the  request 
of  either' party,  the  court  shall  enter  findings  of  fact  and  conclusions 
of  law. 

(•2)  A  person  claiming  that  a  conviction  alleged  in  the  information 
was  obtained  in  violation  of  the  Constitution  of  the  United  States 
shall  set  forth  his  claim,  and  the  factual  basis  therefor,  with  partic- 
ularity in  his  response  to  the  information.  The  person  shall  have  the 
burden  of  proof  by  a  preponderance  of  tlie  evidence  on  any  issue  of 
fact  raised  by  the  response.  Any  challenge  to  a  prior  conviction,  not 
raised  by  response  to  the  information  before  an  increased  sentence 
is  imposed  in  reliance  thereon,  shall  be  waived  unless  good  cause  be 
shown  for  failure  to  make  a  timely  challenge. 

(d)(1)  If  the  person  files  no  response  to  the  information,  or  if 
the  court  determines,  after  hearing,  that  the  person  is  subject  to  in- 
creased punishment  by  reason  of  prior  convictions,  the  court  shall 
proceed  to  impose  sentence  upon  him  as  provided  by  this  part. 

(2)  If  the  court  determines  that  the  person  has  not  been  convicted 
as  alleged  in  the  information,  that  a  conviction  alleged  in  the  in- 
formation is  invalid,  or  that  the  person  is  otherwise  not  subject  to  an 
increased  sentence  as  a  matter  of  law,  the  court  shall,  at  the  request 
of  the  United  States  attorney,  postpone  sentence  to  allow  an  appeal 
from  that  determination.  If  no  such  request  is  made,  the  court  shall 
impose  sentence  as  provided  by  this  part.  The  person  may  appeal  from 
an  order  postponing  sentence  as  if  sentence  had  been  pronounced  and 
a  final  judgment  of  conviction  entered. 

(e)  No  person  who  stands  convicted  of  an  offense  under  this  part 
may  challenge  the  validity  of  any  prior  conviction  alleged  under  this 
section  which  occurred  more  than  five  years  before  the  date  of  the 
information  alleging  such  prior  conviction. 
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(b)  The  Attorney  General  may  promulgate  and  enforce  any  rules, 
regulations,  and  procedures  which  he  may  deem  necessary  and  appro- 
priate for  the  efficient  execution  of  his  functions  under  this  title. 

(c)  The  Attorney  General  may  accept  in  the  name  of  the  Depart- 
ment of  .Justice  any  form  of  devise,  bequest,  gift,  or  donation  where 
the  donor  intends  to  donate  property  for  the  purpose  of  preventing 
or  controlling  the  abuse  of  controlled  substances.  He  may  take  all 
appropriate  steps  to  secure  possession  of  such  property  and  may  sell, 
assign,  transfer,  or  convey  any  such  property  other  than  moneys. 

EDUCATION  AND  RESEARCH   PROGRAMS  OF  THE  ATTORNEY  GENERAL 

Sec.  502.  (a)  The  Attorney  General  is  authorized  to  carry  out  edu- 
cational and  research  programs  directly  related  to  enforcement  of 
the  laws  under  his  jurisdiction  concerning  drugs  or  other  substances 
which  are  or  may  be  subject  to  control  under  this  title.  Such  programs 
may  include — 

(1)  educational  and  training  programs  on  drug  abuse  and  con- 
trolled substances  law  enforcement  for  local,  State,  and  Federal 
personnel ; 

(2)  studies  or  special  projects  designed  to  compare  the  deter- 
rent effects  of  various  enforcement  strategies  on  drug  use  and 
abuse ; 

(3)  studies  or  special  projects  designed  to  assess  and  detect 
accurately  the  presence  in  the  human  body  of  drugs  or  other  sub- 
stances which  are  or  may  be  subject  to  control  under  this  title, 
including  the  development  of  rapid  field  identification  methods 
which  would  enable  agents  to  detect  microquantities  of  such  drugs 
or  other  substances ; 

(4)  studies  or  special  projects  designed  to  evaluate  the  nature 
and  sources  of  the  supply  of  illegal  drugs  throughout  the  country ; 

(5)  studies  or  special  projects  to  develop  more  effective  methods 
to  prevent  diversion  of  controlled  substances  into  illegal  channels; 
and 

(6)  studies  or  special  projects  to  develop  information  necessary 
to  carry  out  his  functions  under  section  201  of  this  title. 

(b)  The  Attorney  General  may  enter  into  contracts  for  such  educa- 
tional and  research  activities  without  performance  bonds  and  without 
regard  to  section  3709  of  the  Revised  Statutes  (41  U.S.C.  5). 

(c)  The  Attorney  General  may  authorize  persons  engaged  in  re- 
search to  withhold  the  names  and  other  identifying  charat'teristics  of 
persons  who  are  the  subjects  of  such  research.  Persons  who  obtain 
this  authorization  may  not  be  compelled  in  any  Federal,  State,  or 
local  civil,  criminal,  administrative,  legi.slative,  or  other  proceeding 
to  identify  the  subjects  of  research  for  which  such  authorization  was 
obtained. 

(d)  The  Attorney  General,  on  his  own  motion  or  at  the  request  of 
the  Secretary,  may  authorize  the  possession,  distribution,  and  dispens- 
ing of  controlled  substances  by  persons  engaged  in  research.  Persons 
who  obtain  this  authorization  shall  be  exempt  from  State  or  Federal 
prosecution  for  possession,  distribution,  and  dispensing  of  controlled 
substances  to  the  extent  authorized  by  the  Attorney  General. 


COOPERATIVE   ARRANGEMENTS' 


Sec.  503.  (a)  The  Attorney  General  shall  cooperate  with  local.  State, 
and  Federal  agencies  concerning  traffic  in  controlled  substances  and  in 
suppressing  the  abuse  of  controlled  substances.  To  this  end,  he  is 
authorized  to — 
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(1)  arrange  for  tlie  exchange  of  information  between  govern- 
mental officials  concerning  the  use  and  abuse  of  controlled 
substances ; 

(2)  cooperate  in  the  institution  and  prosecution  of  cases  in  the 
courts  of  the  United  States  and  before  the  licensing  boards  and 
courts  of  the  several  States ; 

(3)  conduct  training  programs  on  controlled  substance  law 
enforcement  for  local,  State,  and  Federal  personnel; 

(4)  maintain  in  the  Department  of  Justice  a  unit  wliich  will  ac- 
cept, catalog,  file,  and  otherwise  utilize  all  information  and  statis- 
tics, including  records  of  controlled  substance,  abusers  and  other 
controlled  substance  law  offenders,  which  may  be  received  from 
Federal,  State,  and  local  agencies,  and  make  such  information 
available  for  Federal,  State,  and  local  law  enforcement  purposes; 
and 

(5)  conduct  programs  of  eradication  aimed  at  destroying  wild 
or  illicit  growth  of  plant  species  from  which  controlled  sub- 
stances may  be  extracted. 

(b)  AMien  requested  by  the  Attorney  General,  it  shall  be  the  duty  of 
any  agency  or  instrumentality  of  the  Federal  Government  to  furnish 
assistance,  including  technical  advice,  to  him  for  carrying  out  his  func- 
tions under  this  title;  except  that  no  such  agency  or  instrumentality 
shall  be  required  to  furnish  the  name  of,  or  other  identifying  informa- 
tion about,  a  patient  or  research  subject  whose  identity  it  has  under- 
taken to  keep  confidential. 


Assistanoe. 


Prohibition. 


ADVISORY    COMMITTEES 


Sec.  504.  The  Attorney  General  may  from  time  to  time  appoint  com- 
mittees to  advise  him  with  respect  to  preventing  and  controlling  the 
abuse  of  controlled  substances.  Members  of  the  committees  may  be 
entitled  to  receive  compensation  at  the  rate  of  $100  for  each  day 
(including  traveltime)  during  which  they  are  engaged  in  the  actual 
performance  of  duties.  While  traveling  on  official  business  in  the  per- 
formance of  duties  for  the  committees,  members  of  the  committees 
shall  be  allowed  expenses  of  travel,  including  per  diem  instead  of  sub- 
sistence, in  accordance  with  subchapter  I  of  chapter  57  of  title  5, 
United  States  Code. 

ADMINISTRATIVE    HEARINGS 

Sec.  505.  (a)  In  carrying  out  his  functions  under  this  title,  the 
Attorney  General  may  hold  hearings,  sign  and  issue  subpenas,  admin- 
ister oaths,  examine  witnesses,  and  receive  evidence  at  any  jjlace  in 
the  United  States. 

(b)  Except  as  otherwise  provided  in  this  title,  notice  shall  be  given 
and  hearings  siiall  be  conducted  under  appropriate  procedures  of  sub- 
chapter II  of  chapter  5,  title  5,  United  States  Code. 

SUBPENAS 

Sec.  506.  (a)  In  any  investigation  relating  to  his  functions  under  this 
title  with  respect  to  controlled  substances,  the  Attorney  General  may 
subpena  witnesses,  compel  the  attendance  and  testimony  of  witnesses, 
and  require  the  production  of  any  records  (including  books,  papers, 
documents,  and  other  tangible  things  which  constitute  or  contain 
evidence)  which  the  Attorney  General  finds  relevant  or  material  to 
the  investigation.  The  attendance  of  witnesses  and  the  production  of 
records  may  be  required  from  any  place  in  any  State  or  in  any  territory 
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or  other  plate  subject  to  the  jurisdiction  of  the  United  States  at  any 
designated  ph»ce  of  hearing ;  except  that  a  witness  shall  not  be  required 
to  appear  at  any  hearing  more  tlian  500  miles  distant  from  the  place 
where  he  was  served  with  a  subpena.  Witnesses  summoned  under  this 
section  shall  be  paid  the  same  fees  and  mileage  that  are  paid  witnesses 
in  the  courts  of  tlie  United  States. 

(b)  A  subpena  issued  under  this  section  may  be  served  by  any  per- 
son designated  in  the  sub{>ejia  to  serve  it.  Service  uixwi  a  natural 
person  may  l)e  made  by  pei-sonal  delivery  of  the  subi>ena  to  him.  Serv- 
ice may  be  made  u}x)n  a  domestic  or  foreign  corixiration  or  uiwn  a 
|)artnei-ship  or  otlier  unineor})orated  association  which  is  subject  to  suit 
under  a  common  name,  by  delivering  the  subpena  to  an  officer,  to  a 
managing  or  general  agent,  or  to  any  other  agent  authorized  by 
appointment  or  by  law  to  receive  service  of  process.  The  affidavit  of 
the  person  serving  the  subpena  entered  on  a  true  copy  thereof  by  the 
l)erson  serving  it  siiall  be  i)roof  of  service. 

(c)  In  tlie  case  of  contumacy  by  or  refusal  to  obey  a  subpena  issued 
to  any  person,  the  Attorney  (ieneral  may  invoke  the  aid  of  any  court 
of  tlie  United  States  within  the  jurisdiction  of  which  tlie  investigation 
is  carried  on  or  of  which  the  sub{3enaed  person  is  an  inhabitant,  or  in 
which  lie  carries  on  business  or  may  be  found,  to  compel  compliance 
with  the  subpena.  The  court  may  issue  an  order  requiring  the  sub- 
penaed  person  to  appear  before  the  Attorney  (ireneral  to  produce 
records,  if  so  ordered,  or  to  give  testimony  toucliing  the  matter  under 
investigation.  Any  failure  to  obey  the  order  of  the  court  may  be 
punished  by  the  court  as  a  contempt  thereof.  All  process  in  any  such 
case  may  be  served  in  any  judicial  district  in  which  such  person  may 
he  found. 


.TUDICI.vr.   IJEVIEW 


Sec.  o()7.  All  final  determinations,  findings,  and  conclusions  of  the 
Attorney  (xeneral  under  this  title  shall  be  final  and  conclusive  de- 
cisions of  the  matters  involved,  except  that  any  person  aggrieved  by 
a  final  decision  of  the  Attorney  (reneral  may  obtain  review  of  the 
decision  in  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  or  for  the  circuit  in  which  his  principal  place  of  business 
is  located  upon  petition  filed  with  the  court  and  delivered  to  the  Attor- 
ney (ieneral  within  tliirty  days  after  notice  of  the  decision.  Findings 
of  fact  by  the  Attorney  (xeneral,  if  supported  by  substantial  evidence, 
shall  be  conclusi^•e. 


J'OWKKS    OK    ENFORCKMKNT    PERSONNEL 

Sec.  50y.  Any  officer  or  employee  of  the  Bureau  of  Narcotics  and 
Dangerous  Drug  designated  by  the  Attorney  General  may — - 

(1)  carry  firearms; 

(2)  execute  and  serve  search  warrants,  arrest  warrants,  admin- 
istrative inspection  warrants,  subpenas,  and  summonses  issued 
under  the  authority  of  the  United  States ; 

(8)  make  arrests  without  warrant  (A)  for  any  otfense  against 
the  t'nited  States  committed  in  his  presence,  or  (B)  for  any 
felony,  cognizable  under  the  laws  of  the  United  States,  if  he  has 
probable  cause  to  believe  that  the  person  to  be  arrested  has  com- 
mitted or  is  committing  a  felony ; 

(4)  make  seizures  of  property  pursuant  to  the  provisions  of 
this  title;  and 

(5)  jierform  sucii  other  law  enforcement  duties  as  the  Attor- 
ney General  may  designate. 
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SEARCH    WARRANTS 


Sec.  509.  (a)  A  search  warrant  relating  to  offenses  involving  con- 
trolled substances  may  be  served  at  any  time  of  the  day  or  night  if  the 
judge  or  United  States  magistrate  issuing  the  warrant  is  satisfied  that 
there  is  probable  cause  to  believe  that  grounds  exist  for  the  warrant 
and  for  its  service  at  such  time. 

(b)   Any  officer  authorized  to  execute  a  search  warrant  relating  to    Author! -ty  to 
offenses  involving  controlled   substances  the  penalty   for  which  is    break  and 
imprisonment  for  more  than  one  year  may,  without  notice  of  his  author-     enter  under 
ity  and  purpose,  break  open  an  outer  or  inner  door  or  window  of  a     oertain 
building,  or  any  part  of  the  building,  or  anything  therein,  if  the  judge    oonditions. 
or  United  States  magistrate  issuing  the  warrant  (1)  is  satisfied  that 
there  is  probable  cause  to  believe  that  (A)  the  property  souglit  may 
and,  if  such  notice  is  given,  will  be  easily  and  quickly  destroyed  or 
disposed  of,  or  (B)  the  giving  of  such  notice  will  immediately  endan- 
ger the  life  or  safety  of  the  executing  officer  or  another  person,  and 
(2)  has  included  in  "the  warrant  a  direction  that  the  officer  executing 
it  shall  not  be  required  to  give  such  notice.  Any  officer  acting  under 
such  warrant,  shall,  as  soon  as  practicable  after  entering  the  premises, 
identify  himself  and  give  the  reasons  and  authority  for  his  entrance 
upon  the  premises. 


ADMINISTRATIVE   INSPECTIONS    AND    WARRANTS 

Sec.  510.  (a)  As  used  in  this  section,  the  term  "controlled  premises" 
means — 

(1)  places  where  original  or  other  records  or  documents 
required  under  this  title  are  kept  or  required  to  be  kept,  and 

(2)  places,  including  factories,  warehouses,  or  other  establish- 
ments, and  conveyances,  where  persons  registered  under  section 
303  (or  exempted  from  registration  under  section  302(d)) 
may  lawfully  hold,  manufacture,  or  distribute,  dispense,  admin- 
ister, or  otherwise  dispose  of  controlled  substances. 

(b)  (1)  For  the  purpose  of  inspecting,  copying,  and  verifying  tlie 
correctness  of  records,  reports,  or  other  documents  required  to  be  kept 
or  made  under  this  title  a)Kl  otherwise  facilitating  the  carrying  out  of 
his  functions  under  this  title,  the  Attorney  General  is  authorized,  in 
accordance  with  this  section,  to  enter  controlled  premises  and  to  con- 
duct administrative  inspections  tliereof,  and  of  the  things  specified  in 
this  section,  relevant  to  those  functions. 

(2)  Such  entries  and  inspections  shall  be  carried  out  through  officers 
or  employees  (liereinafter  referred  to  as  "inspectors'")  designated  by 
the  Attorney  General.  Any  such  inspector,  upon  stating  his  purpose 
and  presenting  to  the  owner,  operator,  or  agent  in  charge  of  such 
premises  (A)  appropriate  credentials  and  (B)  a  written  notice  of  his 
inspection  authority  (which  notice  in  the  case  of  an  inspection  requir- 
ing, or  in  fact  supported  by,  an  administrative  inspection  warrant  shall 
consist  of  sucli  warrant),  shall  have  the  right  to  enter  such  premise.-; 
and  conduct  such  inspection  at  reasonable  times. 

(3)  Except  as  may  otherwise  be  indicated  in  an  applicable  inspec- 
tion warrant,  the  inspector  shall  have  the  right — 

(A)  to  inspect  and  copy  records,  reports,  and  other  documents 
reouired  to  be  kept  or  made  under  this  title; 

(B)  to  inspect,  within  reasonable  limits  and  in  a  reasonable 
manner,  controlled  premises  and  all  pertinent  equipment,  finished 
and  unfinished  drugs  and  other  substances  or  materials,  contain- 
ers, and  labeling  found  therein,  and,  except  as  provided  in  para- 
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graph  (5)  of  this  subsection,  all  other  things  therein  (includ- 
ing records,  files,  papers,  processes,  controls,  and  facilities) 
appropriate  for  verification  of  the  records,  reports,  and  docu- 
ments referred  to  in  clause  (A)  or  otherwise  bearing  on  the  provi- 
sions of  this  title ;  and 

(C)  to  inventory  any  stock  of  any  controlled  substance  there- 
in and  obtain  samples  of  any  such  substance. 
(4)    Except  when  the  owner,  operator,  or  ajifent  in  charge  of  the 

controlled  premises  so  consents  in  writing,  no  inspection  authorized 

by  this  section  shall  extend  to — 

(A)  financial  data; 

( B )  sales  data  other  than  shipment  data :  or 

(C)  pricing  data. 

(c)  A  warrant  under  this  section  shall  not  be  required  for  the 
inspection  of  books  and  records  pursuant  to  an  administrative  sub- 
pena  issued  in  accordance  with  section  .506,  nor  for  entries  and  ad- 
ministrative inspections  (including seizures  of  property)  — 

( 1 )  with  the  consent  of  the  owner,  operator,  or  agent  in  charge 
of  the  controlled  premises ; 

(2)  in  situations  presenting  imminent  danger  to  health  or 
safety  ; 

(.3)  in  situations  involving  insjiection  of  conveyances  where 
there  is  reasonable  cause  to  believe  that  the  mobility  of  the  con- 
veyance make«  it  impracticable  to  obtain  a  warrant ; 

(4)  in  any  other  exceptional  or  emergency  circumstance  where 
time  or  opportunity  to  apply  for  a  warrant  is  lacking ;  or 

(5)  in  any  other  situations  where  a  warrant  is  not  constitu- 
tionally required. 

(d)  Issuance  and  execution  of  administrative  inspection  warrants 
shall  be  as  follows : 

(1)  Any  judge  of  the  United  States  or  of  a  State  court  of  record, 
or  any  Ignited  States  magistrate,  may,  within  his  territorial  jurisdic- 
tion, and  upon  proper  oath  or  affirmation  showing  probable  cause, 
issue  warrants  for  the  purpose  of  conducting  administrative  inspec- 
tions authorized  by  this  title  or  regulations  thereunder,  and  seizures 
of  property  appropriate  to  such  inspections.  For  the  purposes  of  this 
section,  the  term  "probable  cause"  means  a  valid  public  interest  in  the 
effective  enforcement  of  this  title  or  regulations  thereunder  sufficient 
to  justify  administrative  insi^ections  of  the  area,  premises,  building, 
or  conveyance,  or  contents  thereof,  in  the  circumstances  specified  in 
the  application  for  the  warrant. 

(2)  A  warrant  shall  issue  only  upon  an  affidavit  of  an  officer  or 
employee  having  knowledge  of  the  facts  alleged,  sworn  to  before  the 
judge  or  magistrate  and  establishing  the  grounds  for  issuing  the  war- 
rant. If  the  judge  or  magistrate  is  satisfied  that  grounds  for  the  appli- 
cation exist  or  that  there  is  probable  cause  to  believe  they  exist,  he  shall 
issue  a  warrant  identifying  the  area,  premises,  building,  or  conveyance 
to  be  inspected,  the  purpose  of  such  inspection,  and,  where  appropriate, 
the  type  of  property  to  be  inspected,  if  any.  The  warrant  shall  identify 
the  items  or  types  of  property  to  be  seized,  if  any.  The  warrant  shall 
be  directed  to  a  person  authorized  under  subsection  (b)  (2)  to  execute 
it.  The  warrant  shall  state  the  grounds  for  its  issuance  and  the  name 
of  the  person  or  persons  whose  affidavit  has  been  taken  in  support 
thereof.  It  shall  command  the  person  to  whom  it  is  directed  to  inspect 
the  area,  premises,  building,  or  conveyance  identified  for  the  purpose 
specified,  and,  where  appropriate,  shall  direct  the  seizure  of  the  prop- 
erty specified.  The  warrant  shall  direct  that  it  be  served  during  normal 
business  hours.  It  shall  designate  the  judge  or  magistrate  to  whom  it 
shall  be  returned. 
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(3)  A  warrant  issued  pursuant  to  this  section  must  be  executed  and 
returned  within  ten  days  of  its  date  unless,  upon  a  showing  by  the 
United  States  of  a  need  therefor,  the  judge  or  magistrate  allows  addi- 
tional time  in  the  warrant.  If  property  is  seized  pui-suant  to  a  war- 
rant, the  person  executing  the  warrant  shall  give  to  the  person  from 
whom  or  from  whose  premises  the  property  was  taken  a  coi)y  of  the 
warrant  and  a  receipt  for  the  property  taken  or  shall  leave  the  copy 
and  receipt  at  the  place  from  which  the  property  was  taken.  The 
return  of  the  warrant  shall  be  made  promptly  and  shall  be  accom- 
panied by  a  written  inventory  of  any  property  taken.  The  inventory 
shall  be  made  in  the  presence  "of  the  person  executing  the  warrant  and 
of  the  person  from  whose  possession  or  premises  the  property  was 
taken,  if  they  are  present,  or  in  the  presence  of  at  least  one  credible 
person  other  than  the  person  making  such  inventory,  and  shall  be 
verified  by  the  person  executing  tlie  warrant.  The  judge  or  magistrate, 
upon  request,  shall  deliver  a  cony  of  the  inventory  to  the  person  from 
w^iom  or  from  whose  premises  tne  property  was  taken  and  to  the  appli- 
cant for  the  warrant. 

(4)  The  judge  or  magistrate  who  has  issued  a  warrant  under  this    Warrants, 
section  shall  attach  to  the  warrant  a  copy  of  the  return  and  all  papers    fiUng. 
filed  in  connection  therewith  and  shall  file  them  with  the  clerk  of  the 
district  court  of  the  United  States  for  the  judicial  district  in  which 

the  inspection  was  made. 

FORFEITURES 

Sec.  511.  (a)  The  following  shall  be  subject  to  forfeiture  to  the 
United  States  and  no  property  right  shall  exist  in  them: 

(1)  All  controlled  substances  which  have  been  manufactured, 
distributed,  dispensed,  or  acquired  in  violation  of  this  title. 

(2)  All  raw  materials,  products,  and  equipment  of  any  kind 
whicn  are  used,  or  intended  for  use,  in  manufacturing,  compound- 
ing, processing,  delivering,  importing,  or  exporting  any  controlled 
suDstance  in  violation  of  tliis  title. 

(3)  All  property  which  is  used,  or  intended  for  use,  as  a  con- 
tainer for  property  described  in  paragraph  (1 )  or  (2) . 

(4)  All  conveyances,  including  aircraft,  vehicles,  or  vessels, 
which  are  used,  or  are  intended  for  use,  to  transport,  or  in  any 
manner  to  facilitate  the  transportation,  sale,  receint,  possession, 
or  concealment  of  property  described  in  paragraph  (1)  or  (2), 
except  that — 

(A)  no  conveyance  used  by  any  person  as  a  common  carrier 
in  the  transaction  of  business  as  a  common  carrier  shall  be 
forfeited  under  the  provisions  of  this  section  unless  it  shall 
appear  that  the  owner  or  other  person  in  charge  of  such  con- 
veyance was  a  consenting  party  or  privy  to  a  violation  of 

this  title  or  title  III;  and  ,  .         Post,  p.  1285. 

(B)  no  conveyance  shall  be  forfeited  under  the  provisions 
of  this  section  by  reason  of  any  act  or  omission  established  by 
the  owner  thereof  to  have  been  committed  or  omitted  by  any 
person  other  than  such  owner  while  such  conveyance  was 
unlawfully  in  the  possession  of  a  person  other  than  the  owner 
in  violation  of  the  criminal  laws  of  the  United  States,  or  of 
anv  State. 

{ 5 )  Xll  books,  records,  and  research,  including  formulas,  micro- 
film, tapes,  and  data  which  are  used,  or  intended  for  use,  in 
violation  of  this  title. 
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(b)  Ally  property  subject  to  forfeiture  to  the  United  States  under 
this  title  may  be  seized  by  the  Attorney  General  upon  process  issued 
pursuant  to  the  Supplemental  Rules  for  Certain  Admiralty  and  Mari- 
time Claims  by  any  district  court  of  the  United  States  having  juris- 
diction over  the  property,  except  that  seizure  without  such  process 
may  be  made  when — 

( 1 )  the  seizure  is  incident  to  an  arrest  or  a  search  under  a  search 
warrant  or  an  inspection  under  an  administrative  inspection 
warrant ; 

(2)  the  property  subject  to  seizure  has  been  the  subject  of  a 
prior  judgment  in  favor  of  the  Ignited  States  in  a  criminal  in- 
junction or  forfeiture  proceeding  under  this  title; 

(3)  the  Attorney  General  has  probable  cause  to  believe  that 
the  property  is  directly  or  indirectly  dangerous  to  health  or 
safety;  or 

(4)  the  Attorney  (General  has  probable  cause  to  believe  that 
the  property  has  been  used  or  is  intended  to  be  used  in  violation 
of  this  title. 

In  the  event  of  seizure  pursuant  to  paragraph  (3)  or  (4)  of  this  sub- 
section, proceedings  under  subsection   (d)   of  this  section  shall  be 
instituted  promptly. 
Property,  (c)   Property  taken  or  detained  under  this  section  shall  not  be 

custody  of  I'epleviable,  but  shall  be  deemed  to  be  in  the  custody  of  the  Attorney 

Attorney  (General,  subject  only  to  the  orders  and  decrees  of  the  court  or  the 

General.  official   having   jurisdiction   thereof.    Whenever    property    is   seized 

under  the  provisions  of  this  title,  the  Attorney  Genei-al  may — 

(1)  place  the  property  under  seal; 

(2)  remove  the  property  to  a  place  designated  by  him ;  or 

(3)  require  that  the  General  Services  Administration  take  cus- 
tody of  tlie  pioj^erty  and  remove  it  to  an  appropriate  location  for 
disixisition  in  accordance  witlli  law. 

(d)  All  provisions  of  law  relating  to  the  seizure,  summary  and 
judicial  forfeiture,  and  condemnation  of  property  for  violation  of  the 
customs  laws;  the  disposition  of  such  projierty  or  the  proceeds  from 
the  sale  thereof;  the  remission  or  mitigation  of  such  forfeitures;  and 
the  compromise  of  claims  and  the  award  of  compensation  to  informers 
in  respect  of  such  forfeitures  shall  apply  to  seizures  and  forfeitures 
incurred,  or  alleged  to  have  been  incurred,  under  the  provisions  of 
this  title,  insofar  as  applicable  and  not  inconsistent  with  the  provi- 
sions hereof;  except  that  such  duties  as  are  imposed  upon  the  customs 
officer  or  any  other  person  with  respect  to  the  seizure  and  forfeiture 
of  property  under  the  customs  laws  shall  be  performed  with  respect 
to  seizures  and  forfeitures  of  property  under  this  title  by  such 
officers,  agents,  or  other  persons  as  may  be  authorized  or  designated 
for  that  purpose  by  the  Attorney  General,  except  to  the  extent  that 
such  duties  .arise  from  seizures  and  forfeitures  effected  by  any  customs 
officer. 

(e)  Whenever  property  is  forfeited  under  this  title  the  Attorney 
General  may — 

(1)  retain  the  property  for  official  use; 

(2)  sell  any  forfeited  property  which  is  not  required  to  be 
destroyed  by  law  and  which  is  not  harmful  to  the  public,  but 
the  proceeds  from  any  such  sale  shall  be  used  to  pay  all  proper 
expenses  of  the  proceedings  for  forfeiture  and  sale  including 
expenses  of  seizure,  maintenance  of  custody,  advertising  and 
court  costs; 

(3)  require  that  the  General  Services  Administration  take  cus- 
tody of  the  property  and  remove  it  for  disposition  in  accordance 
with  law;  or 
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(4)   forward  it  to  the  Bureau  of  Narcotics  and  Dangerous  Drugs 
for  disposition  (including  delivery  for  medical  or  scientific  use 
to  any  Federal  or  State  agency  under  regulations  of  the  Attorney 
General ) . 
(f)  All  controlled  substances  in  schedule  I  that  are  possessed,  trans- 
ferred, sold,  or  offered  for  sale  in  violation  of  the  provisions  of  this 
title  shall  be  deemed  contraband  and  seized  and  summarily  forfeite^l 
to  the  United  States.  Similarly,  all  substances  in  schedule  I,  wliich 
are  seized  or  come  into  the  possession  of  the  United  States,  the  ownei-s 
of  which  are  unknown,  shall  be  deemed  contraband  and  sunmiarily 
forfeited  to  the  United  States. 

(g)(1)  All  species  of  plants  from  which  controlled  substances  in 
schedules  I  and  II  may  be  derived  which  have  been  planted  or  culti- 
vated in  violation  of  this  title,  or  of  which  the  owners  or  culti\atoi-s 
are  unknown,  or  which  are  wild  growths,  may  be  seized  and  sunmiarily 
forfeited  to  the  United  States. 

(2)  The  failure,  upon  demand  by  the  Attorney  General  or  his  duly 
authorized  agent,  of  the  person  in  occupancy  or  in  control  of  land  or 
premises  upon  which  such  species  of  plants  are  growing  or  being  stored, 
to  produce  an  appropriate  registration,  or  proof  that  he  is  the  holder 
thereof,  shall  constitute  authority  for  the  seizure  and  forfeiture. 

(3)  The  Attorney  (ieneral,  or  his  duly  authorized  agent,  shall  have 
authority  to  enter  upon  any  lands,  or  into  any  dwelling  pursuant  to 
a  search  warrant,  to  cut,  harvest,  carry  off,  or  destroy  such  plants. 


Controlled 

substances, 

forfeiture. 


INJUNCTIONS 

Sec.  512.  (a)  The  district  courts  of  the  United  States  and  ail  courts 
exercising  general  jurisdiction  in  the  territories  and  possessions  of 
the  United  States  shall  have  jurisdiction  in  proceedings  in  accordance 
with  the  Federal  Rules  of  Civil  Procedure  to  enjoin  violations  of  this 
title. 

(b)  In  case  of  an  alleged  violation  of  an  injunction  or  restraining 
order  issued  under  this  section,  trial  shall,  upon  demand  of  tlm 
accused,  lx>  by  a  jury  in  accordance  with  the  Federal  Eiiles  of  Civil 
Procedure. 

ENFORCEMENT   PROCEEDINGS 

Sec.  513.  Before  any  violation  of  this  title  is  reported  by  the  Director 
of  the  Bureau  of  Narcotics  and  Dangerous  Drugs  to  any  I'nited  States 
attorney  for  institution  of  a  criminal  proceedingj  the  Director  may 
require  that  the  person  against  whom  such  proceeding  is  contemplated 
be  given  appropriate  notice  and  an  opportunity  to  present  his  views, 
either  orally  or  in  writing,  with  regard  to  such  contemplated 
proceeding. 

IMMUNITY    AND    PRIVILEGE 

Sec.  514.  (a)  Whenever  a  witness  refuses,  on  the  basis  of  liis  priv- 
ilege against  self-incrimination,  to  testify  or  provide  other  informa- 
tion in  a  proceeding  before  a  court  or  grand  jury  of  the  United  States, 
involving  a  violation  of  this  title,  and  the  person  presiding  over  the 
proceeding  communicates  to  the  witness  an  order  issued  under  this 
section,  the  witness  may  not  refuse  to  comply  with  the  order  on  the 
basis  of  his  privilege  against  self-incrimination.  But  no  testimony  or 
other  information  compelled  under  the  order  issued  under  subsection 
(b)  of  this  section  or  any  information  obtained  by  the  exploitation  of 
such  testimony  or  other  information,  may  be  used  against  the  witness 
in  any  criminal  case,  including  any  criminal  case  brought  in  a  court 
of  a  State,  except  a  prosecution  for  perjury,  giving  a  false  statement, 
or  otherwise  failing  to  comply  with  the  order. 


Jurisdiction 
of  courts. 
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Order. 


(b)  In  the  case  of  any  individual  who  has  been  or  may  be  called  to 
testify  or  provide  other  information  at  any  proceeding  before  a  court 
or  grand  jury  of  the  United  States,  the  United  States  ciistrict  court  for 
the  judicial  district  in  which  the  proceeding  is  or  may  be  held  shall 
issue,  upon  the  request  of  the  United  States  attorney  for  such  district, 
an  order  requiring  such  individual  to  give  any  testimony  or  provide 
any  other  information  which  he  refuses  to  give  or  provide  on  the  basis 
of  his  privilege  against  self-incrimination. 

(c)  A  United  States  attorney  may,  with  the  approval  of  the  Attor- 
ney General  or  the  Deputy  Attorney  General,  or  any  Assistant  Attor- 
ney (reneral  designated  by  the  Attorney  General,  request  an  order 
under  subsection  (b)  when  in  his  judgment — 

(1)  the  testimony  or  other  information  from  such  individual 
may  be  necessary  to  the  public  interest;  and 

(2)  such  individual  has  refused  or  is  likely  to  refuse  to  testify 
or  provide  other  information  on  the  basis  of  his  privilege  against 
self-incrimination. 


BURDEN   OF  PROOF;   LIABILFriES 

Sec.  515.  (a)  (1)  It  shall  not  be  necessary  for  the  United  States  to 
negative  any  exemption  or  exception  set  forth  in  this  title  in  any 
complaint,  information,  indictment,  or  other  pleading  or  in  anv  trial, 
hearing,  or  other  proceeding  under  this  title,  and  the  burden  of  going 
forward  with  the  evidence  with  respect  to  any  such  exemption  or 
exception  shall  be  upon  the  person  claiming  its  benefit. 
Ante,  p.  1264.  (2)  In  the  case  of  a  person  charged  under  section  404(a)  with  the 

possession  of  a  controlled  substance,  any  label  identifying  such  sub- 
stance for  purposes  of  section  503(b)  (2)  of  the  Federal  Food,  Drug, 
65  Stat.  648.       and  Cosmetic  Act  shall  be  admissible  in  evidence  and  shall  be  prima 
21  use  353.  facie  evidence  that  such  substance  was  obtained  pursuant  to  a  valid 

prescription  from  a  practitioner  while  acting  in  the  course  of  his 
professional  practice. 

(b)  In  the  absence  of  proof  that  a  person  is  the  duly  authorized 
holder  of  an  appropriate  registration  or  order  form  issued  under  this 
title,  he  shall  be  presumed  not  to  be  the  holder  of  such  registration  or 
form,  and  the  burden  of  going  forward  with  the  evidence  with  respect 
to  such  registration  or  form  shall  be  ujwn  him. 

(c)  The  burden  of  going  forward  with  the  evidence  to  establish 
that  a  vehicle,  vessel,  or  aircraft  used  in  connection  with  controlled 
substances  in  schedule  I  was  used  in  accordance  with  the  provisions 
of  this  title  shall  be  on  the  persons  engaged  in  such  use. 

(d)  Except  as  provided  in  sections  2234  and  2235  of  title  18, 
United  States  Code,  no  civil  or  criminal  liability  shall  be  imposed  by 
virtue  of  this  title  upon  any  duly  authorized  Federal  officer  lawfully 
engaged  in  the  enforcement  of  this  title,  or  upon  any  duly  authorized 
officer  of  any  State,  territory,  political  subdivision  thereof,  the  District 
of  Columbia,  or  any  possession  of  the  United  States,  who  shall  be  law- 
fully engaged  in  the  enforcement  of  any  law  or  municipal  ordinance 
relating  to  controlled  substances. 

PAYMENTS    AND   ADVANCES 

Informers,  Sec.  516.  (a)  The  Attorney  General  is  authorized  to  pay  any  per- 

payment,  son,  from  funds  appropriated  for  the  Bureau  of  Narcotics  and  Dan- 

gerous Drugs,  for  information  concerning  a  violation  of  this  title, 
such  sum  or  sums  of  money  as  he  may  deem  appropriate,  without  refer- 
ence to  any  moieties  or  rewards  to  which  such  person  may  otherwise 
be  entitled  by  law. 


Criminal 
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(b)  Moneys  expended  from  <i|)propiiations  of  tlie  Ruroiui  of  N:ir- 
cotics  and  Dangerous  Drugs  for  puri'hasc  of  controlled  substances  and 
subsequently  recoxei'ed  shall  be  reimbursed  to  the  current  appropria- 
tion for  the  liureau. 

(c)  The  Attorney  Cieneral  is  authorized  to  direct  the  advance  of  Funds,  advance- 
funds  by  the  Treasnry  Department  in  connection  with  the  enforcement  ment,  authority 
of  this  title.  of  Attorney 

Part  F — Advisory  Commission  General. 

ESTABLISH  MKXT  OF  COMMISSION  ON  MARIHUANA  AND  DRUG  ABUSE 

Sec.  601.  (a)  There  is  established  a  commission  to  be  known  as  the 
Commission  on  Marihuana  and  Drug  Abuse  (hereafter  in  this  section 
refen-ed  to  as  the  "Commission").  The  Commission  shall  be  composed  Mombership. 
of— 

(1)  two  Members  of  the  Senate  appointed  by  the  President  of 
the  Senate ; 

{•2)  two  Members  of  the  House  of  Representatives  appointed  by 
the  Si)eiiker  of  the  House  of  Representatives;  and 

(3)  nine  members  appointed  by  the  President  of  the  United 
States. 
At  no  time  shall  moi-e  than  one  of  the  members  appointed  under  para- 
graph (1),  or  more  than  one  of  the  members  appointed  under  para- 
graph (2),  or  more  than  five  of  the  members  apjwinted  under 
paragraph  (."?)  be  members  of  the  same  political  party. 

(b)(1)  The  President  shall  designate  one  or  the  members  of  the 
Commission  as  Chairman,  and  one  as  Vice  Chairman.  Seven  memliers  Quorum. 
of  the  Commission  shall  constitute  a  quorum,  but  a  lesser  number  may 
conduct  hearings. 

(2)  Members  of  the  Connnission  who  are  Members  of  Congress  or  Travel  ex- 
full-time  officers  or  employees  of  the  United  States  shall  sen-e  without   penses,  etc. 
additional  compensation  but  shall  be  reimbui-sed  for  travel,  subsistence, 

and  other  necessary  e.x penses  incurred  in  the  i>erformance  of  tlie  duties 
vested  in  the  Commission.  Members  of  the  Commission  from  pri-  compensation. 
vate  life  shall  receive  $100  per  diem  while  en<raged  in  the  actual  per- 
formance of  the  duties  vested  in  the  (Commission,  jdus  reinil)ursement 
foi-  travel,  subsistence,  and  other  necessary  expenses  incurred  in  the 
performance  of  sucli  duties. 

(3)  The  Connnission  shall  meet  at  the  call  of  the  Chairman  or  atMeetings. 
the  call  of  a  majority  of  the  members  thereof. 

(c)(1)  The  Commission  shall  liave  the  j>ower  to  apix)int  and  fix  Personnel. 
the  compensation  of  such  personnel  as  it  deems  advisable,  without 
regard  to  the  provisions  of  title  S,  United  States  Code,  governing 
api>ointments  in  the  competitix  e  service,  and  the  provisions  of  chapter 
;■)!  and  subclia|)ter  III  of  chajjter  53  of  sucii  title,  relating  to  classifi- 
cation and  (Jenei'al  Schedule  pay  rates.  ^°  Stat.  443, 

(2)  The  Connnission  may  procure,  in  accordance  with  the  provi-  ^^J' 
sions  of  section  310!)  of  title*  .5,  Ignited  States  Code,  the  temporary  or  ^^3^^ 
intermittent  services  of  experts  or  consultants.  Persons  so  emi^loyed  ^5  p*  p_   5347 
shall  receive  compensation  at  a  rate  to  be  fixed  by  the  Commission,  Experts'and 
but  not  in  excess  of  $75  i)er  diem,  including  traveltime.  While  away  consultants. 
from  his  home  or  regular  place  of  bnsine.ss  in  the  i)erformance  of  80  Stat.  416, 
services  for  the  Commission,  any  such  person  may  be  allowed  travel  Travel  expenses, 
expenses,  including  ])er  diem  in  lieu  of  subsistence,  as  authorized  by  etc. 

section  5703(b)   of  title  5,  United  States  Code,  for  persons  in  the  80  stat.  499; 
Government  service  employed  intermittently.  ^^  stat.  190. 

(3)  Tlie  Connnission  may  secure  directly  from  any  department  or  information, 
agency  of  the  I'nited  States  information  necessary  to  enalile  it  to  availability. 
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carry  out  its  duties  under  this  section.  Upon  request  of  the  Chairman 
of  the  Commission,  such  department  or  agency  shall  furnish  such 
information  to  the  Commission. 

(d)(1)  Tlie  Conuuission  sliall  conduct  a  study  of  marihuana  in- 
cluding, but  not  limited  to,  the  following  areas: 

(A)  the  extent  of  use  of  marihuana  in  the  United  States  to 
iiK'lude  its  various  sources,  the  number  of  users,  number  of 
arrests,  numlx-r  of  convictions,  amount  of  marihuana  seized,  type 
of  u.ser,  nature  of  use; 

(B)  an  evaluation  of  the  efficacy  of  existing  marihuana  laws; 

(C)  a  study  of  the  pharmacology  of  marihuana  and  its  im- 
mediate and  long-teini  effects,  l)oth  physiological  and  psycho- 
logical; 

(D)  the  relationship  of  marihuana  use  to  aggressive  behavior 
and  crime; 

(E)  the  relation.shii)  between  marihuiuna  and  t'he  use  of  other 
drugs;  and 

(F)  the  international  wmtrol  of  marihuana. 

(2)  Within  one  ye;ir  after  the  date  on  which  funds  first  become 
available  to  carry  out  this  section,  the  Commission  shall  submit  to 
the  President  and  the  Congress  a  comprehensive  report  on  its  study 
and  in\estigation  under  this  subsection  which  ^lall  include  its  recom- 
mendations and  such  proposals  for  legislation  and  administrative 
action  as  may  be  necessary  to  carry  out  its  recommendations. 

(e)  The  Commission  shall  conduct  a  comprehensive  study  and  inves- 
tigation of  the  causes  of  drug  abuse  and  their  relative  significance. 
TJie  Commission  shall  submit  to  the  President  and  the  Congress  such 
interim  reports  as  it  deems  advisable  and  shall  within  two  years  after 
ilie  date  on  which  fimds  first  become  available  to  carry  out  this  sec- 
tion submit  to  the  President  and  the  Congress  a  final  reiwrt  which 
shall  contain  a  detailed  statement  of  its  findings  and  conclusions  and 
also  such  recommendations  for  legislation  and  administrative  actions 
as  it  deems  appropriate.  The  Commission  shall  cea^se  to  exist  sixty 
days  after  the  final  reixirt  is  submitted  under  this  sul>section. 

(f)  Total  expenditures  of  the  Commission  shall  not  exceed 
$1,000,000. 

Part  G — C^onforming.  Transitional  and  Effective  Date,  and 
General  Provisions 


REPEALS   and   CONFORMING   AMENDMENTS 

Repeals  Sec.  701.  (a)  Sections  201  (v),  301  (q),  and  511  of  the  Federal  Food, 

79  Stat!  227,       Drug,  and  Cosmetic  Act   (21  U.S.C.  321(v),  331(q),  360(a)   are 

232,  228;  repealed. 

82  Stat.  1361.         (b)  Subsections  (a)  and  (b)  of  section  303  of  the  Federal  Food, 

Penalties.  Drug,  and  Cosmetic  Act   (21  U.S.C.  333)   are  amended  to  read  as 

82  Stat.   1361.      follows: 

"Sec.  303.  (a)  Any  person  who  violates  a  provision  of  section  301 
shall  be  imprisoned  for  not  more  than  one  year  or  fined  not  more 
than  $1,000,  or  both. 

"(b)  Notwithstanding  the  provisions  of  subsection  (a)  of  this  sec- 
tion, if  any  person  commits  such  a  violation  after  a  conviction  of  him 
under  tliis  section  has  become  final,  or  commits  such  a  violation  with 
the  intent  to  defraiid  or  mislead,  such  person  shall  be  imprisoned 
for  not  more  than  three  years  or  fined  not  more  than  $10,000  or  both." 
(c)   Section  304(a)(2)  of  the  Federal  Food,  Drug,  and  Cosmetic 

79  Stat.  233.       Act  (21  U.S.C.  3.34(a)(2))  is  amended  (1)  by  striking  out  clauses 
(A)  and  (D),  (2)  by  striking  out  "of  such  depressant  or  stimulant 
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drug  or"'  in  cliUise  (C),  (3)  by  adding  "and"  after  the  comma  at  the 
end^of  clause  (C),  and  (4)  l)y  rede^signating  clauses  (B),  (C),  and    , 
(P:)  asclauses  (A),  (B),and  (C),  respectively. 

(d)  Section  304(d)  (3)  (iii)  of  the  Federal  Food,  Drug,  and  Cos- 
metic Act  (21  U.S.C.  334-(d)(3)(iii))   is  amended  by  strikmg  out   79  sta-fc.  233. 
"depressant  or  stimulant  drugs  or". 

(e)  Section  510  of  the  Federal  Food,  Drug,  and  Cosmetic  Act  (21 

r.S.C.  3(i0)  is  amended  (1)   in  subnection  (a)  by  striking  out  para-    75  Stat.  794; 

graph  (2),  by  inserting  "and"  at  the  end  of  paragraph  (1),  and  by    79  stat.  231, 

redesignating  paragraph  (3)  as  paragraph  (2);  (2)  by  striking  out 

"or  in  the  wholesaling,  jobbing,  or  distributing  of  any  depressiint  or 

stimulant  drug"  in  the  first  sentence  of  subsection  (b)  ;  (3)  by  striking 

out  the  last  sentence  of  subsection  (b)  ;  (4)  by  striking  out  "or  in  the 

wholesaling,  jobbing,  or  distributing  of  any  depressant  or  stimulant 

drug"  in  the  first  sentence  of  subsection  (c) ;  (f>)  by  striking  out  the 

last  sentence  of  subsection  (c)  ;  (0)  by  striking  out  "(1)"  in  subsection 

(d)  and  by  inserting  a  period  after  "drug  or  drugs"  in  that,  subsection 

and  deleting  the  remainder  of  that  subsection  ;  and  (7)  by  striking  out 

"AND  tKRTAiN  wnoLKSALKRs"  ill  the  sectiou  heading. 

(f)  Section  702  of  tlie  Federal  Food,  Diiig,  and  Cosmetic  Act  (21 

r.S.C.  372)  is  amended  by  striking  out  "to  clepre.s.sant  or  stimulant   79  stat.  234. 
di'ugs or"  in  subsection  (e). 

(g)  Section  201  (a)  (2)  of  the  Federal  Food,  Drug,  and  Cosmetic 

Act'^(21   T'.S.C.  321(a)(2))    is  amended  by  inserting  a  period  after   76  stat.  796; 
"Canal  Zone"  the  first  time  these  words  appear  and  deleting  all  there-    82  Stat.  1362. 
after  in  such  section  201  (a)  (2). 

(h)  The  last  sentence  of  section  snl  (a)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  T\S.C.  381(a))  is  amended  (1)  by  striking  out  52  stat.  1058. 
"This  paragraph"  and  inserting  in  lieu  thereof  "Clause  (2)  of  the 
tliird  .sentence  of  tiiis  ].aragrupli,",  and  (2)  by  striking  out  "section  2 
of  the  Act  of  May  2t'),  li»22,  as  amended  (IT.S.C.  1934,  edition,  title  21, 
sec.  173)''  and  inserting  in  lieu  tiiereof  "the  Controlled  Substani'es 
Imjiort  and  Export  Ait". 

(i)(l)  Section  1114  of  title  IS,  T'nited  States  Code,  is  amended  by  65  Stat.  721, 
striking  out  "the  Bureau  of  Narcotics"  and  in.serting  in  lieu  thereof 
"the  Bureau  of  Narcotics  and  Dangerous  Drugs". 

(2)    Section  IDiVi  of  such  title  is  amended —  75  stat.  498, 

(A)  by  inserting  in  subsection  (1))(1)  "or  controlled  substances  le  use  1952. 
(as  defined  in  section  102((;)  of  the  Controlled  Substances  Act)" 
immediately  following  "nanotics";  and 

(B)  by  striking  out  "or  narcotics"  in  subsection   (c). 

(j)   Subse^'tion  (a)  of  section  302  of  the  Public  Health  Service  Act  Drugs,  study. 
(42  IT.S.C.  242(a) )  is  amended  to  read  as  follows:  58  stat,  692. 

"Skc.  302.   (a)   In  carrying  out  the  pur|X)ses  of  section  301  with 
resiK'ct  to  drugs  the  use  or  misuse  of  which  might  result  in  drug  abuse 
or  deix'udenry,  the  studies  and  investi<;ations  authorized  therein  shall 
include  the  use  and  misuse  of  narcotic  drugs  and  other  drugs.  Such 
studies  and  investigations  shall  further  include  tlie  quantities  of  crude 
opium,  coca  leaves,  and  their  salts,  derivatives,  and  preparations,  and 
other  drugs  subject  to  control  \inder  the  Conti-olled  Substances  Act  ^^^^  p^    -^342. 
and  Controlled  .Substances  Import  and  E.xport  Act,  together  with  re-  post,  p.    1285, 
serves  thereof,  necessary  to  supi)ly  the  nonnal  and  emergency  me- 
dicinal and  scientific  requirements  of  the  United  States.  The  results  Report  to 
of  stiidies  and  investigations  of  the  quantities  of  narcotic  drugs  or  Attorney  General. 
other  drugs  subject  to  control  nnder  such  Acts,  together  with  reserves 
of  such  drugs,  that  are  necessary  to  supply  the  normal  and  emergency 
medicinal  and  scientific  requirements  of  the  Cnited  States,  shall  be 
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reported  not  later  than  the  firet  day  of  April  of  each  year  to  the  Attor- 
ney General,  to  be  used  at  his  discretion  in  determining  manufactur- 
ing quotas  or  importation  requirements  under  such  Acts." 

PENDING  PROCEEDINGS 

Sec.  702.  (a)  Prosecutions  for  any  violation  of  law  occurring  prior 
to  the  effective  date  of  section  701  shall  not  be  affected  by  the  repeals 
or  amendments  made  by  such  section,  or  abated  by  reason  thereof. 

(b)  Civil  seizures  or  forfeitures  and  injunctive  proceedings  com- 
menced prior  to  the  effective  dateiof  section  701  shall  not  be  affected  by 
the  repeals  or  amendments  made  by  such  section,  or  abated  by  reason 
thereof. 

(c)  All  administrative  proceedings  pending  before  the  Bureau  of 
Narcotics  and  Dangerous  Drugs  on  the  date  of  enactment  of  this  Act 
shall  be  contiimed  and  brought  to  final  determination  in  accord  with 
laws  and  regulations  in  effect  prior  to  such  date  of  enactment.  Where  a 
drug  is  finally  determined  under  such  proceedings  to  be  a  depressant 
or  stimulant  drug,  as  defined  in  section  201  (v)  of  the  Federal  Food, 

Ante,  p,  1281.  Drug,  and  Cosmetic  Act,  such  drug  shall  automatically  be  controlled 
under  this  title  by  the  Attorney  General  without  further  proceedings 
and  listed  in  the  appropriate  schedule  after  he  has  obtained  the  recom- 
mendation of  the  Secretary.  Any  drug  with  respect  to  which  such  a 
final  determination  has  been  made  prior  to  the  date  of  enactment  of 

Ante,  p.  1247.  this  Act  which  is  not  listed  in  section  202  within  schedules  I  through  V 
shall  automatically  be  controlled  under  this  title  by  the  Attorney 
General  without  further  proceedings,  and  be  listed  in  the  appropriate 
schedule,  after  he  has  obtained  the  recommendations  of  the  Secretary. 

PROVISIONAI.     REGISTR.\TION 

Sec.  70S.  (a)  (1)  Any  person  who — 

(A)  is  engaged  in  manufacturing,  distributing,  or  dispensing 

any  controlled  substance  on  the  day  before  the  effective  date  of 

section  ;W2,  and 

Ante,  p.   1282.  (K)  is  registered  on  such  day  under  section  510  of  tJie  Federal 

'     *  *  Food,  Drug,  and  Cosmetic  Act  or  under  section  4722  of  the  Inter- 

68A  Stat.  555.  nal  Revenue 'Code  of  1954, 

sliall,  with  respect  to  each  establishment  for  which  such  registration 
is  in  effect  under  any  such  section,  be  deemed  to  have  a  provisional 
registration  under  section  30.^  for  the  manufacture,  distribution,  or 
disfjensing  (as  the  case  may  be)  of  controlled  substances. 

(2)  During  the  period  his  provisional  registration  is  in  effect  under 
this  section,  the  registration  number  as-signed  such  person  under  sudh 
section  510  or  under  such  section  4722  (as  the  case  may  be)  shall  be 
his  registration  number  for  purix)ses  of  section  303  of  this  title. 

(b)  The  provisions  of  section  304,  relating  to  suspension  and  revo- 
cation of  registration,  shall  apply  to  a  provisional  registration  imder 
this  section. 

(c)  Unless  sooner  suspended  or  revoked  under  subsection  (b),  a 
provisional  registration  of  a  person  under  subsection  (a)  (1)  of  this 
section  shall  be  in  effect  imtil — 

(1)  the  date  on  which  such  person  hag  registered  with  the 
Attorney  General  under  section  303  or  has  had  his  registration 
denied  under  such  section,  or 
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(2)  such  date  as  may  be  prescribed  by  the  Attorney  General 
for  registration  of  manufacturers,  distributors,  or  dispensers,  as 
the  case  may  be, 
whichever  occurs  first. 

EFFECTIVE    DATES    AND    OTHER    TRANSITIONAL,    PROVISIONS 

Sec.  704.  (a)  Except  as  otherwise  provided  in  tliis  section,  this  title 
shall  become  effective  on  the  first  day  of  the  seventh  calendar  montli 
that  begins  after  the  day  immediately  preceding  the  date  of  enactment. 

(b)  Parts  A,  B,  E,  and  F  of  this  title,  section  702,  tliis  section,  and 
sections  705  through  709,  shall  become  effective  upon  enactment. 

(c)  Sections  305  (relating  to  labels  and  labeling),  and  306  (relating     Ante,  p.  1256. 
to  manufacturing  quotas)  shall  become  effective  on  the  date  sjjecified  in 

subsection  (a)  of  this  section,  except  that  the  Attorney  General  may     Publication  in 
by  order  published  in  the  Federal  Register  postpone  the  effective  date     Federal  Register. 
of  either  or  both  of  these  sections  for  such  period  as  he  may  determine 
to  be  necessary  for  the  efficient  administration  of  this  title. 

CONTINUATION    OF   REGULATIONS 

Sec.  705.  Any  orders,  rules,  and  regulations  wliich  have  been  pro- 
mulgated under  any  law  affected  by  this  title  and  which  are  in  effect 
on  the  day  precetling  enactment  of  this  title  shall  continue  in  effect 
until  modified,  superseded,  or  repealed. 

SEVERABILITY 

Sec.  706.  If  a  provision  of  this  Act  is  held  invalid,  all  valid  pro- 
\dsions  that  are  severable  shall  remain  in  effect.  If  a  provision  of  this 
Act  is  held  invalid  in  one  or  more  of  its  applications,  the  provision 
shall  remain  in  effect  in  all  its  valid  applications  that  are  severable. 

SAVING  PROVISION 

Sec.  707.  Nothing  in  this  Act,  except  this  part  and,  to  the  extent  of 
any  inconsistency,  sections  307(e)  and  309  of  this  title,  shall  be  con- 
strued as  in  any  way  aft'ecting,  modifying,  repealing,  or  superseding 
the  provisions  of  the  Federal  Food,  Drug,  and  Cosmetic  Act.  52  stat,  1040. 


21  use   301, 


APPLICATION    OF   STATE   LAW 


Sec.  708.  No  provision  of  this  title  shall  be  construed  as  indicating 
an  intent  on  the  part  of  the  Congress  to  occupy  the  field  in  which  that 
provision  operates,  including  criminal  penalties,  to  the  exclusion  of 
any  State  law  on  the  same  subject  matter  which  would  otherwise  be 
within  the  authority  of  the  State,  unless  there  is  a  positive  conflict 
between  that  provision  of  this  title  and  that  State  law  so  that  the 
two  cannot  consistently  stand  together. 


APPROPRIATIONS     AUTHORIZATIONS 


Sec.  709.  There  are  authorized  to  lie  appropriated  for  exi>enses  of 
the  Department  of  Justice  in  carrying  out  its  functions  under  this  title 
(except  section  103)  not  to  exceed  $60,000,000  for  the  fiscal  year  end- 
ing June  30, 1972,  $70,000,000  for  the  fiscal  year  ending  Jime  30,  1973. 
and  $90,000,000  for  the  fiscal  year  ending  June  30,  1974. 
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TITLE  III— IMPORTATION  AND  EXPORTATION;  ^UIEND- 
MENTS  AND  REPEALS  OF  REVENUE  LAWS 


Citation 
of  title. 


SHORT    TITLE 


Sec.  1000.  This  title  may  be  cited  as  the  "Controlled  Substances 
Import  and  Export  Act". 

Part  A^ — Ijiportatiox  and  Exportation 


77A  Stat.   11. 
Ante,    p.    1242. 


Unlavrful 
aots. 


Exceptions , 


Ante,   p.    1253. 


DEFINITIONS 

Sec.  1001.  (a)  For  purposes  of  this  pai-t — 

(1)  The  term  "imixirf  means,  with  respect  to  any  article,  any 
bringing  in  or  introduction  of  such  article  into  any  area  (whether 
or  not  such  bringing  in  or  introduction  constitutes  an  importation 
within  the  meaning  of  the  tariff  laws  of  the  United  States). 

(2)  The  term  ''customs  territory  of  the  United  States"  has  the 
meaning  assigned  to  such  term  by  general  headnote  2  to  the  Tariff 
Schedules  of  the  United  States   (19  U.S.C.  1202). 

(b)  Each  term  defined  in  section  102  of  title  II  shall  have  the  same 
meaning  for  purposes  of  this  title  as  such  term  has  for  purposes  of 
title  IL 

IMPORTATION  OF  CONTROLLED  SUBSTANCES 

Sec.  1002.  (a)  It  shall  be  unlawful  to  import  into  the  customs  terri- 
tory of  the  United  States  from  any  place  outside  thereof  (but  within 
the  United  States) ,  or  to  import  into  the  United  States  from  any  place 
outside  thereof,  any  controlled  substance  in  schedule  I  or  II  of  title 
II,  or  any  narcotic  drug  in  schedule  III,  IV,  or  V  of  title  II,  except 
that— 

( 1 )  such  amounts  of  crude  opium  and  coca  leaves  as  the  Attor- 
ney General  finds  to  be  necessary  to  provide  for  medical,  scien- 
tific, or  other  legitimate  purposes,  and 

(2)  such  amounts  of  any  controlled  substance  in  schedule  I 
or  II  or  any  narcotic  drug  in  schedule  III,  IV,  or  V  that  the  Attor- 
ney General  finds  to  be  necessary  to  provide  for  the  medical, 
scientific,  or  other  legitimate  needs  of  the  United  States — 

(A)  during  an  emergency  in  which  domestic  supplies  of 
such  substance  or  drug  are  found  by  tlie  Attorney  General 
to  be  inadequate,  or 

(B)  in  any  case  in  which  the  Attorney  General  fir.ds  that 
competition  among  domestic  manufacturers  of  the  controlled 
substance  is  inadequate  and  will  not  be  rendered  adequate 
by  the  registration  of  additional  manufacturers  under  sec- 
tion 303, 

may  be  so  imported  under  such  regulations  as  the  Attorney  General 
sliall  prescribe.  No  crude  opium  may  be  so  imported  for  the  purpose 
of  manufacturing  heroin  or  smoking  opium. 

(b)  It  shall  be  unlawful  to  import  into  the  customs  territory  of  the 
United  States  from  any  place  outside  thereof  (but  within  the  United 
States),  or  to  import  into  the  United  States  from  any  place  outside 
thereof,  any  nonnarcotic  controlled  substance  in  schedule  III,  IV,  or 
V,  unless  such  nonnarcotic  controlled  substance — 

(1)  is  imported  for  medical,  scientific,  or  other  legitimate  uses, 
and 
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(2)    is  imported  pursuant  to  such  notification  or  declaration 
requirements    as    the    Attorney    General    may    by    regulation 
DrGscribc. 
(c)   In  addition  to  the  amount  of  coca  leaves  authorized  to  be 
imported  into  the  United  States  under  subsection  (a),  the  Attorney 
(leneral  may  permit  the  importation  of  additional  amounts  of  coca 
leaves.  All  cocaine  and  ecgonine  (and  all  salts,  derivatives,  and  prepa- 
rations from  which  cocaine  or  ecgonine  may  be  synthesized  or  made) 
contained  in  such  additional  amounts  of  coca  leaves  imported  under 
this  subsection  shall  be  destroyed  under  the  supervision  of  an  autlior- 
ized  representative  of  the  Attorney  General. 

EXPORTATION    OF    CONTROLLED    SUBSTANCES 

Sec.  10;)3.  (a)  It  shall  be  unlawful  to  export  from  the  United  States     unlavfful  arts, 
any  narcotic  drug  in  schedule  I,  II,  III,  or  I\'  unless — 

( 1 )  it  is  exported  to  a  country  wliich  is  a  party  to — 

(A)  the  International  Opium  Convention  of  1912  for  the 
Suppression  of  the  Abuses  of  Opium,  Morphine,  Cocaine, 

and  Derivative  Drugs,  or  to  the  International  Opium  Con-     33  stat,  1912. 
vention  signed  at  Geneva  on  February  19,  1925;  or  61  s-tat.  2230. 

(B)  the  Convention  for  Limiting  the  Manufacture  and 
Regulating  the  Distribution  of  Narcotic  Drugs  concluded  at 

Geneva,  July  13,  1931,  as  amended  by  the  protocol  signed     48  Stat.  1543. 

at  Lake   Success  on  December  11,  1946,  and  the  protocol     62  stat,  1796. 

bringing    under    international    control    drugs    outside    the 

scope  of  the  convention  of  July  13,  1931,  for  limiting  the 

manufacture    and    regulating  the   distribution   of   narcotic 

drugs  (as  amended  by  the  protocol  signed  at  Lake  Success 

on  December  11, 1946) ,  signed  at  Paris,  November  19, 1948 ;  or    2  UST  1629. 

(C)  the  Single  Convention  on  Narcotic  Drugs,  1961,  signed 

at  New  York,  March  30,  1961 ;  ...  .        18  UST  1407. 

(2)  such  country  has  instituted  and  maintains,  in  conformity 
with  the  conventions  to  which  it  is  a  party,  a  system  for  the 
control  of  imports  of  narcotic  drugs  which  the  Attorney  General 
deems  adequate ; 

(3)  the  narcotic  drug  is  consigned  to  a  holder  of  such  permits 
or  licenses  as  may  be  required  under  the  laws  of  the  country  of 
import,  and  a  permit  or  license  to  import  such  drug  has  been 
issued  by  the  country  of  import ; 

(4)  substantial  evidence  is  furnished  to  the  Attorney  Gen- 
eral by  the  exporter  that  (A)  tlie  narcotic  drug  is  to  be  applied 
exclusively  to  medical  or  scientific  uses  within  the  country  of 
import,  and  (B)  there  is  an  actual  need  for  the  narcotic  drug  for 
medical  or  scientific  uses  within  such  country ;  and 

(5)  a  permit  to  export  the  narcotic  drug  in  each  instance  has 
been  issued  by  the  Attorney  General. 

(b)  Notwithstanding  subsection   (a),  the  Attorney  General  may 
authorize  any  narcotic  drug  (including  crude  opium  and  coca  leaves) 

in  schedule  1,  II,  III,  or  IV  to  be  exported  from  the  United  States  Ante,  p.  1248. 
to  a  country  which  is  a  party  to  any  of  the  international  instruments 
mentioned  in  subsection  (a)  if  the  particular  drug  is  to  be  applied 
to  a  special  scientific  puri>ose  in  the  country  of  destination  ana  the 
authorities  of  such  country  will  permit  the  importation  of  the  partic- 
ular drug  for  such  purpose. 

(c)  It  Shall  be  unlawful  to  export  from  the  United  States  any  non- 
narcotic controlled  substance  in  schedule  I  or  II  unless — 
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(1)  it  is  exported  to  a  country  whirh  has  instituted  and  main- 
tains a  system  wiiich  the  Attorney  (ieneral  deems  adequate  for 
tiie  control  of  imports  of  sucli  substances; 

(■2)  the  controlled  substance  is  consiji^ied  to  a  holder  of  such 
permits  or  licenses  as  may  be  required  under  the  laws  of  the 
country  of  import; 

(8)  substantial  evidence  is  furnished  to  the  Attorney  General 
that  (A)  the  controlled  substance  is  to  be  applied  exclusively  to 
medical,  scientific,  or  other  legitimate  uses  within  tlie  country  to 
which  exported,  (B)  it  will  not  be  exported  from  such  country, 
and  (C)  there  is  an  actual  need  for  the  controlled  substance  for 
medical,  scientific,  or  other  legitimate  uses  within  the  country ;  and 

(4)  a  permit  to  export  the  controlled  substance  in  each  instance 
has  been  issued  by  the  Attorney  General. 

(d)  Notwithstanding  subsection  (c),  the  Attorney  General  may  au- 
Ante,  p.   1248,     thorize  any  nonnarcotic  controlled  substance  in  schedule  I  or  II  to  be 

exj)()rted  from  the  United  States  if  the  particular  substance  is  to  be 
applied  to  a  special  scientific  purpose  in  the  country  of  destination  and 
tiie  authorities  of  such  country  will  permit  the  importation  of  the  par- 
ticular drug  for  such  purpose. 

(e)  It  shall  be  unlawful  to  export  from  the  United  States  to  any 
other  country  any  nonnarcotic  controlled  substance  in  schedule  III 
or  IV  or  any  controlled  substance  in  schedule  V  unless— 

(1)  there  is  furnished  (before  export)  to  the  Attorney  General 
d(K"umentary  proof  that  importation  is  not  contrary  to  the  laws 
or  regulations  of  the  country  of  destination; 

(2)  a  special  controlled  substance  invoice,  in  triplicate,  accom- 
panies the  shipment  setting  forth  such  information  as  the  Attor- 
ney General  may  prescribe  to  identify  the  parties  to  the  ship- 
ment and  the  means  of  shipping,  and 

(8)  two  additional  copies  of  the  invoice  are  forwarded  to  the 
Attorney  General  before  the  controlled  substance  is  exported 
from  the  I'nited  States. 

TRANSSHIPMENT   ANn   IN-TRANSIT  SHIPMENT   OF  CONTROLLED 

SXTBSTANCES 

Sec.  1004.  Notwitlistanding  sections  100-2,  lOO:?,  and  1007— 

(1)  A  controlled  substance  in  schedule  I  may — ■ 

(A)  be  imported  into  the  United  States  for  transshipment 
to  another  country,  or 

(B)  be  transferred  or  transshipped  fi-oni  one  vessel,  ve- 
hicle, or  aircraft  to  another  vessel,  vehicle,  or  aircraft  within 
the  United  States  for  immediate  exportation, 

if  and  only  if  it  is  so  imported,  transferred,  or  transshipped 
(i)  for  scientific,  medical,  or  other  legitimate  purposes  in  the 
country  of  destination,  and  (ii)  with  the  j^rior  written  approval 
of  the  Attorney  General  (which  shall  be  granted  or  denied  within 
21  days  of  tlie  recjuest) . 

(2)  A  controlled  substance  in  schedule  II,  III,  or  IV  may  be 
so  imported,  transferred,  or  transshipped  if  and  only  if  advance 
notice  is  given  to  the  Attorney  General  in  accordance  with  reg- 
ulations of  the  Attorney  General. 

POSSESSION    ON    KOARD    VESSELS.    ETC.,    ARRIVINO    IN    OK    DEPARTING    FROM 

T'NITED    STATES 

Sec.  1005.  It  shall  be  unlawfid  for  any  person  to  bring  or  possess  on 
board  any  vessel  or  aircraft,  or  on  board  any  vehicle  of  a  carrier, 
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arriving  in  or  departing  from  the  United  States  or  the  customs  ter- 
ritory of  the  United  States,  a  controlled  substance  in  schedule  I  or 
II  or  a  narcotic  drug  in  schedule  III  or  IV,  unless  such  substance  or    Ante,  p.    1248. 
drug  is  a  part  of  the  cargo  entered  in  the  manifest  or  part  of  the 
official  supplies  of  the  vessel,  aircraft,  or  vehicle. 


EXEMPTION    AXnHORITY 


Sec.  1006.  (a)  The  Attorney  General  may  by  regulation  exempt 
from  sections  1002  (a)  and  (b),  1003,  1004,  and  1005  any  individual 
who  has  a  controlled  substance  (except  a  substance  in  schedule  I)  in 
his  possession  for  his  personal  medical  use,  or  for  administration  to 
an  animal  accompanying  him,  if  he  lawfully  obtained  such  substance 
and  he  makes  such  declaration  (or  gives  such  other  notification)  as 
the  Attorney  General  may  by  regulation  recjuire. 

(b)  The  Attorney  General  ma_y  by  regulation  except  any  compound, 
mixture,  or  preparation  containnig  any  depressant  or  stimulant  sub- 
stance listed  in  paragraph  (a)  or  (b)  of  schedule  III  or  in  schedule 
IV  or  V  from  the  applicaton  of  all  or  any  part  of  this  title  if  (1)  the 
compound,  mixture,  or  preparation  contains  one  or  more  active  medi- 
cinal ingredients  not  having  a  depressant  or  stimulant  effect  on  the 
centnil  nervous  system,  and  (2)  such  ingredients  are  included  therein 
in  such  combinations,  quantity,  proportion,  or  concentration  as  to  viti- 
ate the  potential  for  abuse  of  the  substances  which  do  have  a  depressant 
or  stimulant  effect  on  the  central  nervous  system. 

PERSONS    REQUIRED   TO   REGISTER 

Sec.  1007.  (a)  No  pei-son  may — 

(1)  import  into  the  customs  territory  of  the  United  States 
from  any  place  outside  thereof  (but  within  the  United  States), 
or  import  into  the  United  States  from  any  place  outside  thereof, 
any  controlled  substance,  or 

(2)  export  from  the  United  States  any  controlled  substance  in 
schedule  I,  II,  III,  or  IV, 

unless  there  is  in  effect  with  respect  to  such  person  a  registration  issued 
by  tlie  Attorney  General  under  section  10()8,  or  unless  such  person  is 
exempt  from  registration  under  subsection  (b). 

(b)(1)  The  following  persons  shall  not  be  refjuired  to  register  under 
the  provisions  of  this  section  and  may  lawfully  possess  a  controlled 
substance : 

(A)  An  agent  or  an  employee  of  any  importer  or  exporter  reg- 
istered under  section  1008  if  such  agent  or  employee  is  acting  in 
the  usual  course  of  his  business  or  employment. 

(B)  A  common  or  contract  carrier  or  warehouseman,  or  an 
employee  thereof,  whose  possession  of  any  controlled  substance 
is  in  the  usual  course  of  his  business  or  employment. 

(C)  An  ultimate  user  who  possesses  such  substance  for  a  pur- 

jjose  specified  in  section  102(25)  and  in  conformity  with  an  exemp-     Ante,  p.   1245, 

tion  granted  under  section  1006  (a) . 
(•2)  The  Attorney  General  may,  by  regulation,  waive  the  require- 
ment for  registration  of  certain  importers  and  exporters  if  he  finds  it 
consistent  with  the  public  health  and  safety:  and  may  authorize  any 
such  importer  or  exporter  to  possess  controlled  substances  for  purposes 
of  importation  and  exportation. 
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RKGISTRATION    REQUIRKMENTS 

Sec.  1008.  (a)  The  Attorney  (Jeneral  shall  rejijister  an  applicant 
to  import  or  export  a  controlled  substance  in  schedule  I  or  II  if  he 
determines  that  such  regjistration  is  consistent  with  the  public  interest 
and  Mitii  I'nited  States  obligations  under  intevnational  treaties,  con- 
ventions, or  protocols  in  etlect  on  the  effective  date  of  tliis  section.  In 
determining  the  public  interest,  the  factors  enumerated  in  paragraph 
Ante,  p.  1253,     (1)  througli  (6)  of  section  H().'^{a)  shall  be  considered. 

(b)  Registration  granted  under  subsection  (a)  of  this  section  sliall 
not  entitle  a  registrant  to  import  or  export  controlled  substances  in 
schedule  I  or  II  otlier  than  those  specified  in  tlie  registration. 

(c)  The  Attorney  (ieneral  shall  register  an  applicant  to  import  a 
controlled  substance  in  schedule  III,  IV,  or  V  or  to  export  a  controlled 
substance  in  schedide  III  or  IV,  unless  he  determines  that  the  issuance 
of  such  i-egistration  is  inconsistent  with  the  public  interest.  In  deter- 
mining the  public  interest,  the  factors  enumerated  in  paragraphs  (1) 
through  (6)  of  section  808(d)  shall  be  considered. 

(d)  No  registration  shall  be  issued  under  this  part  for  a  period  in 
excess  of  one  year.  I'nless  the  regulations  of  the  Attorney  (ieneral 

Ante,  pp.  125  3-  otherwise  provide,  section  302(f),  304,  305,  and  307  shall  apply  to 
1258.  persons  registered  under  this  section  to  the  same  extent  such  sections 

apply  to  persons  registered  under  section  303. 
Rules  and  (^)   The  Attorney  General  is  authorized  to  promulgate  rules  and 

regulations.        regulations  and  to  charge  reasonable  fees  relating  to  the  registration 

of  importers  and  exporters  of  controlled  substances  luider  this  section. 

(f)  Persons  registered  by  the  Attorney  General  under  this  section  to 
import  or  export  controlled  substances  may  import  or  export  (and,  for 
the  purpose  of  so  importing  or  exporting,  may  possess)  such  sub- 
stances to  the  extent  authorized  by  their  registration  and  in  con- 
formity with  the  otlier  provisions  of  this  title  and  title  II. 

(g)  A  separate  registration  shall  be  required  at  each  principal  place 
of  business  where  the  applicant  imports  or  exports  controlled 
substances. 

(h)  Except  in  emergency  situations  as  described  in  section  100'2(a) 
(2)  (A),  prior  to  issuing  a  registration  under  this  section  to  a  bulk 
manufacturer  of  a  controlled  substance  in  schedule  I  or  IT,  and  prior 
to  issuing  a  regulation  under  section  1002(a)  authorizing  the  importa- 
tion of  such  a  substance,  the  Attorney  General  shall  pve  manufactur- 
ers holding  registrations  for  the  bulk  manufacture  of  the  substance  an 
opportunity  for  a  hearing. 

MANL'F.VCTURE    OR    DISTRIBUTION    FOR    PURPOSES    OF    UNLAWFUL 

IMPORTATION 

Sec.  1009.  It  shall  be  unlawful  for  any  person  to  manufacture  or 
distribute  a  controlled  substance  in  schedule  I  or  II — 

(1)  intending  that  such  substance  be  unlawfully  imported  into 
the  United  States;  or 

(2)  knowing  that  such  substance  will  be  unlawfully  imported 
into  the  United  States. 

This  section  is  intended  to  reach  acts  of  manufacture  or  distribution 
committed  outside  the  territorial  jurisdiction  of  the  ITnited  States. 
Any  person  who  violates  this  section  shall  be  tried  in  the  United  States 
district  court  at  the  point  of  entry  where  such  person  enters  the  United 
States,  or  in  the  United  States  District  Court  for  the  District  of 
Columbia. 
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PROHIBITED    ACTS    A PENALTIES 

Sec.  1010.    (a)   Any  person  who — 

(1)  contrary  to  section  1002,  1003,  or  1007,  knowingly  or  in- 
tionally  imports  or  exports  a  controlled  substance, 

(2)  contrary  to  section  1005,  knowingly  or  intentionally  brings 
or  possesses  on  board  a  vessel,  aircraft,  or  vehicle  a  controlled 
substance,  or 

(li)  contrary  to  section  1009,  manufactures  or  distributes  a 
controlled  substance, 
shall  be  punished  as  provided  in  subsection  (b). 

(b)  (1)   In  the  case  of  a  violation  under  subsection  (a)  with  respect 

to  a  narcotic  drug  in  schedule  I  or  II,  the  person  committing  such  Ante,  p.  1248. 
\  iolation  shall  be  imprisoned  not  more  than  fifteen  years,  or  fined 
not  more  than  $25,000,  or  both.  If  a  sentence  under  this  paragraph 
provides  for  imprisonment,  the  sentence  shall  include  a  special  parole 
term  of  not  less  than  three  years  in  addition  to  such  term  of  imprison- 
ment. ^ 

(2)  In  the  case  of  a  violation  under  subsection  (a)  with  respect  to 
a  cont'olled  substance  other  than  a  narcotic  drug  in  schedule  I  or  II, 
the  i>erson  committing  such  violation  sliall  be  imprisoned  not  more 
than  five  years,  or  be  fined  not  more  than  $15,000,  or  both.  If  a  sentence 
under  this  paragraph  provides  for  imprisonment,  the  sentence  shall,  in 
ill  addition  to  such  term  of  imprisonment,  include  (A)  a  special  pa- 
role term  of  not  less  than  two  years  if  such  controlled  substance 
is  in  schedule  I,  II,  III,  or  (B)  a  special  parole  term  of  not  less  than 
one  year  if  such  controlled  substance  is  in  schedule  IV. 

(c)  A  special  parole  term  imposed  under  this  section  or  section 
1012  may  be  revoked  if  its  terms  and  conditions  are  violated.  In  such 
circumstances  the  original  term  of  imprisonment  shall  be  increased 
by  the  period  of  the  special  parole  term  and  the  resulting  new  term  of 
imprisonment  shall  not  be  diminished  by  the  time  which  was  spent 
on  special  parole.  A  person  whose  special  parole  term  has  been  re- 
voked may  be  required  to  serve  all  or  part  of  the  remainder  of  the 
new  term  of  imprisonment.  The  special  term  provided  for  in  this 
section  and  in  section  1012  is  in  addition  to,  and  not  in  lieu  of,  any 
other  parole  provided  for  by  law. 

PROHIBITED    ACTS    B PENALTIES 

Sec.  1011.  Any  person  who  violates  section  1004  shall  be  subject 
to  the  following  penalties : 

(1)  Except  as  provided  in  paragraph   (2),  any  such  person 
shall,  with  respect  to  anv  such  violation,  be  subject  to  a  civil  pen- 
alty of  not  more  than  $25,000.  Sections  402  (c)(1)  and  (c)(3)     Ante,  p.  1262. 
shall  apply  to  any  civil  penalty  assessed  under  tliis  paragraph. 

(2)  If  such  a  violation  is  prosecuted  by  an  information  or 
indictment  which  alleges  that  the  violation  was  committed  know- 
ingly or  intentionally  and  the  trier  of  fact  specifically  finds  that 
the  violation  was  so  committed,  such  person  shall  be  sentenced  to 
imprisonment  for  not  more  than  one  year  or  a  fine  of  not  more 
than  $25,000  or  both. 

SECOND    OR    SUBSEQUENT    OFFENSES 

Sec.  1012.  (a)  Any  person  convicted  of  any  offense  under  this  part 
is,  if  the  offense  is  a  second  or  subsequent  offense,  punishable  by  a 
term  of  imprisonment  twice  that  otherwise  authorized,  by  twice  the 
fine  otherwise  authorized,  or  by  both.  If  the  conviction  is  for  an  offense 
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punisliable  under  section  1010(b),  and  if  it  is  the  offender's  second 
or  subsequent  offense,  the  court  shall  impose,  in  addition  to  any  term 
of  imprisonment  and  fine,  twice  the  special  parole  term  otherwise 
authorized. 

(b)  For  purposes  of  this  section,  a  person  shall  be  considered  con- 
victed of  a  second  or  subsequent  offense  if,  prior  to  the  commission  of 
such  offense,  one  or  more  prior  convictions  of  him  for  a  felony  under 

Ante,  p.  1242.  any  provision  of  this  title  or  title  II  or  other  law  of  the  United  States 
relating  to  narcotic  drugs,  marihuana,  or  depressant  or  stimulant 
drugs,  have  become  final. 

Ante,  p.   1269.  (c)   Section  411  shall  apply  with  respect  to  any  proceeding  to  sen- 

fence  a  person  under  this  section. 

ATTEMPT   AND    COXSPIUACY 

Sec.  1013.  Any  pei-son  who  attempts  or  conspires  to  commit  any 
offense  defined  in  this  title  is  punishable  by  imprisonment  or  fine  or 
both  which  may  not  exceed  the  maximum  punishment  prescribed  for 
the  offense,  the  commission  of  which  was  the  object  of  the  attempt  or 
conspiracy. 

ADDITIONAL   PENALTIES 

Sec.  1014.  Any  penalty  imposed  for  violation  of  this  title  shall  be 
in  addition  to,  and  not  in  lieu  of,  any  civil  or  administrative  penalty 
or  sanction  authorized  by  law. 

APPLICABILITY   OF    PART    E    OF   TITLE   II 

Ante,  p.    1270.         Sec.  1015.  Part  E  of  title  II  shall  apply  with  respect  to  functions 
of  the  Attorney  General  (and  of  officei-s  and  employees  of  the  Bureau 
of  Narcotics  and  Dangerous  Drugs)  under  this  title,  to  administrative 
and  judicial  proceedings  under  this  title,  and  to  violations  of  this  title, 
to  the  same  extent  that  such  part  applies  to  functions  of  the  Attorney 
General  (and  such  officers  and  employees)  under  title  II,  to  such  pro- 
ceedings under  title  II,  and  to  violations  of  title  II.  For  purposes  of 
Ante,  p.    1274.      the  application  of  this  section  to  section  510,  any  reference  in  such 
Ante,  p.    1285.      section  510  to  "this  title"  shall  be  deemed  to  be  a  reference  to  title  III, 
Ante,  p.    1253.      any  reference  to  section  303  shall  be  deemed  to  be  a  reference  to  section 
1008,  and  any  reference  to  section  302(d)  shall  be  deemed  to  be  a  refer- 
ence to  section  1007(b) (2). 

AUTHORITY   OF   SECRETARY   OF   TREASURY 

Sec.  1016.  Nothing  in  this  Act  shall  derogate  from  the  authority 
of  the  Secretary  of  the  Treasury  under  the  customs  and  related  laws. 

Part  B — Amendments  and  Repeals,  Transitional  and  Effectiae 

Date  Provisions 

REPEALS 

Sec.  1101.  (a)  The  following  provisions  of  law  are  repealed: 
24  Stat.  409.  (1)  The  Act  of  February  23, 1887  (21  U.S.C.  191-193). 

(2)  The  Narcotic  Drugs  Import  and  Export  Act  (21  U.S.C.  171, 
38  Stat.  275.         173,  174^184,  185). 
53  Stat.  1262.  (3)  The  Act  of  March  28,  1928  (31  U.S.C.  529a). 

(4)   Sections  2(b),  6,  7,  and  8  of  the  Act  of  June  14,  1930  (21 
46  Stat.  585;        U.S.C.  162(b),  173a,  197, 198). 

70  Stat.   575. 
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(5)  The  Act  of  July  3,  1930  (21  U.S.C.  199). 

(6)  Section  6  of  the  Act  of  March  28,  1928  (31  U.S.C.  529g). 

(7)  The  Opium  Poppy  Control  Act  of  1942  (21  U.S.C.  188-188n). 

(8)  Section  15  of  the  Act  of  August  1,  1956  (48  U.S.C.  1421m). 

(9)  The  Act  of  July  11,  1941  (21  U.S.C.  184a). 

(10)  The  Narcotics  Manufacturing  Act  of  19W)  (21  U.S.C.  501- 
517). 

(b)  (1)  (A)  Chapter  (58  of  title  18  of  the  United  States  Code  (relat- 
ing to  narcotics)  is  repealed. 

(B)  The  item  relatnig  to  such  chapter  68  in  the  analysis  of  part  I 
of  such  title  18  is  repealed. 

(2)  (A)  Section  3616  of  title  18  of  the  United  States  Code  (relating 
to  use  of  confiscated  motor  vehicles)  is  repealed. 

(B)  The  item  relating  to  such  section  3616  in  the  analysis  of  chap- 
ter 229  of  such  title  18  is  repealed. 

(3)  (A)  Subchapter  A  of  chapter  39  of  the  Internal  Revenue  Code 
of  1954  (relating  to  narcotic  drugs  and  marihuana)   is  repealed. 

(B)  The  table  of  subchapters  of  such  chapter  39  is  amended  by 
striking  out 
"Subchapter  A.  Narcotic  drugs  and  marihuana." 

(4)  (A)  Sections  7237  (relating  to  violation  of  laws  relating  to 
narcotic  driigs^  and  to  marihuana)  and  7238  (relating  to  violation  of 
laws  relating  ro  opium  for  smoking)  of  the  Internal  Revenue  Code  of 
1954  are  repealed. 

(B)  The  table  of  sections  of  part  II  of  subchapter  A  of  chapter  75 
of  the  Internal  Revenue  Code  of  1954  is  amended  by  striking  out  the 
items  relating '  .  such  sections  7237  and  7238. 

(5)  (A)  Sec  .on  7491  of  the  Internal  Revenue  Code  of  1954  (relating 
to  burden  of  proof  of  exemptions  in  case  of  marihuana  offenses)  is 
repealed. 

(B)  The  table  of  sections  for  subchapter  E  of  chapter  76  of  the 
Internal  Revenue  Code  of  1954  is  amended  by  striking  out  the  item 
relating  to  such  section  7491. 


46  Stat,  850, 

53  Stat,  1263. 

56  Stat,  1045. 

70  Stat.  910. 

55  Stat,  584, 

74  Stat.  55, 

70  Stat.  572. 

18  use   1401-1405. 


62  Stat.   840. 

68 A  Stat.   549. 
26  use  4701-4776. 


70  Stat.   568; 
80  Stat.    1449. 
26  use   7237, 
7238. 

26  use   7491. 


CONFORMING    AMENDMENTS 

Sec.  1102.  (a)  Section  4901(a)  of  the  Internal  Revenue  Code  of 
1954  is  amended  by  striking  out  the  comma  immediately  before  "4461*' 
and  inserting  in  lieu  thereof  "or",  and  by  striking  out  ",  4721  (narcotic 
drugs) ,  or  4751  (marihuana) ". 

(b)  Section  4905(b)  (1)  of  the  Internal  Revenue  Code  of  1954  (re- 
lating to  legist  rat  ion)  is  amended  by  striking  out  ",  narcotics,  mari- 
huana," and  ",  4722, 4753,". 

(c)  Se<-tion  B808  of  the  Internal  Revenue  Code  of  1954  (relating 
to  special  provisions  relating  to  stamps)  is  amended  by  striking  out 
paragraph  (8). 

(d)  Section  7012  of  the  Internal  Revenue  Code  of  1954  (relating 
to  cross  references)  is  amended  by  striking  out  subsections  (a)  and 
(b). 

(e)  Section  7103(d)  (3)  of  the  Internal  Revenue  Code  of  1954  (re- 
lating to  bonds  required  with  respect  to  certain  products)  is  amended 
by  striking  out  subparagraph  (D). 

(f)  Section  7326  of  the  Internal  Revenue  Code  of  1954  (relating 
to  disposal  of  forfeited  or  abandoned  property  in  special  cases)  is 
amended  by  striking  out  subsection  (b). 

(g)  (1)  Section  7607  of  the  Internal  Revenue  Code  of  1954  (relat- 
ing to  additional  authority  for  Bureau  of  Narcotics  and  Bureau  of 
(^ustoms)  is  amended — 


79  Stat.    149. 


72  Stat.    1429. 


70  Stat.   570. 
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(A)  by  striking  out  "The  Commissioner,  Deputy  Commis- 
sioner, Assistant  to  tlie  Commissioner,  and  agents  of  tlie  Bureau 
of  Xarcotits  ot  the  Department  of  the  Treasury,  and  officers"  and 
inserting  in  lieu  thereof  "Officers" ; 

(B)  by  striking  out  in  paragrapli  (2)  "narcotic  drugs  (as 
defined  ni  section  4781)  or  mariliuana  (as  defined  in  section 
4761  )■■  and  inserting  in  lieu  thereof  "narcotic  drugs  (as  defined 
in  section  102(1())  of  the  Controlled  Substances  Act)  or  mari- 
huana (as  defined  in  section  102  (15)  of  the  Controlled  Substances 
Act)";  and 

(C)  by  striking  out  "bureau  of  narcotics  and"  in  the  section 
heading. 

(•2)   The  item  relating  to  section  7607  in  the  table  of  contents  of 
70  Stat,  570.         subchapter  A  of  chapter  78  of  the  Internal  Revenue  Code  of  1954  is 

amended  by  striking  out  "Bureau  of  Narcotics  and". 
72  Stat.  1430.  (h)   Section  7609(a)  of  the  Internal  Revenue  Code  of  1954  (relat- 

ing to  cross  references)  is  amended  by  striking  out  paragraphs  (H) 
and  (4). 
68A  Stat.  905.  (')   Section  7641  of  the  Internal  Revenue  Code  of  1954  (relating  to 

26  use  7641,  supervision  of  operations  of  certain  manufacturers)   is  amended  by 

striking  out  "ojjium  suitable  for  smoking  purposes,". 

(j)  Section  7651  of  the  Internal  Revenue  Code  of  1954  (relating 
to  administration  and  collection  of  taxes  in  possessions)  is  amended 
by  striking  out  "and  in  sections  4705(b),  4735,  and  4762  (relating  to 
taxes  on  narcotic  drugs  and  marihuana)". 

(k)   Section  7655(a)  of  the  Internal  Revenue  Code  of  1954  (relat- 
ing to  cross  references)  is  amended  bv  striking  out  paragraphs  (3) 
and  (4). 
80  Stat.  1438,  (1)   Section   2901(a)    of  title   28   of  the   United   States   Code   is 

amended  by  striking  out  "as  defined  by  section  4731  of  tlie  Internal 
Revenue  Code  of  1954,  as  amended,"  and  inserting  in  lieu  thereof 
"as  defined  by  section  102(16)  of  the  Controlled  Substances  Act", 
(m)  Tlie  last  sentence  of  the  second  paragraph  of  section  584  of 
58  Stat.  722;        <he  Act  of  June  17,  1930  (19  U.S.C.  1584),  is  amended  to  read  as  fol- 
60  Stat.  39.  lows:  "As  used  in  this  paragraph,  the  terms  'opiate'  and  'marihuana' 

shall  have  the  same  meaning  given  those  terms  by  sections  102(17) 
and  102(15),  respectively,  of  the  Controlled  Substances  Aet.^^ 
Repeal,  (n)    (1)   The  first  section  of  the  Act  of  August  7,  19,39  (31  U.S.C. 

53  Stat,  1262.       529a),  is  repealed. 

(2)  Section  3  of  such  Act  (31  I^.S.C.  .529d)  is  amended  by  .striking 
out  "or  the  Commissioner  of  Narcotics,  as  the  case  may  be,". 

(3)  Section  4  of  such  Act  (31  IT.S.C.  529e)  is  amended  by  striking 
out  "or  narcotics"  each  place  it  appears. 

(4)  Section  5  of  such  Act  (31  U.S.C.  529f)  is  amended  by  striking 
out  "or  narcotics"  in  the  firet  sentence. 

(o)  Section  .308(c)(2)  of  the  Act  of  August  27,  1935  (40  U.S.C. 
49  Stat,  880.        304m)  is  amended  by  striking  out  "Narcotic  Drug  Import  and  Ex- 
port Act"  and  inserting  in  lieu  thereof  "Controlled  Substances  Act", 
(p)   Paragraph  (a)  of  section  .301  of  the  Narcotic  Addict  Rehabili- 
80  Stat.  1444.      tation  Act  of  1966  (42  U.S.C.  3411)  is  amended  by  striking  out  "a."- 
defined  in  section  4731  of  the  Internal   Revenue  Code  of  19,54,  as 
amended,"  and  inserting  in  lieu  thereof  "as  defined  in  section  102(16) 
of  the  Controlled  Substances  Act". 

(q)   Paragraph  (a)  of  the  first  section  of  the  Act  of  July  15,  1954 
68  Stat.  484.        (46  I'.S.C.  2.39a)  is  amended  to  read  as  follows: 

"(a)  The  term  'narcotic  drug'  shall  have  the  meaning  given  that 
term  by  section  102(16)  of  the  Controlled  Substances  Act  and  shall 
also  include  marihuana  as  defined  by  section  102(15)  of  such  Act." 
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(r)  Panifrraph  (d)  of  section  7  of  tlie  Act  of  August  U,  19;}9  (49 
U.S.C.  787)  is  amended  to  read  as  follows: 

"(d)  The  term  'narcotic  drug'  shall  have  the  meaning  given  that 
term  by  section  102(16)  of  the  Controlled  Substances  Act  and  shall 
also  include  marihuana  as  defined  by  section  102(15)  of  such  Act;" 

(s)  Paragraph  (a)  of  section  4251  of  title  18,  United  States  Code, 
is  ameiuled  by  striking  out  "as  defined  in  section  4731  of  the  Internal 
Kevenue  Code  of  1954,  as  amended,"  and  inserting  in  lieu  thereof  "as 
defined  in  section  102(16)  of  the  Controlled  Substances  Act". 

(t)  The  first  section  of  the  Act  of  August  11,  1955  (21  U.S.C.  198a), 
is  amended  to  read  as  follows :  "That  for  the  puri^se  of  any  mvestiga- 
tion  which,  in  the  opinion  of  the  Secretary  of  the  Treasury,  is  neces- 
sary and  proper  to  the  enforcement  of  section  545  of  title  18  of  the 
United  States  Code  (relating  to  smuggling  goods  into  the  United 
States)  with  respect  to  any  controlled  substance  (as  defined  in  sec- 
tion 102  of  the  Controlled  Substances  Act),  the  Secretary  of  the 
Treasury  may  administer  oaths  and  affirmations,  subpena  witnesses, 
compel  their  attendance,  take  evidence,  and  require  the  production  of 
records  (including  books,  papers,  documents,  and  tangible  things 
which  constitute  or  contain  evidence)  relevant  or  material  to  the  in- 
\estigation.  The  attendance  of  witnesses  and  the  production  of  records 
may  be  required  from  any  place  within  the  customs  territory  of  the 
Un'ited  States,  except  that  a  witness  shall  not  be  required  to  apjiear  at 
anv  hearing  distant  more  than  100  miles  from  the  place  where  he  was 
served  with  subpena.  Witnesses  summoned  by  the  Secretary  shall  be 
paid  the  same  fees  and  mileage  that  are  paid  witnesses  in  the  courts  of 
the  United  States.  Oaths  and  affirmations  may  be  made  at  any  place 
subject  to  the  jurisdiction  of  the  United  States." 


53  Stat.    1292. 
"Narootio  drug," 

80  Stat.   1442. 


Investigations, 
subpoena  power, 
69  Stat.   684. 


62  Stat.   716. 


Witnesses, 
travel  expenses. 


PENDING    PROCEEDINGS 

Sec.  1103.  (a)  Prosecutions  for  any  violation  of  lavr  occurring  prior 
to  the  effective  date  of  section  1101  shall  not  be  affected  by  the  repeals 
or  amendments  made  by  sucli  section  or  section  1102,  or  abated  by 
reason  thereof. 

(b)  Civil  seizures  or  forfeitures  and  injunctive  proceedings  com- 
menced ])rior  to  the  effective  date  of  section  1101  shall  not  be  affected 
by  the  repeals  or  amendments  made  by  such  section  or  section  1102,  or 
abated  by  reason  thereof. 


PROVISIONAL    registration 

Sec.  1104.  (a)  (1)  Any  person — 

(A)  who  is  engaged  in  im]>orting  or  exporting  any  controlled 
substance  on  the  day  before  the  effective  date  of  section  1007, 

(B)  who  notifies  the  Attorney  General  that  he  is  so  engaged, 
and 

(C)  wlio  is  registered  on  such  day  under  section  510  of  the  Fed- 
eral Food,  Drug,  and  Cosmetic  Act  or  under  section  4722  of  the    76  Stat.  794; 
Internal  Revenue  Code  of  1954,  79  Stat.  231. 

shall,  with  respect  to  each  establisliment  for  which  such  registration    21  use  360. 
is  in  effect  under  any  such  section,  be  deemed  to  have  a  provisional    ^^*  Stat.  555. 
registration  under  section  1008  for  the  import  or  export  (as  the  case    ^^  ^^^  4722. 
may  be)  of  controlled  substances. 

(2)  During  the  period  his  provisional  registration  is  in  effect  under 
this  section,  the  registration  number  assigned  such  person  under  such 
section  510  or  under  such  section  4722  (as  the  case  may  be)  shall  be 
his  registration  number  for  purposes  of  part  A  of  this  title.  Ante,  p.   1285. 
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Ante,  p.    1255,  (b)  The  provisions  of  section  304,  relatino;  to  suspension  and  revoca- 

fion  of  registration,  sliall  apply  to  a  provisional  registration  under  this 
section. 

(c)  Unless  sooner  suspended  or  revoked  under  subsection  (b),  a 
provisional  registration  of  a  person  under  subsection  (a)(1)  of  this 
section  shall  be  in  etfect  until — 

(1)  the  date  on  which  sucli  person  lias  registered  with  the  At- 
torney General  under  section  lOOS  or  has  had  his  registration 
denied  under  such  section,  or 

(2)  such  date  as  may  be  prescribed  by  the  Attorney  General  for 
registration  of  importers  or  exporters,  as  the  case  may  be, 

whichever  occurs  first. 

EFFECTIVE  DATES  AND  OTHER  TRANSITIONAL   PROVISIONS 

Sec.  1105.  (a)  Except  as  otherwise  provided  in  this  section,  this  title 
shall  become  eti'ective  on  the  first  day  of  the  seventh  calendar  month 
that  begins  after  the  day  immediately  preceding  the  date  of  enactment, 
(b)   Sections  1000,  1001,  1006,  1015,  1016,  1103,  1104,  and  this  sec- 
tion shall  become  eifective  upon  enactment. 

(c)(1)   If  the  Attorney  General,  pursuant  to  the  authority  of  sec- 

Ante,pp,  1284,        tion  704(c)   of  title  II,  postpones  the  etfective  date  of  section  306 

1257.  (relating  to  manufacturing  quotas)  for  any  period  beyond  the  date 

specified  in  section  704(a)  and  such  postponement  applies  to  narcotic 

'         drugs,  the  repeal  of  the  Narcotics  Manufactui'ing  Act  of  1960  by 

paragraph  (10)  of  section  1101(a)  of  this  title  is  hereby  postponed 

•         for  the  same  period,  except  that  the  postponement  made  by  this  para- 

:  grapji  shall  not  apply  to  the  repeal  of  sections  4,  5,  13,  15,  and  16  of 

'  that  Act. 

(2)    Eti'ective  for  any  period  of  postponement,  by  paragraph  (1)  of 
this  subsection,  of  the  repeal  of  provisions  of  the  Narcotics  Manu- 
facturing Act  of  1960,  that  Act  shall  be  applied  subject  to  the  follow- 
ing modifications: 
"Narootlo  drug,"  (A)   The  term  "narcotic  drug"  shall  mean  a  narcotic  drug  as 

Ante,  p.  1244.  defined  in  section  102(16)  of  title  II,  and  all  references,  in  the 

Narcotics  Manufacturing  Act  of  1960,  to  a  narcotic  drug  as  de- 
fined by  section  4731  of  the  Internal  Kevenue  Code  of  1954  are 
amended  to  refer  to  a  narcotic  drug  as  defined  by  such  section 
102(16). 

(B)  On  and  after  the  date  pivscribed  by  the  Attorney  Gen- 
eral pui-suant  to  clause  (2)  of  section  703(c)  of  title  II,  the 
requirements  of  a  maiuifacturer's  license  with  respect  to  a  basic 
class  of  narcotic  drug  under  the  Narcotics  Manufacturing  Act 
of  1960,  and  of  a  registration  under  section  4722  of  the  Internal 
Revenue  Code  of  1954  as  a  prerequisite  to  issuance  of  such  a 
license,  shall  be  supei-seded  by  a  requirement  of  actual  registra- 
tion (as  distinguished  from  provisional  registration)  as  a  man- 
Ante,  p.    1253.                ufacturer  of  that  class  of  drug  under  section  303(a)  of  title  II. 

(C)  On  and  after  the  effective  date  of  the  repeal  of  such  sec- 
tion 4722  by  section  1101(b)(3)  of  this  title,  but  prior  to  the 
date  specified  in  subparagraph  (B)  of  this  paragraph,  the  re- 
quirement of  registration  under  such  section  4722  as  a  prerequi- 
site of  a  manufacturer's  license  undei-  the  Narcotics 
Manufacturing  Act  of  1060  shall  be  supeiseded  by  a  requirement 
of  either  (i)  actual  registration  as  a  manufacturer  under  section 
303  of  title  II  or  (ii)  provisional  registration  (by  virtue  of  a 
preexisting  registi-ation  under  such  section  4722)  under  section 
703  of  title  II. 
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(d)  Any  orders,  rules,  and  regulations  which  have  been  promul- 
•rated  under  any  law  affected  by  this  title  and  which  are  in  effect  on 
The  day  preceding;  enactment  of  this  title  shall  continue  in  effect  uiitd 
modified,  superseded,  or  repealed. 

TITLE  IV— REPORT  ON  ADVISORY  COUNCILS 


KKPORT    ON    AnVISORY    COUNCIIJ^ 

Sec.  1200.  (a)  Not  later  tlian  Marcii  31  of  each  calendar  year  after 
1970.  the  Secretary  of  the  Department  of  Health,  Education,  and 
Welfare  shall  submit  a  report  on  the  activities  of  advisory  councils 
(established  or  organized  pursuant  to  any  applicable  statute  of  the 
Public  Health  Service  Act,  Public  Law  410,  Seventy-eighth  C(mgress, 
as  amended,  or  the  Mental  Retardation  Facilities  and  Connnunity 
Mental  Health  Centers  Construction  Act  of  1968,  Public  Law  8H-1G-1, 
iis  amended)  to  the  Committee  on  Labor  and  Public  Welfare  of  the 
Senate  and  the  Committee  on  Interstate  and  Foreign  Commene  of 
the  House  of  Representatives.  Such  report  shall  contain,  at  least,  a 
list  of  all  such  advisory  councils,  the  names  and  occupations  of  their 
members,  a  description  of  the  function  of  each  advisory  council,  and 
a  statement  of  the  dates  of  the  meetings  of  each  advisory  council. 

(b)  If  the  Secretai7  determines  that  a  statutory  advisory  council 
is  not  needed  or  that  the  functions  of  two  or  more  statutory  advisory 
councils  should  be  combined,  he  shall  include  in  the  report  a  recom- 
mendation that  such  advisory  council  be  abolished  or  that  such  func- 
tions be  combined. 

(c)  As  used  in  this  section,  the  term  "statutory  advisory  coun- 
cil" means  any  committee,  board,  commission,  council,  or  other  similar 
group  established  or  organized  pursuant  to  any  applicable  statute 
to  advise  and  make  recommendations  with  respect  to  the  administra- 
tion or  improvement  of  an  applicable  program  or  other  related  matter. 

Approved  October  27,   1970.  .       -       : 
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To  the  Congress  of  the  United  States  : 

I  address  this  message  to  the  Congress  on  a  matter  which  strikes  at 
the  very  heart  of  our  national  well-being — drug  abuse. 

The  cost  of  dnig  abuse  to  this  Nation  is  staggering.  More  than  5,000 
Americans  die  each  year  from  the  improper  use  of  drugs.  Law  en- 
forcement officials  estimate  that  as  much  as  one  half  of  all  ''street 
crime" — robberies,  muggings,  burglaries — are  committed  by  drug  ad- 
dicts to  support  their  expensive  and  debilitating  habits.  In  simple 
dollar  terms,  drug  abuse  costvS  us  up  to  $17  billion  a  year. 

But  these  statistics — ominous  as  they  are — reflect  only  a  part  of  the 
tragic  toll  which  drug  abuse  exacts.  For  every  young  person  who  dies 
of  a  drug  overdose,  there  are  thousands  who  do  not  die  but  who  are 
merely  going  through  the  motions  of  living.  They  sit  in  classrooms 
without  learning.  They  grow  increasingly  isolated  from  family  and 
friends.  At  a  time  when  they  should  be  preparing  for  the  future,  they 
are  "copping  out"  on  the  present. 

The  problem,  moreover,  is  not  limited  to  youth  or  to  the  disadvan- 
taged. It  extends  to  citizens  of  all  ages  and  all  walks  of  life — from  the 
housewife  to  the  college  professor.  The  cumulative  effect  is  to  diminish 
the  quality  and  vitality  of  our  community  life;  to  weaken  the  fabric 
of  our  Nation. 

When  this  problem  exploded  into  the  national  consciousness  in  the 
late  1960's,  the  response  of  the  Federal  Government  was  swift  and 
vigorous.  Federal  spending  on  a  comprehensive  program  to  control 
drug  abuse  grew  from  less  than  $100  million  in  1969  to  over  three- 
quarters  of  a  billion  in  1974;  specialized  agencies  like  the  Drug  En- 
forcement Administration  and  the  National  Institute  on  Drug  Abuse 
were  created ;  and  international  diplomatic  efforts  to  mobilize  the  as- 
sistance of  foreign  governments  in  a  world-wide  attack  on  drug  traf- 
ficking were  intensified. 

With  the  help  of  State  and  local  go\'ernments,  community  groups 
and  our  international  allies  in  the  battle  against  narcotics,  we  were 
able  to  make  impressive  progress  in  combatting  the  drug  menace.  So 
much  so  that  by  m-id-1973  many  were  convinced  that  we  had  "turned 
the  corner"  on  the  drug  abuse  problem. 

Unfortunately,  while  we  had  won  an  important  victory,  we  had  not 
won  the  war  on  drugs.  By  1975,  it  was  clear  that  drug  use  was  increas- 
ing, that  the  gains  of  prior  yeai-s  were  being  lost,  that  in  human  terms, 
narcotics  had  become  a  national  tragedy.  Today,  drug  abuse  consti- 
tutes a  clear  and  present  threat  to  the  health  and  future  of  our  Nation. 

The  time  has  come  to  launch  a  new  and  more  aggressive  campaign 
to  reverse  the  trend  of  increasing  drug  abuse  in  America.  And  this 
time  we  must  be  prepared  to  stick  Avith  the  task  for  as  long  as  necessary. 

Because  of  my  deep  concern  about  this  problem  and  my  personal 
commitment  to  do  something  about  it,  last  year  I  directed  the  Domestic 
Council  to  undertake  a  thorough  review  and  assessment  of  the  ade- 
quacy of  the  Federal  drug  program.  That  review,  which  culminated 
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in  the  publication  of  the  "White  Paper  on  Drug  Abuse,"  has  helped 
tremendously  to  refocus  and  revitalize  the  Federal  effort.  We  have 
made  substantial  progress  in  implementing  the  many  sound  recom- 
mendations contained  in  the  White  Paper,  but  more  needs  to  be  done. 

And  more  will  be  done.  The  first  need  for  stronger  action  is  against 
the  criminal  drug  trafficker.  These  merchants  of  death,  who  profit 
from  the  miserj'  and  suffering  of  others,  deserve  the  full  measure  of 
national  revulsion.  They  should  be  the  principal  focus  of  our  law 
enforcement  activities — at  the  Federal,  State  and  local  level.  In  this 
regard,  I  am  pleased  to  note  tliat  arrests  by  Federal  law  enforcement 
officers  of  major  drug  traffickers  are  up  substantially  over  previous 
years.  However,  the  progress  we  have  made  in  improving  our  ability 
to  apprehend  these  traffickers  will  be  lost  unless  major  changes  are 
made  in  the  way  our  criminal  justice  system  deals  with  drug  traffickers 
after  arrest. 

Justice  Department  statistics  show  that  one  out  of  every  four  per- 
sons convicted  of  trafficking  in  heroin  received  no  prison  sentence  at 
all.  One  out  of  very  three  received  a  sentence  of  less  than  three  years. 
And  since  convicted  traffickers  are  eligible  for  parole  upon  the  com- 
pletion of  one-third  of  their  sentence,  even  those  who  received  longer 
sentences  rarely  served  more  than  a  few  years. 

I  believe  this  is  wrong.  It  is  wrong  for  the  criminals  who  profit  by 
selling  drugs,  it  is  wrong  for  the  victims  of  drugs,  and  it  is  wrong  for 
our  system  of  justice.  Laws  which  perinit  traffickers  to  go  free  to  prey 
again  on  society  should  be  changed.  These  criminals  must  know  with 
certainty  that,  if  convicted,  they  will  go  to  jail  for  a  substantial  period 
of  time.  Only  then  will  the  risk  of  apprehension  be  a  deterrent  rather 
than  just  another  cost  of  doing  business. 

Accordingly,  I  will  submit  to  the  Congress  this  week  legislation 
which  will  require  mandatory  minimum  prison  sentences  for  persons 
convicted  of  trafficking  in  heroiji  and  similar  narcotic  drugs.  Sen- 
tences under  this  legislation  would  be  at  least  three  years  for  a  first 
offense  and  at  least  six  years  for  subsequent  offenses  or  for  selling  to 
a  minor. 

I  want  to  emphasize  that  the  purpose  of  this  proposal  is  not  to  im- 
pose vindictive  punishment  but  to  protect  society  from  those  who  prey 
upon  it  and  to  deter  others  who  miglit  be  tempted  to  sell  drugs.  Con- 
sidering the  terrible  human  toll  that  drug  addiction  takes  and  the 
extent  to  which  it  contributes  to  more  and  more  crime,  it  is  a  matter 
of  high  priority  that  Congress  make  our  laws  more  effective  in  curbing 
drug  traffic. 

Another  serious  problem  with  current  Federal  law  is  that  even  the 
most  notorious  drug  traffickers  are  usually  released  on  bail  soon  after 
arrest.  The  bail  is  often  small  and  the  profits  from  drug  trafficking  are 
large,  so  raising  and  then  forfeiting  the  bail  is  just  another  cost  of 
doing  business.  A  1974  Justice  Department  study  shows  that  48  per- 
centr— nearly  one  out  of  two — of  a  sample  of  individuals  arrested  for 
trafficking  in  narcotics  were  implicated  in  post-arrest  drug  trafficking 
while  out  on  bail.  Other  studies  show  that  approximately  one-fourth  of 
all  bail-jumpers  in  drug  cases  are  aliens  who  were  caught  smuggling 
drugs  into  the  country.  These  offenders  simply  flee  to  their  homelands 
upon  posting  hail.  There,  they  serve  as  walking  advertisements  for  in- 
ternational traffickers  attempting  to  recruit  other  couriers. 
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This,  too,  is  wrong.  Therefore,  in  addition  to  asking  Congress  to 
establish  mandatory  minimum  sentences,  I  shall  submit  to  Congress 
legislation  that  would  enable  judges  to  deny  bail  if  a  defendant 
arrested  for  trafficking  heroin  or  dangerous  drugs  is  found  (1)  to  have 
previously  been  convicted  of  a  drug  felony;  (2)  to  be  presentl}^  free 
on  parole;  (3)  to  be  a  non-resident  alien;  (4)  to  have  been  arrested  in 
possession  of  a  false  passport;  or  (5)  to  be  a  fugitive  or  previously 
convicted  of  having  been  a  fugitive. 

Next,  the  Federal  government  must  act  to  take  the  easy  profits  out 
of  drug  selling. 

We  know  that  tremendous  amounts  of  money  are  illegally  taken  out 
of  the  country  each  day,  either  to  purchase  drugs  or  to  transfer  profits 
made  by  selling  drugs  to  safe  and  secret  bank  accounts  abroad.  To 
prevent  this  money  from  bemg  smuggled  out  of  the  country,  I  will 
ask  Congress  to  grant  to  the  U.S.  Customs  Service  the  authority  to 
search  persons  suspected  of  smuggling  money  out  of  the  country  as 
Customs  now  has  the  authority  to  search  for  contraband  entering  the 
country. 

I  shall  ask  Congress  to  pass  legislation  requiring  the  forfeiture  of 
cash  or  other  personal  property  found  in  the  possession  of  a  narcotics 
violator — where  it  is  determined  that  it  was  used  or  was  intended  for 
use  in  connection  with  an  illegal  druo;  transaction. 

I  shall  ask  Congress  to  change  provisions  of  the  law  which  allow  the 
seizure  of  vehicles,  boats  and  aircraft  used  to  smuggle  drugs.  At  pres- 
ent, these  may  be  seized  by  administrative  action  only  if  the  value  of 
the  property  is  less  than  $2,500;  otherwise  action  by  a  Federal  judge 
is  necessary. 

This  $2,500  limitation  is  out  of  date  and  must  be  changed.  There- 
fore, I  shall  ask  Congress  to  raise  to  $10,000  the  ceiling  for  adminis- 
trative forfeitures.  This  will  not  only  make  law  enforcement  against 
traffickers  more  swift  and  more  effective  but  it  will  also  help  to  relieve 
court  congestion. 

I  shall  ask  Congress  to  tighten  the  provisions  of  the  law  relating  to 
small  privately  owned  boats  reporting  to  Customs  after  their  arrival. 
At  present,  the  masters  of  these  vessels  have  24  hours  to  report  their 
arrival  to  Customs — and  tliat  is  ample  time  to  unload  contraband.  I 
shall  ask  Congress  to  pass  legislation  requiring  such  vessels  to  report 
to  Customs  immediately  upon  their  arrival. 

I  call  on  Congress  also  to  ratify  an  existing  treaty  for  the  interna- 
tional control  of  synthetic  drugs. 

Over  the  past  fifty  years  the  major  nations  of  the  world  have 
worked  out  treaty  arrangements  for  the  international  control  of  drugs 
with  a  natural  base,  such  as  opiates  and  cocaine.  But  no  similar  ar- 
rangements exist  for  the  control  of  synthetic  drugs — such  as  barbitu- 
rates, amphetamines  and  tranquilizers;  and  the  abuse  of  these  syn- 
thetic drugs  is  a  gTowing  problem  which  is  now  almost  as  serious  as 
the  abuse  of  heroin  in  the  United  States. 

Five  years  ago  the  United  States  played  a  major  role  in  the  prepa- 
ration of  the  1971  Convention  on  Psychotropic  Substances,  a  treaty  to 
deal  with  international  traffic  in  synthetic  drugs.  But  the  Senate  has 
not  yet  ratified  this  treaty,  and  Congress  has  not  yet  passed  the  en- 
abling legislation. 


LXXXIV 


The  delay  in  U.S.  ratification  of  the  Convention  has  been  an  em- 
barrassment to  us.  Moreover,  it  has  made  it  extremely  difficult  for  us 
to  urge  other  countries  to  tigliten  controls  on  natural-based  narcotic 
substances,  when  we  appear  unwilling  to  extend  international  controls 
to  amphetamines,  barbiturates  and  other  psychotropic  drugs  which 
are  produced  here  in  the  United  States. 

So  far,  I  have  emphasized  the  need  for  additional  legislation  and 
Congressional  action. 

But  there  are  Executive  actions  which  I  can  take  and  I  am  today 
doing  so. 

The  Federal  program  to  control  drug  abuse  is  as  diverse  as  any  in 
government,  involving  some  seven  Cabinet  departments  and  seven- 
teen agencies.  It  is  vitally  important  that  the  efforts  of  these  depart- 
ments and  agencies  be  integrated  into  an  effective  overall  program  but 
that  responsibility  for  specific  program  management  rest  with  the 
appropriate  departments  and  agencies. 

Accordingly,  I  am  today  establishing  two  new  Cabinet  committees — 
one  for  drug  law  enforcement  and  the  other  for  drug  abuse  prevention, 
treatment  and  rehabilitation. 

The  Cabinet  Committee  for  Drug  Law  Enforcement  will  consist  of 
the  Attorney  General  as  chairman  and  the  Secretaries  of  the  Treasury 
and  Transportation.  The  Cabinet  Committee  on  Drug  Abuse  Preven- 
tion, Treatment  and  Rehabilitation  will  consist  of  the  Secretary  of 
Health,  Education,  and  Welfare  as  chairman,  the  Secretary  of  De- 
fense, tiie  Secretary  of  Labor  and  the  Administrator  of  the  Veterans 
Administration.  I  charge  the  Attorney  General  and  the  Secretary  of 
HEW,  as  chairmen  of  these  committees,  veith  responsibility  for  over- 
sight and  coordination  at  all  Federal  activities  within  their  respective 
areas. 

In  carrying  out  his  responsibilities  as  Chairman  of  the  new  Cabinet 
Committee  on  Drug  Abuse  Prevention.  Treatment  and  Rehabilitation, 
the  Secretary  of  IIEYv^  should  give  particular  attention  to  developing 
expanded  vocational  rehabilitation  opportunities  for  drug  addicts. 
Experience  has  shown  that  treatment  alone  is  not  enough.  Unless  some- 
thing is  done  to  alter  the  fundamental  conditions  which  led  the  in- 
dividual to  seek  escape  through  drug  use,  a  relapse  is  likely.  A  job, 
with  the  dignity  and  self-esteem  it  brings,  is  essential  to  help  the  in- 
dividual re-enter  the  mainstream  of  American  life.  Further,  the  Sec- 
retary of  HEW  and  the  Attorney  General  will  work  togetlier  to 
develop  plans  for  improving  the  coordination  between  the  drug  abuse 
treatment  system  and  the  criminal  justice  system. 

I  am  directing  the  Secretary'  of  the  Treasury  to  worl?  with  the  Com- 
missioner of  the  Internal  Revenue,  in  consultation  with  the  Attorney 
General  and  the  Administrator  of  the  Drug  Abuse  Enforcement  Ad- 
ministration, to  develop  a  tax  enforcement  program  aimed  at  high- 
level  drug  traffickers.  We  know  that  many  of  the  biggest  drug  dealers 
do  not  pay  income  taxes  on  the  enormous  profits  they  make  on  tliis 
criminal  activity.  I  am  confident  that  a  responsible  program  can  be 
designed  v/hich  will  promote  effective  enforcement  of  the  tax  laws 
against  these  individuals  who  are  currently  violating  these  laws  with 
impunity. 

No  matter  how  hard  we  fight  the  problem  of  drug  abuse  at  home,  we 
cannot  make  really  significant  progress  without  the  continued  coopera- 
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tion  of  foreign  governments.  This  is  because  most  dangerous  narcotics 
are  produced  in  foreign  countries.  Thus,  our  capability  to  deal  with 
supplies  of  drugs  available  in  the  United  States  depends  largely  on 
the  interest  and  capability  of  foreign  governments  in  controlling  the 
production  and  shipment  of  illicit  drugs. 

Many  countries  still  see  drug  abuse  as  primarily  an  American  prob- 
lem and  are  unaware  of  the  extent  to  which  the  problem  is  truly  global 
in  scope.  Poorer  nations  find  it  difficult  to  justify  the  allocation  of 
scarce  resources  to  deal  with  drug  abuse  in  the  face  of  many  other 
pressing  needs.  Also,  some  opium  producing  countries  lack  eilective 
control  over,  or  access  to,  growing  areas  within  their  boundaries  and, 
thus,  their  efforts  in  drug  control  programs  are  made  more  difficult. 

Still,  we  have  been  reasonably  successful  in  enlisting  the  cooperation 
of  foreign  governments.  We  must  now  intensify  diplomatic  efforts  at 
all  levels  in  order  to  encourage  the  greatest  possible  commitment  from 
other  governments  to  this  international  problem.  IVe  must  continue  to 
provide  teclmical  and  equipment  assistance  through  cooperative  en- 
forcement efforts  with  U.S.  agents  stationed  overseas,  all  aimed  at 
strengthening  drug  control  organizations  within  foreign  countries. 
And  we  must  continue  to  participate  in  building  institutions  and  a  sys- 
tem of  international  treaties  Avliich  can  provide  a  legal  framework  i'or 
an  international  response  to  this  international  problem. 

I  have  spoken  personally  to  President  lOcheverria  of  IMexico  and 
Lopez-Michelsen  of  Colombia  and  with  Prime  Minister  Demirel  of 
Turkey  in  an  effort  to  strengthen  cooperation  among  all  nations  in- 
volved in  the  fight  against  illicit  drug  traffic.  I  intend  to  continue  to 
urge  foreign  leaders  to  increase  their  efforts  in  this  area.  Attorney 
General  Levi  has  recently  discussed  drug  control  problems  with  the 
Attorney  General  of  Mexico  and  Secretary  of  State  Kissinger  has 
discussed  narcotic  control  efforts  with  senior  officials  in  Latin  America 
on  his  recent  trip  there.  I  have  asked  both  of  them,  as  Avell  as  our  Am- 
bassador to  the  United  Nations,  William  Scranton,  to  continue  to  ex- 
pand these  important  discvissions. 

The  I'eactions  of  the  governments  which  we  have  approached  have 
been  positive — there  is  a  genuine  and  healthy  air  of  mutual  concern 
and  cooperation  between  our  countries  and  I  am  confident  that  our 
joint  efforts  will  bring  about  a  real  reduction  in  drug  trafficking  into 
the  United  States. 

One  recent  example  of  the  new  awareness  and  commitment  of  foreign 
governments  to  this  struggle  deserves  special  mention.  President  Eche- 
verria  has  written  to  inform  me  of  his  intention  to  set  up  a  cabinet 
level  commission  to  coordinate  all  law  enforcement  and  drug  treat- 
ment programs  within  Mexico  and  to  suggest  that  his  commission 
might  periodically  exchange  information  and  ideas  with  a  counter- 
part here.  This  proposal,  which  was  the  result  of  discussions  between 
President  Echeverria  and  concerned  memljers  of  the  United  States 
Congress,  stands  as  a  clear  signal  that  the  JNIexican  government  recog- 
nizes the  need  to  build  a  coordinated  response  to  the  problem  of  drug 
abuse.  I  believe  the  pei'iodic  exchange  of  views  on  this  matter  between 
our  two  nations  would  be  lielpful.  Accordingly,  I  am  assigning  re- 
sponsibility for  liaison  with  the  T^Iexican  Commission  to  the  Cabinet 
Committee  on  International  Narcotic  Control  and  I  am  directing  the 
Secretary  of  State,  as  Chairman  of  the  CCINC  to  immediately  form 
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an  exerutive  committee  to  meet  with  its  Mexican  coiinterpai-t  to  dis- 
cuss ways  in  wliicli  our  govemment  can  collaborate  more  effectively. 
We  shall  of  course  consult  with  concerned  members  of  Congress  as 
these  efforts  are  carried  on. 

Drug  abuse  is  a  national  problem.  Our  national  well-being  is  at 
stalce.  The  Federal  Government — the  Congress,  the  Executive  Branch 
and  the  Judicial  Branch — State  and  local  governments,  and  the  private 
sector  must  work  together  in  a  new  and  far  more  aggressive  attnck 
against  drugs. 

I  pledge  tliat  the  Federal  Government  will  maintain  the  high  pri- 
ority which  it  has  given  this  problem.  We  will  strengthen  our  law 
enforcement  efforts  and  improve  ou.r  treatmeiit  and  rehabilitation 
programs.  With  Congress'  help,  we  will  close  loopholes  in  our  laws 
which  permit  traffickers  to  prey  on  our  young;  and  we  shall  expect 
the  courts  to  do  their  part. 

All  of  this  will  ho  of  little  use,  hovrever,  unless  the  American  people 
rally  and  fight  tlic  scourge  of  drug  abuse  within  tlieir  own  commu- 
nities and  their  own  families.  We  cannot  provide  all  the  answers  to 
young  people  in  search  of  themselves,  but  we  can  provide  a  loving  and 
a  caring  home ;  we  can  provide  good  counsel ;  and  we  can  provide  good 
communities  in  wliich  to  live.  We  can  show  thi-ough  our  own  example 
that  life  in  the  United  States  is  still  very  meaningful  and  very  satis- 
fying and  very  worthwhile. 

Americans  have  always  stood  united  and  strong  against  all  enemies. 
Drug  abuse  is  an  enemy  we  can  control  but  there  must  be  a  personal 
and  a  national  dedication  and  connnitmcnt  to  the  goal. 

If  we  try,  we  can  be  successful  in  the  long  run.  I  am  convinced  we 
can — and  that  we  will. 

Gerald  R.  Ford. 
The  White  House,  April  27, 1976. 
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[From  the  Congressional  Record,  May  1  1,  1976] 
Ford  "Narcotic  Sentencing  and  Seizure  Act  of  1976,"  S.  3411 

By  Mr.  Hruska  (for  himself,  Mr.  Eastland,  Mr.  Hugh  Scott,  Mr   Thurmond,  and  Mr   Buckley) 

(by  request) 

S.  3411.  A  bill  to  protect  the  public  from  traffickers  in  heroin  and  other  opiates 
and  for  other  purposes.  Referred  to  the  Committee  on  the  Judiciary. 

Mr.  Hruska.  Mr.  President,  I  am  today  introducing  at  the  request  of  the  administra- 
tion, and  on  behalf  of  Senators  Eastland,  Hugh  Scott,  Thurmond,  and  Buckley,  legisla- 
tion to  improve  our  ability  to  enforce  the  law  against  traffickers  of  illegal  drugs. 
This  legislation  comes  as  the  result  of  the  President's  Message  on  Drug  Abuse  delivered 
to  the  Congress  in  recent  days. 

This  legislation  is  most  complex  and  covers  many  fields  of  Federal  drug  control 
enforcement.  There  is  no  easy  answer  to  this  serious  problem  which,  as  the  President 
has  pointed  out,  costs  the  Nation  up  to  $17  billion  a  year. 

The  legislation  introduced  today  proposes  specific  steps  to  strengthen  the  hand  of 
law  enforcement  in  dealing  with  the  trafficking  of  illegal  drugs  both  within  this  Nation's 
borders  and  beyond.  While  these  specific  proposals  are  consistent  with  the  President's 
intention  to  act  in  this  area,  it  is  recognized  that  many  of  them  will  require  careful 
scrutiny  by  the  Congress.  There  may  be  need  for  changes  in  the  methods,  in  the 
scope,  and  in  the  direction  of  this  legislation,  but  it  is  my  purpose  to  follow  the 
principal  thrust  of  the  President's  message.  I  hope  the  Congress  will  do  the  same. 

TITLE  1— mandatory  MINIMUM  SENTENCES 

Let  me  outline  briefly  the  various  provisions  of  this  legislation.  First,  with  regard 
to  the  President's  request  that  mandatory  minimum  prison  sentences  be  required  for 
drug  traffickers. 

In  his  April  27  message  to  the  Congress,  the  President  stated; 

Justice  Department  statistics  show  that  one  out  of  every  four  persons  convicted 

of  trafficking    in    heroin    received    no    prison    sentence    at    all.    One   out   of  every 

three  received  a  sentence  of  less  than  three  years.  And  since  convicted  traffickers 

are  eligible  for  parole  upon  the  completion  of  one-third  of  their  sentence,  even 

those  who  receive  longer  sentences  rarely  served  more  than  a  few  years. 

Mr.   President,   laws   that   permit   this   to   happen   must   be   changed,   or  our   efforts 

to  detect  and  arrest  lawbreakers  cannot  be  expected  to  succeed.  Deterrence — certainty 

that  a  conviction  will  mean  substantial  jail  time — must  be  achieved. 

The  Honorable  Harold  R.  Tyler,  Deputy  Attorney  General  of  the  United  States, 
recently  addressed  the  annual  Law  Day  luncheon  of  the  Creighton  University  Law 
School  in  my  hometown  of  Omaha.  As  a  Creighton  alumnus  it  was  heartening  for 
me  to  hear  Judge  Tyler  speak  on  the  subject  of  "Reform  in  Sentences  Practices." 
Among  these  remarks  on  the  subject  were  the  following: 

If  I   had  a  dollar  for  every  time  I  was  told,  by  not  only  lay  friends,  but  even 

many   of   my    lawyer   friends,   of  their   shock    to   learn   that   a   notorious   offender 

was  released  after  only  2  years  of  a  5-year  sentence,  I  would  be  a  wealthy  man. 

Mr.   President,   1   sincerely   believe   that   such   sentiments  are   shared   by  a   majority 

of  Americans.   Newspapers   are   constantly   filled   with   stories  of  convicted   criminals, 

who   after   receiving   sentences   for   serious   crimes,   are   released   on   parole   far   short 

of  the  imposed  sentence.  Although  there  are  proposals  under  consideration  to  change 

this  unfortunate  system,  the  sentences  for  narcotics  offenders  should  not  be  delayed. 

Firm   and   certain   punishment   must  be   meted  out  if  our  drug   trafficking  problem   is 

to  be  solved. 

The  President's  proposed  legislation  goes  a  long  way  in  correcting  this  deficiency 
in  our  present  system.  It  would  require  mandatory  minimum  sentences  for  persons 
convicted  of  trafficking  in  heroin  and  similar  narcotic  drugs.  It  calls  for  a  3-year 
mandatory  sentence  for  the  first  offense,  and  at  least  6  years  for  any  subsequent 
offenses  or  selling  illegal  drugs  to  a  minor,  subject  in  each  instance  to  some  well- 
defined  exceptions. 
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TITLE  II— REFORM  OF  BAIL  LAWS  FOR  DRUG  TRAFFICKERS 

Mr.  President,  not  only  are  the  sentencing  procedures  in  need  of  reform,  so  are 
the  bail  laws.  And  this  is  without  question  clearly  Judicial  Committee  jurisdiction. 
A  1974  Department  of  Justice  study  has  shown  that  nearly  one  out  of  every  two 
individuals  arrested  for  trafficking  in  narcotics  was  implicated  in  drug  trafficking  activity 
while  out  on  bail.  It  is  a  fact  of  life  that  drug  dealing  is  a  lucrative  enterprise  and 
funds  for  bail  are  readily  available  to  those  arrested. 

Title  II  of  this  legislation  also  provides  for  the  establishment  by  the  Congress  of 
judicial  authority  to  deny  bail  if  a  defendant  arrest  for  trafficking  heroin  or  dangerous 
drugs  is  found;  First,  to  have  previously  been  convicted  of  a  drug  felony;  second, 
to  be  presently  free  on  parole;  third,  to  be  a  nonresident  alien;  fourth,  to  have  been 
arrested  in  possession  of  a  false  passport;  or  fifth,  to  be  a  fugitive  or  previously 
convicted  felon. 

TITLE  III— FORFEITURE  OF  PROCEEDS  OF  ILLEGAL  DRUG  TRANSACTIONS 

Mr.  President,  title  III  of  the  bill  would  require  the  forfeiture  of  cash  or  other 
personal  property  found  in  the  possession  of  a  narcotics  violator.  Such  cash  or  personal 
property  would  have  to  be  used  or  intended  to  be  used  in  connection  with  an  illegal 
drug  transaction. 

The  purpose  of  this  section  is  to  reach  only  that  which  is  used  or  intended  to 
be  used  as  consideration  for  receipt  of  controlled  substances  in  violation  of  this  act. 
The  descriptive  terms  of  consideration  are  defined  as  follows: 

( 1 )  "Monies"  means  officially  issued  coin  and  currency  of  the  United  States 
or  any  foreign  country;  (2)  "negotiable  instruments"  means  that  which  can  be 
legally  transferred  to  another  party  by  endorsement  or  delivery;  and  (3) 
"Securities"  refers  to  any  stocks,  bonds,  notes  or  other  evidences  of  debt  or 
property;  and  (4)  "Proceeds"  refers  to  any  other  property  furnished  in  exchange 
for  a  controlled  substance  in  violation  of  this  Act. 

TITLE  IV— ILLEGAL  EXPORT  OF  CASH 

In  addition  to  denying  bail,  which  is  often  achieved  because  of  the  easy  profits 
from  drug  dealing,  the  legislation  seeks  authority  for  the  U.S.  Customs  Service  to 
search  persons  suspected  of  smuggling  money  out  of  the  United  States.  Although  this, 
in  effect,  makes  contraband  out  of  currency,  it  would  be  restricted  to  cases  where 
the  money  was  in  the  possession  of  a  drug  violator  and  who  intended  to  use  it  for 
an  illegal  drug  transaction.  The  burden  of  proof  would  be  high,  thus  preventing  abuses 
or  over-reaching  by  Customs  officials  against  U.S.  citizens  traveling  out  of  the  country 
with  large  amounts  of  cash  intended  for  lawful  purposes. 

TITLE  V  — PROMPT  REPORTING  OF  VESSELS 

Mr.  President,  also  included  in  this  legislation  is  a  provision  that  would  tighten 
the  provisions  of  the  law  relating  to  small  privately-owned  vessels  reporting  to  U.S. 
Customs  officials  after  their  ar-  \\  in  this  country.  Masters  of  such  vessels  now  have 
24  hours  in  which  to  report  the,  arrival.  Unfortunately,  this  delay  in  reporting  permits 
drug  traffickers  sufficient  time  to  unload  contraband  in  this  country  and  put  it  into 
the  channels  of  the  criminal  underground. 

The  proposed  amendment,  section  501,  would  authorize  the  Commissioner  of  Customs 
to  require  the  master  of  a  vessel  to  report  immediately  and  would  also  afford  greater 
flexibility  in  designating  the  places  where  arrival  may  be  reported.  Customs  would, 
thus,  be  in  a  position  to  concentrate  enforcement  activities  on  those  vessels  failing 
to  report  immediately,  on  the  assumption  that  they  are  liable  to  be  involved  in  smug- 
gling. Section  502  contains  a  conforming  amendment  to  section  459  of  the  Traffic 
Act  ( 19  use.  1459)  relating  to  the  arrival  of  vessels  from  Canada  and  Mexico. 

CONCLUSION 

To  summarize,  Mr.  President,  this  is  a  comprehensive  package  the  President  is  asking 
the  Congress  to  consider.  It  reflects  a  sincere  and  dedicated  effort  by  Mr.  Ford  to 
wage  a  new  and  aggressive  campaign  against  the  increase  of  illegal  drugs  coming 
into  this  country.  This  legislation  can  go  a  long  way  in  helping  us  win  that  war. 

Mr.  President,  I  do  not  necessarily  subscribe  to  each  and  every  one  of  the  bill's 
provisions.  I  am  not  necessarily  convinced  of  the  merit  or  need  for  all  of  them. 
I  am  not  necessarily  committed  to  it  in  its  present  form  and  text  in  its  intirety. 

I  repeat  the  thought  expressed  earlier  in  these  remarks:  Careful  scrutiny  is  required 
by  the  Congress.  New  and  different  approaches  to  law  enforcement  are  involved  in 
the  areas  contained  in  the  measure.  Hence,  the  need  for  thorough,  searching  inquiry 
to  determine  the  implications  and  results  of  enactment. 
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After  testimony  and  evidence  of  hearings  are  completed,  it  may  well  be  that  some 
provisions  and  sections  be  amended  or  even  deleted;  perhaps  to  be  replaced  by  alterna- 
tives in  additional  text.  Outright  discarding  of  some  parts  and  insertion  of  new  material 
may  be  deemed  necessary  to  make  for  an  acceptable  and  workable  end  product. 
Other  members  of  the  Judiciary  Committee  and  of  the  Senate  may  seel  similarly 
disposed. 

But  of  this  I  am  certain,  Mr.  President:  First,  that  the  situation  of  trafficking  and 
abuse  of  illegal  drugs  is  grave  and  critical;  second,  that  the  principal  thrust  and  declared 
objectives  of  the  measure  are  sound;  and  third,  that  the  bill  is  an  excellent  vehicle 
deserving  of  hearings  which  have  for  their  purpose  the  development  of  constructive 
and  effective  legislation. 

It  is  in  that  spirit  that  !  introduce  the  bill,  urging  early  hearings,  the  securing  of 
witnesses'  views,  and  giving  due  legislative  processing  an  opportunity  to  run  its  course. 

Narcotic  Sentencing  and  Seizure  Act  of  1976 — Section-by-Section  Analysis 

Section  1  of  the  draft  bill  provides  that  the  Act  may  be  cited  as  the  Narcotic 
Sentencing  and  Seizure  Act  of  1976. 

TITLE  I— mandatory  MINIMUM  SENTENCES 

Title  I  of  the  draft  bill  provides  mandatory  minimum  prison  sentences  for  most 
persons  convicted  of  an  offense  involving  manufacturing,  importing,  or  trafficking  in 
opiates.  The  defendant  could  not  be  paroled  until  he  had  served  the  minimum  sentence. 
The  judge  could  not  sentence  the  defendant  to  probation,  suspend  his  sentence,  or 
sentence  him  under  the  Youth  Corrections  Act.  If,  however,  the  judge  found  that, 
at  the  time  of  the  offense,  the  defendant  was  under  18  years  of  age,  that  his  mental 
capacity  was  substantially  impaired,  that  he  was  under  unusual  and  substantial  duress, 
or  that  he  was  a  minor  participant  in  the  offense,  the  judge  could  sentence  the  defendant 
to  a  lower  term  of  imprisonment  with  a  lower  term  of  parole  ineligibility,  to  probation, 
or  to  a  suspended  sentence;  a  mandatory  minimum  term  of  imprisonment  under  these 
provisions  would  be  consecutive  to  any  other  term  of  imprisonment  and  a  mandatory 
minimum  term  of  parole  ineligibility  would  be  consecutive  to  any  other  term  of  parole 
ineligibility. 

The  provisions  would  apply  only  to  offenses  involving  an  opiate,  which  is  defined 
as  "a  mixture  or  substance  containing  a  detectable  amount  of  any  narcotic  drug  that 
is  a  controlled  substance  under  schedule  I  or  11,  other  than  a  narcotic  drug  consisting 
of  (A)  coca  leaves;  (B)  a  compound,  manufacture,  sale,  derivative,  or  preparation 
of  coca  leaves;  or  (C)  a  substance  chemically  identical  thereto."  The  provisions  are 
primarily  aimed  at  heroin  and  morphine  traffickers,  importers,  and  manufacturers. 

Section  101  of  the  draft  bill  contains  the  mandatory  minimum  sentence  provisions 
for  manufacturers  and  traffickers  of  opiates. 

Section  101(a)  would  amend  section  401  of  the  Comprehensive  Drug  Abuse  Preven- 
tion and  Control  Act  of  1970  (21  U.S.C.  841),  pertaining  to  illegal  manufacture, 
distribution,  and  dispensing  of  controlled  substances,  to  provide  a  mandatory  minimum 
term  of  imprisonment  of  three  years  and  a  mandatory  minimum  term  of  parole  ineligi- 
bility of  three  years  for  a  first  offense  relating  to  an  opiate.  If  the  offense  followed 
a  previous  conviction  for  a  federal,  state,  or  foreign  offense  relating  to  an  opiate 
which  was  punishable  by  over  one  year  in  prison,  the  minimum  mandatory  term  of 
imprisonment  and  the  minimum  mandatory  term  of  parole  ineligibility  would  each 
be  six  years. 

Section  101(b)  would  amend  section  405  of  the  Act  (21  U.S.C.  845)  pertaining 
to  distribution  of  controlled  substances  by  a  person  at  least  18  years  of  age  to  a 
person  under  21,  to  provide  a  6-year  mandatory  minimum  term  of  imprisonment  and 
a  6-year  mandatory  minimum  term  of  parole  ineligibility  for  a  first  offense  of  selling 
an  opiate  to  a  person  under  21  years  of  age.  If  the  offense  is  committed  after  a 
previous  conviction  for  a  federal,  state,  or  foreign  felony  involving  an  opiate,  the 
mandatory  minimum  term  of  imprisonment  and  mandatory  term  of  parole  ineligibility 
would  be  nine  years. 

Section  101(c)  would  amend  section  406  of  the  Act  (21  U.S.C.  846),  relating 
to  attempts  and  conspiracies  to  violate  the  drug  laws,  to  provide  that,  if  the  offense 
was  an  offense  under  section  401  involving  an  opiate  the  mandatory  minimum  term 
of  imprisonment  and  mandatory  minimum  term  of  parole  ineligibility  would  be  three 
years  for  a  first  offense.  If  the  offense  followed  a  previous  conviction  for  a  federal, 
state,  or  foreign  felony  involving  an  opiate,  the  mandatory  minimum  term  of  imprison- 
ment and  mandatory  minimum  term  of  parole  ineligibility  would  be  six  years. 

Section  102  contains  the  mandatory  minimum  sentence  provisions  for  persons  who 
illegally  import  or  export,  or  who  manufacture  or  distribute  for  illegal  importation, 
opiates. 
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Section  102(a)  would  amend  section  1010  of  the  Act  (21  U.S.C.  960),  pertaining 
to  illegal  importation  and  exportation  and  to  manufacture  and  distribution  for  illegal 
importation,  of  a  controlled  substance,  to  provide  a  mandatory  minimum  term  of 
imprisonment  of  three  years  and  a  mandatory  minimum  term  of  parole  ineligibility 
of  three  years,  for  a  first  offense  relating  to  an  opiate. 

Section  102(b)  would  amend  section  1012  of  the  Act  (21U.S.C.  962)  to  provide 
that  if  an  offense  involving  an  opiate  is  commited  after  a  previous  conviction  for 
a  federal,  state,  or  foreign  felony  relating  to  an  opiate,  the  mandatory  minimum  term 
of  imprisonment  and  mandatory  minimum  term  of  parole  ineligibility  is  six  years. 

Section  102(c)  would  amend  section  1013  of  the  Act  (21  U.S.C.  963),  pertaining 
to  attempts  and  conspiracies  to  violate  the  laws  concerning  importation  and  exportation 
of  controlled  substances,  to  provide  a  mandatory  minimum  term  of  imprisonment  and 
a  mandatory  minimum  term  of  parole  ineligibility  of  three  years  for  a  first  offense 
of  attempting  or  conspiring  to  violate  section  1010(a)  if  the  offense  involves  an  opiate. 
If  the  offense  is  committed  after  a  previous  conviction  of  a  federal,  state,  or  foreign 
felony  involving  an  opiate,  the  mandatory  minimum  term  of  imprisonment  and  the 
mandatory  minimum  term  of  parole  ineligibility  would  be  six  years. 

Section  103  would  add  a  new  Rule  32.1  to  the  Federal  Rules  of  Criminal  Procedure 
to  provide  for  a  sentencing  hearing  to  those  cases  where  the  provisions  of  the  Com- 
prehensive Drug  Abuse  Prevention  and  Control  Act  of  1970  require  a  minimum  term 
of  imprisonment  and  parole  ineligibility.  The  hearing  would  be  held  without  a  jury. 
Parties  would  have  a  right  to  counsel,  to  compulsory  process,  and  to  cross-examination 
of  witnesses  who  appear  at  the  hearing.  If  the  defendant  is  found  by  a  preponderance 
of  the  information,  including  information  submitted  during  the  sentencing  hearing,  to 
be  subject  to  a  mandatory  minimum  term  of  imprisonment  and  parole  ineligibility, 
the  judge  would  sentence  him  in  accordance  with  the  appropriate  provisions  of  the 
Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970,  as  amended. 

TITLE  II— CONDITIONS  OF  RELEASE 

Release  of  defendants  charged  with  or  convicted  of  criminal  offense  is  presently 
governed  by  the  Bail  Reform  Act  of  1966  (18  U.S.C.  3141-56).  Title  II  would  amend 
the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970  to  provide  stan- 
dards of  release  and  denial  of  release  for  defendants  charged  with  trafficking  in  opiates 
or  with  illegally  importing  or  exporting  opiates,  or  with  attempting  or  conspiring  to 
commit  one  of  these  offenses. 

Proposed  section  412  of  the  Comprehensive  Drug  Abuse  Prevention  and  Control 
Act  of  1970  would  permit  the  judge,  in  setting  pretrial  release  conditions  under  the 
Bail  Reform  Act  for  persons  charged  with  opiate  trafficking,  exporting,  and  importing, 
and  with  attempts  or  conspiracies  to  commit  those  offenses,  to  consider  the  danger 
the  person  poses  to  the  safety  of  any  other  person  or  to  the  community,  or  would 
revert  to  criminal  activity  of  a  nature  similar  to  that  constituting  the  basis  on  the 
pending  charge. 

Proposed  section  413  of  the  Act  permits  the  denial  of  release  of  certain  persons 
charged  with  serious  opiate  offenses.  Subsections  (a)(1)  through  (a)(5)  list  the  catego- 
ries of  opiate  offenders  who  may  be  subject  to  denial  of  release.  These  include  persons 
previously  convicted  of  a  federal,  state  or  foreign  opiate  felony,  persons  on  parole, 
probation,  or  other  conditional  release  at  the  time  of  the  offense,  persons  who  are 
nonresident  aliens  or  in  possession  of  illegal  passports  at  the  time  of  arrest,  and  persons 
convicted  of  having  been  fugitives  or  escaping  from  prison  or  willfully  failing  to  appear 
before  a  court  or  judicial  officer  under  federal  or  state  law. 

Subsection  (b)  requires  that  a  hearing  be  held  before  a  person  may  be  denied 
release  under  the  section,  and  that  a  person  may  be  denied  release  only  if  the  judge 
finds  that  there  is  clear  convincing  evidence  that  the  person  charged  with  a  serious 
opiate  offense  belongs  in  one  of  the  categories  of  persons  subject  to  denial  of  release, 
that  no  condition  or  conditions  of  release — including  the  setting  of  a  high  bail— will 
reasonably  assure  the  safety  of  any  other  person  or  the  community,  and  that  there 
is  a  substantial  probability  that  the  person  committed  the  offense  with  which  he  is 
charged  The  judge  must  also  issue  an  order  denying  release  accompanied  by  written 
findings  of  fact  and  a  statement  of  reasons  for  the  order's  entry. 

Subsection  (c)  outlines  the  procedures  and  rights  in  the  hearing.  The  defendant 
is  entitled  to  representation  of  counsel,  has  the  right  to  testify  and  to  produce  informa- 
tion by  proffer  or  otherwise,  and  to  present  witnesses  in  his  own  behalf. 

Under  subsection  (d),  if  a  person  is  denied  release  prior  to  trial  under  the  provisions 
of  the  section,  his  case  must  be  placed  on  an  expedited  calendar. 
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TITLE  lll-FORFEITURE  OF  PROCEEDS  OF  ILLEGAL  DRUG  TRANSACTIONS 

Section  301(a)  would  amend  Section  511  of  the  Comprehensive  Drug  Abuse  Preven- 
tion and  Control  Act  of  1970  (21  L'.S.C.  881)  to  permit  the  forfeiture  of  all  proceeds, 
monies,  negotiable  instruments  and  securities  used  or  intended  to  be  used  in  violation 
of  this  Act. 

Since  the  purpose  of  this  section  is  to  reach  only  that  which  is  used  or  intended 
to  be  used  as  consideration  for  receipt  of  controlled  substances  in  violation  of  this 
Act,  the  descriptive  terms  of  consideration  are  defined  as  follows:  (1)  "Monies"  means 
officially  issued  coin  and  currency  of  the  United  States  or  any  foreign  country;  (2) 
"Negotiable  instruments"  means  that  which  can  be  legally  transferred  to  another  party 
by  endorsement  or  delivery;  and  (3)  "Securities"  refers  to  any  stocks,  bonds,  notes 
or  other  evidences  of  debt  or  property;  and  (4)  "Proceeds"  refers  to  any  other  property 
furnished  in  exchange  for  a  controlled  substance  in  violation  of  this  Act. 

Section  301(b)  is  simply  a  clarifying  amendment. 

Section  301(c)  provides  that  property  forfeited  pursuant  to  Section  301(a)  would 
be  disposed  of  by  the  Attorney  General  in  accordance  with  existing  law  and  with 
due  regard  for  the  rights  of  any  innocent  persons  involved.  Subsection  (h)(3)  of  Section 
301  also  provides  that  the  Attorney  General  shall  cause  to  be  deposited  in  the  general 
fund  of  the  United  States  Treasury  all  monies  forfeited  pursuant  to  Section  301(a) 
and  all  currency  derived  from  the  sale  of  forfeited  negotiable  instruments  and  securities. 

TITLE  IV-ILLEGAL  EXPORT  OF  CASH 

Title  IV  of  the  proposed  bill  would  amend  the  Currency  and  Foreign  Transactions 
Reporting  Act.  Section  401  would  amend  section  231(a)  of  the  Currency  and  Foreign 
Transactions  Reporting  Act  to  provide  that  a  violation  of  the  currency  reporting  require- 
ment occurs  when  a  person  who  intends  to  transport  monetary  instruments  out  of 
the  United  States  in  an  amount  exceeding  $5,000  on  any  one  occasion  does  not 
file  a  report  prior  to  departing  from  the  United  States. 

Section  231(a)  of  the  Currency  and  Foreign  Transactions  Reporting  Act  (31  U.S.C. 
1101(a))  currently  requires  reports  to  be  filed  by  persons  transporting  or  causing 
to  be  transported  monetary  instruments  in  excess  of  $5,000  into  or  out  of  the  United 
States.  However,  on  March  25,  1976,  the  United  States  District  Court  (S.D.  Fla. ) 
dismissed  a  criminal  proceeding  against  Juan  Manuel  Centeno  who  was  discovered 
departing  the  United  States  with  $250,000  of  unreported  currency.  The  district  court 
reasoned  that  no  violation  had  occurred  because  the  law  is  violated  only  after  a 
person  has  actually  left  the  United  States  without  filing  the  required  report.  As  a 
consequence  of  this  decision,  effective  enforcement  of  the  reporting  requirement  was 
significantly  impaired.  To  remedy  this  defect  in  the  law,  the  proposed  amendment 
would  require  a  report  to  be  filed  prior  to  departure  by  any  person  who  wishes 
to  transport  or  have  transported  out  of  the  United  States  any  amount  exceeding  $5,000. 
A  person  departing  by  aircraft  or  vessel  would  have  to  file  the  report  prior  to  boarding 
the  outbound  carrier.  Failure  to  file  the  report  would  then  be  a  detectable  violation. 
The  law  pertaining  to  reports  by  persons  entering  the  country  would  be  unchanged. 

The  sale  of  narcotics  and  dangerous  drugs  in  the  United  States  produces  vast  sums 
of  money  much  of  which  leaves  the  United  States.  By  monitoring  the  flow  of  currency 
and  monetary  instruments,  significant  information  is  developed  with  respect  to  narcotics 
trafficking  and  the  illegal  exportation  of  arms  and  munitions.  However,  the  gap  in 
the  enforcement  authority  of  the  Customs  Service  noted  by  the  district  court  has 
reduced  the  effectiveness  of  this  program.  By  closing  a  loop-hole  in  the  reporting 
requirements  and  strengthening  Customs  search  authority  of  departing  persons,  the 
programs  to  halt  the  flow  out  of  the  country  of  illicitly  obtained  currency  and  currency 
which  will  be  used  for  the  purchase  of  narcotics  destined  for  the  United  States  would 
be  aided  substantially. 

Currently,  section  235  of  the  Currency  and  Foreign  Transactions  Reporting  Act 
requires  a  search  warrant  in  order  to  seize  monetary  instruments  being  taken  from 
the  United  States  in  violation  of  the  reporting  requirements  of  section  231  of  the 
Act.  Section  402  of  the  proposed  bill  would  allow  warrantless  searches  under  exigent 
circumstances  where  there  is  probable  cause  to  believe  that  monetary  instruments 
are  in  the  process  of  transportation  and  with  respect  to  which  a  report  required 
under  section  231  of  this  Act  (31  U.S.C.  1101)  has  not  been  filed  or  contains  material 
omissions  or  misstatements. 

This  proposal  would  have  no  effect  on  the  current  Customs  authority  which  allows 
warrantless  searches  of  persons  entering  the  United  States. 
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TITLE  V  — PROMPT  REPORTING  OF  VESSELS 


Title  V  of  the  draft  bill  would  require  the  master  of  any  vessel  arriving  from  a 
foreign  port  or  place,  or  of  a  foreign  vessel  arriving  from  a  domestic  port,  or  a 
vessel  of  the  United  States  carrying  bonded  merchandise  or  foreign  merchandise  for 
which  entry  has  not  been  made,  to  immediately  report  arrival  of  the  vessel  at  the 
nearest  customhouse  or  such  other  place  as  the  Commissioner  of  Customs  may  prescribe 
in  regulations. 

In  recent  years  the  use  of  private  yachts  and  pleasure  vessels  to  smuggle  narcotics 
and  dangerous  drugs  has  created  a  significant  detection  and  interdiction  problem  for 
the  Customs  Service.  The  existing  law  contributes  to  this  problem  because,  with  the 
exception  of  vessels  arriving  from  Canada  or  Mexico,  the  law  permits  24  hours  in 
which  to  report  arrival  of  the  vessel.  Thus  a  narcotics  smuggler  using  a  small  boat 
can  land  in  the  United  States  without  facing  the  prospect  of  an  immediate  Customs 
inspection  and  discovery  of  contraband.  This  problem  has  become  particularly  acute 
in  Florida  where  private  yachts  and  pleasure  yachts  with  easy  access  to  nearby  foreign 
islands  and  the  U.S.  inland  waterways  complicate  detection.  The  proposed  amendment, 
section  501,  would  authorize  the  Commissioner  of  Customs  to  require  the  master 
of  a  vessel  to  report  immediately  and  would  also  afford  greater  flexibility  in  designating 
the  places  where  arrival  may  be  reported.  Customs  would,  thus,  be  in  a  position 
to  concentrate  enforcement  activities  on  those  vessels  failing  to  report  immediately, 
on  the  assumption  that  they  are  liable  to  be  involved  in  smuggling.  Section  502  contains 
a  conforming  amendment  to  section  459  of  the  Tariff  Act  (19  U.S.C.  1459)  relating 
to  the  arrival  of  vessels  from  Canada  and  Mexico. 


To  the  Congress  of  the  United  States: 

I  address  this  message  to  the  Congress  on  a  matter  which  strikes  me  at  the  very 
heart  of  our  national  well-being — drug  abuse. 

The  cost  of  drug  abuse  to  this  Nation  is  staggering.  More  than  5,000  Americans 
die  each  year  from  the  improper  use  of  drugs.  Law  enforcement  officials  estimate 
that  as  much  as  one  half  of  all  "street  crime" — robberies,  muggings,  burglaries — are 
committed  by  drug  addicts  to  support  their  expensive  and  debilitating  habits.  In  simple 
dollar  terms,  drug  abuse  costs  us  up  to  $17  billion  a  year. 

But  these  statistics — ominous  as  they  are  refiect  only  a  part  of  the  tragic  toll  which 
drug  abuse  exacts.  For  every  young  person  who  dies  of  a  drug  overdose,  there  are 
thousands  who  do  not  die  but  who  are  merely  going  through  the  motions  of  living. 
They  sit  in  classrooms  without  learning.  They  grow  increasingly  isolated  from  family 
and  friends.  At  a  time  when  they  should  be  preparing  for  the  future,  they  are  "copping 
out"  on  the  present. 

The  problem,  moreover,  is  not  limited  to  youth  or  to  the  disadvantaged.  It  extends 
to  citizens  of  all  ages  and  all  walks  of  life — from  the  housewife  to  the  college  professor. 
The  cumulative  effect  is  to  diminish  the  quality  and  vitality  of  our  community  life; 
to  weaken  the  fabric  of  our  Nation. 

When  this  problem  exploded  into  the  national  consciousness  in  the  late  1960's, 
the  response  of  the  Federal  Government  was  swift  and  vigorous.  Federal  spending 
on  a  comprehensive  program  to  control  drug  abuse  grew  from  less  than  $100  million 
in  1969  to  over  three-quarters  of  a  billion  in  1974;  specialized  agencies  like  the 
Drug  Enforcement  Administration  and  the  National  Institute  on  Drug  Abuse  were 
created;  and  international  diplomatic  efforts  to  mobilize  the  assistance  of  foreign  govern- 
ments in  a  world-wide  attack  on  drug  trafficking  were  intensified. 

With  the  help  of  State  and  local  governments,  community  groups  and  our  interna- 
tional allies  in  the  battle  against  narcotics,  we  were  able  to  make  impressive  progress 
in  combatting  the  drug  menace.  So  much  so  that  by  mid- 1973  many  were  convinced 
that  we  had  "turned  the  corner"  on  the  drug  abuse  problem. 

Unfortunately,  while  we  had  won  an  important  victory,  we  had  not  won  the  war 
on  drugs.  By  1975,  it  was  clear  that  drug  use  was  increasing,  that  the  gains  of  prior 
years  were  being  lost,  that  in  human  terms,  narcotics  had  become  a  national  tragedy. 
Today,  drug  abuse  constitutes  a  clear  and  present  threat  to  the  health  and  future 
of  our  Nation. 

The  time  has  come  to  launch  a  new  and  more  aggressive  campaign  to  reverse 
the  trend  of  increasing  drug  abuse  in  America.  And  this  time  we  must  be  prepared 
to  stick  with  the  task  for  as  long  as  necessary. 

Because  of  my  deep  concern  about  this  program  and  my  personal  commitment 
to  do  something  about  it,  last  year  I  directed  the  Domestic  Council  to  undertake 
a  thorough  review  and  assessment  of  the  adequacy  of  the  Federal  drug  program. 
That  review,  which  culminated  in  the  publication  of  the  White  Paper  on  Drug  Abuse, 
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has  helped  tremendously  to  refocus  and  revitalize  the  Federal  effort.  We  have  made 
substantial  progress  in  implementing  the  many  sound  recommendations  contained  in 
the  White  Paper,  but  more  needs  to  be  done. 

And  more  will  be  done.  The  first  need  for  stronger  action  is  against  the  criminal 
drug  trafficker.  These  merchants  of  death,  who  profit  from  the  misery  and  suffering 
of  others,  deserve  the  full  measure  of  national  revulsion.  They  should  be  the  principal 
focus  of  our  law  enforcement  activities  at  the  Federal,  State  and  local  level.  In  this 
regard,  I  am  pleased  to  note  that  arrests  by  Federal  law  enforcement  officers  of 
major  drug  traffickers  are  up  substantially  over  previous  years.  However,  the  progress 
we  have  made  in  improving  our  ability  to  apprehend  these  traffickers  will  be  lost 
unless  major  changes  are  made  in  the  way  our  criminal  justice  system  deals  with 
drug  traffickers  after  arrest. 

Justice  Department  statistics  show  that  one  out  of  every  four  persons  convicted 
of  trafficking  in  heroin  received  no  prison  sentence  at  all.  One  out  of  every  three 
received  a  sentence  of  less  than  three  years.  And  since  convicted  traffickers  are  eligible 
for  parole  upon  the  completion  of  one-third  of  their  sentence,  even  those  who  received 
longer  sentences  rarely  served  more  than  a  few  years. 

I  believe  this  is  wrong.  It  is  wrong  for  the  criminals  who  profit  by  selling  drugs, 
it  is  wrong  for  the  victims  of  drugs,  and  it  is  wrong  for  our  system  of  justice.  Laws 
which  permit  traffickers  to  go  free  to  prey  again  on  society  should  be  changed.  These 
criminals  must  know  with  certainty  that,  if  convicted,  they  will  go  to  jail  for  a  substantial 
period  of  time.  Only  then  will  the  risk  of  apprehension  be  a  deterrent  rather  than 
just  another  cost  of  doing  business. 

Accordingly,  I  will  submit  to  the  Congress  this  week  legislation  which  will  require 
mandatory  minimum  prison  sentences  for  persons  convicted  of  trafficking  in  heroin 
and  similar  narcotic  drugs.  Sentences  under  this  legislation  would  be  at  least  three 
years  for  a  first  offense  and  at  least  six  years  for  subsequent  offenses  or  for  selling 
to  a  minor. 

I  want  to  emphasize  that  the  purpose  of  this  proposal  is  not  to  impose  vindictive 
punishment  but  to  protect  society  from  those  who  prey  upon  it  and  to  deter  others 
who  might  be  tempted  to  sell  drugs.  Considering  the  terrible  human  toll  that  drug 
addiction  takes  and  the  extent  to  which  it  contributes  to  more  and  more  crime,  it 
is  a  matter  of  high  priority  that  Congress  make  our  laws  more  effective  in  curbing 
drug  traffic. 

Another  serious  problem  with  current  Federal  law  is  that  even  the  most  notorious 
drug  traffickers  are  usually  released  on  bail  soon  after  arrest.  The  bail  is  often  small 
and  the  profits  from  drug  trafficking  are  large,  so  raising  and  then  forfeiting  the 
bail  is  just  another  cost  of  doing  business.  A  1974  Justice  Department  study  shows 
that  48  percent — nearly  one  out  of  two — of  a  sample  of  individuals  arrested  for  traf- 
ficking in  narcotics  were  implicated  in  post-arrest  drug  trafficking  while  out  on  bail. 
Other  studies  show  that  approximately  one-fourth  of  all  bail-jumpers  in  drug  cases 
are  aliens  who  were  caught  smuggling  drugs  into  the  country.  These  offenders  simply 
flee  to  their  homelands  upon  posting  bail.  There,  they  serve  as  walking  advertisements 
for  international  traffickers  attempting  to  recruit  other  couriers. 

This,  too,  is  wrong.  Therefore,  in  addition  to  asking  Congress  to  establish  mandatory 
minimum  sentences,  I  shall  submit  to  Congress  legislation  that  would  enable  judges 
to  deny  bail  if  a  defendant  arrested  for  trafficking  heroin  or  dangerous  drugs  is  found 
(1)  to  have  previously  been  convicted  of  a  drug  felony,  (2)  to  be  presently  free 
on  parole;  (3)  to  be  a  non-resident  alien;  (4)  to  have  been  arrested  in  possession 
of  a  false  passport;  or  (5)  to  be  a  fugitive  or  previously  convicted  of  having  been 
a  fugitive. 

Next,  the  Federal  Government  must  act  to  take  the  easy  profits  out  of  drug  selling. 

We  know  that  tremendous  amounts  of  money  are  illegally  taken  out  of  the  country 
each  day,  either  to  purchase  drugs  or  to  transfer  profits  made  by  selling  drugs  to 
safe  and  secret  bank  accounts  abroad.  To  prevent  this  money  from  being  smuggled 
out  of  the  country,  I  will  ask  Congress  to  grant  to  the  U.S.  Customs  Service  the 
authority  to  search  persons  suspected  of  smuggling  money  out  of  the  country  as  Customs 
now  has  the  authority  to  search  for  contraband  entering  the  country. 

1  shall  ask  Congress  to  pass  legislation  requiring  the  forfeiture  of  cash  or  other 
personal  property  found  in  the  possession  of  a  narcotics  violator— where  it  is  determined 
that  it  was  used  or  was  intended  for  use  in  connection  with  an  illegal  drug  transaction. 

1  shall  ask  Congress  to  change  provisions  of  the  law  which  allow  the  seizure  of 
vehicles,  boats  and  aircraft  used  to  smuggle  drugs.  At  present,  these  may  be  seized 
by  administrative  action  only  if  the  value  of  the  property  is  less  than  $2,500;  otherwise 
action  by  a  Federal  judge  is  necessary. 
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This  $2,500  limitation  is  out  of  date  and  must  be  changed.  Therefore,  I  shall  ask 
Congress  to  raise  to  $10,000  the  ceiling  for  administrative  forfeitures.  This  will  not 
only  make  law  enforcement  against  traffickers  more  swift  and  more  effective  but  it 
will  also  help  to  relieve  court  congestion. 

I  shall  ask  Congress  to  tighten  the  provisions  of  the  law  relating  to  small  privately 
owned  boats  reporting  to  Customs  after  their  arrival.  At  present,  the  masters  of  these 
vessels  have  24  hours  to  report  their  arrival  to  Customs — and  that  is  ample  time 
to  unload  contraband.  1  shall  ask  Congress  to  pass  legislation  requiring  such  vessels 
to  report  to  Customs  immediately  upon  their  arrival. 

I  call  on  Congress  also  to  ratify  an  existing  treaty  for  the  international  control 
of  synthetic  drugs. 

Over  the  past  fifty  years  the  major  nations  of  the  world  have  worked  out  treaty 
arrangements  for  the  international  control  of  drugs  with  a  natural  base,  such  as  opiates 
and  cocaine.  But  no  similar  arrangements  exist  for  the  control  of  synthetic  drugs — such 
as  barbiturates,  amphetamines  and  tranquilizers;  and  the  abuse  of  these  synthetic  drugs 
is  a  growing  problem  which  is  now  almost  as  serious  as  the  abuse  of  heroin  in  the 
United  States. 

Five  years  ago  the  United  States  played  a  major  role  in  the  preparation  of  the 
1971  Convention  on  Psychotropic  Substances,  a  treaty  to  deal  with  international  traffic 
in  synthetic  drugs.  But  the  Senate  has  not  yet  ratified  this  treaty,  and  Congress  has 
not  yet  passed  the  enabling  legislation. 

The  delay  in  U.S.  ratification  of  the  Convention  has  been  an  embarrassment  to 
us.  Moreover,  it  has  made  it  extremely  difficult  for  us  to  urge  other  countries  to 
tighten  controls  on  natural-based  narcotic  substances,  when  we  appear  unwilling  to 
extend  international  controls  to  amphetamines,  barbiturates  and  other  psychotropic 
drugs  which  are  produced  here  in  the  United  States. 

So  far,  1  have  emphasized  the  need  for  additional  legislation  and  Congressional 
action. 

But  there  are  Executive  actions  which  I  can  take  and  I  am  today  doing  so. 

The  Federal  program  to  control  drug  abuse  is  as  diverse  as  any  in  government, 
involving  some  seven  Cabinet  departments  and  seventeen  agencies.  It  is  vitally  important 
that  the  efforts  of  these  departments  and  agencies  be  integrated  into  an  effective 
overall  program  but  that  responsibility  for  specific  program  management  rest  with 
the  appropriate  departments  and  agencies. 

Accordingly,  I  am  today  establishing  two  new  Cabinet  committees — one  for  drug 
law  enforcement  and  the  other  for  drug  abuse  prevention,  treatment  and  rehabilitation. 

The  Cabinet  Committee  for  Drug  Law  Enforcement  will  consist  of  the  Attorney 
General  as  chairman  and  the  Secretaries  of  the  Treasury  and  Transportation.  The 
Cabinet  Committee  on  Drug  Abuse  Prevention,  Treatment  and  Rehabilitation  will  con- 
sist of  the  Secretary  of  Health,  Education,  and  Welfare  as  chairman,  the  Secretary 
of  Defense,  the  Secretary  of  Labor  and  the  Administrator  of  the  Veterans  Administra- 
tion. 1  charge  the  Attorney  General  and  the  Secretary  of  HEW,  as  chairmen  of  these 
committees,  with  responsibility  for  oversight  and  coordination  at  all  Federal  activities 
within  their  respective  areas. 

In  carrying  out  his  responsibilities  as  Chairman  of  the  new  Cabinet  Committee  on 
Drug  Abuse  Prevention,  Treatment  and  Rehabilitation,  the  Secretary  of  HEW  should 
give  particular  attention  to  developing  expanded  vocational  rehabilitation  opportunities 
for  drug  addicts.  Experience  has  shown  that  treatment  alone  is  not  enough.  Unless 
something  is  done  to  alter  the  fundamental  conditions  which  led  the  individual  to 
seek  escape  through  drug  use,  a  relapse  is  likely.  A  job,  with  the  dignity  of  self- 
esteem  it  brings,  is  essential  to  help  the  individual  reenter  the  mainstream  of  American 
life.  Further,  the  Secretary  of  HEW  and  the  Attorney  General  will  work  together 
to  develop  plans  for  improving  the  coordination  between  the  drug  abuse  treatment 
system  and  the  criminal  justice  system. 

I  am  directing  the  Secretary  of  the  Treasury  to  work  with  the  Commissioner  of 
the  Internal  Revenue,  in  consultation  with  the  Attorney  General  and  the  Administrator 
of  the  Drug  Abuse  Enforcement  Administration,  to  develop  a  tax  enforcement  program 
aimed  at  high-level  drug  traffickers.  We  know  that  many  of  the  biggest  drug  dealers 
do  not  pay  income  taxes  on  the  enormous  profits  they  make  on  this  criminal  activity. 
I  am  confident  that  a  responsible  program  can  be  designed  which  will  promote  effective 
enforcement  of  the  tax  laws  against  these  individuals  who  are  currently  violating  these 
laws  with  impunity. 

No  matter  how  hard  we  fight  the  problem  of  drug  abuse  at  home,  we  cannot 
make  really  significant  progress  without  the  continued  cooperation  of  foreign  govern- 
ments. This  is  because  most  dangerous  narcotics  are  produced  in  foreign  countries. 
Thus,   our   capability    to   deal    with   supplies   of  drugs   available    in    the    United    States 
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depends  largely  on  the  interest  and  capability  of  foreign  governments  in  controlling 
the  production  and  shipment  of  illicit  drugs. 

Many  countries  still  see  drug  abuse  as  primarily  an  American  problem  and  are 
unaware  of  the  extent  to  which  the  problem  is  truly  global  in  scope.  Poorer  nations 
find  it  difficult  to  justify  the  allocation  of  scarce  resources  to  deal  with  drug  abuse 
in  the  face  of  many  other  pressing  needs.  Also,  some  opium  producing  countries 
lack  effective  control  over,  or  access  to,  growing  areas  within  their  boundaries  and, 
thus,  their  efforts  in  drug  control  programs  are  made  more  difficult. 

Still,  we  have  been  reasonably  successful  in  enlisting  the  cooperation  of  foreign 
governments.  We  must  now  intensify  diplomatic  efforts  at  all  levels  in  order  to  en- 
courage the  greatest  possible  commitment  from  other  governments  to  this  international 
problem.  We  must  continue  to  provide  technical  and  equipment  assistance  through 
cooperative  enforcement  efforts  with  U.S.  agents  stationed  overseas,  all  aimed  at 
strengthening  drug  control  organizations  within  foreign  countries.  And  we  must  continue 
to  participate  in  building  institutions  and  a  system  of  international  treaties  which  can 
provide  a  legal  framework  for  an  international  response  to  this  international  problem. 

I  have  spoken  personally  to  Presidents  Echeverria  of  Mexico  and  Lopez-Michelsen 
of  Colombia  and  with  Prime  Minister  Demirel  of  Turkey  in  an  effort  to  strengthen 
cooperation  among  all  nations  involved  in  the  fight  against  illicit  drug  traffic.  I  intend 
to  continue  to  urge  foreign  leaders  to  increase  their  efforts  in  this  area.  Attorney 
General  Levi  has  recently  discussed  drug  control  problems  with  the  Attorney  General 
of  Mexico  and  Secretary  of  State  Kissinger  has  discussed  narcotic  control  efforts  with 
senior  officials  in  Latin  America  on  his  recent  trip  there.  I  have  asked  both  of  them, 
as  well  as  our  Ambassador  to  the  United  Nations,  William  Scranton,  to  continue 
to  expand  these  important  discussions. 

The  reactions  of  the  governments  which  we  have  approached  have  been  posi- 
tive— there  is  a  genuine  and  healthy  air  of  mutual  concern  and  cooperation  between 
our  countries  and  I  am  confident  that  our  joint  efforts  will  bring  about  a  real  reduction 
in  drug  trafficking  into  the  United  States. 

One  recent  example  of  the  new  awareness  and  commitment  of  foreign  governments 
to  this  struggle  deserves  special  mention.  President  Echeverria  has  written  to  inform 
me  of  his  intention  to  set  up  a  cabinet  level  commission  to  coordinate  all  law  enforce- 
ment and  drug  treatment  programs  within  Mexico  and  to  suggest  that  his  commission 
might  periodically  exchange  information  and  ideas  with  a  counterpart  here.  This 
proposal,  which  was  the  result  of  discussions  between  President  Echeverria  and  con- 
cerned members  of  the  United  States  Congress,  stands  as  a  clear  signal  that  the  Mexican 
government  recognizes  the  need  to  build  a  coordinated  response  to  the  problem  of 
drug  abuse.  I  believe  the  periodic  exchange  of  views  on  this  matter  between  our 
two  nations  would  be  helpful.  Accordingly,  I  am  assigning  responsibility  for  liaison 
with  the  Mexican  Commission  to  the  Cabinet  Committee  on  International  Narcotic 
Control  and  I  am  directing  the  Secretary  of  State,  as  Chairman  of  the  CCINC  to 
immediately  form  an  executive  committee  to  meet  with  its  Mexican  counterpart  to 
discuss  ways  in  which  our  Government  can  collaborate  more  effectively.  We  shall 
of  course  consult  with  concerned  members  of  Congress  as  these  efforts  are  carried 
on. 

Drug  abuse  is  a  national  problem.  Our  national  well-being  is  at  stake.  The  Federal 
Government — the  Congress,  the  Executive  Branch  and  the  Judicial  Branch — State  and 
local  governments,  and  the  private  sector  must  work  together  in  a  new  and  far  more 
aggressive  attack  against  drugs. 

I  pledge  that  the  Federal  Government  will  maintain  the  high  priority  which  it  has 
given  this  problem.  We  will  strengthen  our  law  enforcement  efforts  and  improve  our 
treatment  and  rehabilitation  programs.  With  Congress'  help,  we  will  close  loopholes 
in  our  laws  which  permit  traffickers  to  prey  on  our  young;  and  we  shall  expect  the 
courts  to  do  their  part. 

All  of  this  will  be  of  little  use,  however,  unless  the  American  people  rally  and 
fight  the  scourge  of  drug  abuse  within  their  own  communities  and  their  own  families. 
We  cannot  provide  all  the  answers  to  young  people  in  search  of  themselves,  but 
we  can  provide  a  loving  and  caring  home;  we  can  provide  good  counsel;  and  we 
can  provide  good  communities  in  which  to  live.  We  can  show  through  our  own  example 
that  life  in  the  United  States  is  sfill  very  meaningful  and  very  safisfying  and  very 
worthwhile. 

Americans  have  always  stood  united  and  strong  against  all  enemies.  Drug  abuse 
is  an  enemy  we  can  control  but  there  must  be  a  personal  and  a  national  dedication 
and  commitment  to  the  goal. 

If  we  try,  we  can  be  successful  in  the  long  run.  I  am  convinced  we  can — and 
that  we  will. 

Gerald  R.  Ford. 
THE  WHITE  HOUSE.  April  27,  1976. 
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Mr.  Hugh  Scott.  Mr.  President,  today,  I  am  joining  Senator  Hruska  in  introducing 
the  President's  Narcotics  Sentencing  and  Seizure  Act  of  1976,  a  bill  which  would 
amend,  both  substantively  and  structurally,  the  Federal  Criminal  Law  as  it  relates 
to  the  illegal  trafficking  of  hard  drugs.  Tnis  bill  is  the  embodiment  of  a  broad  and 
comprehensive  effort  to  invigorate  our  Federal  enforcement  mechanisms  and  to 
elimmate  the  international  and  domestic  snags  that  have  handicapped  past  performance. 

No  one  can  deny  the  epidemic  proportions  of  this  debilitating  addiction,  and,  it 
is  impossible  to  assess  accurately  the  devastating  effect  of  this  epidemic  on  our  Nation's 
population.  Such  a  massive  problem  requires  a  far-reaching  and  thoughtful  response. 

The  President  is  to  be  praised  for  coming  to  grips  with  the  problem  and  proposing 
an  adequate  remedy.  I  have  long  believed  tnat  we  would  help  solve  the  drug  problem 
by  putting  the  corrupting  and  contemptible  pushers  behind  bars.  The  President  has 
proposed  a  harsh  but  appropriate  remedy,  and  we  should  act  on  it. 
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IN  THE  SENATE  OF  THE  UNITED  STATES 

May  11, 1976 

Mr.  Hruska  (for  liimsclf,  Mr.  Buckley,  INIr.  Eastland,  Mr.  Hugh  Scott,  and 
Mr.  Thuhmoxd)  (by  request)  introduced  tlie  following  bill;  which  was 
read  twice  and  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  protect  the  public  from  traffickers  in  heroin  and  other  opiates, 

and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  iives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  this  Act  may  he  cited  as  the  "Narcotic  Sentencing-  and 

4  Seizure  Act  of  1976". 

5  TITLE  I— MANDATORY  MINIMUM  SENTENCES 

6  Sec.  101.  Part  D  of  title  II  of  the  Comprehensive  Drug 

7  Abuse  Trevention  and  Control  Act  of  1970  (21  U.S.C.  841 

8  eX  seq.)  is  amended  as  follows: 

9  (a)   Section  401    (21  U.S.C.  841)  is  amended  by— 

10  (1)   adding  the  following  new  subparagri>ph  at  the 

11  end  of  subsection  (]))  (1): 
II 
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1  "(C)  (i)  Except  as  provided  in  clause   (ii),  the  judge, 

2  in  setting  the  sentence  under  paragraph  (A)  for  an  offense 

3  involving  an  opiate,  may  not  sentence  the  person  to  proba- 

4  tion,  or  suspend  imposition  or  execution  of  the  sentence,  or 

5  sentence  the  person  pursuant  to  chapter  402  of  title   18, 

6  but  shall  sentence  the  person  to  a  term  of  imprisonment  of 

7  not  less  than  3  years  and  shall  designate  a  term  of  parole 

8  ineligibility  pursuant  to   section  4208(a)  (1)    of  title   18, 

9  United  States  Code,  of  not  less  than  3  years.  If  the  person 

10  committed  such  violation  after  he  had  been  convicted  of  a 

11  felony  under  Federal,  State,  or  foreign  law  relating  to  an 

12  opiate,  the  mandatory  minimum  term  of  unprisonment  under 

13  this  paragraph  shall  be  not  less  than  6  years  and  the  man- 

14  datory  mmimum  term  of  parole  meligibility  pursuant  to  sec- 

15  tion  4208(a)  (1)    of  title  18,  United  States  Code,  shall  be 

16  not  less  than  6  years.  A  term  of  imprisonment  under  this 

17  paragraph   shall  nm  consecutively   to   any   other   term   of 

18  imprisomnent  imposed   on   the   defendant,   and   a   term   of 

19  parole  ineligibility  under  this  paragraph  shall  run  consecu- 

20  tively  to  any  other  term  of  parole  ineligibilit}^  imposed  on 

21  tlie  defendant  pursuant  to  section  4208(a)  (1)    of  title  18. 

22  "(ii)  Notwithstanding  the  provisions  of  clause   (i),  the 

23  court  may  sentence  the  defendant  to  a  shorter  term  of  parole 

24  ineligibility  or  imprisonment  than  required  under  clause  (i) , 

25  to  a  term  of  imprisonment  with  no  term  of  parole  ineligibil- 
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1  ity,  or  to  probation,  or  may  suspend  imposition  or  execution 

2  of  the  sentence,  if  the  court  finds  that,  at  the  time  of  the 

3  offense:  .  -:      •  ,           .   . 

4  "  (a)    the  defendant  was  less  than  eighteen  years 

5  old;  ,  .       ..  ;. ; 

,6  "(b)   the  defendant's  mental  capacity  was  signifi- 

7  :        cantly  impaired,  although  not  so  impaired  as  to  con- 

8  stitute  a  defense  to  prosecution;  , 

r  9  ;  .;     .        "(c)  the  defendant  was  under  unusual  and  substan- 

10  tial  duress,  although  not  such  duress  as  would  constitute 

11  a  defense  to  prosecution ;  or 

12  "(d)  the  defendant  was  an  accomplice,  the  conduct 

13  constituting  the  offense  was  principally  the  conduct  of 

14  another  person,  and  the  defendant's  participation  was 

15  relatively  minor." ;  and 

16  (2)    adding  at  the  end  thereof  the  following  new 
1'^  subsection:                                         , 

IB  "(d)  As  used  in  subsection  (b)  (1)  (C)  : 

1^  ''(1)    'opiate'  means  a  mixture  or  substance  con- 

20  taining  a  detectable  amount  of  any  narcotic  dmg  that 

21  is  a  controlled  substance  in  schedule  I  or  II,  other  than 

22  a  narcotic  drug  consisting  of   (A)    coca  leaves;    (B)   a 

23  compound,  manufacture,  salt,  derivative,  or  preparation 

24  of  coca  leaves;  or   (C)  a  substance  chemically  identical 

25  thereto ;  and 
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1  "  (2)  'felony'  means  an  offense  for  which  a  term  of 

2  imprisonment  of  more  than  one  year  is  authorized.". 

3  (I))- Section  405  (21  U.S.C.  845)  is  amended  b}'  add- 

4  ing  at  the  end  thereof  the  following:        ' 

5  "     (c)  (1)   Except  as  provided  in  subparagTaph   (2),  the 

6  judge,  in  setting  the  sentence  under  section  401  (b)  (1)  (A) 

7  of  a  person  at  least  eighteen  years  of  age  who  violated  sec- 

8  tion  401  (a)  (1)  by  distributing  an  opiate  to  a  person  under 

9  twenty-one  years  of  age,  shall  not  sentence  the  person  to 

10  probation  or  suspend  imposition  or  execution  of  the  sentence, 

11  or  sentence  the  person  pursuant  to  chapter  402  of  title  18, 

12  but  shall  sentence  the  person  to —  :    -  ^ 

13  "(A-)    except  as  provided  in  paragraph    (B),   a 

14  term  of  imprisonment  of  not  less  than  6  years  and  shall 

15  designate  a  term  of  parole  ineligibility  pursuant  to  sec- 

16  tion  4208(a)  (1)    of  title  18,  United  States  Code,  of 

17  not  less  than  6  years ;  or 

18  "(B)    a  teiTn  of  imprisonment  of  not  less  than  9 

19  3^ears  and  shall  designate  a  term  of  parole  ineligibility 

20  pursuant  to  section  4208(a)  (1)    of  title    18,   United 

21  States  Code,  of  not  less  than  9  years,  if  the  person  com- 

22  .        mitted  such  violation  after  he  had  been  convicted  of  a 

23  felony  under  Federal,  State,  or  foreign  law  relating  to 

24  an  opiate. 

25  A  term  of  imprisonment  under  this  subsection  shall  run  con- 
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1  seciitively  to  any  other  term  of  imprisonment  imposed  on 

2  the  defendant,  and  a  term  of  parole  inehgibihty  mider  this 

3  subsection   shall  run  consecutively  to   any  other  term   of 

4  parole  ineligibility  imposed  on  the  defendant  pursuant  to 

5  section  4208  (a)  (1)  of  title  18. 

6  "(2)  Notwithstanding  the  provisions  of  paragraph  (1), 

7  the  court  may  sentence  the  defendant  to  a  shorter  term  of 

8  parole   ineligibihty   or  imprisonment   than   requu'ed   under 

9  paragraph    ( 1 ) ,  to  a  term  of  imprisonment  with  no  term 

10  of  parole  ineHgibility,  or  to  probation,  or  may  suspend  im- 

11  position  or  execution  of  the  sentence,  if  the  court  finds  that, 

12  at  the  time  of  the  offense : 

13  "(A)   the  defendant's  mental  capacity  was  signifi- 

14  cantly  impaired,  although  not  so  impaired  as  to  con- 

15  stitute  a  defense  to  prosecution; 

16  "(B)    the  defendant  was  under  unusual  and  sub- 

17  stantial  duress,  although  not  such  duress  as  would  con- 

18  stitute  a  defense  to  prosecution ;  or     '  .    -   ■  •   "■'-.'■■■    '-'=- 

19  "(C)    the  defendant  was  an  accomplice,  the  coii- 

20  duct  constituting  the  offense  was  principally  the  conduct 

21  of  another  person,  and  the  defendant's  participation  was 

22  relatively  minor.  ;.        -•           ^ 

23  ''  (3)  As  used  in  this  subsection — ,  .  •'   '  '  ■     •-' 

24  "  (A)    'opiate'  means  a  mixture  or  substance  con- 
taming  a  detectable  amount  of  any  narcotic  drug  that 
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1  is  a  controlled  substance  in  schedule  I  or  II,  other  than 

2  a  narcotic  drug  consisting  of    (i)    coca  leaves;    (ii)    a 

3  compound,   manufacture,    salt,   derivative,   or  prepara- 

4  tion  of  coca  leaves;  or  (iii)  a  substance  chemically  iden- 

5  tical  thereto;  and 

6  "(B)    'felony'  means  an  offense  for  which  a  tenn 

7  of  imprisonment  of  more  than  one  year  is  authorized.". 

8  (c)    Section  406    (21    U.S.C.   846)    is  amended  by 

9  designating  the  existing  language  as  subsection    (a)    and 

10  adding  the  following  new  subsection    (b)  : 

11  "(b)  (1)    Except  as  provided  in  paragraph    (2),   the 

12  judge,  in  setting  the  sentence  under  subsection    (a)    for  an 

13  attempt  or  conspiracy  to  commit  an  offense  described  in  sec- 

14  tion  401  involving  an  opiate,  ma}'  not  sentence  the  person 

15  to  probation  or  suspend  imposition  or  execution  of  the  sen- 

16  tence  or  sentence  the  person  pursuant  to  chapter  402  of  title 

17  18,  but  shall  sentence  the  person  to  a  term  of  imprisonment 

18  of  not  less  than  3  years  and  shall  designate  a  term  of  parole 

19  ineligibihty  pursuant  to  section  4208(a)  (1)    of  title   18, 

20  United  States  Code,  of  not  less  than  3  years.  If  the  person 

21  committed  such  violation  after  he  had  been  convicted  of  a 

22  felony  under  Federal,  State,  or  foreign  law  relating  to  an 

23  opiate,  the  mandatory  minimum  term  of  imprisonment  under 

24  this  subsection  shall  be  not  less  than  6  vears  and  the  manda- 
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1  tory  minimum  term  of  parole  ineligibility  pursuant  to  section 

2  4208(a)  (1)    of  title  18,  United  States  Code,  shall  be  not 

3  less  than  6  years.  A  term  of  imprisonment  imder  this  para- 

4  graph  shall  run  consecutively  to  any  other  term  of  imprison- 

5  ment  imposed  on  the  defendant,  and  a  term  of  parole  inehgi- 

6  bility  under  this  paragraph  shall  ran  consecutively  to  any 

7  other  term  of  parole  ineligibility  imposed  on  the  defendant 

8  pursuant  to  section  4208  (a )  ( 1 )  of  title  18.  - 

9  ''(2)  Notwithstanding  the  provisions  of  paragraph  (1), 
10  the  court  may  sentence  the  defendant  to  a  shorter  term  of  pa- 
ll   role  ineligibility  or  imprisonment  than  required  under  para- 

12  graph  ( 1 ) ,  to  a  term  of  imprisonment  with  no  term  of  parole 

13  ineligibility,  or  to  probation,  or  may  suspend  imposition  or 
execution  of  the  sentence,  if  the  court  finds  that,  at  the  time 
of  the  offense —  - 

^^  ■     "  (xi)  the  defendant  was  less  than  eighteen  years  old; 

"(B)   the  defendant's  mental  capacity  was  signifi- 
cantl}'  impaired  although  not  so  impaired  as  to  con- 
-'-^  stitute  a  defense  to  prosecution;  ..     ' 

-^  "(C)    the  defendant  was  under  unusual  and  sub- 

^^  stantial  duress,  although  not  such  duress  as  would  con- 

stitute a  defense  to  prosecution;  or 
^^  "{J))    the  defendant  was  an  accomplice,  the  con- 

^'^  duct  constituting  the  offense  was  principally  the  conduct 
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.1  of  another  person,  and  the  defendant's  participation  was 

2  relatively  minor.                                         i     ■  ■ 

■3  .     "('^)    As  used  in  this  subsection — 

-  4  •                "(-^)    'opiate'  means  a  mixture  or  substance  con- 

■  5  taining  a  detectable  amount  of  any  narcotic  drug  that  is 

•6  a  controlled  substance  in  schedule  I  or  II,  other  than 

7  a  narcotic  drug  consisting  of    (i)    coca  leaves;    (ii)    a 

8  compound,  manufacture,  salt,  derivative,  or  preparation 

9  of  coca  leaves;  or  (iii)  a  substance  chemically  identical 

10  thereto;  and  ;• 

11  "(B)    'felony'  means  an  offense  for  which  a  term 

12  of  imprisonment  of  more  than  one  year  is  authorized.". 

13  Sec.   102.  Part  A  of  title  III  of  the  Comprehensive 

14  Drug  Abuse  Prevention  and  Control  Act  of  1970  (21  U.S.C. 

15  951  etseq.)  is  amended  as  follows: 

16  (a)    Section   1010    (21   U.S.C.  960)    is  amended  by 

17  adding  the  following  new  paragivaph  at  the  end  of  subsection 

18  (b)  : 

19  "(3)  (A)    Except  as  provided  in  subparagraph    (B), 

20  the  judge,  in  setting  the  sentence  under  paragraph    {A) 

21  for  an  offense  involving  an  opiate,  may  not  sentence  the 

22  person   to   probation,    or   suspend   imposition   or   execution 

23  of  the  sentence,  or  sentence  the  person  pursuant  to  chap- 

24  ter  402   of  title    18,   but  shall  sentence   the   defendant  to 

25  a  term  of  imprisonment  of  not  less  than  3  years  and  shall 
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1  designate  a  term   of  parole  ineligibility   j)iir.suant   to   sec- 

2  tion  4208(a)  (1)    of  title  18,  United  States  Code,  of  not 

3  less   than   3   years.    A   term   of   imprisonment   under   this 

4  subparagraph   shall   run   consecutively   to   any   other   term 

5  of  imprisonment  imposed   on   the   defendant,   and   a   term 

6  of  parole   ineligibility  under   this   subparagraph   shall   run 

7  consecutively  to  any  other  terms  of  parole  ineligibility  im- 

8  posed  on  the  defendant  pursuant  to  section  4208(a)  (1)   of 

9  title  18.  :• 

-10  ''(B)  Notwithstanding  the  provisions  of  paragraph  (3) 

11  (A) ,  the  court  may  sentence  the  defendant  to  a  shorter  term 

12  of  parole  ineligibility  than  required  under  paragraph    (3) 

13  (A) ,  to  a  term  of  imprisonment  with  no  term  of  parole  in- 
eligibility, or  to  probation,  or  may  suspend  imposition  or 

15 

execution  of  the  sentence,  if  the  court  finds  that,  at  the  time 

of  the  offense — 

17 

"(i)    the  defendant  was  less  than  eighteen  years 

1«  old; 

"  (ii)    the  defendant's  mental  capacity  was  signifi- 

20 

cantly  impaired,  although  not  so  impaired  as  to  con- 

21 

stitute  a  defense  to  prosecution ;  •  ^ 

22 

"(iii)    the  defendant  was  under  unusual  and  sub- 

23 

stantial  duress,  although  not  such  duress  as  w^ould  con- 

24 

stitute  a  defense  to  prosecution ;  or 
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1  "(iv)    the  defendant  was  an  accomplice,  the  con- 

2  duct  constituting  the  offense  was  principally  the  conduct 

3  of  another  person,  and  the  defendant's  participation  was 

4  relatively  minor. 

5  *'(C)   As  used  in  this  paragraph — 

6  "(i)    'opiate'  means  a  mixture  or  suhstance  con- 

7  taining  a  detectable  amount  of  any  narcotic  drug  that 

8  is  a  controlled  substance  in  schedule  I  or  II,  other  than 

9  a  narcotic  drug  consisting  of    (a)    coca  leaves;    (b)    a 

10  compound,  manufacture,  salt,  derivative,  or  preparation 

11  of  coca  leaves;  or   (c)   a  substance  chemically  identical 

12  thereto,  and 

13  "(ii)    'felony'  means  an  offense  for  which  a  term 

14  of  imprisonment  of  more  than  one  year  is  authorized.". 

15  .        (b)    Section   1012    (21  U.S.C.  962)    is  amended  by 

16  adding  the  following  at  the  end  thereof : 

17  "(d)  (1)    Except  as  provided  in  paragraph    (2),  the 

18  judge,  in  settmg  the  sentence  for  an  offense  under  section 

19  1010(b)  involving  an  opiate,  if  the  person  conmaitted  such 

20  violation  after  he  had  been  convicted  of  a  felony  under  Fed- 

21  eral,  State,  or  foreign  law  relating  to  an  opiate,  shall  not 

22  sentence  the  person  to  probation  or  suspend  imposition  or 

23  execution  of  the  sentence,  or  sentence  the  person  pursuant 

24  to  chapter  402  of  title  18,  but  shall  sentence  the  person 

25  to  a  term  of  imprisonment  of  not  less  than  6  years  and 
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1  shall  designate  a   term  of  parole  ineligibility  pursuant   to 

2  section  4208(a)  (1)    of  title   18,   United  States  Code,   of 

3  not  less  than  6  years.  A  term  of  imprisonment  under  this 

4  paragraph  shall  rmi  consecutively  to  any  other  temi  of  im- 

5  prisonment  imposed  on  the  defendant,  and  a  term  of  parole 

6  ineligibility  under   this   paragraph   shall   run   consecutively 

7  to  any  other  term  of  parole  ineligibility  imposed  on  the 

8  defendant  pursuant  to  section  4208(a)  (1)   of  title  18. 

9  .       "  (2)  Notwithstanding  the  provisions  of  paragraph  (1) , 

10  the  court  may  sentence  the  defendant  to  a  shoi*ter  term  of 

11  parcle   ineligibility   or   imprisonment   than   required   under 

12  paragraph  ( 1 ) ,  to  a  term  of  imprisonment  -uith  no  term  of 

13  parole  ineligibility,  or  to  probation,  or  may  suspend  im- 
11  position  or  execution  of  the  sentence,  if  the  court  finds  that, 
15  at  the  time  of  the  offense — 

IG  "  (A)   the  defendant  was  less  than  eighteen  j^ears 

17  old; 

18  "(B)    the  defendant's  mental  capacity  was  signifi- 

19  cantly  impaired,  although  not  so  impaired  as  to  consti- 

20  tute  a  defense  to  prosecution ; 

21  "(C)    the  defendant  was  imder  unusual  and  sub- 

22  stantial  duress,  although  not  such  duress  as  would  con- 

23  stitute  a  defense  to  prosecution ;  or 

24  "(^)    ^he  defendant  was  an  accomplice,  the  con- 

25  duct  constituting  the  offense  was  principally  the  conduct 
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1  of  another  person,  and  the  defendant's  participation  was 

2  relatively  minor. 

3  "  (3)  As  used  in  this  subsection — 

4  "  {^^)    'opiate'  means  a  mixture  or  substance  con- 

5  taining  a  detectable  amount  of  any  narcotic  drug  that 

6  is  a  controlled  substance  in  schedule  I  or  II,  other  than 

7  a  narcotic  drug  consisting  of    (i)    coca  leaves;    (ii)    a 

8  -  compound,  manufacture,  salt,  derivative,  or  preparation 

9  of  coca  leaves;  or  (iii)  a  substance  chemically  identical 

10  thereto ;  and 

11  "(B)    'felony'  means  an  offense  for  which  a  term 

12  of  imprisonment  of  more  than  one  year  is  authorized.". 

13  (e)    Section   1013    (21   U.S.C.  963)    is  amended  by 

14  designating  the  existing  language  as  subsection    (a)    and 

15  adding  the  following  new  subsection   (b)  : 

16  *'(b)  (1)    Except  as  provided  in  paragrai)h    (2),   the 

17  judge,  in  setting  the  sentence  under  subsection    (a)    for  an 

18  attempt  or  conspiracy  to  commit  an  olTense  described  in  sec- 

19  tion   1010(a)    involvmg  an  opiate,  may  not  sentence  the 

20  person  to  probation,  or  suspend  imposition  or  execution  of 

21  the  sentence,  or  sentence  the  person  pursuant  to  chapter 

22  402  of  title  18,  but  shall  sentence  the  person  to  a  temi  of 

23  imprisonment  of  not  less  than  3  years  and  shall  designate 

24  a  term  of  parole  ineligibility  pursuant  to  section  4208  (a) 

25  ( t)  of  title  18,  United  gt{\tes  Code,  of  not  lcs§  than  3  years, 
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1  If  the  person  committed  such  violation  after  he  had  heen 

2  convicted  of  a  felony  under  Federal,  State,  or  foreign  law 

3  relating  to  an  opiate,  the  mandatory  mmimuni  term  of  im- 

4  prisonment  under  this  subsection  shall  be  not  less  than  6 

5  years  and  the  mandatory  minimum  term  of  parole  ineligibil- 

6  ity  pursuant  to  section  4208(a)  (1)    of  title   18,   United 

7  States  Code,  shall  be  not  less  than  6  years,  A  term  of  un- 

8  prisonment  under  this   paragi-aph  shall  run   consecutively 

9  to  any  other  term  of  imprisonment  imposed   on   the  de- 

10  fendant,  and  a  terai  of  parole  ineligibility  under  this  para- 

11  graph  shall  run  consecutively  to  any  other  term  of  parole 

12  ineligibility  imposed  on  the  defendant  pursuant  to  section 

13  4208(a)  (1)   of  title  18. 

14  "  (2)  Notwithstandmg  the  provisions  of  paragraph  (1), 

15  the  comt  may  sentence  the  defendant  to  a  shorter  term  of 

16  parole   ineligibility   or  imprisonment   than   required   under 
l"^  paragraph  (1),  to  a  term  of  imprisonment  with  no  term  of 

18  parole  inehgibiUty,  or  to  probation,  or  may  suspend  imposi- 

19  tion  or  execution  of  the  sentence,  if  the  court  finds  that,  at 

20  the  tune  of  the  offense —       .  : 

21  "(A)    the  defendant  was  less  than  eighteen  years 

22  old; 

23  ,,  "(B)    the   defendant's   mental   capacity   was   sig- 

24  nificantly   impaired,    although   not   so   impaired   as    to 

25  constitute  a  defense  to  prosecution ; 
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1  '^C)    tte  defeudaut  was  under  unusual  and  sub- 

2  stantial  duress,  although  not  such  duress  as  would  con- 

3  stitute  a  defense  to  prosecution ;  or 

4  "  (D)  the  defendant  was  an  accomplice,  the  conduct 

5  constituting   the    offense   was   principally    the    conduct 

6  of  another  person,  and  the  defendant's  participation  was 

7  relatively  minor. 

8  "  (3)  As  used  in  this  subsection — 

9  "(A)    'opiate'  means  a  mixture  or  substance  con- 

10  taining  a  detectable  amomit  of  any  narcotic  drug  that 

11  is  a  controlled  substance  in  schedule  I  or  II,  otlicr  than 

12  a  narcotic  drug  consisting  of    (i)    coca  leaves;    (ii)    a 

13  compound,  manufacture,  salt,  derivati\e,  or  })reparation 

14  of  coca  leaves;  or  (iii)  a  substance  chemically  identical 

15  thereto;  and 

16  "(B)  'felony'  means  an  ofifense  for  which  a  term  of 

17  imprisonment  of  more  than  one  year  is  authorized.". 

18  Sec.   103.  The  Federal  Rules  of  Criminal  Procedure 

19  are  amended  by  adding  the  following  new  rule  after  rule  32 : 

20  "Rule  32.1— Sentence  to  a  Mandatory  Sentence  op 

21  '.  iMrRISONMENT 

22  "If  a  defendant  is  convicted  of  an  offense  for  which  he 

23  may  be  sentenced  to  a  mandatory  term  of  imprisonment  or  a 

24  mandatory  term  of  parole  ineligibility  under  section  401  (b) 

25  (1)(C),    405(c),   40G(b),    1010(b)(3),    1012(d),    or 
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1  1013  (b)  of  the  Comprelicnsive  Drug  Abuse  Prevention  and 

2  Control   xVct,    as   amended    (21    U.S.C.    841(b)(1)(C), 

3  845(c),  846(b),  960(b)  (3),  962(d),  or  963(b)),  the 

4  coiu't,  prior  to  imposition  of  sentence  shall  hold  a  healing 

5  to  determine  whether  a  term  of  imprisonment  and  parole 
G  ineligibility  is  mandatory.  The  hearing  shall  be  held  before 

7  the  court  sitting  \^•ithout  a  jury,  and  the  defendant  and  the 

8  Government  shall  be  entitled  to  assistance  of  counsel,  com- 

9  pulsory  process,   and  cross-examination   of  such   witnesses 

10  as  appear  at  the  hearuig.  If  it  appears  by  a  proponderance  of 

11  the  information,  including  information  submitted  during  the 

12  trii'.l,  during  the  sentencing  hearing,  and  in  so  nuich  of  the 

13  presentence  report  relies  on,  that  the  defendant  is  sul)ject 
^  i  to  a  mandatory  term  of  imprisonment  and  parole  ineligibility, 
1^  the  court  shall  sentence  the  defendant  in  accordance  with 
1*^  the  appropriate  provisions  of  the  Comprehensive  Drug  Abuse 
l'^  Prevention  and  Control  Act  of  1970,  as  amended.  The  court 

18  shall  place  in  the  record  its  findings,  including  an  identifica- 

19  tion  of  the  information  relied  u])on  in  making  its  findings.". 

20  TITLE  II— CONDITIONS  OF  RELEASE 

21  Sec.  201.  Part  D  of  title  II  of  the  Comprehensive  Drug 

22  Abuse  Prevention  and  Control  Act  of  1970  (21  U.S.C.  801 

23  et  seq.)  is  amended  by  adding  at  the  end  thereof  the  follow- 

24  ing  new  sections : 
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1  "release  conditions 

2  "Sec.  412.  In  setting  conditions  of  release  under  section 

3  3146(a)    of  title  18,  United  States  Code,  for  any  person 

4  charged  with  an  offense  under  section  401  (a)    of  this  title 

5  or  section  1010  (a)    of  title  III  with  respect  to  an  opiate, 
C  or  charged  under  section  406  of  this  title  with  attempting  or 

7  conspirmg  to  commit  an  offense  under  section  401  (a)  of  this 

8  title  relating  to  an  opiate,  or  charged  under  section  1013  of 

9  title  III  with  attempting  or  conspiiing  to  commit  an  offense 

10  under  section  1010  (a)  of  title  III  relating  to  an  opiate,  the 

11  judicial  officer  shall,  in  addition  to  determining  which  con- 

12  ditions  will  reasonably  assure  the  appearance  of  the  person 

13  for  trial,  consider  which  conditions  will  reasonably  assure 

14  the  safety  of  the  community,  the  personal  safety  of  persons  in 

15  the  commmiity  including  witnesses  to  the  offense,  and  the 

16  avoidance  of  future  similar  offenses  by  the  person  charged. 

17  "denial  of  release  prior  to  trial 

18  "Sec.  413.  (a)  Subject  to  the  provisions  of  this  section 

19  and  notwithstanding  the  provisions  of  section  3146  of  title 

20  18,  United  States  Code,  a  judicial  officer  may  deny  release 

21  of  a  person  charged  with  a  violation  of  section  401  (a)    of 

22  this  title  or  section  1010(a)   of  title  III  with  respect  to  an 

23  opiate,  or  charged  under  section  406  of  this  title  with  at- 

24  tempting  or  conspiring  to  commit  an  offense  under  section 

25  401  (a)  relating  to  an  opiate,  or  charged  under  section  1013 


CXIII 


17 

1  of  title  III  with  attempting  or  conspiring  to  commit  an 

2  oflfense  under  section  1010  (a)    of  title  III  relating  to  an 

3  opiate,  who — 

4'  "(1)   has  previously  been  convicted  of  an  offense 

5  under  any  provision  of  Federal,  State,  or  foreign  law, 

6  relating  to  an  opiate,  ^\■hich  is  punishable  by  more  than 

7  one  year's  imprisonment ; 

8  "  (2)  at  the  time  of  the  offense,  was  on  parole,  pro- 

9  '      bation,  or  other  conditional  release  in  connection  with  a 

10  conviction  for  or  a  pending  charge  of  an  offense  under 

11  Federal  or  State  law  that  is  punishable  by  more  than 

12  one  year's  imprisonment; 

13  "(3)  is  a  nonresident  alien ; 

14  "  (4)  was  arrested  while  in  possession  of  a  passport 

15  or  other  documentation  necessary  for  international  travel 

16  incorrectly  identifying  him  or  belonging  to  some  other 

17  person ;  or 

18  "  (5)  has  been  convicted  of  having  been  a  fugitive 

19  from  justice,  an  escapee,  or  for  willfully  failing  to  appear 

20  before  any  court  or  judicial  officer  under  Federal   or 

21  State  law, 

22  "  (b)  No  person  described  in  subsection  (a)  of  this  sec- 

23  tion  shall  be  denied  release  unless  the  judicial  officer — 

24  "  (1)  holds  a  hearing  in  accordance  with  the  provi- 
2^?  sions  of  subseption  (p)  pf  this  section; 
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1  "(2)  finds- 

2  "(A)    tliat  there  is  clear  and  convincing  evi- 

3  donee  that  the  person  is  a  person  described  in  para- 

4  graph   (1),    (2),    (3),    (4),  or    (5)    of  subsection 

5  .         (a)  of  this  section; 

6  "  (I^)    that  there  are  no  conditions  of  release 

7  which  will  reasonably  assure  the  appearance  of  the 

8  person  charged,  the  safety  of  the  community,  the 

9  personal  safety  of  persons  in  the  community  includ- 
10  ing  v/itnesses  to  the  olTense,  or  the  avoidance  of 

future  similar  offenses  by  the  person  charged;  and 
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^2  "(C)    that   on   the   basis   of  information  pre- 
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sented  l)y  proffer  or  otherwise  to  the  judicial  officer 
there  is  a  substantial  probabiUty  that  the  person 

15  committed  the  offense  for  which  he  is  present  be- 

16  fore  the  officer,  and 

1'''  "('')   issues  an  order  denying  release  accompanied 

18  by  written  findings  of  fact  and  the  reasons  for  its  entiy. 

19  "(c)   The  following  procedures  shall  apply  to  hearings 

20  held  pursuant  to  this  section: 

21  "(1)    Whenever   the   person   is   before   a  judicial 

22  officer,  the  hearing  may  be  initiated  on  oral  motion  of 

23  the  United  States  attorney. 

24  ■  "(2)  Whenever  the  person  has  been  released  pur- 
suant to  section  3146  of  title  18,  United  States  Code, 
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2  and  it  subsequently  aj^pears  that  such  person  may  be 

2  subject  to  an  order  denying  release  under  this  section, 

3  the  United  States  attorney  may  initiate  a  hearing  by 

4  ex  parte  written  motion.  Upon  such  motion  the  judi- 

5  cial  officer  may  issue  a  warrant  for  the  arrest  of  the 

6  person. 

7  "(3)   The  hearmg  shall  be  held  immediately  upon 

8  the   person  being   brought  before    the   judicial   officer 

9  for  such  hearmg  unless  the  person  or  the  United  States 

10  attorney  moves  for  a  continuance.  A  continuance  granted 

11  on  motion  of  the  person  shall  not  exceed  five  calendar 

12  days,  unless  there  are  extenuating  circumstances.  A  con- 

13  tinuance  or  motion  of  the  United  States  attorney  shall 

14  be  granted  upon  good  cause  shown  and  not  exceed  three 

15  calendar  days.  The  person  may  be  held  pending  the 

16  hearing. 

17  "  (4)  The  person  shall  be  entitled  to  representation 

18  by  counsel  and  shall  be  entitled  to  present  infonnation 

19  by  proffer  or  otherwise,  to  testify,  and  to  present  wit- 

20  nesses  in  his  own  behalf.  ■' 

21  '""  "(5)    Information  stated  in,  or  offered  in  connec- 

22  tion  with,  any  order  entered  pursuant  to  this  section 

23  need  not  conform  to  the  rules  pertaining  to  the  admissl- 

24  bility  of  evidence  in  a  court  of  law. 

25  "  {Q)    Testimony  of  the  person  given  during  the 
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i  hearing  shall  not  be  admissible  on  the  issue  of  guilt  in 

2  any  other  judicial  proceedmg,  but  such  testimony  shall 

3  be  admissible  in  proceedings  under  sections  3150  and 

4  3151  of  title  18,  United  States  Code,  in  perjuiy  procced- 

5  ings,  and  for  the  purposes  of  unpeachment  ui  any  sub- 

6  sequent  proceedmgs. 

7  "  ( 7 )  Appeals  from  orders  denying  release  may  be 

8  taken  pursuant  to  section  3147  of  title  18,  United  States 

9  Code.  The  United  States  may  appeal  from  orders  grant- 

10  ing  release  under  this  section. 

11  "(d)   The  case  of  a  person  denied  release  pursuant  to 

12  this  section  shall  be  placed  on  an  expedited  calendar  and, 

13  consistent  with  the  sound  admmistration  of  justice,  his  trial 

14  shall  be  given  priority.  - 
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DEFINITIONS 


16  "Sec.  414.  As  used  in  sections  412  and  413  of  this 
1'^    title,  the  term — 

18  "(a)    'judicial  officer'  means  any  person  or  court 

19  authorized  pursuant  to  section  3041  of  title  18,  United 

20  States  Code,  or  the  Federal  Rules  of  Criminal  Procedure, 

21  to  admit  to  bail  or  otherwise  to  release  a  person  before 

22  ti'ial  or  sentencing  or  pending  appeal,  in  a  com-t  of  the 

23  United  States  and  any  judge  of  the  Superior  Court  of 

24  the  District  of  Columbia;  and 
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1  "(^)    ^ojMate'  has  the  mcanmg  set  forth  m  section 

2  401(d)   of  this  title.". 

3  Sec.  202.  The  table  of  contents  at  the  beginning  of  the 

4  Drug  Abuse  Prevention  and  Control  Act  of  1970  is  amended 

5  by  adding  the  following  new  items  after  the  item  relating  to 

6  section  411: 

"Sec.  412.  Kelease  conditions. 

"Sec.  413.  Denial  of  release  prior  to  trial. 

"Sec.  414.  Definitions.".  • 

7  TITLE  III— FOKFEITUEE  OF  PEOCEEDS  OF 

8  ILLEGAL  DRUG  TRANSACTION'S 

9  Sec.    301.   Section   511    of  the   Comprehensive   Drug 

10  Abuse  Prevention  and  Control  Act  of   1970    (21   U.S.C. 

11  881)  is  amended  by:  .  ' 

12  (a)  adding  at  the  end  of  subsection  (a)  the  follow- 

13  ing  new  paragraph :  .  ■    .  -     . 
"  (6)    All  proceeds  of  an  offense  described  in  this 

title  01*  title  III  and  all  moneys,  negotiable  instruments, 
and  securities  used  or  intended  to  be  used  by  any  person, 
directly  or  indirectly,  in  connection  Avith  a  violation  of 
this  title  or  title  III." ;  and 

(b)   adding  after  the  words  "Whenever  property" 
m  subsection    (e)    the  words  "described  in  subsections 
(a)  (1)  through  (a)  (5)";  and 
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1  (c)  adding  a  new  subsection  (h)  at  the  end  thereof 

2  as  follows : 

3  "(h)  Whenever  property  described  m  subsection  (a)  (6)  is 

4  forfeited  for  violation  of  this  title  or  title  III,  the  Attorney 

5  General,  making  due  provision  for  the  rights  of  any  innocent 
()  person; 

7  "(1)   iii^y  dispose  of  j)roperty  other  than  moneys, 

8  negotiable  instruments,  and  securities  in  the  manner  set 

9  forth  in  subsection  (e)  ; 

10  "(2)    may  dispose  of  negotiable  instruments  and 

11  securities  in  the  manner  prescribed  in  subsection    (e) 

12  (2)  ;and 

13  "(3)    shall  forward  currency  obtained  from  sales 

14  pursuant  to  paragraph   (2)   and  moneys  forfeited  under 

15  subsection  (a)  (6)  to  the  Treasurer  of  the  United  States 

16  for  deposit  in  the  general  fund  of  the  United  States 

17  Treasury.". 

18  TITLE   IV— ILLEGAL   EXPORT    OF    CASH 

19  Sec.  401.  Section  231  (a)  of  the  Currency  and  Foreign 

20  Transactions  Reporting  Act  is  amended  to  read  as  follows : 

21  "  (a)  Except  as  provided  in  subsection   (c)   of  this  sec- 

22  tion,  whoever,  whether  as  principal,  agent,  or  bailee,  or  by 
2;>  an  agent  or  bailee :                               •'".•- 

21  (1)     intends    to    transport,    or   have    transported, 

25  monetary  instruments  from  any  place  within  the  United 
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1  States   to   or   through   any   place   outside    the   United 

.2  States  in  an  amount  exceedmg  $5,000  on  any  one  oc- 

3  casion  shall  file  a  report  or  reports  in  accordance  with 

4  subsection    (b)    prior    to    departing   from    the    United 

5  States; 

6  (2)    knowingly  ti'ansports,  or  causes  to  be  trans- 

7  ported,  monetary  instmments  from  any  place  outside  the 

8  United  States  to  or  through  any  place  within  the  United 

9  States  in  an  amount  exceeding  $5,000  on  any  one  oc- 

10  casion  shall  file  a  report  or  reports  prior  to  or  at  the  time 

11  of  arrival  in  accordance  with  subsection   (b)  ;  or 

12  (3)  receives  monetary  instruments  at  the  termina- 
ls tlon  of  their  transportation  by  common  carrier  to  the 

14  United  States  from  or  through  any  place  outside  the 

15  United  States  in  an  amount  exceeding  $5,000  on  any  one 

16  occasion  shall  file  a  report  or  reports  in  accordance  with 

17  subsection  (b) .". 

18  Sec.  402.  Section  235  of  the  Currency  and  Foreign 

19  Transactions  Reporting  Act   (31  U.S.C.  1105)  is  amended 

20  by  redesignating  subsection   (b)   as  subsection    (c)   and  by 

21  adding  a  new  subsection  (b)  as  follows : 

22  "(b)  When  because  of  exigent  circumstances  a  waiTant 

23  cannot  be  obtained,  any  officer  of  Customs  may  search  with- 

24  out  a  warrant  any  of  the  individuals  or  objects  included  in 

25  subsection    (a)    of  this  section  if  he  has  probable  cause  to 


cxx 

.24 

1  believe  that  monetary  instruments  are  in  the  process  of  trans- 

2  portation  and  with  respect  to  which  a  report  required  under 

3  section  231  of  this  Act  (31  U.S.C.  1101)  has  not  been  filed 

4  or  contains  material  omissions  or  misstatements.". 

5  TITLE  V— PROMPT  EEPOETING  OF  VESSELS 

6  Sec.  501.  Section  433,  Tariff  Act  of  1930,  as  amended 

7  (19  F.S.C.  1433),  is  amended  to  read  as  follows: 

8  "The  master  of  any  vessel  from  a  foreign  port  or  place, 

9  or  of  a  foreign  vessel  from  a  domestic  port,  or  of  a  vessel  of 

10  the  United  States  carrying  bonded  merchandise,  or  foreign 

11  merchandise  for  which  entry  has  not  been  made,  arriving  at 

12  any  port  or  place  within  the  United  States,  shall  immedi- 

13  ately  report  the  arrival  of  the  vessel  at  the  nearest  custom- 
l-^-  house  or  such  other  place  as  the  Secretary  of  the  Treasury 

15  may  prescribe  in  regulations.  The  Secretary  may  by  regu- 

16  lation  extend  the  time,  not  to  exceed  twenty-four  hours  after 
1'7  the  arrival  of  the  vessel,  in  which  to  report  arrival.". 

18  Sec.  502.  Section  459,  Tariff  Act  of  1930,  as  amended 

19  (19  U.S.C.   1459),  is  amended  by  substituting  a  comma 

20  for  the  word  ''or"  wherever  it  appears  between  the  words 

21  ''entry"  and  "customhouse",  and  inserting  after  the  word 

22  "customhouse"  the  phrase  "or  other  places  as  the  Secretary 

23  of  the  Treasury  may  prescribe  in  regulations.". 
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U.S.  Senate,  Committee  on  the  Judiciary, 
Subcommittee  To  Investigate  Juvenile  Delinquency, 

Washington,  DC,  July  9,  1976. 

Hon.  Mike  Mansfield, 

Majority  Leader, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mike:  The  Subcommittee  To  Investigate  Juvenile  Delinquency,  Committee  on 
the  Judiciary,  had  scheduled  July  28  and  August  5,  1976  for  public  hearings  on 
the  "Narcotic  Sentencing  and  Seizure  Act  of  1976,"  S.  3411,  and  related  legislation 
designed  to  curb  illegal  drug  traffic.  This  Presidential  proposal  was  introduced  May 
1  1,  1976,  but  other  Committee  business,  and  Senate  Bayh's  illness  coupled  with  recent 
recesses  made  immediate  hearings  impossible. 

We  intended  to  give  specific  attention  to  the  stark  reality  that  many  who  sustain 
the  flow  of  heroin  do  so  while  on  bail  and  that  when  convicted  only  a  few  spend 
substantial  time  in  custody.  It  is  intended  that  these  discussions  will  help  refocus 
national  concern  and  stimulate  fair,  but  firm  federal  response  to  those  who  profit 
from  the  havoc  wrought  by  drug  traffic.  No  additional  appropriations,  however,  would 
be  required  to  implement  contemplated  legislation. 

In  view  of  the  continued  and  growing  public  demand  for  more  effective  curbs  on 
drug  traffickers  we  believe  that  the  contemplated  hearings  should  not  again  be  post- 
poned. We  respectfully  request  permission  from  the  leadership  to  proceed  as  planned. 

With  warm  regards. 

Sincerely, 

Roman  L.  Hruska, 
Ranking  Minority  Member,  Committee  on  the  Judiciary. 

Birch  Bayh, 
Chairman,  Subcommittee. 


[From  the  Congressional  Record,  July  22,  1976) 

Untimely  and  Unjustified  Criticism  of  Drug  Enforcement  Administrator 

Mr.  Hrusks.  Mr.  President,  this  past  weekend  the  Permanent  Subcommittee  on  In- 
vestigations of  the  Senate  Government  Operations  Committee  issued  a  report  highly 
critical  of  Federal  efforts  to  halt  drug  abuse  in  this  country. 

The  report  seems  to  indicate  that  our  narcotics  problems  are  due  to  inadequate 
efforts  by  the  Drug  Enforcement  Administration  of  the  Department  of  Justice. 

Unfortunately,  the  report  is  untimely  and  completely  misses  the  mark.  It  is  simplistic 
in  its  conclusions  and  contributes  little  to  the  American  public's  understanding  of 
the  problem  of  drug  abuse  and  its  causes. 

We  in  the  Congress  must  recognize  that  the  police  alone  cannot  keep  our  streets, 
suburbs,  and  rural  areas  safe  from  drugs  and  crime. 

The  new  Administrator  of  the  Drug  Enforcement  Administration,  Peter  F.  Bensinger, 
made  the  point  very  clearly  when  he  said; 

How  can  we  have  effective  narcotic  enforcement  when  the  judges  put  one  out 
of  every   three  offenders  convicted  of  a  narcotics  offense   out  on  the  streets  on 
probation?  One   out  of  every   two  persons  convicted   in    1975   in   Federal   courts 
on  narcotics  charges  was  either  given  probation  or  a  sentence  that  would  make 
them  eligible  for  parole  in  one  year  or  less. 
Mr.  President,  it  is  easy  to  criticize  law  enforcement  agencies,  but  DEA  is  fighting 
a   drug  war  with    one   hand   tied   behind   its   back,   and   if  the   Senate   really  wants  to 
help   curb   the    illegal    traffic    of  narcotics   in    the    United   States,   then    I    suggest   that 
it  consider  the  urgent  need  for  stronger  sentencing  and  more  realistic  bail  as  a  meaning- 
ful deterrent. 

Mr.  President,  there  is  currently  pending  in  the  Judiciary  Committee  a  bill  that 
would  address  this  problem  headon.  The  bill,  S.  3411,  was  introduced  on  May  11, 
1976,  by  this  Senator  and  others  at  the  request  of  the  administration.  The  provisions 
of  S.  341  1  were  the  result  of  the  President's  April  27,  1976,  message  to  the  Congress 
on  Drug  Abuse  in  this  Nation. 

In  his  April  27  message,  the  President  stated: 

Justice  Department  statistics  show  that  one  out  of  every  four  persons  convicted 
of  trafficking  in  heroin  received  no  prison  sentence  at  all.  One  out  of  every 
three  received  a  sentence  of  less  than  three  years.  And  since  convicted  traffickers 
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are  eligible  for  parole  upon  the  complelion  of  one-third  of  their  sentence,  even 
those  who  received  longer  sentences  rarely  served  more  than  a  few  years. 

Mr.  President,  laws  that  permit  this  to  happen  must  be  changed,  or  our  efforts 
to  detect  and  arrest  lawbreakers  cannot  be  expected  to  succeed.  Deterrence — certainty 
that  a  conviction  will  mean  substantial  jail  time — must  be  achieved.  S.  3411  can  bring 
this  about. 

The  distinguished  Senator  from  Indiana  (Mr.  Bayh)  and  I  have  announced  our  inten- 
tion to  hold  prompt  hearings  on  this  bill  in  the  Judiciary  Committee.  If  the  Senate's 
schedule  permits,  we  will  encourage  early  action  on  the  Senate  floor  prior  to  adjourn- 
ment. 

The  report  issued  by  the  Senate  Government  Operations  Subcommittee  does  not 
do  justice  to  the  Drug  Enforcement  Administration  competent  staff,  or  to  the  facts. 
For  example,  the  report  criticizes  DEA's  inadequate  internal  security.  Although  this 
may  have  been  true  a  year  and  a  half  ago,  the  new  Administrator  has  increased 
the  DEA  Internal  Security  force  from  29  to  51  since  January  of  this  year.  The  report 
does  not  reflect  these  changes. 

Mr.  President,  the  report  also  criticizes  the  "street-level"  enforcement  efforts  of 
DEA,  but  in  the  past  9  months  DEA  arrests  of  major  drug  traffickers  have  increased 
106  percent. 

Criticism  also  was  made  of  poor  DEA  interagency  relations  within  the  Federal 
Government.  This  is  not  the  case.  Administrator  Bensinger  has  made  a  personal  and 
concerted  effort  to  step  up  cooperation  between  DEA  and  FBI,  the  Customs  Service 
and  the  Internal  Revenue  Service  Unfortunately,  the  Government  Operations  Subcom- 
mittee report  does  not  reflect  these  recent  good  faith  efforts  by  DEA  to  put  its 
own  house  in  order  and  get  on  with  the  business  at  hand — fighting  the  illicit  drug 
traffic  in  this  country. 

Mr.  President,  I  am  not  attempting  to  defend  any  past  abuses  within  the  Drug 
Enforcement  Administration  that  the  Government  Operations  Subcommittee  may  have 
found  in  its  preliminary  report.  The  fact  is,  however,  that  the  agency,  under  its  present 
leadership,  has  made  every  effort  to  improve  its  performance  in  an  area  that  is  one 
of  the  most  complicated,  dangerous,  and  sophisticated  law  enforcement  tasks  facing 
the  Federal  Government  today.  The  subcommittee  definitely  needs  to  update  its  report. 
I  hope  it  will  do  so  in  the  near  future.  In  the  meantime,  I  believe  my  colleagues 
and  the  American  people  should  be  aware  that  the  report  is  misleading  and  untimely. 


[From  the  Congressional  Record,  July  23,  1976! 

Unanimous-Consent  Agreement — Committee  Meetings 

Mr.  Mansfield.  Now,  Mr.  President,  and  this  has  been  cleared  on  the  other  side, 
I  ask  unanimous  consent  that  the  Refugee  Subcommittee  of  the  Judiciary  Committee 
be  permitted  to  conduct  an  oversight  hearing  on  Thursday,  July  29;  that  the  Committee 
on  Interior  and  Insular  Affairs  be  permitted  to  conduct  oversight  hearings  on  August 
3  and  4  on  the  Alaska  pipeline  situation;  that  the  Subcommittee  on  Near  Eastern 
and  South  Asian  Affairs  of  the  Committee  on  Foreign  Relations  be  permitted  to  conduct 
an  oversight  hearing  on  Monday,  July  26;  that  the  Committee  on  the  Judiciary  be 
permitted  to  meet  on  July  28  to  consider  pending  nominations,  immigration  matters, 
and  a  bill  to  amend  the  Federal  Trade  Commission  Act;  that  the  Committee  on  Com- 
merce be  permitted  to  meet  on  July  28  for  the  purpose  of  considering  certain  nomina- 
tions; that  the  Subcommittee  to  Investigate  Juvenile  Delinquency  of  the  Committee 
on  the  Judiciary  be  permitted  to  meet  on  July  28  and  August  5  to  consider  the 
Narcotics  Sentencing  and  Seizure  Act  of  1976;  that  the  Subcommittee  on  Parks  and 
Recreation  of  the  Committee  on  Interior  and  Insular  Affairs  be  permitted  to  meet 
on  July  26,  27,  and  August  2;  that  the  Health  Subcommittee  of  the  Committee  on 
Labor  and  Public  Welfare  be  permitted  to  meet  on  July  28  to  consider  S.  2910; 
that  the  Committee  on  Foreign  Relations  be  permitted  to  meet  on  July  27  to  consider 
international  commodity  agreements,  which  has  a  time  factor  to  contend  with;  and 
that  the  Committee  on  Public  Works  be  permitted  to  meet  on  July  29  to  markup 
the  Water  Pollution  Act  and  on  August  5  to  consider  the  omnibus  water  resources 
bill. 

The  Presiding  Officer  (Mr.  Stone).  Is  there  objection?  Without  objection,  it  is  so 
ordered. 

Mr.  Mansfield.  I  thank  the  Senator. 
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(From  the  Congressional  Record,  July  23,  1976) 

Notice  of  Hearings  on  the  Narcotic  Sentencing  and  Seizure  Act  of  1976, 

S.  3411 

Mr.  Bayh.  Mr.  President,  the  Subcommittee  To  Investigate  Juvenile  Delinquency 
has  scheduled  July  28  and  August  5  for  hearings  on  S.  3411  and  related  measures, 
designed  to  make  more  effective  the  Federal  effort  to  curb  traffic  in  dangerous  drugs, 
which  are  pending  before  the  subcommittee. 

We  intend  to  give  attention  to  the  stark  reality  that  many  who  sustain  the  illegal 
flow  of  heroin  do  so  while  on  bail  and  that  once  they  are  convicted  few  spend 
substantial  time  in  custody.  While  I  am  especially  concerned  that  the  constitutional 
rights  of  criminal  defendants  are  fully  secured,  1  am  likewise  concerned  that  within 
such  a  framework  our  citizens  are  fully  protected.  In  addition  to  a  review  of  pretrial 
detention  we  intend  to  develop  a  record  on  the  following  proposals;  mandatory 
minimum  sentences  for  drug  traffickers;  forfeiture  of  the  proceeds  of  illegal  drug 
transactions;  increased  authority  to  permit  customs  officers  to  search  persons  suspected 
of  smuggling  money  out  of  the  country;  stricter  arrival  reporting  requirements  for 
small  privately-owned  vessels;  increases  in  the  cash  value  of  goods  possessed  by  nar- 
cotics violators  subject  to  forfeiture;  and  other  related  concerns,  including  the  effective- 
ness of  the  Internal  Revenue  Service  effort  to  prosecute  narcotic  law  violators. 

The  subcommittee  plans  to  hear  testimony  on  July  28,  1976  from  the  Honorable 
Edward  H.  Levi,  Attorney  General  of  the  United  States;  Mr.  Peter  Bensinger,  the 
Administrator  of  the  Drug  Enforcement  Administration;  Mr.  Richard  Thornburgh, 
Assistant  Attorney  General,  Criminal  Division;  Mr.  Earl  Silbert,  U.S.  Attorney  for 
the  District  of  Columbia,  and  other  representatives  from  the  Department  of  Justice. 
Likewise,  Mr.  David  Macdonald,  Assistant  Secretary  of  the  Department  of  the  Treasury; 
Mr.  Donald  Alexander,  the  Commissioner  of  the  Internal  Revenue  Service;  Mr.  Vernon 
Acree,  Commissioner  of  Customs  and  other  Treasury  Department  officials  will  appear. 
The  Department  officials  will  be  present  primarily  to  explain  and  discuss  President 
Ford's  drug  message  to  the  Congress  and  the  recommended  legislation. 

On  August  5,  the  subcommittee  plans  to  hear  testimony  from  a  number  of  legal 
scholars  and  various  associations  with  special  interest  in  these  matters. 

The  hearing  on  July  28  is  scheduled  to  begin  at  9;30  a.m.  in  room  1318  of  the 
Dirksen  Office  Building.  On  August  5,  the  hearing  will  begin  at  9:30  a.m.  in  room 
2228  of  the  Dirksen  Office  Building. 

Anyone  interested  in  these  hearings,  or  desiring  to  submit  a  statement  for  our  record 
should  contact  Mr.  John  M.  Rector,  staff  director  and  chief  counsel  of  the  subcommittee 
at  202-224-2951  or  A504,  U.S.  Senate,  Washington,  D.C.  20510. 


[From  the  Congressional  Record,  August  3,  1976] 
Bayh  Calls  for  Sensible  Federal  Drug  Control  Priorities 

legislative  strategy  targeting  drug  traffic  kingpins 

Mr.  Bayh.  Mr.  President,  last  week  the  Subcommittee  To  Investigate  Juvenile 
Delinquency  began  its  assessment  of  President  Ford's  April  27,  1976,  drug  abuse 
message  to  the  Congress  and  the  accompanying  proposal  for  fighting  drug  abuse,  the 
Narcotic  Sentencing  and  Seizure  Act  of  1976,  S.  3411,  which  was  introduced  on 
May  II,  1976,  by  Senators  Hruska,  Eastland,  Hugh  Scott,  Thurmond,  and  Buckley. 

Since  this  Presidential  proposal  was  introduced  in  mid-May,  other  committee  business, 
and  my  illness  coupled  with  recent  recesses  made  immediate  hearings  impossible.  We 
are  especially  appreciative  that  Majority  Leader  Mansfield  and  Minority  Leader  Scott 
permitted  us  to  proceed  with  these  vital  hearings  late  in  the  session. 

We  intend  to  give  specific  attention  to  the  stark  reality  that  many  who  sustain 
the  flow  of  heroin  and  equally  dangerous  drugs  such  as  barbiturates,  do  so  while 
on  bail  and  that  when  convicted  only  a  few  spend  substantial  time  in  custody.  To 
add  insult  to  injury  these  same  high-level  traffickers  manage  to  avoid  the  tax  collector 
while  law-abiding  citizens  carry  their  share  of  the  tax  burden.  It  is  intended  that 
these  hearings  will  help  refocus  national  concern  and  stimulate  fair  but  firm  Federal 
response  to  those  who  profit  from  the  havoc  wrought  by  drug  traffic. 

Last  week  we  heard  impressive  and  alarming  testimony  about  our  Nation's  inability 
to  even  focus  our  drug  law  enforcement  apparatus  and  our  criminal  justice  resources 
on  these  "kingpin"  profiteers.  While  I  am  especially  concerned  that  the  constitutional 
rights  of  criminal  defendants  are  fully  secured,  I  am  likewise  concerned  that  within 
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such  a  framework  our  citizens  are  fully  protected.  We  must  reallocate  our  resources 
and  sharpen  our  prosecutorial  tools  and  strengthen  our  criminal  justice  system  so 
that  it  deters,  disrupts,  and  detains  these  criminals. 

Since  the  passage  of  the  Comprehensive  Drug  Abuse  Prevention  and  Control 
Act — Public  Law  91-513 — in  1970,  our  subcommittee  to  investigate  juvenile  delinquen- 
cy, which  developed  this  measure,  has  monitored  its  implementation  and  sought  to 
assure  that  the  Federal  agencies  responsible  for  its  enforcement  acted  appropriately 
to  curb  the  illegal  importation,  manufacture,  and  distribution  of  controlled  drugs. 

The  1970  act  also  established  a  comprehensive  scheme  for  the  regulation  and  control 
of  dangerous  drugs  manufactured  for  legitimate  purposes.  It  was  to  more  specifically 
address  this  facet  of  the  1970  act — the  Controlled  Substances  Act  and  the  Controlled 
Substances  Transport  and  Export  Act — that  the  constitutional  cornerstone  became  the 
commerce  clause  rather  than  the  taxing  authority.  In  any  case,  regarding  illegal  traffic 
in  natural  opiates — heroin,  morphine — whether  under  the  tax  authority  approach  or 
the  commerce  clause  it  is  difficult  to  hypothesize  a  case  with  no  interstate  aspect. 

Regarding  the  dimension  and  abuse  of  domestic  legally  manufactured  controlled 
substances  we  have  made  considerable  progress  in  the  last  several  years.  We  have 
obtained  a  drastic,  but  necessary,  95-percent  reduction  in  domestic  amphetamine 
production.  We  have  secured  more  appropriate  control  over  our  production  and  dis- 
tribution of  other  drugs  with  high  abuse  potential,  including  the  barbiturates  and 
methaqualone.  And  to  prevent  illegal  traffic  and  abuse  of  methadone  we  have  obtained 
stricter  controls  over  its  storage  and  distribution.  In  short,  these  and  similar  important 
steps  have  effectively  helped  to  reduce  illicit  traffic  and  clandestine  manufacture  of 
controlled  drugs. 

Our  efforts  aimed  at  curbing  illegal  traffic  in  illegal  drugs  have  not  experienced 
the  same  degree  of  success. 

The  subject  of  extensive  hearings  by  the  subcommittee  last  year  on  the  effectiveness 
of  the  Nation's  drug  control  laws — the  opium  poppy — is  not  of  domestic  origin,  but 
its  byproducts,  or  at  least  one  of  them — heroin — is  certainly  familiar  to  every  American. 

Indeed,  we  are  all  too  familiar  with  the  devastating  effects  of  heroin  on  the  individual 
addict,  their  families,  and  society  at  large.  We  know  that  heroin  abuse  has  destructive 
physiological  consequences,  debilitating  the  health  of  the  abuser  and  impairing  an 
addict's  ability  to  lead  a  normal  productive  life.  The  social  consequences  are  equally 
devastating.  In  order  to  support  a  habit,  the  addict  is  driven  to  engage  in  criminal 
activities  which  threaten  the  safety  and  well-being  of  all  our  citizens.  The  costs  in 
human  and  economic  terms  are  enormous: 

Billions  of  dollars  are  expended  each  year  to  protect  our  citizens  from  drug-related 
crime; 

Billions  of  dollars  of  merchandise  are  stolen  each  year  to  support  heroin  habits; 

Billions  of  dollars  are  invested  annually  in  drug  prevention,  treatment,  and  rehabilita- 
tion programs; 

Many  innocent  people  are  physically  assaulted  and  even  killed  in  the  course  of 
drug-related  crime;  and 

Hundreds  of  thousands  of  otherwise  productive  lives  are  lost  to  the  destructive  and 
often  endless  cycle  of  heroin  addiction. 

We  have  learned — and  through  the  course  of  our  recent  hearings  are  still  learn- 
ing— from  bitter  experience  that  there  are  no  simple  solutions  to  the  epidemic  of 
narcotic  addiction  nor  to  the  ever-escalating  levels  of  illegal  narcotic  traffic.  There 
are  no  panaceas — no  magic  wands. 

In  fact,  opium  control  presents  especially  difficult  and  complex  considerations.  The 
plant  which  spawns  heroin  to  which  our  citizens  succumb  likewise  issues  drugs  to 
ease  the  misery  of  the  terminal  cancer  patient  and,  ironically,  provides  us  with  the 
antagonist  medication  necessary  to  treat  those  suffering  acute  narcotic  overdose.  There 
is  little  doubt  that  the  opium  poppy  is  a  double-edged  sword,  life  threatening  and 
life  saving. 

We  have  made  some  progress  in  curbing  narcotic  traffic  and  addiction,  but  we 
must  be  forever  vigilant  that  rhetoric  about  "the  light  at  the  end  of  the  tunnel" 
or  "turning  the  corner"  on  any  problem  not  delude  us  into  believing  that  we  have 
actually  accomplished  our  objectives. 

One  thing  that  we  established  through  our  hearings  last  year  was  that  the  White 
House  was  less  than  candid  with  Congress  and  the  American  people  regarding  their 
assessment  of  the  importance  of  the  Turkish  ban  on  the  cultivation  of  opium  poppies 
in  the  effort  to  curb  heroin  traffic  and  addiction. 

Former  Presidential  assistants  with  special  responsibilities  in  the  area  of  drug  control 
and  abuse  told  the  subcommittee  that  in  October  1971  shortly  after  the  Turkish  Govern- 
ment announced  the  ban,  that  the  plan  was  ill-conceived. 
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Dr.  Jerome  Jaffe,  former  Director  of  the  White  House  Special  Action  Office  testified 
that  he  never  beUeved  that  a  ban  on  the  growth  of  opium  poppies  would  be  effective 
in  stopping  the  spread  of  heroin  in  the  United  States. 

Mr.  Walter  Minnick,  former  White  House  Staff  Assistant  to  the  President  for 
Domestic  Affairs  and  Staff  Coordinator  for  the  Cabinet  Committee  on  International 
Narcotics  Control,  told  the  subcommittee,  quite  candidly,  that: 

The  Congress  and  the  American  people  were  led  to  believe  that  the  ban  was  an 
indispensable  part  of  getting  on  top  of  heroin  addiction. 

Throughout  1972  the  White  House  produced  release  after  release,  heralding  the 
Turkish  ban  as  a  major  breakthrough  in  the  fight  against  heroin  addiction  and  as 
clear  evidence  that  the  battle  was  well  on  its  way  to  being  won.  This  "hoopla"  about 
the  ban  stepped  up  markedly  during  the  fall  of  that  year. 

Apparently  the  Nixon  administration  was  more  concerned  in  1972  with  the  reelection 
campaign  than  they  were  about  controlling  poppy  production  and  solving  the  heroin 
problem. 

The  record  developed  to  date  by  the  subcommittee  leaves  little  doubt  that  the 
Nixon  administration  not  only  created  a  misimpression  about  the  ban  and  the  policy 
of  eradication,  but  that  it  had  little  time,  if  any,  to  heed  the  caution  and  advice 
of  medical  experts  and  others  who  warned  that  such  policies  could  have  long-term 
damaging  ramifications  including  possible  shortages  and  the  emergence  of  a  strong, 
viable  Mexican  connection  along  our  southwestern  border. 

Even  prior  to  former  President  Nixon's  message  to  the  Congress  in  June  1971, 
which  set  out  the  duel  objectives  of  a  ban  on  poppies  and  the  development  of  synthetic 
alternatives  to  opiates,  agencies  experts  in  a  confidential  memorandum  had  alerted 
the  White  House  to  these  likely  ramifications. 

Testimony  presented  to  the  subcommittee,  however,  revealed  that  White  House  ad- 
visers including  Mr.  John  Ehrlichman,  reportedly  had  decided  that  the  poppy  ban 
was  "good  politics"  in  that  it  would  provide  a  high-profile,  simple,  ostensible  answer 
to  the  crime  problem  with  which  heroin  addiction  and  traffic  are  so  intimately  as- 
sociated. 

Even  in  late  1972  and  1973  when  the  prospect  of  an  opiate  shortage  was  rapidly 
becoming  a  reality,  the  White  House  ignored  warnings  by  the  medical  community 
and  others  that  White  House  "poppy  politics"  was  responsible  for  the  shortage  as 
well  as  the  failure  to  effectively  focus  on  heroin  traffic. 

In  a  very  short  period  of  time  Mexico  had  become  the  primary  supplier  of  heroin 
to  the  United  States,  and  although  the  Turkey  ban  did  cause  a  shortage  of  heroin 
it  was,  as  General  Accounting  Office  investigators  told  the  subcommittee,  limited  to 
major  cities  in  the  East  and  "a  temporary  thing  at  best." 

The  heroin  problem  now  is  worse  than  it  was  before  the  ban. 

The  American  people  are  sick  and  tired  of  being  sold  a  bill  of  goods. 

As  a  Member  of  Congress  who  has,  likewise,  relied  on  less  than  candid  representations 
at  the  highest  levels  of  the  executive  branch  in  recent  years,  I  know  we  were  sold 
a  bill  of  goods  in  this  instance. 

We  are  interested  in  developing  a  full  and  complete  understanding  of  these  issues 
so  that  sound  national  policies  in  the  area  can  be  substituted  for  past  mistakes. 

As  late  as  February  21,  1974,  President  Nixon  concluded  his  drug  abuse  in  America 
message  to  the  Congress  by  saying  in  part: 

Drug  abuse  is  a  problem  that  we  are  solving  in  America.  We  have  already  turned 
the  corner  on  heroin. 

Now,  even  White  House  officials,  as  they  announce  that  all  the  indicators  of  heroin 
abuse  are  up  again,  are  cautioning  others  about  claiming  victory  in  the  war  against 
the  poppy  and  heroin.  In  fact,  on  March  5,  1975,  Dr.  Robert  Dupont  then  Director 
of  the  White  House  Special  Action  Office  on  Drug  Abuse  Prevention,  told  the  subcom- 
mittee that  "we  can  no  longer  talk  about  having  turned  the  corner  on  heroin  anywhere." 

Similar  discouraging  observations  were  contained  in  the  recently  released  National 
Institute  on  Drug  Abuse  publication  "Heroin  Indicators  Trend  Report."  Director  Dupont 
reiterated  the  mistake  that  was  made  in  interpreting  what  proved  to  be  a  regional, 
temporary  downtrend  in  usage  in  1973  as  a  turning  point  in  the  national  antidrug 
fight  and  revealed  that  the  evidence  is  now  clear  that  since  1973  the  heroin  use 
problem  in  the  United  States  had  deteriorated. 

Maps  provided  for  the  subcommittee  use  in  December  1974  by  GAO  graphically 
illustrate  the  source  of  what  Dr.  Dupont  termed  the  deteriorating  heroin  problem: 
Mexico. 

Mexico  has  become  a  significant  supplier  of  the  heroin  reaching  United  States  markets 
for  illicit  distribution.  DEA  statistics  show  that  in  the  year  ending  June  30,  1972, 
8  percent  of  the  heroin  seized  in  the  United  States  was  Mexican.  By  June  30,   1973, 
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the  amount  of  seized  heroin  from  Mexico  had  more  than  quadrupled  and  accounted 
for  37.2  percent  of  all  heroin  seized  in  the  United  States.  In  March  of  1975  DEA 
informed  the  subcommittee  that  65  percent  of  the  heroin  reaching  the  United  States 
comes  from  Mexican  poppies. 

By  last  fall  Mexico  had  taken  over  as  the  dominant  or  nearly  exclusive  source 
for  illegal  heroin  throughout  the  Nation,  overshadowing  Europe,  the  Near  East,  and 
Southeast  Asia.  According  to  a  special  October  19,  1975,  DEA  report  to  the  subcommit- 
tee during  the  first  months  of  1975,  90  percent  of  305  heroin  samples  confiscated 
in  13  major  cities  by  the  DEA  were  Mexican  processed. 

The  special  DEA  report  confirms  the  view  that  the  route  that  brought  French- 
processed  Turkish  heroin  has  been  effectively  blocked.  Less  than  2  percent  of  the 
confiscated  heroin  analyzed  between  January  and  June  1975,  came  from  Europe  or 
the  Near  East.  In  1972,  44  percent  of  the  sample  came  from  those  areas.  During 
the  period,  Turkey  halted  the  growing  of  the  opium  poppy  from  which  heroin  is 
made.  Earlier  last  year,  Turkey  resumed  cultivation.  Let  us  hope  that  the  use  of 
the  poppy-straw  process  of  harvesting  the  opium  will  effectively  prevent  resurrection 
of  the  infamous  "French  Connection". 

Thus  I  am  extremely  concerned  that  all  necessary  steps  be  taken  to  prevent  the 
diversion  and  traffic  in  Turkish  opium  that  has  formerly  contributed  so  heavily  to 
the  destruction  of  so  many  thousands  of  lives  and  was  so  intimately  linked  to  the 
ever-escalating  levels  of  violent  crime. 

The  Turkish  Government  claims  that  it  will  prevent  the  new  opium  crop  from  getting 
into  criminal  channels.  The  resort  to  the  poppy  straw  method  of  processing  will  help 
to  assure  the  desired  objective,  but  much  more  is  necessary.  To  date  slightly  more 
than  300  agents  are  reportedly  available  to  monitor  50,000  acres  of  poppies  being 
cultivated  in  small  plots.  The  jeeps  necessary  to  reach  remote  areas  as  I  understand 
it  have  not  yet  arrived.  To  get  the  job  done  will  require  a  dedicated  and  committed 
effort  by  the  Turkish  Government. 

I  urge  the  President  to  monitor  the  harvesting  and  processing  of  the  new  crop 
very  carefully,  so  that  if  necessary  he  can  take  appropriate  action  under  the  Foreign 
Assistance  Act  to  suspend  economic  and  military  aid. 

When  drastic  action  was  taken  to  rescue  American  seamen  seized  by  Cambodia, 
the  President  stressed  the  importance  of  showing  that  the  United  States  intends  to 
remain  strong.  If  and  when  the  lives  of  thousands  are  threatened  by  diverted  Turkish 
opium,  I  think  that  the  President  is  at  least  equally  committed  and  willing  to  show 
the  strength  of  the  United  States. 

Already  the  Turkish  decision  to  again  cultivate  the  poppy  has  made  some  impact 
on  the  illicit  market.  In  Seattle,  for  instance,  the  resumption  reportedly  prompted 
many  distributors  to  release  "stockpiled"  Mexican  heroin  which  had  been  withheld 
from  the  market  in  an  attempt  to  force  the  price  up.  This  surge  in  supply  has  lead 
to  more  narcotic  seizures  in  January  of  this  year  than  in  all  of  1974  in  that  area. 
Similar  reports  are  being  received  from  around  the  Nation. 

Whether  the  Turkish  Government  fails  to  hold  to  their  commitments  or  not,  we 
are  again  confronted  with  a  horrendous  heroin  trafficking  problem. 

The  increasing  How  of  Mexican  heroin  toward  the  major  cities  of  the  Northeast 
and  the  drying  up  of  the  European  supply  are  the  most  startling  aspects  of  the  first 
half  of  1975  DEA  figures.  A  survey  completed  early  in  1972,  showed  that  the  furthest 
penetration  of  Mexican-processed  heroin  eastward  was  an  irregular  line  running  from 
Detroit  to  the  Florida  Panhandle.  The  GAO  maps  supplied  to  the  subcommittee  also 
illustrate  the  significant  Mexican  heroin  market  during  the  same  period. 

For  instance,  in  Boston  100  percent  of  all  confiscated  samples  came  from  Mexico 
in  1975  and  none  from  Europe.  In  1974,  50  percent  of  the  Boston  samples  had 
come  from  Mexico  and  17  percent  from  Europe. 

In  New  York  City,  83  percent  of  the  samples  were  Mexican-processed  in  the  first 
half  of  1975  compared  with  10  percent  from  Europe.  In  1974,  21  percent  of  the 
samples  were  Mexican  and  67  percent  were  European. 

For  Philadelphia,  83  percent  of  the  samples  were  Mexican  in  1975  and  none  were 
from  Europe  in  1975.  In  1974,  50  percent  of  the  samples  were  Mexican  and  17 
percent  were  from  Europe. 

The  new  figures  show  that  Mexican-processed  heroin  has  even  established  itself 
for  the  first  time  in  the  Pacific  Northwest,  replacing  heroin  from  Southeast  Asia. 

The  already  entrenched  position  of  Mexican-processed  heroin  in  the  Middle  West 
and  the  Southwest  was  further  confirmed  by  the  new  figures.  For  instance,  Detroit 
samples  were  93  percent  Mexican  in  1974  and  94  percent  in  1975,  while  Chicago 
remained  at  100  percent  Mexican  for  both  years. 
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However,  in  1972,  Detroit  samples  showed  58  percent  of  the  heroin  was  processed 
in  Europe  and  30  percent  in  Mexico.  For  Chicago  44  percent  in  1972  was  European 
and  33  percent  was  Mexican. 

The  Midwest,  and  the  Chicago  area  in  particular,  has  become  the  main  line  of 
distribution  for  the  Mexican  brown  heroin.  The  DEA  deputy  regional  director  in 
Chicago  relates  that  "we  are  up  to  our  ears  in  Mexican  heroin  '.  It  is  estimated 
that  between  3.8  and  7.5  tons  of  heroin  arrive  in  this  principal  U.S.  marketplace 
for  Mexican  brown. 

Renewed  diplomatic  steps  are  required.  Mr.  Bensinger,  the  DEA  Administrator  and 
Executive  Director  of  the  New  Cabinet  Committee  for  Drug  Law  Enforcement,  and 
U.S.  Ambassador  Sheldon  Vance,  Senior  Adviser  and  Coordinator  for  International 
Narcotics  Matters  to  the  Secretary  of  State,  have  kept  the  subcommittee  apprised 
of  important  diplomatic  efforts,  including  the  recent  June  8,  1976,  meeting  between 
Attorney  General  Levi  and  Mexican  Attorney  General  Pedno  Ojeda-Paullada  on  the 
apparently  successful  opium  poppy  eradication  program,  but  much  more  must  be  done. 

I  ask  unanimous  consent  that  four  charts  illustrating  the  extensive  impact  of  Mexican 
heroin  be  printed  at  this  point  in  the  Record. 

There  being  no  objection,  the  charts  were  ordered  to  be  printed  in  the  Record, 
as  follows: 
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Mr.  Bayh.  Since  the  subcommittee's  extensive  hearings  on  "poppy  politics"  in  March 
1975,  I  have  been  encouraged  by  the  work  of  the  Domestic  Council  Drug  Abuse 
Task  Force.  In  the  fall  of  1974  and  early  1975  the  subcommittee  staff  had  detected 
signs  of  enlightenment  regarding  Federal  drug  enforcement  policy  in  the  approach 
of  several  individuals,  including  the  chairman  of  the  White  House  Opium  Policy  Task 
Force,  Mr.  Johnson,  who  in  turn  became  the  Director  of  the  Working  Group  that 
developed  the  "White  Paper  on  Drug  Abuse."  At  our  March  1975  heanngs  we  were 
pleased  to  learn  that  this  important  project  was  well  underway  and  that  they  intended 
to  give  special  attention  to  the  lack  of  Federal  drug  law  enforcement  coordination. 

The  widely  publicized  "tug  of  war"  between  DEA  or  its  predecessor  BNDD  and 
the  Bureau  of  Customs  regarding  jurisdiction  on  narcotics  investigation  has  been  at 
best  a  grave  disappointment.  I  am  confident  that  my  colleague.  Senator  Nunn,  and 
others  on  the  Senate  Government  Operations  Committee  are  dedicated  to  assuring 
that  the  proper  governmental  structure  is  devised  to  assure  integrity  and  streamlined 
narcotics  law  enforcement. 

The  Government  Operations  Committee  Interim  report,  "Federal  Narcotics  Enforce- 
ment," raises  important  issues  regarding  the  respective  DEA-Customs  roles.  It  concludes 
that  reorganization  plan  No.  2  of  1973,  which  created  DEA  "caused  a  break  in  the 
jurisdictional  authority  of  this  Government  to  combat  drug  smuggling."  This  less  than 
satisfactory  result  followed  after  the  approval  of  plan  No.  2.  The  interim  report  leaves 
the  impression  that  Congress  had  little  or  nothing  to  do  with  the  approval  of  the 
reorganization  plan  No.  2,  and  that  its  role  was  "sharply  limited,"  because  if  after 
60  days  from  the  date  of  submission  of  the  plan.  Congress  had  done  nothing,  the 
plan  would  be  implemented. 

My  recollection  was  that  another  lengthy  discussion  and  debate  accompanied  the 
consideration  of  reorganization  plan  No.  2 — the  vehicle  that  created  DEA  and  a  review 
of  the  record  supported  this  view. 

A  Senate  Government  Operations  Committee  Report  entitled  "Reorganization  Plan 
No.  2  of  1973,  Establishing  a  Drug  Enforcement  Administration  in  the  Department 
of  Justice"  documents  the  extensive  review  given  the  proposed  plan  No.  2.  It  reveals 
that  "nearly  3  months  before  the  President  submitted  reorganization  plan  No.  2,  this 
committee's  Subcommittee  on  Reorganization,  Research,  and  International  Organizations 
began  an  investigation  of  Federal  drug  law  enforcement"  and  that  they  conducted 
"more  than  100  staff  interviews  of  current  and  former  law  enforcement  officials  and 
prosecutors  at  the  Federal,  State,  and  local  levels,  of  other  present  and  past  Government 
officials,  including  former  Cabinet  Officers  and  White  House  aides,  and  of  drug  abuse 
prevention  and  treatment  specialists." 

A  central  aspect  of  this  inquiry  was  the  "uncontrolled  bitter  feuding  and  the  actual 
sabotaging  of  each  other's  investigation"  by  BNDD  and  Customs.  The  report  notes 
that  "by  mid-March  representatives  of  the  Nixon  administration  informed  *  *  *  the 
*  *  *  members  of  the  subcommittee  that  the  President  would  soon  submit  a  reorganiza- 
tion plan  to  bring  the  primary  drug  enforcement  efforts  together  in  a  single  agency 
in  the  Justice  Department." 

According  to  the  report,  testimony  was  taken  regarding  plan  No.  2  in  Washington 
from  Mr.  Kleindienst,  Attorney  General;  Roy  Ash,  Director  of  the  Office  of  Manage- 
ment and  Budget;  John  IngersoU,  Director  of  BNDD;  Vernon  Acree,  Commissioner 
of  Customs;  Miles  J.  Ambrose,  Director  of  ODALE  and  Special  Consultant  to  the 
President  for  Drug  Abuse  Law  Enforcement.  When  coupled  with  field  hearings  held 
around  the  country  on  plan  No.  2  "a  total  of  158  witnesses  were  heard  in  1 1  hearings." 

The  report  on  plan  No.  2  reveals  that  the  Government  Operations  Committee  found 
that  there  was  a  strong  need  for  the  new  superagency  and  it  endorsed  the  reorganization 
plan  and  cited,  among  several,  the  following  advantage  expected  to  be  derived  from 
the  reorganization: 

(  1 )  It  will  put  an  end  to  the  interagency  rivalries  that  have  undermined  Federal 
drug  law  enforcement,  especially  the  rivalry  between  BNDD  and  the  Customs  Bureau. 

It  is  interesting  to  note  that  the  actual  plan  No.  2  submitted  by  the  President 
to  the  Congress  (H.  Doc.  No.  93-69,  March  28,  1973)  stressed  the  need  to  strengthen 
our  narcotics  law  enforcement  effort  at  our  borders.  It  proposed  in  fact,  in  order 
to  reduce  the  possibility  that  narcotics  will  escape  detection  at  ports  of  entry  because 
of  divided  responsibility,  and  to  enhance  the  effectiveness  of  the  DEA  that  all  functions 
vested  in  the  Justice  Department  respecting  the  inspection  of  persons  or  the  documents 
of  persons  be  transferred  to  Treasury  to  augment  the  effort  of  the  Bureau  of  Customs 
at  our  borders. 

According  to  the  1973  committee  report,  the  hearings  on  plan  No.  2  "did  not 
dwell  on  the  BNDD-Customs  dispute  because  the  chairman  and  members  felt  that 
no  legislative  purpose  would  have  been  served  in  as  much  as  the  plan  acknowledged 
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and  remedied  the  problem  by  uniting  the  rival  agencies."  Apparently  because  President 
Nixon  proposed  the  transfer  of  Immigration  and  Naturalization  Service  inspectors  to 
Customs  to  accomplish  the  renewed  focus  at  the  border— thus  possibly  jeopardizing 
the  rights  and  benefits  of  the  inspectors — Customs  lost  out. 

The  new  agency— DEA— would  absorb  virtually  all  of  the  Customs  Service's  drug 
enforcement  functions  except  at  the  border  and  ports  of  entry.  It  would  appear  that 
no  attention  was  given  to  beefing  up  Customs  in  a  manner  consister.t  with  the  rights 
of  the  Immigration  and  Naturalization  inspectors,  for  example  providing  Customs  with 
1,000  additional  positions.  Consistent  with  such  an  approach  former  Assistant  Secretary 
of  the  Treasury  Mr.  Eugene  Rossides  in  a  memorandum  he  submitted  for  my  review, 
April  2,  1974,  recommended  the  return  of  antidrug-smuggling  responsibilities,  including 
related  intelligence  collection,  to  Customs.  The  Government  Operations  Committee 
should  give  serious  consideration  to  this  recommendation. 

Thus  the  reorganization  plan  No.  2  apparently  did  not  resolve  the  "tug-a-war" 
between  DEA  and  Customs.  The  Domestic  Council  in  the  white  paper,  however,  has 
called  for  a  settlement  of  the  jurisdictional  disputes  between  DEA  and  Customs.  At 
the  subcommittee  hearing  last  week,  both  Administrator  Bensirger  and  Commissioner 
Acree  expressed  strong  support  for  the  December  11,  1975,  memorandum  of  un- 
derstanding between  their  two  agencies.  I  ask  unanimous  consent  that  the  memorandum 
and  attached  guidelines  be  printed  at  this  point  in  the  Record. 

There  being  no  objection,  the  report  and  guidelines  were  ordered  to  be  printed 
in  the  Record,  as  follows: 

Memorandum 

To:  Principal  Field  Offices  (U.S.  Customs  Service/Drug  Enforcement  Administration). 
From:  Commissioner  of  Customs/Acting  Administrator,  Drug  Enforcement  Administra- 
tion. 

Subject:  Memorandum  of  Understanding  Between  U.S.  Customs  Service/Drug  Enforce- 
ment Administration. 

As  the  Commissioner  of  Customs  and  the  Acting  Administrator,  Drug  Enforcement 
Administration,  we  wish  to  assure  all  personnel  of  both  agencies  that  this  Memorandum 
of  Understanding  was  signed  in  good  faith  by  both  parties  and  it  is  our  intention 
to  insure  that  the  relationships  between  our  agencies  are  conducted  according  to  these 
operational  guidelines  in  both  a  coordinated  and  professional  manner. 

It  is  of  the  utmost  importance  that  the  U.S.  Customs  Service  and  the  U.S.  Drug 
Enforcement  Administration  work  together  in  an  atmosphere  of  harmony  and  efficiency 
in  combating  the  illegal  importation  and  trafficking  in  illicit  drugs.  It  is  essential  that 
each  agency  complement  and  support  the  other  in  fulfilling  their  respective  obligations. 

The  attached  policy  guidelines  have  been  established  between  the  Drug  Enforcement 
Administration  and  the  U.S.  Customs  Service  for  the  purpose  of  clarifying  the  respective 
operations  of  each  agency  in  regard  to  drug  related  enforcement  activities.  It  is  an- 
ticipated that  the  guidance  established  in  this  agreement  will  promote  and  insure  that 
the  inter-agency  relationships  are  in  the  best  interests  of  the  United  States  and  will 
result  in  effective  and  efficient  law  enforcement. 

A  copy  of  this  memorandum  and  the  attached  Memorandum  of  Understanding  is 
being  sent  directly  to  all  field  offices  of  both  agencies  so  that  all  personnel  will 
be  immediately  aware  of  the  agreed  upon  operational  guidelines.  We  expect  all  principal 
field  offices  to  insure  that  meetings  are  arranged  at  the  earliest  date  between  U.S. 
Customs  Service  and  Drug  Enforcement  Administration  counterparts  at  the  various 
managerial  and  working  levels  to  develop  the  closest  possible  working  relationships 
within  these  operating  guidelines. 

Vernon  D.  Acree, 
Commissioner  of  Customs. 

Henry  S.  Dogin, 
Acting  Administrator,  Drug  Enforcement  Administration. 


Memorandum  of  Understanding  Between  the  Customs  Service  and  The  Drug 
Enforcement  Administration  on  Operating  Guidelines 

The  purpose  of  this  memorandum  is  to  emphasize  and  clarify  the  roles  and  the 
need  for  cooperation  between  the  respective  agencies.  Under  the  broad  guidelines 
of  Reorganization  Plan  No.  2,  the  Drug  Enforcement  Administration  has  been  assigned 
the  primary  responsibility  for  ".  .  .  intelligence,  investigative  and  law  enforcement 
functions  .  .  .  which  relate  to  the  suppression  of  illicit  traffic  in  narcotics,  dangerous 
drugs  or  marihuana.  ..."  Under  the  plan  and  delegations.  Customs  retains  and  con- 
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tinues  to  perform  those  functions  ".  .  .  to  the  extent  that  they  relate  to  searches 
and  seizures  of  illicit  narcotics,  dangerous  drugs,  marihuana  or  to  the  apprehension 
or  detention  of  persons  in  connection  therewith  at  regular  inspection  locations  at 
ports-of-entry   or   anywhere   along   the   land   or   water   borders   of  the   United   States. 

Both  agencies  have  vital  roles  to  perform  within  the  Federal  drug  enforcement  pro- 
gram. Customs,  as  part  of  its  overall  responsibility  for  interdicting  the  smuggling  of 
contraband,  retains  the  full  responsibility  for  searching,  detecting,  seizing  smuggled 
narcotics,  and  arresting  suspected  smugglers  of  any  contraband.  DEA  has  the  full 
responsibility  for  any  narcotic-related  follow-up  investigation  as  well  as  for  providing 
Customs  with  information  related  to  narcotics  interdiction.  Clearly,  for  the  Federal 
effort  to  accomplish  its  enforcement  goals  related  to  reducing  narcotics  trafficking, 
both  agencies  must  cooperate  and  provide  appropriate  mutual  assistance  in  performing 
their  respective  functions.  It  is  mutually  agreed  that  an  employee  who  willfully  violates 
the  intent  and  conditions  of  this  agreement  will  be  subject  to  firm  disciplinary  action. 

To  implement  the  above,  the  Commissioner  of  Customs  and  the  Administrator  of 
the  Drug  Enforcement  Administration  jointly  approve  the  following  guidelines  for  deal- 
ing with  specific  operational  problems. 

( 1 )  Operational  Roles  of  Customs  and  DEA. 

Customs  is  the  agency  with  primary  responsibility  for  interdiction  of  all  contraband, 
including  all  drugs  at  the  land,  sea,  and  air  borders  of  the  United  States. 

DEA  is  the  agency  with  primary  responsibility  for  investigation  and  intelligence 
gathering  related  to  drug  smuggling  and  trafficking. 

The  Drug  Enforcement  Administration  will  notify  the  U.S.  Customs  Service  of  infor- 
mation from  its  narcotic  investigations  which  indicates  that  a  smuggling  attempt  is 
anticipated  at  or  between  an  established  port-of-entry  as  soon  as  possible  after  the 
information  is  received.  Such  information  may  result  in  a  cooperative  joint  interdiction 
effort  but  shall  in  no  case  result  in  uncoordinated  unilateral  action. 

Within  the  limitations  of  its  resources.  Customs  will  cooperate  when  requested  to 
support  DEA  operations  and  ongoing  investigations,  including  interception  of  aircraft 
suspected  of  drug  smuggling  and  convoys. 

For  purposes  of  this  agreement  an  ongoing  investigation  includes  only  those  cases 
in  which  information  indicates  a  seizure  and/or  arrest  should  not  occur  at  the  initial 
point  of  contact  in  the  United  States,  but  should  continue  as  a  convoy  to  the  final 
delivery  point.  The  mere  fact  that  a  suspect  or  vehicle  is  known  to  DEA  does  not 
constitute  an  ongoing  investigation. 

(2)  Law  Enforcement  Coordination 

Whenever  Customs  has  information  on  any  person,  aircraft,  vessel,  etc.  that  is  in- 
volved in  or  suspected  of  being  involved  in  drug  smuggling  or  trafficking,  DEA  will 
be  the  first  agency  contacted  by  Customs.  DEA  will  then  have  primary  responsibility 
for  the  coordination  of  all  investigative  efforts. 

Whenever  DEA  has  information  on  any  person,  aircraft,  vessel,  etc.,  that  is  involved 
in  or  suspected  of  being  involved  in  the  smuggling  of  contraband.  Customs  will  be 
the  first  agency  contacted  by  DEA.  Customs  will  then  have  primary  responsibility 
for  interdiction  if  a  seizure  or  arrest  is  to  occur  at  the  initial  point  of  contact  in 
the  United  States  except  in  those  cases  under  the  control  of  DEA. 

(3)  Placing  of  Transponders  on  Aircraft  and  Transponder  Alerts 

Transponders  will  not  be  utilized  by  Customs  in  drugs  related  activity  without  prior 
advice  to  DEA  of  the  aircraft's  identity  and  suspects  involved.  If  DEA  has  an  ongoing 
investigation,  DEA  will  make  the  tactical  decision  as  to  the  course  of  action  to  be 
taken. 

Both  agencies  will  expeditiously  advise  each  other  of  all  transponders  placed  on 
aircraft,  and  immediately  upon  receiving  signals  therefrom. 

Customs  will  normally  respond  to  all  specially  coded  transponder  alerts  crossing 
the  border.  DEA  will  be  given  immediate  notification  whenever  Customs  responds 
to  a  drug-related  transponder  alert. 

(4)  Combined  Seizures  of  Narcotics  and  Other  General  Contraband 

Where  both  narcotics  and  general  contraband  are  seized  in  the  same  case,  the 
Customs  Office  of  Investigations  is  to  be  notified  and  they  will  coordinate  with  DEA 
on  a  joint  investigation. 

Investigative  efforts  will  be  dependent  upon  the  magnitude  of  the  violations  and/or 
the  value  of  the  general  merchandise  seized. 

(5)  Violations  to  be  Reported  to  the  U.S.  Attorney 

DEA  case  reports  will  include  any  customs  reports  related  to  the  drug  violation. 
Customs  will  furnish  their  reports  to  DEA  in  an  expeditious  manner.  DEA  will  present 
the  violations  to  the  concerned  prosecutor  for  determination  of  charges. 

(6)  International  and  Domestic  Drug  Intelligence  Gathering,  Coordination 
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DEA  is  the  agency  with  primary  responsibihty  for  gathering  intelligence  on  drug 
smuggling  and  trafficking,  including  air  trafficking. 

Customs  has  primary  responsibility  for  intelligence  gathering  of  smuggling  activities 
and  also  a  supportive  role  to  DEA  in  drug  smuggling  and  trafficking.  Nothing  in 
this  agreement  precludes  Customs  from  gathering  information  from  the  air  and  marine 
community  related  to  the  smuggling  of  contraband.  Customs  will  continue  to  maintain 
liaison  and  gather  information  from  foreign  Custom.s  services  on  all  smuggling  activities. 

Customs  will  expeditiously  furnish  all  drug-related  information  to  DEA.  DEA  will 
expeditiously  furnish  drug  smuggling  intelligence  to  Customs.  Unless  immediate  action 
is  required,  such  drug  smuggling  intelligence  collected  will  not  be  subjected  to  enforce- 
ment action  prior  to  coordination  between  Customs  and  DEA. 

DEA  and  Customs  will  refrain  from  offering  or  lending  support  to  any  derogatory 
remarks  regarding  the  other  agency.  When  dealing  with  other  law  enforcement  agencies. 
Federal,  state  and  local  officials  should  not  be  misled  as  to  DEA  and  Customs  respective 
responsibilities. 

Neither  Customs  nor  DEA  will  discourage  potential  sources  of  information  from 
working  for  the  other  agency.  The  promising  of  rewards  to  informants  for  intelligence 
shall  not  be  competitively  used  to  increase  the  price  of  information  and  knowingly 
encourage  the  source  of  information  to  "Agency  Shop." 

Under  no  circumstances  will  Customs  officers  employ  a  participating  informant  for 
drug-related  matters  unless  prior  agreement  and  concurrence  is  obtained  from  DEA. 
Both  agencies  recognize  that  the  identity  of  an  informant  may  have  to  be  revealed 
in  court  and  that  the  informant  may  have  to  testify. 

In  those  drug  smuggling  cases  involving  a  DEA  cont'idential  source.  Customs  will 
be  promptly  notified  of  the  role  of  the  informants  so  that  the  safety  of  the  cooperating 
individual  is  not  jeopardized.  Customs  officers  will  not  attempt  to  debrief  DEA  infor- 
mants. 

None  of  the  foregoing  is  intended  to  limit  total  resource  utilization  of  DEA  and 
Customs  law  enforcement  capabilities,  but  rather  to  insure  coordination,  elimination 
of  duplication  of  effort,  and  prevention  of  counter-productive  or  potentially  dangerous 
enforcement  activities. 

At  the  field  level.  Customs  and  DEA  offices  will  identify  specific  persons  or  organiza- 
tional units  for  the  purpose  of  information  referral  and  to  coordinate  enforcement 
matters. 

(7)  Procedures  to  be  Followed  When  DEA  has  Information  that  an  Aircraft,  Vehicle, 
Vessel,  Person,  etc.,  will  Transit  the  Border  Carrying  Narcotics 

For  criminal  case  development  purposes,  DEA  may  request  that  such  persons  or 
conveyances  be  permitted  to  enter  the  United  States  without  enforcement  intervention 
at  that  time.  These  requests  will  be  made  by  DEA  supervisory  agents  at  the  ARD 
level  or  above  to  District  Directors  or  their  designated  representative.  Such  requests 
will  be  rare  and  made  only  when  DEA  intends  to  exploit  investigations  of  major 
traffickers. 

Customs  officers  will  participate  in  the  enforcement  actions  until  the  initial  seizure 
and  arrest.  The  number  of  Customs  personnel  and  equipment  needed  will  be  decided 
by  the  Customs  supervisor  with  input  from  the  DEA  Case  Agent,  subject  to  the  limita- 
tions of  available  Customs  resources,  not  to  exceed  the  number  recommended  by 
the  DEA  Case  Agent. 

On  drug-related  joint  enforcement  actions,  no  press  releases  will  be  made  by  Customs 
or  DEA  without  the  concurrence  of  each  other. 

(8)  Drug  Seizure  Procedures 

Customs  responsibility  for  interdiction  of  contraband,  including  illegal  drugs,  remains 
unchanged.  Using  every  enforcement  aid  and  technique  available  to  them.  Customs 
officers  will  continue  to  search  for  illicit  drugs.  Each  time  any  drugs  are  discovered, 
they  will  be  seized  and  the  nearest  DEA  office  will  be  immediately  notified  unless 
otherwise  locally  agreed  upon.  Questioning  of  arrested  violators  will  be  limited  to 
obtaining  personal  history  and  seizure  information  for  Customs  forms.  Further  question- 
ing is  the  responsibility  of  DEA.  Chain  of  custody  forms  or  receipts  are  required 
for  transfers  of  all  seized  items. 

Customs  will  take  every  step  possible  to  preserve  all  evidentiary  material  and  not 
remove  suspected  drugs  from  original  containers  when  such  action  compromises 
evidentiary  and  investigative  potential. 

In  these  instances  where  DEA  will  not  accept  custody  of  detained  persons  or  seizure 
of  drugs  due  to  U.S.  Attorney  prosecutive  policy,  DEA  will  notify  local  enforcement 
authorities  for  prosecutive  consideration.  Otherwise  DEA  will  request  Customs  to  notify 
these  authorities.  When  local  enforcement  authority  declines.  Customs  will  proceed 
to  assess  administrative  and  civil  penalties,  as  appropriate.  Otherwise,  administrative 
and  civil  penalties  should  be  held  in  abeyance  until  local  prosecution  is  completed. 
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(9)  Convoy  Operations  After  Customs  Seizures 

In  those  instances  where  DEA  decides  to  convoy  the  contraband  seized  by  Customs 
to  the  ultimate  consignee,  Customs  personnel  will  fully  cooperate,  and  will  withhold 
publicity.  All  seized  vehicles  or  conveyances  will  be  included  in  a  chain  of  custody 
receipt. 

The  weighing  of  the  contraband  may  be  waived  when  the  method  of  concealment 
makes  it  impractical.  At  the  termination  of  the  convoy,  an  accurate  weight  will  be 
supplied  by  DEA  to  the  originating  district  director,  and  the  chain  of  custody  will 
be  annotated  with  the  correct  weight.  Customs  officers  will  not  normally  participate 
in  this  type  of  convoy  operation. 

At  the  termination  of  this  type  convoy  operation,  involved  vehicle  or  conveyance 
shall  be  released  to  the  custody  of  the  nearest  district  director  of  Customs. 

(10)  Disposition  of  Vehicles,  Vessels,  Aircraft  and  Seizures  in  Joint  Enforcement 

All  vehicles,  vessels,  and  aircraft  involved  in  joint  smuggling  cases  will  be  seized 
and  forfeited  by  Customs.  Final  disposition  of  the  conveyance  will  be  determined 
by  a  joint  Headquarters  review  board  comprised  of  Customs  and  DEA  personnel. 
Guidelines  governing  disposition  will  be  developed. 

Upon  prior  DEA  request  in  writing.  Customs  will  not  administratively  dispose  of 
seized  aircrafts  or  other  conveyance  until  it  is  no  longer  required  for  evidence  by 
the  courts  or  termination  of  DEA  investigation. 

(11)  Referral  to  Other  Agencies  (Chain  of  Custody  and  Laboratory  Sampling) 
Customs  will  continue,  in  the  case  of  seized  heroin  and  cocaine,  weighing  two  ounces 

or  more,  to  make  samples  not  to  exceed  7  grams.  However,  the  Customs  laboratory 
will  not  perform  the  quantitative  and  qualitative  analysis  until  completion  of  the 
prosecutive  action,  except  for  special  contingencies. 

(12)  DEA  Access  to  Customs  Personnel  and  Controlled  Areas 

Designated  Customs  areas  are  not  normally  accessible  to  others.  Access  to  Customs 
controlled  areas  and  Customs  personnel  on  an  as  needed  basis  will  be  obtained  from 
the  officer-in-charge  of  the  Customs  facility  in  each  instance.  Customs  will  honor 
such  requests,  provided  that  DEA  personnel  in  no  way  interfere  in  examination  and 
inspection  processes. 

(13)  Procedures  When  Discovery  of  Drugs  is  Made  Before  Actual  Violators  Have 
Been  Identified  and  Goods  or  Conveyances  are  Still  in  Customs  Custody 

When  Customs  officers  discover  the  presence  of  concealed  drugs  in  imported  goods, 
and  the  goods  or  conveyances  are  still  under  Customs  custory  or  control,  and  they 
have  been  claimed  by  a  consignee  or  reached  their  ultimate  destination.  Customs 
shall  maintain  control  of  the  drugs,  but  DEA  will  be  notified  immediately.  Customs 
officers  will  cooperate  with  DEA  and  be  guided  by  DEA's  tactical  decisions  regarding 
investigative  development,  arrest  and  seizure. 

(14)  Any  representation  made  to  Federal,  State  or  local  prosecutors  for  mitigation 
of  sentence  or  other  consideration  on  behalf  of  a  defendant  who  has  cooperated 
in  narcotic  cases  or  investigations  will  be  made  by  DEA.  DEA  will  bring  to  the 
attention  of  the  appropriate  prosecutor  cooperation  by  a  narcotic  defendant  who  has 
assisted  Customs. 

There  are  existing  DEA/Customs  aggreements  not  covered  in  this  document  that 
pertain  to  cross-designation  of  DEA  agents,  mail  parcel  drug  interdiction  and  other 
matters.  DEA  and  Customs  mutually  agree  to  review  each  of  these  and  amend  where 
appropriate  for  consistency  with  the  cooperative  intent  of  this  agreement. 

No  guidelines  are  all  encompassing  and  definitive  for  all  occasions.  Therefore,  the 
appropriate  field  management  of  both  agencies  are  directed  to  establish  communication 
with  their  respective  counterparts  to  better  coordinate  their  respective  operations. 
Similar  cooperation  and  harmonious  working  relationships  should  be  implemented  at 
all  subordinate  levels.  It  must  be  recognized  that  good  faith  as  well  as  mutual  respect 
for  the  statutory  responsibilities  of  our  agencies  and  for  the  employees  are  the  cor- 
nerstones upon  which  full  cooperation  must  be  established.  To  this  end.  Customs 
and  DEA  personnel  must  take  the  appropriate  affirmative  actions  to  minimize  conflict 
and  develop  a  combined  program  which  adequately  serves  the  interests  of  the  United 
States  of  America  and  its  citizenry. 

Henry  S.  Dogin, 
Acting  Administrator,  Drugs  Enforcement  Administrator. 

Verone  D.  Agree, 
Commissioner,  U.S.  Customs  Service. 


Mr.   Bayh.   I  was  impressed  by  the  sincerity  of  these  two  men  at  our  hearing  last 
week,  but  in  light  of  the  failure  of  a  similar  prior  agreement  to  resolve  jurisdictional 
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problems,  I  urge  the  President  to  clearly  delineate  a  White  House  level  monitoring 
system  to  assure  that  our  drug  law  enforcement  agencies  get  on  with  their  mandates 
namely  to  curb  the  flow  of  heroin  and  other  dangerous  drugs  into  this  country. 

Whatever  agency  or  agencies  are  eventually  assigned  the  drug  law  enforcement 
responsibilities  it  is  my  subcommittee's  mandate  to  assure  that  the  Controlled  Substances 
Act  and  the  Controlled  Substances  Import  and  Export  Act,  that  were  drafted  by  the 
subcommittee  after  extensive  hearings  m  1969  and  enacted  in  1970,  provide  the  Na- 
tion's drug  law  enforcement  officers  and  our  criminal  justice  system  with  the  most 
effective  constitutionally  sound  tools  to  help  take  the  profit  out  of  heroin  and  other 
illegal  dangerous  drug  traffic. 

Through  our  1975  hearings  on  opium  policy  and  presently  on  legislation  introduced 
by  the  President  the  subcommittee  intends  to  develop  a  better  understanding  of  the 
ramifications  of  the  public  policy  developed  by  the  Nixon  administration  to  curb  heroin 
traffic  and  abuse  and  whether  or  not  the  current  administration  has  learned  from 
their  mistakes. 

I  agreed  with  the  President  when  he  stressed  in  his  April  27,  1976,  message  that 
"drug  abuse  constitutes  a  clear  and  present  threat  to  the  health  and  future  of  our 
Nation"  that  we  must  "refocus  and  revitalize  the  Federal  effort,"  especially  with  regard 
to  those  who  accumulate  substantial  wealth  through  such  tainted  trade. 

This  is  not  the  first  time,  since  1968  that  the  administration  has  expressed  support 
for  congressional  effort  to  curb  drug  traffic.  Earlier  proposals  lacked  focus  and  did 
not  reflect  the  judicious  use  of  limited  public  resources.  Thus,  although  I  am  encouraged 
by  some  recent  remarks,  I  would  be  less  than  candid  if  I  did  not  admit  that  earlier 
rhetoric  and  indifference  about  these  important  issues  only  reaffirms  former  Attorney 
General  Mitchell's  enjoinder  that  it  was  more  important  to  watch  what  is  done  than 
what  is  said.  You  do  not  help  take  the  easy  profits  out  of  drug  traffic  with  tough 
talk  and  hollow  promises. 

Mandatory  Penalties 

I  believe  that  firm  and  certain  punishment  must  be  the  response  to  drug  traffickers. 
Because  of  the  understandable  concern  and  debate  regarding  Senate  bill  1,  a  rewrite 
of  the  entire  Federal  Criminal  Code,  I  agree  with  the  President  and  the  distinguished 
Senator  from  Nebraska  (Mr.  Hruska)  that  we  not  delay  the  enactment  of  appropriate 
measures  to  curb  narcotics  traffickers.  Thus  1  intend  to  report  a  separate  drug  bill 
this  year. 

Although  there  seems  to  be  a  bandwagon  syndrome  regarding  the  application  of 
mandatory  minimum  penalties  to  all  crimes  I  agree  with  Prof.  James  Vorenberg  "that 
the  rush  to  mandatory  minimum  sentences  distracts  attention  from  a  general  restructur- 
ing of  sentencing  laws  as  well  as  from  the  futility  of  efforts  to  run  our  criminal 
justice  system  'on  the  cheap"  ".  But  I  concur  with  the  distinguished  executive  director 
of  the  American  Civil  Liberties  Union,  Mr.  Aryeh  Neier,  that: 

Some  people  who  have  committed  very  serious  crimes  of  violence  should  be  given 
incapacitating  sentences  to  protect  everyone  else. 

The  1970  act  eliminated  most  mandatory  sentences.  As  the  former  President  said 
in  his  June  17,  1971,  drug  abuse  message  to  Congress: 

The  act  contains  credible  and  proper  penalties  against  violators  of  the  drug  law. 
Several  punishments  are  invoked  against  the  drug  pushers  and  peddlers  while  more 
lenient  and  flexible  sanctions  are  provided  for  the  users. 

The  President  continued: 

These  new  penalties  allow  judges  more  discretion,  which  we  feel  will  restore  credibili- 
ty to  the  drug  control  laws  and  eliminate  some  of  the  difficulties  prosecutors  and 
judges  have  had  in  the  past  arising  out  of  minimum  mandatory  penalties  for  all  violators. 

The  only  pi  ^vision  of  the  1970  act  providing  minimum  mandatory  sentences  is 
the  continuing  criminal  enterprise  provision,  section  408,  which  was  intended  to  serve 
as  a  strong  deterrent  and  to  keep  those  found  guilty  of  such  violations  out  of  circulation. 

It  provides  that  persons  engaged  in  continuing  criminal  enterprises  involving  violations 
of  the  bill,  from  which  substantial  profits  are  derived,  shall,  upon  conviction,  be  sen- 
tenced to  not  less  than  10  years  in  prison,  and  may  be  imprisoned  up  to  life,  with 
a  fine  of  up  to  $100,000,  plus  forfeiture  of  all  profits  obtained  in  that  enterprise. 
A  second  conviction  under  this  section  will  lead  to  a  mandatory  sentence  of  not 
less  than  20  years  and  up  to  life  imprisonment,  a  fine  up  to  $200,000,  and  forfeiture 
of  all  such  profits. 

Except  when  continuing  criminal  enterprises  serve  as  the  basis  for  an  indictment, 
manufacture,  sale,  or  other  distribution  of  controlled  drugs  will  carry  penalties  which 
vary,  depending  upon  the  danger  of  the  drugs  involved.  If  the  drugs  are  narcotic 
drugs  listed  in  schedules  I  or  II,  which  have  the  highest  probability  of  creating  severe 
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physical  as  well  as  psychological  dependence,  the  penalties  which  may  be  imposed 
are  up  to  15  years  imprisonment  and  a  fine  of  up  to  $25,000  for  a  first  offense. 
If  the  drug  involves  nonnarcotic  substances  listed  in  schedules  I  or  II,  or  any  substance- 
whether  or  not  a  narcotic — included  in  schedule  III,  the  penalties  for  a  first  offense 
are  up  to  5  years  imprisonment,  plus  a  fine  of  not  more  than  $15,000.  If  the  drug 
is  a  schedule  IV  substance,  the  penalty  is  up  to  3  years  imprisonment  and  a  fine 
of  $10,000,  and  if  a  schedule  V  substance  is  involved,  the  penalty  is  up  to  1  year 
imprisonment,  plus  a  fine  of  not  more  than  $5,000. 

Where  a  violation  of  the  bill  involves  distribution  to  a  person  below  the  age  of 
21  by  a  person  who  is  18  or  more  years  of  age,  the  penalty  authorized  is  twice 
the  penalty  otherwise  authorized  for  a  first  offense,  with  substantially  increased  penalties 
for  second  and  subsequent  violations. 

The  President's  proposed  legislation  would  require  mandatory  minimum  sentences 
for  all  persons  convicted  of  trafficking  in  heroin  and  similar  narcotic  drugs.  It  calls 
for  a  3-year  mandatory  sentence  for  the  first  offense,  and  at  least  6  years  for  any 
subsequent  offenses  or  selling  illegal  drugs  to  a  minor,  subject  in  each  instance  to 
exceptions. 

This  approach  does  not  focus  on  the  financier,  importer,  or  organized  criminal  leaders 
who  control  drug  traffic — it  does  not  focus  on  these  kingpins.  What  we  need  is  meaning- 
ful sentencing  for  major  traffickers.  The  problem  with  current  Federal  policy  and 
focus  was  clearly  presented  to  the  subcommittee  last  week  by  Hon.  Sheldon  B.  Vance, 
Senior  Advisor  to  Secretary  Kissinger  for  International  Narcotics  Matters,  when  he 
told  the  subcommittee  that — 

While  we  can  point  with  some  satisfaction  to  our  efforts  toward  improving  the 
effectiveness  of  international  narcotics  control  over  the  past  several  years,  our  own 
efforts  to  deal  with  traffickers  has  acquired  a  reputation  of  leniency.  Minimal  sentences, 
liberal  parole  policies  and  prosecutorial  bargaining  with  cooperating  defendants  have 
caused  some  foreign  officials  to  criticize  the  United  States  judicial  system,  often  refer- 
ring to  it  as  a  "revolving  door."  Specific  complaints  have  been  registered,  primarily 
from  Latin  American  countries,  about  low  bail,  release  on  personal  cognizance,  plea 
bargaining,  lenient  sentences,  and  early  parolling  of  traffickers  apprehended  following 
close  collaboration  with  foreign  law  enforcement  officials. 

Ambassador  Vance  cited  an  especially  illustrative  case.  He  explained  that— 

It  concerned  two  individuals  arrested  in  November  1972  in  New  York  subsequent 
to  their  delivery  from  Singapore  of  2.5  kilos  of  No.  4  heroin  to  Special  Agents  of 
the  Drug  Enforcement  Administration.  The  exhibit  was  delivered  as  a  free  sample 
toward  a  23  kilo  delivery  scheduled  for  the  future.  They  were  tried  without  a  jury 
in  the  Southern  District  of  New  York  and  in  March  1973  were  given  sentences  of 
15  years  for  each  of  two  counts,  to  run  consecutively.  On  June  26,  1974,  the  judge 
reduced  their  sentences  pursuant  to  their  motions,  making  them  eligible  for  parole. 

On  August  30,  1974,  one  of  them  filed  an  application  for  parole.  His  application 
was  heard  on  October  16,  1974.  An  Institutional  Review  Hearing  was  held  in  March 
1976  and  parole  was  granted.  He  was  delivered  to  the  U.S.  Immigration  and  Naturaliza- 
tion Service  Authorities  on  July  15,  1976  for  deportation. 

On  July  17,  1976,  upon  his  arrival  in  Singapore,  he  was  arrested  by  officers  of 
the  Singapore  Central  Narcotics  Bureau.  On  July  20,  1976,  the  Assistant  Director, 
Central  Narcotics  Bureau  requested  the  High  Court  Magistrate  to  order  his  detention 
for  the  remainder  of  his  U.S.  prison  sentence. 

Ambassador  Vance  commented  that — 

These  developments  have  caused  the  Singapore  authorities  seriously  to  question  the 
commitment  and  sincerity  of  the  United  States  in  its  efforts  against  the  international 
trafficking  of  narcotics. 

And  that- 
Such  cases  and  other  indicators  clearly  show  a  soft  and  imprecise  handling  of  nar- 
cotics offenders.  This  inhibits  our  ability  to  obtain  cooperation  from  foreign   govern- 
ments. 

We  need  to  restore  credibility  to  the  sentencing  process  to  assure  that  the  "kingpins" 
are  disrupted.  I  endorse  the  Domestic  Council  White  Paper  recommendation  regarding 
sentencing  of  drug  traffickers  to  require  "minimum  mandatory  sentences  for  persons 
convicted  of  high-level  trafficking  in  narcotics  and  dangerous  drugs."  I  took  particular 
note  of  the  task  force  recommendation  that  the  President's  proposal  be  expanded 
to  include  high-  level  traffickers  of  barbiturates  and  amphetamines. 

The  most  effective  way  to  curb  the  flow  of  illicit  drugs  is  to  immobilize  substantial 
trafficking  networks  through  the  prosecution  and  conviction  of  their  leaders.  I  concur 
in  the  White  Paper  recommendation  that: 
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Federal  law  enforcement  efforts  should  focus  on  the  development  of  major  conspiracy 
cases  against  the  leaders  of  high-level  trafficking  networks,  and  should  move  away 
from  "street-level"  activities. 

In  calendar  year  1974,  DEA  special  agents  in  the  United  States  spent  28  percent 
of  their  time  in  pursuit  of  class  I  violators,  or  those  at  the  high  level  of  traffic; 
19  percent  investigating  class  H's;  45  percent  of  their  time  on  class  Ill's;  and  8  percent 
of  their  time  on  1  v  s.  Even  fewer  of  the  arrests  made  were  class  I  or  II  violators. 

According  to  DEA  Administrator  Bensinger,  however,  the  trend  has  improved.  He 
told  the  subcommittee  last  week  that  class  I,  major,  heroin  violator  arrests  have  in- 
creased by  106  percent  in  the  9-month  period  ending  March  31,  1976,  and  class 
IV  street-level  arrests  have  decreased  significantly. 

These  are  encouraging  signs  but  only  time  will  determine  whether  DEA  has  finally 
focused  its  limited  resources  on  the  class  I  violators.  The  New  York  Drug  legislation 
was  recently  amended  to  reflect  this  priority.  The  so-called  Rockefeller  shotgun  ap- 
proach clogged  the  counts  but  failed  to  sharpen  the  system's  focus  on  major  traffickers. 
To  help  assure  this  long-term  objective  the  subcommittee  is  considering  provisions 
that  would  restrict  Federal  drug  control  jurisdiction  and  authority  to  major  interstate 
and  international  cases. 

In  1973,  the  subcommittee  desired  to  significantly  strengthen  the  hand  of  our  law 
enforcement  officials  in  dealing  with  one  of  the  most  dangerous  types  of  criminals 
in  our  society-major  dealers  who  are  the  purveyors  of  heroin  to  our  young  people. 
This  concern  was  reflected  in  the  public  menace  amendment  to  S.  800,  introduced 
by  Senators  Bayh  and  Talmadge.  This  amendment  was  aimed  at  the  backbone  of 
heroin  trade  and  distribution  in  this  country,  not  addicts  who  are  supporting  a  habit, 
for  whom  current  laws  are  adequate,  but  the  high-level  traffickers  who  hook  others. 
The  Senate  passed  this  amendment  on  April  3,  1973.  It  was  not  favorably  reported 
from  the  Hou.'^o  Judiciary  Committee  before  the  close  of  the  93d  Congress.  Similar 
provisions  are  included  in  S.  1880  the  Violent  Crime  and  Repeat  Offender  Control 
Act  of  1975,  which  I  introduced  last  June. 

There  is  no  criminal  element  in  this  country  which  is  more  dangerous  and  despicable 
than  those  w!v:  are  the  purveyors  of  heroin  to  our  young  people.  My  approach  is 
not  aimed  at  addicts  who  are  already  hooked  and  who  are  trying  to  support  their 
habits.  For  such  people  laws  already  on  the  books  and  adequate  treatment-together 
with  the  capture  and  imprisonment  of  big  time  dealers-offer  the  best  hope.  My  target 
is  those  who  have  hooked  others  and  not  themselves. 

Under  my  bill  persons  convicted  of  manufacturing,  distributing,  or  dispensing  heroin 
or  morphine  in  amounts  equal  to  or  in  excess  of  one-tenth  of  an  ounce  of  pure 
narcotic  would  receive,  on  the  first  offense,  a  mandatory  minimum  sentence  of  10 
to  30  years.  For  second  convictions,  these  pushers  would  get  a  mandatory  life  sentence. 
In  neither  case  would  the  offender  be  eligible  for  probation,  suspended  sentence,  or 
parole — except  after  serving  30  years  of  a  life  sentence.  In  both  cases  the  mandatory 
minimum  sentence  would  have  to  be  imposed  in  addition  to  the  sentence  provided 
under  existing  law;  and  in  both  cases  the  additional  sentence  would  have  to  be  consecu- 
tive to,  not  concurrent  with,  the  existing  punishment. 

One-tenth  of  an  ounce  of  heroin  or  morphine  may  seem  to  be  a  tiny  amount, 
Mr.  President,  hut  it  is  as  deadly  as  it  is  small.  It  can  and  is  turned  into  a  large 
number  of  bags  of  heroin  on  the  street,  and  is  worth  a  handsome  sum.  As  a  measure 
of  the  seriousness  of  the  criminal  conduct  it  is  preferable  to  the  President's  bill  which 
applies  to  any  detectable  amount  of  opiate.  It  best  assures  that  we  reach  the  high- 
level  dealers  who  handle  very  pure  and  very  valuable  heroin.  This  test  also  assures 
that  we  do  not  bring  under  these  very  severe  penalties  a  person  with  a  mixture  which 
contains  only  traces  of  a  narcotic.  Under  this  approach  the  volume  of  the  material 
sold  or  manufactured  would  not  matter;  the  only  question  would  be  whether  it  contained 
the  equivalent  of  one-tenth  of  an  ounce  of  pure  heroin  or  morphine. 

The  following  table,  prepared  by  subcommittee  staff,  illustrates  graphically  the  amount 
of  heroin  involved  in  the  application  of  my  bill: 
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ESTIMATES  OF  HEROIN  DOSAGE  UNITS  DERIVED  FROM  1/10 
OUNCE  OF  PURE  HEROIN  OR  MORPHINE 


Unit  size  Percent  of 

(milligram     heroin  or 

Total  units  bags)    morphine 


a.  2,835 ... 

b.  1.417.5 

c.  945 

d.  708.7  ... 

e.  567 

f.  472.5... 

g.  405 

h.  354  3.. 

i.  315 

j.  283.5... 


100 

100 

100 

100 

100 

100 

100 

100 

100 

100   • 

10 

Note:  1.  1  ounce  =  28.35  grm.  or  28,350  mgms.  2. 1/10  ounce  =  2.835  grm.  or  2,835  mgms. 

Any  nonaddict  who  manufactures,  distributes,  or  dispenses  one-tenth  of  an  ounce 
of  heroin  or  morphine  is,  we  can  be  confident,  a  high-level  trafficker  who  is  rationally 
and  for  profit  pushing  drugs.  Such  a  person  deserves  no  quarter. 

The  President's  bill  neither  distinguishes  as  to  amount  or  purity  of  the  drug  involved, 
it  would  even  mandate  a  3-year  jail  term  for  one  who  illegally  transfers  a  portion 
of  a  methadone  maintenance  patient's  average  100  milligram  dosage.  Although  we 
have  not  received  an  assessment  from  the  Bureau  of  Prisons  as  to  the  impact  of 
the  President's  proposal,  we  can  rest  assured  that  multimillions  of  nonexistent  dollars 
would  be  required  for  new  prisons.  This  shotgun-nonspecific  approach  should  be  re- 
jected. 

While,  I  believe  present  statutes  are  adequate  for  addicts,  the  subcommittee  is  con- 
sidering an  amendment  to  the  1970  act  to  include  an  "attempt"  section  punishable 
by  up  to  5  years  imprisonment,  that  would  apply  to  nonaddict  traffickers;  such  provision 
may  provide  the  necessary  impetus  for  such  nonaddicts  to  cooperate  in  the  prosecution 
of  major  trafficking  cases. 

A  sound  drug  enforcement  policy  must  reflect  the  reality  that  all  drugs  are  not 
equally  dangerous,  and  all  drug  use  is  not  equally  destructive.  The  Domestic  Council 
White  Paper  on  Drug  Abuse  stresses  this  theme  when  it  concludes  that  enforcement 
efforts  should  therefore  concentrate  on  drugs  which  have  a  high  addiction  potential, 
and  treatment  programs  should  be  given  priority  to  those  individuals  using  high-risk 
drugs,  and  to  compulsive  users  of  any  drugs. 

I  ask  unanimous  consent  that  chart  12  from  the  Domestic  Council's  White  Paper, 
A  Summary  of  Drug  Priorities  and  accompanying  text-pages  32-34 — be  printed  at  this 
point  in  the  Record. 

There  being  no  objection,  the  chart  and  text  were  ordered  to  be  printed  in  the 
Record,  as  follows: 

Summary:  Drug  Priorities 

Chart  12  ranks  the  various  drugs  according  to  the  following  criteria:  (1)  likelihood 
that  a  user  will  become  physically  or  psychologically  dependent;  severity  of  adverse 
consequences,  both  (2)  to  the  individual  and  (3)  to  society;  and  (4)  size  of  the 
core  problem. 
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SUMMARY  OF  DRUG  PRIORITIES 


Severity  of 
Depend-  consequences         Size  of  core 

ence      problem 

liability       Personal         Social 


Heroin High High High High/ 

400,000. 

Amphetamines: 

Needle High High High High/ 

Oral Low Medium  ....Medium  ....       500,000. 

Barbiturates: 

Mixed High High High Medium/ 

Alone Medium  ....High Medium  ....       300,000. 

Cocaine Low Low Medium  ....Low. 

Marihuana Low Low Low Low. 

Hallucinogens  Medium  ....Medium  ....Medium  ....Low. 

Inhalants Medium  ....High Medium  ....Low. 

Though  the  data  are  flawed  and  the  rankings  therefore  imprecise,  a  clear  pattern 
emerges. 

Heroin  ranks  high  in  all  four  categories; 

Amphetamines,  particularly  those  injected  intravenously,  also  rank  high  in  all  four 
categories; 

Mixed  barbiturates  rank  high  three  out  of  four  categories; 

Cocaine,*  hallucinogens,  and  inhalants  rank  somewhat  lower;  and 

Marihuana  is  the  least  serious. 

On  the  basis  of  this  analysis,  the  task  force  recommends  that  priority  in  Federal 
efforts  in  both  supply  and  demand  reduction  be  directed  toward  those  drugs  which 
inherently  pose  a  greater  risk  to  the  individual  and  to  society — heroin,  amphetamines 
(particularly  when  used  intravenously),  and  mixed  barbiturates — and  toward  compulsive 
users  of  drugs  of  any  kind. 

This  ranking  does  not  mean  that  all  efforts  should  be  devoted  to  the  high  priority 
drugs,  and  none  to  the  others.  Drug  use  is  much  too  complicated  and  our  knowledge 
too  imprecise  for  that.  Some  attention  must  continue  to  be  given  to  all  drugs  both 
to  keep  them  from  exploding  into  major  problems  and  because  there  are  individuals 
suffering  severe  medical  problems  from  even  a  low  priority  drug,  such  as  marihuana. 

However,  when  resource  constraints  force  a  choice,  the  choice  should  be  made 
in  favor  of  the  higher  priority  drugs.  For  example: 

In  choosing  whom  to  treat,  we  should  encourage  judges  and  other  community  officials 
not  to  overburden  existing  health  facilities  with  casual  users  of  marihuana  who  do 
not  exhibit  serious  health  consequences.  (But,  a  person  who  is  suffering  adverse  con- 
sequences because  of  intensive  marihuana  use  should  have  treatment  available.) 

In  assigning  an  additional  law  enforcement  agent,  preference  might  be  given  to 
Mexico,  which  is  an  important  source  of  both  heroin  and  "dangerous  drugs",  rather 
than  to  Miami,  where  an  agent  is  more  likely  to  "make"  a  cocaine  or  marihuana 
case. 

This  drug  priority  strategy  is  essential  to  better  targeting  of  limited  resources  and 
it  will  be  further  addressed  in  relation  to  supply  and  demand  reduction  activities 
in  chapters  3  and  4.  Further,  the  process  of  assessing  the  current  social  costs  of 
drug  abuse  should  be  a  continuing  one,  to  ensure  that  resources  are  allocated  on 
the  basis  of  priorities  which  reflect  current  conditions  and  current  knowledge. 

Mr.  Bayh.  Our  priorities  in  drug  law  enforcement  must  reflect  reasoned  judgments 
based  on  the  facts.  The  fact  is  that  nationally,  arrests  for  marihuana  violations  have 
escalated  from  188,682  in  1970  to  450,000  in  1974.  This  is  not  nearly  as  dramatic 
as  the  1,000-percent  increase  between  1965-70  from  18,815  to  188,682,  but  it  is 
rather  astonishing  that  this  4-year  increase  is  more  than  12  times  the  total  marihuana 
arrests  just  10  years  ago. 

The  fact  is  that  the  number  of  marihuana  arrests  as  a  percentage  of  all  drug  arrests 
has  increased  substantially.  In  1970  these  arrests  amounted  to  45.4  percent  of  total 
drug  arrests.  During  the  1970-73  period  1,127,389  of  the  total  2,063,900  drug  arrests 
were  for  marihuana.  And  in  1974,  the  most  recent  year  for  which  records  are  available, 
70  percent  of  all  drug  arrests  were  for  marihuana. 


*This  ranking  is  on  the  basis  of  current  patterns.  As  mentioned  earlier,  if  intensive  use  patterns 
develop,  cocaine  could  become  a  considerably  more  serious  problem. 
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Available  studies  and  research  to  date  have  found  that  the  majority  of  those  arrested 
are  otherwise  law-abiding  young  people  in  possession  of  small  amounts  of  marihuana. 
In  fact,  a  Presidential  commission  found  that  the  vase  majority  of  users  are  essentially 
indistinguishable  from  their  nonuser  peers  by  any  criteria  other  than  its  use. 

In  1969  and  1970  the  subcommittee  considered  the  adequacy  of  penalties  for 
marihuana  with  the  result  that  the  new  Controlled  Substances  Act  provided  that  simple 
possession  or  distribution  of  a  small  amount  of  marihuana  for  no  remuneration  were 
both  designated  misdemeanors,  not  felonies,  punishable  by  up  to  1  year  in  jail  and/or 
up  to  a  $5,000  fine.  It  was  the  view  of  many  Members  that  the  sanctions  should 
be  further  reduced.  Some  suggested  that  the  sanction  be  eliminated  for  such  conduct. 

In  order  to  permit  a  thorough  assessment  of  these  issues  the  subcommittee  recom- 
mended the  creation  of  a  Presidential  commission.  The  Congress  agreed  and  provided 
for  the  establishment  of  the  Commission  on  Marihuana  and  Drug  Abuse  in  part  F 
of  the  Controlled  Substances  Act. 

This  body,  known  as  the  Shafer  Commission,  after  its  distinguished  chairman,  con- 
ducted an  indepth  study  of  the  issues  and  concluded  that  marihuana  was  not  dangerous 
enough  to  the  user  or  to  the  general  public  for  its  private  possession  and  use  to 
remain  a  criminal  offense. 

In  the  last  several  years  a  growing  list  of  States,  organizations,  and  individuals  have 
endorsed  and  adopted  approaches  comparable  to  the  Shafer  Commission  recommenda- 
tions. 

Rather  than  ignore  the  law  on  marihuana  or  prosecute  possession  cases  selectively 
as  some  would  suggest,  I  believe  that:  We  must  recognize  that  the  $600  million  invested 
annually  to  prosecute  marihuana  cases  can  be  used  in  a  manner  more  consistent 
with  the  protection  of  property  and  safety  of  the  taxpayers  who  must  sustain  our 
severely  over-burdened  criminal  justice  agencies;  we  must  recognize  that  public  interest 
is  not  served  by  arresting  annually  $500,000,  mostly  young  people,  for  simple  possession 
of  small  amounts  of  marihuana  and  thereby  assuring  that  they  are  inhibited  for  life — in 
their  education  and  careers — by  the  unrelenting  stigma  of  a  criminal  record;  and  we 
must  recognize  that  the  public  is  not  going  to  get  the  highest  return  on  their  tax 
dollars  in  the  national  effort  to  curb  drug  traffic  and  drug-related  crime  when  7 
in  10  drug  arrests  are  for  predominantly  simple  marihuana  possession.  We  must  reject 
such  counterproductive  drug  law  enforcement  policy. 

Thus  an  integral  title  of  the  bill  we  plan  to  report  from  the  subcommittee  will 
provide  for  the  decriminalization  of  marihuana.  I  will  recommend  an  approach  similar 
to  that  undertaken  by  the  State  of  Oregon  which  abolished  criminal  penalties  for 
simple  possession  and  substituted  a  civil  fine  up  to  $100  for  possession  and  nonprofit 
transfers  of  up  to  1  ounce  of  marihuana.  Criminal  penalties  for  the  sale  of  the  drug 
for  profit  would  remain  intact.  This  approach  maintains  a  policy  of  discouragement 
toward  marihuana  use  while  recognizing  the  current  inappropriate  use  of  law  enforce- 
ment resources  and  the  destructive  impact  of  potentially  30  million  criminal  records 
for  such  common  conduct. 

The  fact  of  the  matter  is  that  if  the  American  public  knew  that  more  dollars  are 
spent  each  year  to  prosecute  marihuana  cases  than  the  Federal  Government  expends 
on  its  combined  drug  law  enforcement  and  drug  treatment  program  with  the  results 
I  have  outlined,  I  would  speculate  that  rather  than  the  near  deadlock  of  opinion 
reflected  in  the  most  recent  Harris  poll — January  26,  1976— on  decriminalization  show- 
ing 43  percent  in  favor  and  45  percent  onposed  a  clear  majority  would  support  my 
approach.  Concentrating  our  Federal  drug  enforcement  resources  on  high-level  heroin 
and  dangerous  drug  traffickers  is  sound  policy,  but  will  call  for  a  shift  in  the  standards 
for  measuring  success.  We  in  Congress  should  deemphasize  the  number  of  arrests 
as  a  criterion  of  success.  And  as  the  Assistant  Attorney  General  for  the  Criminal 
Division  concluded  in  his  July  22,  1976,  speech  before  the  fifth  Controlled  Substances 
Conference  in  Minneapolis,  Minn.:  "No  statistical  striving  or"  seizure  syndromes  can 
or  will  substitute  for  the  quality,  prosecution  of  those  cases  which  place  behind  bars 
for  extended  jail  sentences  individuals  responsible  for  the  plan  of  illegal  drugs  into 
American  communities.  Such  a  strategy  applies  limited  public  resources  more  judiciously 
and  simultaneously  reflects  sensible  priorities. 

Reform  of  Bail  Laws  for  Drug  Traffickers 

Another  serious  problem  with  current  Federal  law  and  practice  is  that  even  the 
most  notorious  drug  traffickers  are  often  released  on  bail.  I  agree  with  the  President's 
concern  about  bail  jumpers.  He  emphasized  in  the  April  22,  1976,  message  one  aspect 
of  the  problem  when  he  stated: 

These  offenders  simply  flee  to  their  homelands  upon  posting  bail.  Then,  they  serve 
as  walking  advertisements  for  international  traffickers  attempting  to  recruit  other 
couriers. 
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Yet,  title  II  of  the  President's  legislation,  S.  3411,  would  enable  judges  to  deny 
bail  to  almost  anyone  arrested  for  a  drug  offense  if  otherwise  suspected,  such  as 
nonresident  aliens.  Thus,  the  nearly  7  million  aliens  admitted  last  year  under  nonim- 
migrant status  whether  foreign  government  officers,  temporary  visitors  for  business, 
or  pleasure,  and  a  myriad  of  other  bases  for  admission  become  suspect  under  S. 
341  I. 

Rather  than  resort  to  preventive  detention  which  would  reverse  the  basic  tenet 
of  our  criminal  justice  system— the  presumption  of  innocence— what  we  lack  today 
is  a  realistic  application  of  bail  within  the  confines  of  the  constitutional  protection 
of  the  eighth  amendment.  We  need  full  and  expeditious  implementation  of  the  Speedy 
Trial  Act  to  assure  that  justice  is  not  only  fair  but  swift  and  certain. 

Incidentally,  I  recently  reviewed  the  status  of  the  540  Americans  in  Mexican  jails, 
mostly  on  drug  offenses,  with  an  eye  to  numerous  allegations  of  torture  and  police 
brutality  and  general  outrage  at  the  fact  that  these  Americans  were  "languishing" 
in  foreign  jails.  The  impact  and  signifance  of  our  cherished  presumption  of  innocence 
was  unmistakably  clear  when  juxtaposed  to  the  plight  of  these  persons.  The  reliance 
in  Mexico  on  the  Napoleonic  Code's  "guilty  until  proven  innocent"  had  assured  that 
some  innocent  persons  could  be  held  as  long  as  a  year  and  that  many  would  not 
be  able  to  prepare  an  adequate  defense.  It  is  ironic  that  the  White  House  is  recommend- 
ing a  similar  denial  of  basic  rights  for  suspected  citizens  and  nonresident  aliens. 

Aside  from  constitutional  and  humanitarian  objections,  preventive  detention  has  failed 
to  accomplish  its  goals  in  the  District  of  Columbia.  The  1972  Vera  Institute-Georgetown 
University  Law  Center  Study  as  well  as  testimony  before  the  subcommittee  last  week 
supported  this  conclusion.  Earl  Rauh,  the  Chief  Assistant  U.S.  Attorney,  testified  that 
of  the  more  than  30,000  felony  cases  handled  by  the  District  of  Columbia  criminal 
justice  system  the  preventive  detention  procedure  had  been  used  only  70  times  in 
the  last  5  years.  Even  on  practical  grounds  such  a  track  record  hardly  bespeaks  adoption 
of  this  approach  on  a  national  basis. 

The  subcommittee  will  carefully  consider  for  incorporation  in  the  drug  legislation, 
however,  provisions  that  mandate  the  denial  of  bail  when  necessary  to  prevent  the 
flight  of  major  drug  traffickers.  These  provisions  will  include  specific  judicial  guidelines. 
DEA  Administrator  Bensinger  discussed  what  appeared  to  be  an  appropriate  case  for 
the  mandatory  denial  of  bail  with  the  subcommittee  last  week.  He  set  out  the  case 
as  follows; 

In  Miami  in  1975,  two  defendants  were  arrested  at  the  Miami  International  Airport 
for  smuggling  13V^  pounds  of  pure  Asian  heroin.  Initial  bond  was  set  at  $500,000 
surety  bond  for  each  defendant,  but  was  later  reduced  to  $100,000  surety  bond  each 
despite  the  following  facts:  ( 1 )  At  the  time  of  their  arrest,  each  defendant  possessed 
false  identification;  (2)  They  were  operating  a  smuggling  conspiracy  bringing  in  35- 
40  kilos  of  Asian  heroin  per  month;  (3)  they  had  access  to  Swiss  bank  accounts 
of  several  million  dollars;  (4)  one  defendant  was  under  a  murder  indictment  in  Southern 
California,  and  both  were  under  other  Federal  narcotic  indictments  in  California;  (5) 
they  were  extensive  international  travelers.  Both  defendants  posted  the  surety  bonds 
by  paying  a  $10,000  premium.  Both  are  now  fugitives,  and  have  since  withdrawn 
$400,000  from  their  Swiss  bank  accounts. 

An  additional  reform  under  consideration  by  the  subcommittee  concerns  major  nar- 
cotics traffickers  who  jump  bail. 

To  help  remedy  this  growing  problem  we  may  amend  the  Federal  law  to  make 
the  penalty  for  bail  jumping  equal  to  that  of  the  underlying  substantive  offense. 

These  are  the  type  of  realistic  changes  we  need  to  more  effectively  combat  those 
who  accumulate  incredible  profits  from  the  misery  of  hundreds  of  thousands. 

Narcotics  and  Profits 

A  primary  premise  of  the  legislation  that  the  subcommittee  intends  to  report  is 
th^t  the  Federal  Government  must  act  more  decisively  to  attempt  to  take  the  easy 
profits  out  of  major  drug  trafficking.  I  support  provisions  that  would  require  the  forfei- 
ture of  the  proceeds  used  or  intended  to  be  used  in  illegal  narcotic  or  dangerous 
drug  transactions. 

These  forfeiture  provisions  should  apply  to  subsequent  profits  or  value  generated 
by  the  investment  of  the  tainted  proceeds.  We  must  disrupt  major  narcotic  distribution 
lines  and  attempt  to  provide  a  greater  degree  of  deterrence  and  risk  for  these  kingpins. 

As  policymakers  we  must  place  the  nature  and  extent  of  heroin  traffic  in  perspective. 
As  Assistant  Secretary  of  the  Treasury  David  Macdonald  told  the  subcommittee  last 
week,  it  is  important  to  recognize  that  what  we  are  talking  about  "is  big  business. 
In  terms  of  dollars,  it  is  one  of  the  largest  industries  in  the  United  States  and  exceeds 
the  gross  sales  of  many  multinational  corporations."  ,  . 
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The  Treasury  Department  estimates  that  the  retail  value  of  heroin  sold  in  the  United 
States  each  year  is  in  the  neighborhood  of  $7  billion.  In  my  view  this  is  a  conservative 
estimate.  Others  speculate  that  the  domestic  heroin  market  sales  are  in  excess  of 
$10  billion  annually.  In  1972,  the  entire  domestic  prescription  drug  industry  accounted 
for  $5.4  billion  in  sales,  or  significantly  less  than  the  domestic  heroin  industry,  which 
incidentally  pales  by  comparison  with  our  legitimate  domestic  narcotic  marlcet.  The 
drug  industry  employed  143,985  persons  in  the  United  States  and  in  the  latest  year 
for  which  data  are  available  paid  a  total  of  nearly  a  billion  dollars  in  taxes.  The 
outlaw  drug  industry  paid  negligible  taxes,  if  any. 

What  does  it  mean  when  one  says  that  high  level  drug  dealing  is  very  profitable? 
According  to  analysis  of  the  distribution  hierarchy  gross  profits  are  considerable  at 
every  level.  At  the  higher  levels  of  the  distribution  systems,  however,  the  operating 
costs — basically  wages  and  stock  finance  costs — are  claimed  to  be  a  larger  percentage 
of  the  value  added  than  at  lower  levels.  So-called  average  profits  in  this  market  would 
be  considered  astronomical  in  most  markets  with  which  1  am  familiar.  The  rate  of 
return  on  investment  is  approximately  as  follows:  300  percent  for  the  importer;  100 
percent  for  the  kilo  connection;  145  percent  for  the  connection — or  ounce  man;  114 
percent  for  the  weight  dealer;  124  percent  for  the  street  dealer;  and  50  percent  for 
the  juggler  or  the  seller  from  whom  the  average  street  addict  buys  heroin. 

According  to  Sterling  Johnson,  Jr.,  Special  Narcotics  Prosecutor  for  New  York  City, 
an  active  seller  at  a  level  comparable  to  the  street  dealer— one-eight  ounce  of  diluted 
heroin  selling  for  an  average  price  of  $55 — can  clear  $500  to  $1,000 — profit  a  day. 
A  key  dealer  in  the  Baltimore,  Md.,  area  was  recently  sent  to  prison  for  a  15-year 
term.  As  the  No.  2  person  in  Baltimore  heroin  trade  he  was  clearing  $140,000  a 
week  in  1973.  Kilo  importers  in  Harlem  are  reportedly  clearing  $150,000  a  week 
and  their  distributors  a  paltry  $50,000  a  week.  It  is  estimated  that  these  dealers  take 
home  more  than  $4  million  every  week  in  this  one  community.  These  figures  are 
all  "before  taxes"  for  little  revenue  is  collected  from  this  multibillion-do!lar-a-year 
business. 

Obviously  these  illicit  activities  generate  large  flows  of  money  both  domestically 
and  internationally.  Secretary  Macdonald  reported  to  the  subcommittee  that  "hundreds 
of  millions  of  dollars,  usually  in  the  form  of  currency,  are  moved  out  of  the  United 
States  annually  to  pay  foreign  producers  and  processors  for  their  services."  He  went 
on  to  say  that  "within  the  United  States,  drugs  are  also  a  cash-and-carry  business." 
In  a  recent  case  a  major  trafficker  was  arrested  with  $1  million  in  cash  in  his  possession. 

I  believe  that  as  a  basic  theme  of  our  drug  law  strategy  we  should  attack  drug 
smugglers  and  traffickers  through  the  currency  and  profits  generated  by  their  illegal 
activity. 

High-level  traffickers,  who  may  be  insulated  from  the  illegal  merchanidse  and  con- 
sequently cannot  readily  be  convicted  for  drug  violations  are  often  vulnerable  to  finan- 
cially oriented  investigations.  As  Secretary  Macdonald  pointed  out  last  week  such  an 
approach  "could  have  greater  impact  than  by  concentrating  solely  on  the  drug  transac- 
tions themselves."  In  this  connection  the  United  States-Swiss  Mutual  Assistance  Treaty 
in  Criminal  Matters,  recently  ratified  by  the  Senate  should  help  to  expedite  the  exchange 
of  information  relative  to  the  international  aspects  of  this  dirty,  tainted  trade.  By 
carefully  monitoring  the  vast  flow  of  currency  and  monetary  instruments  important 
information  is  developed  with  respect  to  narcotics  trafficking. 

To  help  facilitate  the  prosecution  of  major  trafficker  couriers,  I  intend  to  amend 
current  law  to  clarify  the  time  frame  for  violations  relating  to  traffickers'  proceeds 
and  by  granting  additional  authority  to  search  persons  suspected  of  smuggling  tainted 
drug  proceeds  in  excess  of  $5,000  out  of  the  country.  These  provisions  will  include 
fines  that  are  far  more  than  those  under  present  law  which  any  major  traffickers 
could  assume  as  a  cost  of  doing  business. 

The  subcommittee  is  concerned  that  DEA  reliance  on  techniques  in  which  their 
agents  and  informants  use  Federal  moneys  to  purchase  illegal  narcotics  or  information 
may  be  far  too  costly  and  even  counterproductive.  There  is  some  evidence  that  these 
practices,  known  as  PE — purchase  of  evidence — and  PI — purchase  of  information — may 
actually  expand  the  narcotic  trade. 

We  intend  to  address  this  problem,  to  the  extent  necessary,  in  the  subcommittee 
legislation. 

To  even  the  casual  student  of  the  activities  of  those  who  control  the  flow  of  heroin 
and  other  dangerous  drugs  in  the  United  States  one  thing  is  strikingly  clear:  they 
take  in  exorbitant  profits  and  pay  no  income  tax. 

I  was  especially  pleased  that  the  President  stressed,  in  his  April  drug  message,  the 
need  to  reestablish  the  Internal  Revenue  Service  tax  enforcement  program  aimed  at 
high-level  drug  traffickers.  In  reaffirming  his  support  for  this  vital  program  the  President 
said: 
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We  know  that  many  of  the  biggest  drug  dealers  do  not  pay  income  taxes  on  the 
enormous  profits  they  make  on  this  criminal  activity.  I  am  confident  that  a  responsible 
program  can  be  designed  which  will  promote  effective  enforcement  of  the  tax  laws 
against  these  individuals  who  are  currently  violating  these  laws  with  impunity. 

The  IRS  program  aimed  specifically  at  major  drug  traffickers  was  announced  by 
the  former  President  in  June  1971,  and  the  Congress  then  voted  emergency  funds 
for  this  vital  and  worthwhile  initiative.  Though  a  recent  review  of  the  impact  of  this 
program  by  the  Domestic  Council  Drug  Abuse  Task  Force  characterized  it  as 
"extremely  successful,"  all  is  not  well  with  this  special  attempt  to  tax  narcotics 
merchants.  In  fact,  since  1973,  after  an  impressive  18-month  track  record,  the  current 
IRS  Commissioner  downgraded  and  eventually  deemphasized— some  would  assert 
dismantled — the  program. 

An  especially  articulate  supporter  of  this  innovative  program,  who  played  a  major 
role  in  its  establishment  is  k)rmer  Assistant  Secretary  of  the  Treasury,  Mr.  Eugene 
Rossides.  In  the  past  we  have  worked  together  to  help  curb  the  unrestricted  availability 
of  nonsporting  handguns  as  well  as  on  efforts  to  curb  drug  traffic.  I  recall  that  my 
good  friend  Congressman  Paul  Rogers,  chairman  of  the  House  Interstate  and  Foreign 
Commerce  Subcommittee  on  Public  Health  and  Environment,  brought  to  my  attention 
the  impressive  and  persuasive  October  27,  1971,  testimony  of  Mr.  Rossides  regarding 
the  narcotics  trafficker  tax  program.  He  set  out  the  program  for  tax  investigators 
of  major  narcotics  traffickers  as  follows; 

Included  in  the  June  17,  1971,  Presidential  message,  which  announced  the  administra- 
tions' expanded  effort  to  combat  the  menace  of  drug  abuse,  is  a  high  priority  program 
to  conduct  systematic  tax  investigations  of  middle  and  upper  echelon  narcotics  traf- 
fickers, smugglers  and  financiers.  These  are  the  people  who  are  generally  insulated 
from  the  daily  operations  of  the  drug  traffic  through  a  chain  of  intermediaries.  This 
program  will  mount  a  nationally  coordinated  effort  to  disrupt  the  narcotics  distribution 
system  by  intensive  tax  investigations  of  these  key  figures.  By  utilizing  the  civil  and 
criminal  tax  laws,  our  objective  is  to  prosecute  violators  and  to  drastically  reduce 
the  profits  of  this  criminal  activity  by  attacking  the  illegal  revenues  of  the  narcotics 
trade. 

Reflecting  the  high  priority  given  this  program  by  the  President,  Congress  has  pro- 
vided financial  support  for  the  program  amounting  to  $7.5  million  in  fiscal  1972 
and  authorization  for  541  additional  positions— 200  special  agents,  200  revenue  agents, 
and  141  support  personnel. 

Certain  major  features  of  this  program  should  be  noted: 

( 1 )  Treasury  will  not  only  coordinate  its  efforts  with  all  other  interested  Federal 
agencies,  but  will  actively  seek  the  maximum  cooperation  of  State  and  local  enforcement 
agencies  as  well.  This  is  a  vital  feature  of  this  program; 

(2)  With  the  manpower  provided,  our  goal  is  to  have  at  least  400  full-scale  ongoing 
IRS  investigations; 

(3)  In  line  with  the  high  priority  given  this  program  by  the  President,  the  Internal 
Revenue  Service  has  already  assigned  more  than  100  experienced  special  agents  and 
more  than  100  experienced  revenue  agents,  full  time  to  this  program.  Additional  ex- 
perienced agents  are  presently  being  phased  into  the  program. 

Mr.  Rossides  has  recently  expounded  upon  the  need  to  revitalize  this  effort  to  remove 
the  capital  and  the  profit  from  the  drug  trafficking  business  by  utilizing  the  Federal 
tax  laws,  and  I  ask  unanimous  consent  that  these  pertinent  and  timely  remarks  regarding 
the  IRS  NTTP  be  printed  at  this  point  in  the  Record. 

There  being  no  objection,  the  remarks  were  ordered  to  be  printed  in  the  Record, 
as  follows: 

Remarks  of  Eugene  Rossides 

It  seemed  clear  to  me  in  1969  that  from  an  enforcement  point  of  view  the  Achilles 
heel  of  the  illicit  drug  trafficking  business  was  its  financing  and  its  illegal  but  taxable 
income  or  profits. 

Obtaining  evidence  against  major  drug  dealers  on  drug  charges  is  one  of  the  most 
difficult  law  enforcement  jobs.  They  can  easily  insulate  themselves  from  the  street- 
level  pusher  and  minor  dealers.  It  is  a  rarity  to  catch  them  in  possession  of  drugs. 
The  crime  is  victimless  in  the  enforcement  sense  in  that  the  addicts  and  users  are 
not  interested  or  willing  to  give  evidence.  They  don't  consider  it  a  crime.  They  want 
the  drugs.  They  want  to  protect  their  source  of  supply  not  turn  him  in. 

This  is  the  key  reason  why  I  felt  it  was  a  necessity  to  develop  a  tax  enforcement 
program  against  the  illicit  drug  traffickers. 

I  tried  unsuccessfully  in  mid- 1969  to  get  the  Organized  Crime  Strike  Forces  to 
accept  illicit  drug  trafficking  as  a  priority  item,  if  not  the  priority  item.  I  then  recom- 
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mended  that  Treasury  initiate  its  own  special  Narcotics  Trafficker  Tax  Program  for 
two  reasons:  (1)  jurisdiction  over  the  tax  laws  was  in  Treasury,  and  (2)  from  the 
time  of  Al  Capone,  the  tax  laws  have  proven  to  be  an  effective  tool  to  put  major 
crime  figures  out  of  business. 

In  the  short  period  the  Treasury/IRS  Narcotics  Trafficker  Tax  Program*  was  ac- 
tive— from  July  1,  1971  to  early  1974,  it  proved  to  be  one  of  the  most  successful 
enforcement  efforts  in  Federal  history.  (I  happen  to  believe  it  is  the  finest  from  the 
point  of  view  of  results,  professionalism,  and  costs.) 

The  NTTP  was  designed  to  take  the  illegal  profit  out  of  drug  trafficking  and  to 
disrupt  the  distribution  system.  In  the  short  period  of  its  active  existence,  the  IRS 
initiated  full  tax  audit  investigations  of  over  1 800  upper  and  middle  level  drug  traffickers 
and  dealers;  found  tax  deficiencies  totaling  $200  million;  it  paid  for  itself  or  practically 
paid  for  itself  in  taxes  and  penaltes  collected;  and  its  impact  put  drug  dealers  out 
of  the  illicit  drug  business. 

The  essence  of  the  NTTP  was  ( 1 )  the  careful  selection  of  targets  utilizing  the 
talents  and  information  of  Federal,  state  and  local  enforcement  agencies,  and  (2) 
the  use  of  both  the  criminal  and  civil  sections  of  the  IRS  Code  against  major  drug 
distributors  and  financiers  who  are  often  insulated  from  the  traffic  and,  therefore, 
in  effect,  immune  from  prosecution  under  the  drug  laws. 

The  Treasury  Department  developed  through  the  target  selection  system  of  the  NTTP 
a  comprehensive  nationwide  list  of  over  1 800  major  drug  traffickers  and  financiers 
who  were  put  under  full  tax  audit  investigations;  gathering  information  from  the  then 
BNDD,  Customs,  IRS,  the  Bureau  of  Alcohol,  Tobacco  &  Firearms,  and  of  substantial 
importance,  from  state  and  local  police. 

The  importance  of  this  substantial  list  of  major  drug  dealers  cannot  be 
overemphasized.  While  DEA  and  its  predecessors  tried,  with  little  success,  to  bring 
drug  cases  against  ma;v)r  drug  dealers  (there  were  not  more  than  a  handful  of  successful 
cases),  the  NTTP,  within  its  first  twelve  months,  identified  and  put  under  tough  tax 
investigation  79.1  major  targets  in  53  metropolitan  areas  in  40  states. 

State  and  local  police  agencies  and  personnel  welcomed  the  NTIP  because  it  helped 
them  get  immediate,  short-term,  and  long-term  results,  they  could  see  and  feel  the 
almost  immediate  effect  of  their  activities,  and  of  great  significance,  the  NTTP  did 
not  encroach  on  their  jurisdictions. 

The  NTTP  was  downgraded  by  IRS  Commissioner  Donald  Alexander  shortly  after 
he  assumed  his  duties  in  mid-r973  and  by  1974  it  was  gutted,  despite  the  clear 
Congressional  and  Executive  policy,  and  specific  earmarked  appropriations.  Although 
Commissioner  Alexander  has  unjustifiably  criticized  the  NTTP,  the  fact  rem.ains  it 
was  a  most  successful  tax  program  which  had  an  extraordinary  impact  on  the  illicit 
drug  traffic.  Fortunately,  the  NTTP  has  now  been  revived  by  Presidential  directive. 

The  importance  of  NTTP  to  our  nation's  efforts  to  reduce  the  illicit  drug  traffic 
and  bring  it  within  manageable  proportions  is  overriding  and  requires  a  detailed  analysis 
of  the  program. 

i  state  to  this  Subcommittee  and  to  the  Congress  that  without  an  effective  Treasu- 
ry/IRS Narcotics  Trafficker  Tax  Program  we  will  fail  in  our  efforts  to  reduce  the 
illicit  drug  traffic.  In  view  of  the  overriding  importance  of  this  program,  I  would 
like  to  describe  in  some  detail  its  theory  and  practice. 

The  NTTP  was  initiated  as  part  of  the  overall  effort  to  crack  down  on  the  illegal 
traffic  in  narcotics.  Recognizing  that  the  huge  profits  of  the  drug  trafficking  business 
are  largely  unreported  and  therefore  untaxed,  in  late  1969  I  recommended  to  the 
Secretary  of  the  Treasury,  David  M.  Kennedy,  and  to  Under  Secretary  Charles  E. 
Walker,  who  had  the  responsibility  for  direct  supervision  of  IRS,  that  the  Treasury 
develop  a  tax  program  aimed  at  the  drug  trafficking  business. 

Preliminary  surveys  in  1970  showed  that  among  a  group  of  suspected  narcotics 
traffickers  several  patterns  could  be  observed.  First,  there  was  a  high  incidence  of 
nonfiling  of  income  tax  returns.  Second,  a  large  number  appeared  to  have  life  styles 
which  would  require  income  far  in  excess  of  that  on  which  taxes  were  being  paid. 

As  a  result  of  these  findings  and  our  general  studies  and  review,  in  the  late  spring 
of  1971,  Secretary  John  B.  Connally  obtained  White  House  and  Congressional  approval 
for  the  program  and  $71^  million  in  appropriations  for  the  first  year  of  operation. 

Thus,  this  jKogram  had  the  full  backing  of  the  Congress  and  the  Executive.  Monies 
were  appropriated  specifically  for  the  NTTP — monies  and  manpower  which  would  not 
have  been  authorized  or  appropriated  but  for  this  program  and  were  not  authorized 
and  appropriated  for  any  other  IRS  activity. 


•The  abbreviation  most  often  used  is  NTP.  1  prefer  NTTP  because  it  emphasize     that  it  is  a  tax 
program. 
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The  Narcotics  Trafficker  Tax  Program  is  an  income  tax  program.  The  goal  of  the 
NTTP  is  to  tax  the  illegal  profits  of  the  drug  trafficking  business,  a  major  area  of 
tax  noncompliance.  The  program  was  carefully  developed  over  a  two-year  period  and 
the  results  during  the  short  time  it  was  active — from  July  I,  1971,  to  some  time 
in  1974,  including  substantial  start-up  and  training  time — demonstrate  that  it  was  ex- 
tremely successful. 

It  is  important  and  central  to  the  NTTP  program  to  understand  that  the  income 
from  the  illegal  narcotics  traffic  business  is  taxable.  And  it  is  the  responsibility  of 
the  Treasury  Department  to  go  after  this  taxable  income.  Drug  trafficking  is  a  business. 
It  is  not  some  isolated  activity. 

It  is  damaging  to  the  "voluntary  compliance"  concept  of  tax  administration  to  suggest 
that  income  from  illegal  activity  should  be  given  a  lower  priority  than  income  from 
lawful  activity.  The  narcotics  trafficking  business  is  a  highly  organized  criminal  activity 
which  requires  a  sophisticated  and  comprehensive  program  to  identify  the  individuals 
involved  and  to  determine  the  income  which  is  taxable.  Are  we  to  encourage  unlawful 
activity  of  the  most  serious  kind  by  our  failure  to  enforce  the  tax  laws  against  the 
narcotics  traffickers? 

The  enormous  profits  of  the  narcotics  trafficking  business  constitute  taxable  income 
to  traffickers.  To  develop  a  program  to  identify  major  narcotics  traffickers  and  tax 
them  is  part  of  administering  the  tax  laws.  There  is  no  meaningful  distinction  between 
this  type  of  activity  and  the  ordinary  IRS  methods  of  identifying  what  is  referred 
to  as  "pockets  of  concompliance." 

There  is  no  difference  in  concept  in  deciding  to  select  suspected  major  drug  traf- 
fickers for  tax  audit  and  in  deciding  to  select  waitresses  and  taxicab  drivers  regarding 
gratuities  income,  corporate  executives,  individuals  regarding  interest  and  dividends 
payments  or  tax  resister  groups,  and  other  classifications  of  taxpayers.  Indeed,  the 
incidence  of  tax  noncompliance  by  drug  traffickers  is,  I  submit,  higher  than  other 
noncompliance  groups. 

The  significant  point  with  respect  to  the  NTTP  was  that  under  such  a  tax  program 
we  were  able  for  the  first  time  on  an  organized  and  comprehensive  basis  to  get 
at  major  drug  traffickers,  persons  who  use  intermediaries  to  insulate  themselves  from 
the  day-to-day  operations  of  the  drug  traffic.  In  this  way,  they  achieve  virtual  immunity 
from  prosecution  under  the  substantive  narcotics  laws.  The  Narcotics  Trafficker  Tax 
Program  was  able  to  get  at  many  of  the  "Kingpins"  of  the  traffic. 

In  developing  the  original  program  and  thereafter  while  I  served  at  the  Treasury, 
the  program  had  the  full  bipartisan  support  of  the  Congress;  the  full  support  of  three 
Secretaries  of  the  Treasury,  David  M.  Kennedy,  John  B.  Connally,  and  George  P. 
Shultz;  the  excellent  cooperation  and  leadership  of  two  Commissioners  of  IRS,  Randolph 
Thrower  and  Johnnie  M.  Walters;  and  the  full  support  of  the  Tax  and  Criminal  Divisions 
of  the  Department  of  Justice  and  the  various  U.S.  Attorneys. 

Important  and  central  to  the  NTTP  was  the  policy  decision  to  stress  civil  as  well 
as  criminal  enforcement.  This  policy  decision  was  a  significant  improvement  on  previous 
uses  of  tax  administration  to  go  after  profits  from  criminal  activity.  It  was  our  position 
that  the  illegal  profits  must  be  taxed  and  should  be  attacked  either  by  civil  enforcement 
or  criminal  enforcement.  If  a  criminal  case  could  be  made,  fine.  If  not,  then  the 
decision  should  be  made  as  soon  as  possible  and  appropriate  civil  action  pursued 
vigorously.  It  can  be  argued  that  in  many  cases  the  greater  punishment  and  deterrent 
is  taking  the  illegal  profits  from  the  illicit  drug  trafficker. 

A  critical  innovation  in  federal  law  enforcement,  and  essential  to  the  success  of 
NTTP,  was  the  development  of  the  major  drug  traffickers  target  selection  procedure — a 
coordinated  and  cooperative  selection  of  persons  to  be  audited. 

As  of  July  1,  1971,  the  paucity  of  information  identifying  known  major  drug  traf- 
fickers was  appalling. 

We  developed  a  program  for  selection  of  targets,  which  once  selected  would  be 
turned  over  to  the  IRS  for  audit.  We  organized  field  target  selection  committees 
throughout  the  country  and  developed  guidelines  for  target  selection.  The  persons 
selected  had  to  be  considered  major  traffickers  and  there  had  to  be  an  indication 
of  assets  to  warrant  a  full  audit. 

The  field  target  selection  committees  were  composed  of  professional  career  personnel 
from  federal,  state  and  local  agencies.  On  ;l;e  federal  level,  the  committees  included 
personnel  from  IRS,  the  then  BNDD,  and  Customs.  On  the  state  and  local  levels, 
it  included  representatives  from  the  local  and  state  police.  The  committees  would 
meet  periodically  and  pool  their  knowledge. 

Targets  selected  would  then  be  sent  to  Washington,  D.C.  for  review  and  final  selection 
by  an  inter-agency  target  selection  committee  composed  of  personnel  from  IRS,  BNDD 
and   Customs   and   chaired   by   the   Deputy   Assistant   Secretary   for   Enforcement.   This 
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Treasury  committee  would  meet  periodically  to  review  the  field  recommendations  and 
decide  to  accept,  reject,  or  hold  for  further  consideration  each  field  recommendation. 

Once  a  person  was  accepted  the  file  would  be  sent  to  IRS  and  from  that  point 
on  in  the  investigative  process,  it  was  an  IRS  tax  case  and  handled  in  accordance 
with  IRS  operating  procedures.  After  investigation  if  the  decision  was  that  the  evidence 
justified  a  criminal  prosecution  it  was  referred  to  the  appropriate  U.S.  attorney's  office. 
Otherwise  it  was  pursued  civilly  by  IRS. 

Important  byproducts  of  multi-agency  analyses  and  review  of  potential  targets,  super- 
vised by  the  Office  of  the  Secretary  and  not  at  IRS  or  other  agency  level,  are  that 
it  insures  selection  of  high-level  targets,  increases  cooperation  and  efficiency,  and 
reduces  the  possibilities  of  corruption  in  the  selection  process  to  a  minimum.  I  want 
to  stress  my  belief  that  this  interdepartmental  and  interagency  activity  must  be  super- 
vised by  the  Office  of  the  Secretary  of  the  Treasury  and  not  at  an  agency  level. 

We  also  developed  a  minor  drug  trafficker  tax  program  designed  to  go  after  the 
profits  of  the  minor  dealer  and  pusher.  The  individuals  involved  were  primarily  lower- 
level  drug  traffickers — dealers  and  pushers — who  were  arrested  by  state,  local  and 
federal  officials  on  substantive  drug  charges  and  where  there  was  cash  found.  We 
decided  against  a  full  audit  of  these  individuals  but  instead  we  took  tax  action;  we 
stressed  a  tax  check  type  of  investigation — did  they  file  a  return — and  the  use  of 
tax  year  termination  and  jeopardy  assessment  procedures  on  these  individuals  to  reach 
their  large,  conspicuous  assets.  Such  tax  action  was  taken  on  over  3,300  minor  dealers 
and  pushers. 

This  part  of  the  program  achieved  outstanding  success  in  taxing  and  reducing  the 
working  capital  and  street-level  profits  and,  thereby,  in  disrupting  the  distribution 
system. 

A  monthly  report  system  was  developed  to  monitor  the  progress  of  this  tax  program. 
That  report  system  enabled  the  Secretary  and  me  to  follow  the  progress  of  each 
element  of  the  program.  The  monthly  report  listed  the  nurnber  of  cases  by  states 
and  metropolitan  areas  and  the  status  of  the  cases. 

Within  the  first  twelve  months  of  the  NTTP,  793  major  targets  in  53  metropolitan 
areas  in  40  states  were  selected  for  intensive  tax  investigation  and  565  minor  traffickers 
were  put  under  tax  action.  Within  seventeen  months  1,175  major  targets  were  selected 
for  intensive  tax  investigation  and  1,239  minor  traffickers  were  put  under  tax 
action  *  *  *. 

The  extraordinary  success  of  the  program  stems  from  three  groups  of  dedicated 
personnel:  (1)  the  target  selection  efforts  of  Federal,  state  and  local  officials;  (2) 
the  several  hundred  men  and  women  in  IRS — tax  specialists  performing  a  tax  func- 
tion— who  took  this  program  to  heart  and  dedicated  themselves  to  it;  and  (3)  the 
attorneys  in  the  Department  of  Justice  and  the  U.S.  attorney's  offices  throughout 
the  country. 

I  strongly  recommend  that  the  NTTP  be  reactivated  quickly  and  given  the  highest 
priority  possible  under  the  overall  supervision  of  the  Assistant  Secretary  of  the  Treasury 
for  Enforcement,  Operations  and  Tariff  Affairs. 

This  highly  successful  program  was  unique  in  the  spirit  of  cooperation  it  engendered 
among  state,  local  and  Federal  officials  and  among  Federal  agencies.  No  jealousies 
and  no  infringement  of  jurisdiction  existed  among  the  various  agencies  cooperating 
in  the  NTTP.  I  submit  that  it  ranks  as  one  of  the  finest,  if  not  the  finest,  cooperative 
law  enforcement  programs  in  our  history  from  the  point  of  view  of  results,  professional 
performance,  and  costs.  It  can  be  put  back  in  operation  and  effective  within  months 
with  strong  supervision  from  the  Office  of  the  Secretary  of  the  Treasury. 

Mr.  Bayh.  It  appears  that  the  Internal  Revenue  Service  is  in  the  processes  of  recon- 
sidering the  viability  of  the  NTTP.  Whether  this  apparent  reassessment  was  voluntary 
or  not  should  be  left  to  the  speculators;  but,  coincidentally,  the  day  before  our  first 
hearing  on  the  President's  drug  message,  July  27,  1976,  the  Administrator  of  DEA 
and  the  Commissioner  of  the  Internal  Revenue  signed  a  memorandum  of  understanding 
regarding  the  Presidential  directive  to  reestablish  a  tax  enforcement  program  aimed 
at  high  level  drug  trafficking.  Though  the  ink  had  actually  dried  when  the  memorandum 
was  presented  in  testimony  to  the  subcommittee  by  DEA  Administrator  Bensinger, 
the  Executive  Director  of  the  newly  appointed  Presidential  Cabinet  Committee  for 
Drug  Law  Enforcement — members  are  the  Secretary  of  Treasury,  the  Attorney  General, 
and  the  Secretary  of  Transportation — we  did  not  have  the  opportunity  to  inquire  as 
to  the  details  of  this  July  27,  1976  agreement. 

The  ostensible  objectives  of  the  new  agreement  as  well  as  the  development  and 
track  record  of  the  N1TP  will  be  diligently  assessed  at  the  subcommittee  hearing 
on  August  5,  when  IRS  Commissioner  Donald  Alexander  and  others  will  appear  before 
the  subcommittee. 
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NARCOTICS  SMUGGLING 


In  addition  to  providions  which  will  assist  the  detection  of  couriers  smuggling  tainted 
proceeds  out  of  the  country,  the  subcommittee  legislation  will  incorporate  sections 
to  facilitate  the  detection  and  prosecution  of  narcotics  smugglers  who  use  seagoing 
vessels,  including  private  yachts  and  pleasure  boats.  This  so-called  deep-six  connection 
has  developed  into  an  integral  conduit  for  major  narcotics  smugglers  and  distributors. 

The  Commissioner  of  Customs,  Mr.  Vernon  Acree,  explained  this  growing  problem 
to  the  subcommittee,  in  part  as  follows: 

The  high  speed  and  fuel  carrying  capabilities  of  today's  small  boats  permits  them 
to  travel  distances  which  were  not  envisioned  when  the  vessel  reporting  requirements 
were  enacted  in  1930.  Thus,  a  small  boat  can  journey  from  our  eastern  coast  to 
larger  vessels  hovering  off-shore  outside  the  12  mile  Customs  waters,  or  to  the  Bahamas 
or  other  nearby  foreign  islands  for  the  purpose  of  picking  up  narcotics.  They  may 
then  re;turn  to  the  U.S.,  pull  into  a  small  cove  or  marina  and  unload  the  drugs. 
Some  of  these  boats  will  then  call  Customs  to  report  their  arrival,  while  others  will 
ignore  this  requirement.  In  either  case,  the  present  reporting  requirements  are  virtually 
useless  since  any  contraband  will  have  been  removed  before  Customs  officers  arrive 
to  inspect  the  vessel. 

This  problem  has  become  particularly  acute  in  Florida  where  private  yachts  and 
pleasure  vessels,  with  easy  access  to  nearby  foreign  islands,  the  high  seas  and  the 
United  States'  inland  waterways,  complicate  detection.  Further  magnifying  the  problem 
is  the  fact  that  hard  evidence  has  been  developed  establishing  that  foreign  flag  vessels 
are  moving  multi-ton  loads  of  marijuana  and  smaller  portions  of  hashish  to  positions 
on  the  high  seas  adjacent  to  the  United  States  eastern  and  gulf  coasts.  At  a  position 
usually  between  40  and  60  miles  offshore,  the  mother  ship — or  hovering  vessel — is 
met,  under  cover  of  darkness,  by  small  vessels  that  take  on  a  portion  of  the  load 
for  introduction  into  the  United  States.  The  mother  ship  then  moves  to  the  next 
rendezvous  point  where  similar  discharges  are  made.  When  the  mother  ship  is  empty 
it  returns  to  its  country  of  origin  without  ever  having  entered  U.S.  waters. 

To  respond  more  effectively  to  these  special  distribution  channels  and  to  address 
the  fact  that  many  vessels  consistently  ignore  current  law  the  subcommittee  intends 
to  amend  the  relevant  reporting  requirements. 

As  I  mentioned  earlier  we  are  concerned  that  the  reorganization  plan  No.  2  processed 
by  the  Government  Operations  Committee  in  1973,  though  not  without  merit,  has 
resulted  in  the  under  utilization  or  misdirection  of  intelligence  gathering  and  dissemina- 
tion, especially  at  our  borders  and  most  importantly  our  Southwestern  border.  The 
full  utilization  of  Customs  intelligence  and  investigative  resources  is  a  necessary  step 
in  bringing  Federal  narcotics  enforcement  effectiveness  to  its  highest  possible  level. 
It  should  be  recalled  that  narcotics  traffic  is  a  giant,  incredibly  profitable  industry. 
Even  if  it  were  taxed  comparable  to  the  level  of  our  domestic  prescription  drug  indus- 
try—  it  would  owe  the  American  taxpayers  at  least  $1  billion  or  every  American  citizen 
$5  each  year.  Thus  these  merchants  of  death — by  the  most  conservative  and  cautious 
assessment — would  owe  more  in  taxes  than  the  combined  Federal  drug  abuse  law 
enforcement  and  Federal  drug  abuse  prevention  budgets.  I  ask  unanimous  consent 
that  two  tables  prepared  by  Peter  Goldberg  of  the  Drug  Abuse  Council  be  printed 
in  the  Record  at  this  point. 

There  being  no  objection,  the  tables  were  ordered  to  be  printed  in  the  Record, 
as  follows: 
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CONSOLIDATED  DRUG  ABUSE  LAW  ENFORCEMENT  BUDGET,  IN  OBLIGATIONS 

[In  millions  of  dollars] 

Fiscal  year — 


1975 1976 1977 

SUPPLY  REDUCTION 

Justice: 

Drug  Enforcement  Administration 139.4  '  156.4  160.8 

LEAA  and  other  Justice 62.2  43.6  40.9 

Treasury: 

Customs  39.1  '43.2  43.4 

IRS 20.0  20.0  15.0 

State 32.0  43.4  34.0 

Other  1.9  2.1  2.1 

Total 294.6 308.7 296.2 

'  Both  DEA  and  Customs  have  applied  for  a  supplemental  appropriation  in  fiscal  year  1976.  DEA  asked 
for  $2,200,000,  primarily  for  salary  and  insurance  increases.  Customs  asked  for  $4,000,000,  $2,000,000  of 
which  would  be  carried  over  into  fiscal  year  1977.  These  funds  are  for  the  Customs'  drug  interdiction 
program. 

Source:  OMB,  Federal  Drug  Management  Division. 

Mr.  Bayh.  There  is  little  doubt  that  the  drug  law  enforcement  task  at  hand  is 
substantial.  Thus,  it  is  even  more  essential  than  ever  to  focus  resources  at  our  borders 
where  high  purity  narcotics  are  traded  in  volume.  It  is  with  this  focus  that  we  can 
most  effectively  disrupt  key  distribution  networks. 

Another  unfortunate  aspect  of  reorganization  plan  No.  2  is  that  though  the  Govern- 
ment Operations  Committee  cited  the  benefit  of  a  single  focal  point  for  coordinating 
Federal  drug  enforcement  with  that  of  State  and  local  authorities,  the  plan  as  approved 
did  not  contain  stipulations  to  prevent  Federal  interference  with  State  and  local  drug 
law  enforcement  activities. 

As  I  indicated,  in  the  discussion  of  Federal  drug  control  jurisdiction,  the  subcommittee 
will  consider  restricting  Federal  enforcement  agencies  statutorily  to  interstate  and  inter- 
national major  trafficking  cases.  While  we  are  concerned  that  Federal  efforts  do  not 
erode  local  initiative  and  accountability,  we  believe  that  the  Federal  Government  should 
expand  its  programs  of  assistance  to  State  and  local  drug  enforcement  officials.  The 
controlled  substance  units  and  diversion  investigation  units  should  be  expanded  to 
assist  State  and  local  investigation  and  prosecution  of  major  diversion  and  trafficking 
cases. 

The  subcommittee  is  exploring  the  possible  use  of  forfeited  assets  of  drug  traffickers 
and  moneys  collected  by  IRS  under  a  revitalized  NTTP  to  support  the  expansion 
of  these  successful  efforts  to  assist  State  and  local  governments. 

I  intend  to  incorporate  other  salutory  provisions  in  the  legislation  which  I  will  soon 
ask  the  subcommittee  to  consider,  including  crucial  enabling  legislation  to  permit  Senate 
ratification  of  the  psychotropic  treaty  and  sections  addressing  the  problem  of  pharmacy 
related  crime  and  more  adequate  controls  for  some  barbiturates.  I  especially  appreciate 
the  enthusiastic  support  of  the  Senate  leadership  for  our  efforts  and  invite  my  colleagues 
to  assist  us  in  the  enactment  of  a  sensible  statutory  response  to  high  risk  drugs  and 
to  major  drug  traffickers.  It  is  about  time  and  it  is  clear  that  the  taxpayers  of  this 
country  demand  and  deserve  no  less. 
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APR  24 1975 


The  Vice  President 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Mr.  Vice  President: 

There  is  transmitted  herewith  a  legislative  proposal 
which  amends  Section  511(d)  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  (21  U.S.C.  881(d))  to 
raise  the  monetary  limit  of  drug-related  judicial  forfeitures 
from  $2,500  (dollars)  to  $10,000  (dollars). 

During  1974,  tne  Department  of  Justice  seized  approxi- 
mately 1,450  vehicles,  vessels  and  aircraft  for  drug-related 
violations.   The  value  of  the  conveyances  seized  in  1974 
was  about  $3,390,593.00.   The  number  of  conveyances  seized 
in  1974  tripled  the  number  seized  in  1973.   The  conveyances 
are  forfeited  under  the  provisions  of  Section  511(d)  of  the 
Act  and  the  procedures  under  the  customs  laws  which  are  made 
applicable  under  Section  511(d).   Currently,  approximately 
one-third  of  the  property  seized  by  the  Department  is  subject 
to  judicial  forfeiture  under  the  customs  laws  (Sections  607, 
610  and  612  Tariff  Act  of  1930)  which  provide  that  property 
valued  at  more  than  $2,500  will  be  forfeited  judicially,  while 
property  valued  at  $2,500  or  less  will  be  forfeited  administra- 
tively. 

V7hen  originally  enacted  in  1939,  the  dividing  line 
between  such  administrative  and  judicial  forfeitures  v/as 
set  at  $1,000,  and  in  1954  this  figure  was  amended  to  the 
present  figure  of  $2,5'^  .   During  the  last  twenty  years, 
since  the  figure  of  $2,j00  was  established,  the  appraised 
value  of  vehicles  has  increased  so  substantially  that  there 
is  currently  no  automobile  manufactured  in  the  United 
States  with  normally  ordered  equipment  that  retails  for 
less  than  $2,500.   Therefore,  as  the  appraised  value  of 
vehicles  has  continued  to  rise  through  recent  years,  light 
and  medium  class  vehicles  which  had  in  years  past  been  sub- 
ject to  administrative  forfeiture  were  required  to  be  forfeited 
judicially.   Since  judicial  forfeitures  are  generally  required 
to  await  the  processing  of  the  general  civil  docket  of  the 
United  States  District  Courts,  a  delay  of  two  or  three  years 
in  completing  such  forfeitures  in  certain  of  our  larger  cities 
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has  been  encountered.   During  such  lengthy  delays,  not  only 
are  storage  costs  being  incurred,  but  the  vehicle  is  depre- 
ciating to  the  detriment  of  all  parties  concerned.   In  some 
cases,  vehicles  which  were  suitable  for  official  use  when 
seized  have  deteriorated  to  the  point  where  their  use  was 
not  possible. 

The  procedures  applicable  to  judicial  forfeitures  has 
been  further  complicated  by  a  decision  in  the  Tenth  Circuit, 
Sarkisian  v.  United  States,  472  F.  2d  468  (1973),  which  requires 
that  forfeiture  proceedings  must  be  commenced  within  14  days 
of  seizure  and  completed  within  60  days.   The  practical  diffi- 
culties involved  in  completing  a  forfeiture  within  these  time 
limits  raise  problems  for  both  the  prosecutors  and  courts 
involved.   This  is  particularly  true  when  a  related  criminal 
case  is  not  proceeding  with  similar  speed,  and  the  matter  of 
discovery  arises  in  the  civil  action  involving  the  vehicle. 

The  current  Justice  Department  policy  related  to  holders 
of  security  interests  in  seized  property  is  contained  in  Part 
9  of  Title  28  of  the  Code  of  Federal  Regulations.  Basically, 
the  policy  protects  lienholders  to  the  extent  of  their  recog- 
nized equity  in  the  seized  property  without  any  burden  on  the 
lender  to  have  made  any  inquiry  as  to  the  borrower. 

The  proposed  legislation  would  raise  the  dividing  line 
between  administrative  and  judicial  forfeitures  in  drug-related 
offenses  from  $2,500  to  $10,000,  and  thereby  substantially 
reduce  the  volume  of  property  processed  by  the  Federal  court 
system.   The  proposal  is  designed  to  only  apply  to  forfeitures 
of  property  under  Section  511  of  the  Act  and  not  to  amend  the 
general  customs  provisions  which  apply  to  all  merchandise  and 
baggage. 

Under  the  proposal,  petitions  for  remission  or  mitigation 
of  forfeiture  filed  by  the  holders  of  security  interests  would 
be  handled  directly  by  the  Drug  Enforcement  Administration 
without  the  necessity  of  referral  to  the  United  States  Attorney, 
or  the  subsequent  filing  of  a  condemnation  action  in  District 
Court.   Such  a  procedure  not  only  saves  court  costs,  but  also 
reduces  storage  costs,  since  the  vehicles  involved  would  not 
be  stored  for  lengthy  periods  awaiting  court  action.   However, 
should  a  claimant  desire  to  contest  the  probable  cause  for 
seizure  (the  only  issue  before  the  court  in  the  civil  action) , 
the-claimant  may  file  a  claim  and  bond  pursuant  to  Section  608 
of  the  Tariff  Act  of  1930  and  place  the  matter  in  the  District 
Court. 
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The  proposed  legislation  will  provide  a  needed  update  of 
a  jurisdictional  standard  set  twenty  years  ago  and  thereby 
substantially  reduce  the  volume  of  judicial  forfeiture  matters 
related  to  drug  violations. 

The  Office  of  Management  and  Budget  has  advised  that 
there  is  no  objection  to  the  submission  of  this  report  from 
the  standpoint  of  the  Administration  program. 

Sincerely, 


Attorney  General 
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94tii  congress 
2d  Session 


S.  3645 


m  THE  SENATE  OF  THE  UNITED  STATES 

June  30  (legislative  day,  June  18),  1976 

Mr.  Hruska  (by  request)  introduoed  the  following  bill ;  which  was  read  twice 
and  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  amend  sectiou  511(d)    of  the  Comprehensive  Drng  Abuse 
Prevention  and  Control  Aft  of  1970   (21  U.S.C.  H81  (d)  ) 
to  raise  the  monetary  hmit  applicahle  to  drug-related  judicial 
forfeitures  from  $2,500  to  $10,000. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That  section  511  (d)    of  the  Comprehensive  Drug  Abuse 

4  Prevention  and  Control  Act  of  1970   (21  U.S.C.  881  (d)  ) 

5  is  amended  by  deleting  the  semicolon  after  the  words  "custom 

6  laws"  in  the  first  sentence  and  inserting  in  heu  thereof  the 

7  following :  ",  except  that  whenever  property  is  forfeited  under 

8  this  Act,  the  sum  of  $2,500  in  sections  607,  610,  and  612 

9  of  the  Tariff  Act  of  1930    (19  U.S.C.   1607,   1610,   and 
10  1612)   shall  be  $10,000.". 

n 
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DRUG  LEGISLATION  REFERRED  TO  THE  SUBCOMMITTEE  DURING  94TH 

CONGRESS 

The  International  Psychotropic  Substances  Act  of  1975 

S.  362 — Introduced  by  Senator  Bayh  cosponsored  by  Senators  Burdick  and  Tunney. 
Relates  to  the  regulatory  controls  on  the  manufacture,  distribution,  importation,  and 
exportation  of  psychotropic  substances 

The  Psychotropic  Substances  Act  of  1975 

S.  1266 — Introduced  by  Senators  Hruska  and  Bayh  cosponsored  by  Senators  Burdick, 
Eastland,  Fong,  Hugh  Scott,  William  Scott,  Thurmond  and  Tunney.  Amends  the  Com- 
prehensive Drug  Abuse  Prevention  and  Control  Act  to  discharge  obligations  of  the 
Convention  on  Psychotropic  Substances. 

Marihuana  Control  Act  of   1975 

S.  1450 — Introduced  by  Senator  Javits  cosponsored  by  Senators  Brooke,  Cranston, 
Nelson  and  Tunney.  Provides  for  the  decriminalization  of  marihuana — hearings  were 
held  on  May  14,  1975. 

Violent  Crime  and  Repeat  Offender  Control  Act  of  1975 

S.  1880 — Introduced  by  Senator  Bayh.  Mandatory  penalties  for  narcotic  traffickers, 
and  federal  penalties  for  robbery  or  attempted  robbery  of  controlled  substances  from 
a  pharmacy. 

Amending  the  Controlled  Substances  Act  (No  title  given  for  this  bill). 

S.  2110 — Introduced  by  Senators  Church  and  Bayh  cosponsors — Senators  Eagleton, 
Fannin,  Hansen,  Hartke,  Hollings,  Humphrey,  Inouye,  McGee,  Randolph,  and  Taft. 

Makes  the  robbery  of  a  pharmacy  unlawful. 

Narcotic  Sentencing  and  Seizure  Act  of   1976 

S.  3411 — Introduced  by  Senator  Hurska  cosponsors — Senators  Buckley,  Eastland, 
Hugh  Scott  and  Thurmond. 

Amends  the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970 — 
introduced  by  request  of  the  President.  Provides  for  mandatory  minimum  sentences, 
protects  public  from  traffickers  in  heroin  and  other  opiates,  forfeiture  of  proceeds 
of  illegal  drug  transactions  and  border  control  of  drugs 

Amending  the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970. 
(No  title  given  to  bill) 

S.  3645 — Introduced  by  Senator  Hruska.  Raises  the  monetary  limit  applicable  to 
drug-related  judicial  forfeitures  from  $2,500  to  $10,000. 


THE  GLOBAL  CONNECTION:  HEROIN 
ENTREPRENEURS 

Narcotic  Sentencing  and  Seizure  Act  of  1976 
(S.  3411  and  S.  3645) 


WEDNESDAY,  JULY  28,  1976 

U.S.  Senate, 
Subcommittee  To  Investigate  Juvenile  Delinquency, 

Committee  on  the  Judiciary, 

Washington,  D.C. 
The  subcommittee,  composed  of  Senators  Bayh,  Hart,  Burdick,  Ken- 
nedy, Mathias,   Hruska,  and  Fong  met,  pursuant  to  notice,  at    12:10 
p.m.,  in  room   2228,  Dirksen  Senate  Office  Building,  Senator  Birch 
Bayh  (chairman  of  the  subcommittee)  presiding. 
Present:  Senator  Bayh. 

Also  present:  John  M.  Rector,  staff  director  and  chief  counsel; 
Mary  Kaaren  Jolly,  editorial  director  and  chief  clerk;  and  Kevin  O. 
Faley,  assistant  counsel. 

Senator  Bayh.  We  will  convene  our  hearing  this  morning. 
The   subcommittee's  enabling   resolution,   S.   Res.    375,   section    12, 
94th  Congress,  is  hereby  noted  for  the  record.  The  Public  Law  91-513 
and  bills  and  related  materials  will  be  included  in  the  record.' 

OPENING  STATEMENT  OF  SENATOR  BIRCH  BAYH,  CHAIRMAN 

Senator  Bayh.  The  Subcommittee  to  Investigate  Juvenile  Delinquen- 
cy has  jurisdiction  over  Federal  drug  control  laws.  After  a  brief  re- 
gional respite  the  incidents  of  drug  abuse  continues  to  climb;  indeed, 
if  it  ever  really  did  taper  off. 

Of  particular  concern  to  me;  and,  I  think,  a  particular  contribution 
that  can  be  made  by  the  witnesses  that  are  before  us  today  is  to 
discuss  what  can  be  done  to  focus  the  Government's  response  on 
the  problem  where  it  is  most  severe.  If  we  had  unlimited  funds, 
there  would  be  a  wide  variety  of  objectives  we  would  like  to  see 
done.  But  we  obviously  don't,  and  money  and  resources  are  only 
part  of  the  problem. 

I  am  particularly  concerned  about  what  we  can  do  to  zero  in  law 
enforcement  and  the  courts  on  the  major  offenders — the  major 
pushers,  particularly  those  who  are  in  the  business,  those  not  addicted 
themselves.  We  can  do  more  in  those  areas  where  we  know  the 
largest  volume  of  heroin  is  moved  in  the  highest  degree  of  purity — at 
the  borders. 


'  See  contents,  pp.  xix  et  seq. 

(1) 


We  intend  to  give  attention  to  the  stark  reality  that  many  who 
sustain  the  illegal  flow  of  heroin  do  so  while  on  bail;  and,  that  once 
they  are  convicted  few  spend  substantial  time  in  custody.  While  I 
am  especially  concerned  that  the  constitutional  rights  of  criminal  de- 
fendants are  fully  secured,  I  am  likewise  concerned  that — within  such 
a  framework — our  citizens  are  fully  protected. 

In  addition  to  reviewing  pretrial  detention,  the  subcommittee  intends 
to  develop  the  record  in  such  areas  as:  Mandatory  minimum  sentences 
for  drug  traffickers;  forfeiture  of  the  proceeds  of  illegal  drug  transac- 
tions; increased  authority  to  permit  customs  officers  to  search  persons 
suspected  of  smuggling  money  out  of  the  country;  stricter  arrival 
reporting  requirements  for  small  private  vessels;  increasing  the  cash 
value  of  goods  possessed  by  narcotics  violators  subject  to  forfeiture; 
and,  other  related  concerns — including  the  effectiveness  of  the  Internal 
Revenue  Service  effort  to  prosecute  narcotic  law  violators  under  their 
narcotic  traffickers  tax  program. 

What  can  we  do  as  far  as  mandatory  sentencing  is  concerned? 
I  am  very  much  concerned  about  the  civil  rights  of  individuals.  But, 
in  some  of  these  areas,  I  think  we  must  weigh  the  civil  rights  of 
the  defendant  against  the  civil  rights  of  individuals  who  are  being 
preyed  upon.  What  should  we  do  once  pushers  have  been  granted 
due  process  and  found  guilty? 

Especially  insidious  are  those  hidden  behind  the  scenes — those  who 
never  are  seen  nor  heard  of  in  the  courts — the  kingpin  organizers 
whose  money  is  at  the  root  of  this  evil  business.  Their  only  concern 
is  money  and  anonymity — to  remain  hidden  in  their  dens  and  reap 
the  harvest  of  dirty  money  begotten  from  the  citizens  enslaved  by 
them.  They,  the  kingpins,  are  the  head  of  the  serpent.  We  can  cut 
them  down  by  cutting  their  cash  flow  and  by  exposing  them  to  the 
light  of  publicity.  The  IRS  has  a  program  that  could  be  of  much 
assistance  in  this  regard — we  should  use  all  possible  legal  means  to 
prosecute  these  kingpins. 

Without  reviewing  all  the  items  on  my  lengthy  list,  I  will  insert 
in  the  record,  at  this  point,  the  statement  of  Hon.  Sheldon  B.  Vance. 
Then  I  will  ask  the  panel  of  witnesses  from  the  Department  of  Justice 
to  begin  our  discussions. 

STATEMENT  OF  HON.  SHELDON  B.  VANCE,  EXECUTIVE  DIRECTOR, 
THE     PRESIDENT'S    CABINET    COMMITTEE    ON     INTERNATIONAL 
NARCOTICS    CONTROL;    AND,    SENIOR    ADVISER    TO   THE   SECRE- 
TARY  OF  STATE  FOR  INTERNATIONAL  NARCOTICS  MATTERS 

I  welcome  the  opportunity  to  support  the  proposed  Narcotics  Sen- 
tencing and  Seizure  Act  of  1976.  As  Executive  Director  of  the  Pre- 
sident's Cabinet  Committee  on  International  Narcotics  Control,  I  am 
vitally  interested  in  legislation  that  will  enhance  our  international  nar- 
cotics control  program. 

Enactment  of  this  legislation  would  bring  a  very  much  needed 
tightening  of  our  laws  dealing  with  major  narcotics  offenders  whose 
activities  compound  the  increasingly  serious  problem  of  drug  abuse 
in  the  United  States. 

Passage  of  this  legislation  would  also  clearly  demonstrate  to  the 
leaders  of  other  countries  that  the  United  States  is  determined  to 
deal   in   a   meaningful   way  with   important   violators  as  a  part  of  its 


efforts  to  curtail  illicit  international  flows  of  narcotics  and  dangerous 
drugs. 

The  United  States,  along  with  105  other  nations,  is  a  contracting 
party  to  the  1961  Single  Convention  on  Narcotic  Drugs.  Article  35 
of  that  convention  states  that  parties  shall  "make  arrangements  at 
the  national  level  for  coordination  of  preventive  and  repressive  action 
against  the  illicit  traffic"  and  shall  "assist  each  other  in  the  campaign 
against  the  illicit  traffic  in  narcotic  drugs."  Article  36  of  the  agreement 
calls  on  each  party  to  adopt  measures  to  insure  that  narcotics  infrac- 
tions "shall  be  punishable  offenses  when  committed  intentionally,  and 
that  serious  offenses  shall  be  liable  to  adequate  punishment  particu- 
larly by  imprisonment  or  other  penalties  of  deprivation  of  liberty." 
The  clear  intent  of  article  36  is  to  require  states  parties  to  provide 
adequate  punishment  for  drug  offenders,  particularly  for  major  traf- 
fickers and  dealers.  Adequate  punishment  must  obviously  serve  to 
be  a  deterrent  to  further  criminal  activity,  both  to  the  punished  of- 
fender, as  well  as  others  who  engage  in  narcotics  trafficking. 

The  intensification  of  the  drug  problem  in  the  United  States  during 
the  decade  of  the  1960's  called  for  a  coordinated  attack  by  the 
Federal  Government.  Because  most  of  the  key  drugs  of  abuse  originate 
in  foreign  countries,  it  was  recognized  that  no  campaign  would  be 
successful  without  cooperation  from  foreign  countries.  Since  1971, 
therefore,  the  objective  of  increasing  the  effectiveness  of  international 
narcotics  control  has  been  one  of  our  priority  foreign  policy  issues. 
In  addition  to  our  promoting  more  stringent  international  agreements, 
we  have  undertaken  active  bilateral  programs  of  cooperation  with 
more  than  50  countries  having  an  involvement  with  production, 
processing,  and  trafficking  of  narcotics  and  dangerous  drugs. 

One  of  our  principal  diplomatic  initiatives  over  the  past  several 
years  has  been  to  encourage  foreign  governments  to  establish  antinar- 
cotics  enforcement  organizations  and  to  strengthen  their  national  laws 
against  traffickers  and  illegal  producers.  A  number  of  countries,  partly 
in  response  to  our  encouragement,  have  revised  or  are  in  the  process 
of  revising  their  narcotics  laws.  Some  recent  examples  are:  Belgium, 
Bolivia,  Burma,  Chile,  Colombia,  Denmark,  France,  Indonesia,  Iran, 
Italy,  Jamaica,  Malaysia,  Mexico,  Netherlands,  Paraguay,  Philippines, 
Singapore,  Thailand,  Turkey,  United  Kingdom  and  West  Germany. 

While  we  can  point  with  some  satisfaction  to  our  efforts  toward 
improving  the  effectiveness  of  international  narcotics  control  over  the 
past  several  years,  our  own  efforts  to  deal  with  traffickers  has  acquired 
a  reputation  of  leniency.  Minimal  sentences,  liberal  parole  policies 
and  prosecutorial  bargaining  with  cooperating  defendants  have  caused 
some  foreign  officials  to  criticize  the  U.S.  judicial  system,  often  refer- 
ring to  it  as  a  revolving  door.  Specific  complaints  have  been  registered, 
primarily  from  Latin  American  countries,  about  low  bail,  release  on 
personal  cognizance,  plea  bargaining,  lenient  sentences,  and  early 
paroUing  of  traffickers  apprehended  following  close  collaboration  with 
foreign  law  enforcement  officials.  I  cite  two: 

First.  The  first  example  concerns  two  individuals  arrested  in 
November  1972  in  New  York  subsequent  to  their  delivery  from  Sin- 
gapore of  2.5  kilos  of  No.  4  heroin  to  special  agents  of  the  Drug 
Enforcement  Administration.  The  exhibit  was  delivered  as  a  free  sam- 
ple toward  a  23   kilo  delivery  scheduled  for  the  future.  They  were 


tried  without  a  jury  in  the  southern  district  of  New  York  and  in 
March  1973  were  given  sentences  of  15  years  for  each  of  two  counts, 
to  run  consecutively.  On  June  26,  1974,  the  judge  reduced  their 
sentences  pursuant  to  their  motions,  making  them  eligible  for  parole. 

On  August  30,  1974,  one  of  them  filed  an  application  for  parole. 
His  application  was  heard  on  October  16,  1974.  An  institutional 
review  hearing  was  held  in  March  1976  and  parole  was  granted. 
He  was  delivered  to  the  U.S.  Immigration  and  Naturalization  Service 
authorities  on  July  15,  1976  for  deportation. 

On  July  17,  1976,  upon  his  arrival  in  Singapore,  he  was  arrested 
by  officers  of  the  Singapore  Central  Narcotics  Bureau.  On  July  20, 
1976,  the  Assistant  Director,  Central  Narcotics  Bureau  requested  the 
high  court  magistrate  to  order  his  detention  for  the  remainder  of 
his  U.S.  prison  sentence. 

These  developments  have  caused  the  Singapore  authorities  seriously 
to  question  the  commitment  and  sincerity  of  the  United  States  in 
its  efforts  against  the  international  trafficking  of  narcotics. 

The  second  example  concerns  four  persons  arrested  following  the 
seizure  of  2  kilos  of  heroin.  Two  of  the  four  were  couriers.  One 
of  the  couriers  received  5  years  probation.  The  other  was  not 
prosecuted.  Of  the  two  principals,  one,  a  Canadian  citizen  and  a 
fugitive  on  another  charge,  received  5  years.  The  other  principal, 
a  U.S.  citizen,  received  6  months. 

Such  cases  and  other  indicators  clearly  show  a  soft  and  imprecise 
handling  of  narcotics  offenders.  This  inhibits  our  ability  to  obtain 
cooperation  from  foreign  governments.  The  mandatory  minimum  sen- 
tences and  other  provisions  of  the  Narcotics  Sentencing  and  Seizure 
Act  of  1976  would  be  a  major  step  forward  to  overcome  this  unfortu- 
nate situation.  They  would  not  only  permit  U.S.  authorities  to  mete 
out  uniform  sentences  and  implement  more  effective  procedures  for 
tightening-up  trafficking  and  curtailing  the  availability  of  supply  in 
our  own  country,  but  would  help  our  own  credibility  in  requesting 
other  countries  to  tighten  their  controls.  I,  therefore,  urge  this  commit- 
tee to  report  favorably  on  the  proposed  legislation. 

I  should  also  like  to  express  the  hope  that  this  committee  will 
report  favorably  on  another  piece  of  legislation  which  is  important 
to  our  international  control  program;  namely,  the  Psychotropic  Sub- 
stances Act  of  1976.  Its  enactment  would  pave  the  way  for  the  ratifica- 
tion by  the  United  States  of  the  Convention  on  Psychotropic  Sub- 
stances and  thereby  insure  U.S.  cooperation  with  other  countries  in 
establishing  effective  controls  over  international  traffic  in 
amphetamines,  barbiturates,  LSD,  and  other  hallucinogens,  and 
tranquilizers. 

The  Psychotropic  Convention  was  sent  to  the  Senate  on  June  29, 
1971,  for  advice  and  consent  to  ratification.  The  document  has  since 
been  before  the  Senate  Foreign  Relations  Committee  awaiting  congres- 
sional approval  of  the  enabling  domestic  legislation.  This  delay  has 
been  an  international  embarrassment  to  us,  particularly  since  we  have 
taken  the  leadership  role  in  international  drug  control  generally.  It 
reduces  the  moral  force  of  our  arguments  for  cooperation  from  other 
countries.  Please  bear  in  mind  that  among  the  victims  of  illicit  traffic 
in  psychotropic  substances  are  the  less  developed  countries  where 
narcotic  plants  such  as  the  opium  poppy  are  most  widely  cultivated 
or  else  grow  wild. 


During  the  fourth  special  session  of  the  U.N.  Commission  on  Nar- 
cotic Drugs  held  this  February  in  Geneva,  the  delegates  from  Turkey, 
Mexico,  India,  and  Sweden  took  note  of  the  serious  threat  developing 
from  psychotropic  substances.  They  expressed  dismay  that  certain  im- 
portant industrialized  countries — countries  which  manufacture  such 
substances— have  not  as  yet  ratified  the  Psychotropic  Convention. 
Their  sentiments  were  echoed  by  the  French  delegate  who  urged 
ratification  by  such  countries  as  soon  as  possible.  These  remarks  were 
aimed  at  the  United  States  and  some  other  manufacturing  countries 
which  acknowledge  the  threat  posed  by  psychotropics  but  which  have 
yet  to  approve  the  convention. 

Ratification  by  40  countries  occurred  on  May  18,  1976,  and  the 
convention  will  come  into  force  for  those  countries  on  August  16. 
Timely  U.S.  ratification  would  demonstrate  our  good  faith  in  support 
of  drug  controls  and,  more  importantly,  encourage  the  extension  of 
the  treaty  to  numerous  other  countries  besides  the  United  States. 
Unlike  the  United  States,  a  number  of  producer  countries  do  not 
have  effective  export  controls  on  psychotropic  substances,  a  situation 
that  results  in  an  illicit  inflow  into  our  country  of  such  substances 
produced  abroad.  For  example,  pills  produced  by  country  A  without 
export  control  regulations  sold  to  country  B  without  export  regulations 
can  and  are  being  clandestinely  shipped  to  the  U.S.  market. 

Ideally,  more  than  100  countries  should  ratify  the  convention.  It 
is  significant  that  some  of  the  major  producers  of  psychotropics,  in- 
cluding the  United  Kingdom,  the  Netherlands,  Japan,  the  Federal 
Republic  of  Germany,  Italy,  and  Switzerland,  have  not  as  yet  ratified 
or  acceded  to  the  convention.  I  believe  that  ratification  of  the  treaty 
by  the  United  States  would  spur  these  countries  to  do  likewise. 

I  strongly  urge  this  committee  to  give  favorable  reports  on  both 
the  Narcotics  Sentencing  and  Seizure  Act  and  the  Psychotropic  Sub- 
stances Act. 


Department  of  State, 
Washington,  D.C.,  August  30,  1976. 
Hon.  Nelson  A.  Rockefeller, 
President  of  the  Senate,  Washington,  DC. 

Dear   Mr.   President:   Pursuant  to  Section   653   of  the   Foreign   Assistance   Act  of 
1961,  as  amended,  transmitted  herewith  are  the  actual  and  planned  changes  in  allocation 
of  Fiscal   Year    1976  and   Interim  Quarter  funds  authorized  and  appropriated  for  the 
International  Narcotics  Control  Program. 
Sincerely, 

Sheldon  B.  Vance, 
Senior  Adviser  and  Coordinator  for 

International  Narcotics  Matters. 
Enclosure:  Fiscal  year  1976  international  narcotics  control  program  budget. 


International  Narcotics  Control  Fiscal  Year  1976  and  Interim  Quarter  Operating  Year 

Budget  ($000) 

Fiscal        Interim 
Activity  year  1976       Quarter 

I.  Country  Programs 

Regional  Cocaine  Interdiction  (Peru,  Colombia,  Ecuador) 730 

Argentina 20   

Bolivia 449  58 

Brazil 190  3 

Colombia 924  3,846 

Costa  Rica 3 

Chile 2    

Ecuador 486  28 

Mexico 10,859  3,648 

Paraguay 15  3 

Peru 366  15 

Subtotal  Latin  America 


Burma 

Indonesia.... 
Philippines . 
Thailand  .... 


Subtotal  East  Asia  . 

Pakistan 

Subtotal  Near  East 


II.  International  organizations 

Colombo  plan  , 

UN  fund  for  drug  abuse  control . 


Subtotal  international  organizations . 

III.  Inter-regional  programs 

Treatment  and  rehabilitation 

Training 


13,311 

8,334 

6,560 

11 

97 

1,704 

6,750 

69 

2 

21 

8,372 

6,842 

71  

71  

50 

50 

3,000  .... 

3,050 

50 

104 

100 

5,281 

1,354 

5,385 

1,454 

724 

205 

Subtotal  inter-regional  programs 

IV.  Program  support  and  development 

Program  total $30,913  $16,885 

Senator  Bayh.  Gentlemen,  we  appreciate  your  taking  time  from 
your  busy  schedules.  I  apologize  for  interrupting  what  is,  in  normal 
life,  the  noon  hour.  We  don't  lead  a  normal  life  here,  as  I  am  sure 
you  are  aware,  and  certainly  neither  do  you  in  your  respective  capaci- 
ties. 

From  an  oversight  perspective,  as  we  begin  to  wind  down  this 
legislative  year,  is  there  anything  we  can  do  now  to  provide  additional 
tools  to  those  of  you  who  need  them  in  the  coming  year? 

Mr.  Bensinger,  why  don't  you  lead  off. 

STATEMENT  OF  PETER  B.  BENSINGER,  ADMINISTRATOR,  DRUG  EN- 
FORCEMENT ADMINISTRATION,  U.S.  DEPARTMENT  OF  JUSTICE; 
ACCOMPANIED  BY  KURT  MUELLENBERG,  CHIEF,  NARCOTIC  SEC- 
TION, DEA;  DONALD  E.  MILLER,  CHIEF  COUNSEL,  DEA;  AND 
CARL  S.  RAUH,  PRINCIPAL  ASSISTANT  ATTORNEY  FOR  THE  DIS- 
TRICT OF  COLUMBIA 

Mr.  Bensinger.  Mr.  Chairman,  I  certainly  appreciate  the  opportu- 
nity of  appearing  before  your  committee.  I  would  like  to  introduce 
Kurt  Muellenberg,  the  Chief  of  the  Narcotic  Division  of  the  Criminal 


Division  of  the  Justice  Department,  and  Mr.  Rauh,  who  is  the  principal 
assistant  U.S.  attorney  for  the  Washington,  D.C.,  U.S.  Attorney's  Of- 
fice. 

I  think  you  raised,  frankly.  Senator,  the  two  key  questions  in  the 
whole  drug  enforcement  and  drug  abuse  area,  the  question  of  focus, 
and  the  question  of  what  is  the  principal  problem. 

The  legislation  which  I  am  testifying  on  behalf  of,  and  which  I 
do  support,  S.  3411,  proviues  a  focus,  not  a  panacea,  to  our  drug 
problems,  a  focus  on  three  of  the  critical  problem  areas.  I  have 
had  personal  experience  in  running  a  large  correctional  system — the 
Illinois  Department  of  Correction — the  Chicago  Crime  Commission, 
chairing  the  Illinois  Youth  Commission,  and  as  Administrator  of  the 
U.S.  Drug  Enforcement  Administration. 

The  issue  is  whether  we  have  consistency  in  sentencing  and  a  surety 
of  punishment.  The  issue  is  whether  we  have  realistic  bail,  that  not 
only  recognizes  the  rights  of  individuals  arrested,  but  the  protection 
of  the  public. 

And  we  have  the  very  important  issue  of  a  meaningful  deterrent. 
The  problem  of  narcotics  and  dangerous  drugs  poses  a  monumental 
challenge  to  us  as  a  society  and  to  law  enforcement  in  particular. 

There  are  5,000  Americans  that  die  each  year  from  the  use  of 
illegal  drugs,  and  drug  habits  account  for  an  alarming  number  of 
robberies,  muggings,  burglaries,  and  violence.  The  overall  cost  of  drug 
abuse  is  estimated  to  run  as  high  as  $17  billion  a  year.  Heroin  is 
the  major  drug  of  abuse  in  terms  of  the  danger  it  can  pose  for 
the  individual;  some  1,298  individuals  died  from  heroin  overdoses 
in  1975  alone.  And  that  does  not  include  the  number  of  individuals 
who  have  lost  meaning  in  their  life,  who  are  watching  the  world 
go  by,  resigned  to  a  shorter  life  expectancy,  a  life  disengaged  from 
reality,  a  life  without  a  job,  without  a  family,  without  a  future. 

The  Drug  Enforcement  Administration,  the  U.S.  attorneys,  the  U.S. 
Customs  Service,  the  Criminal  Division  of  the  Department  of  Justice, 
the  Internal  Revenue  Service,  the  State  Department,  the  Bureau  of 
Prisons,  individuals  from  the  treatment  as  well  as  from  the  enforce- 
ment perspective,  all  recognize  three  fundamental  problems  which 
very  much  compromise  the  public  safety  in  the  United  States  today, 
and  compromise  our  system  of  criminal  justice. 

First,  and  I  think  most  important,  is  a  lack  of  credible  sanctions 
against  individuals  who  break  our  laws  and  who  create  a  life  of  misery 
for  their  fellow  men  and  women. 

I  am  talking  about  the  major  traffickers  in  hard  narcotics — the 
dealers,  distributors,  and  individuals  who  are  selling  and  intending 
to  sell  heroin.  The  uncertainty  of  a  meaningful  sentence,  the  absence 
of  a  strong  penal  sanction  against  traffickers  has  handicapped  our 
enforcement  effort  and,  in  fact,  our  whole  criminal  justice  system. 

Second,  the  lack  of  realistic  bail  has,  likewise,  subjected  the  public 
in  the  United  States  to  unnecessary  risks;  risks  that  individuals  who 
have  committed  drug  felonies  in  the  past  will  continue  to  do  so 
again  after  their  arrest  and  before  their  trial. 

We  can  see  that  happening  throughout  this  country,  in  the  cities, 
suburbs,  and  rural  areas.  The  Drug  Enforcement  Administration  had 
a  survey  taken  of  499  individuals  arrested  for  major  narcotic  viola- 
tions. While  these  individuals  were  out  on  bail,  48  percent  were  found 
to  have  committed  another  crime  prior  to  their  trial. 


8 

I  guess  what  that  says  in  the  public's  perspective  is  for  every  10 
individuals  who  are  arrested  for  a  narcotic  offense,  5  offenders  are 
back  on  the  streets  trafficking,  committing  crimes,  just  as  they  have 
before. 

Senator  Bayh.  In  that  study,  did  you  have  any  breakdown  of  how 
many  had  already  been  tried  and  convicted  of  a  previous  offense? 

Mr.  Bensinger.  Mr.  Chairman,  there  were  70.8  percent  that  had 
a  record  of  previous  arrests;  22.6  percent  had  a  record  of  previous 
drug  convictions;  40.5  percent  had  a  record  of  previous  arrests  for 
drug  offenses. 

Senator  Bayh.  Could  you  repeat  that?  I  want  to  be  sure  I  have 
the  correct  percentages. 

Mr.  Bensinger.  70  percent  had  been  arrested  before. 

Senator  Bayh.  How  about  convictions? 

Mr.  Bensinger.  22.6  had  been  convicted  of  a  drug  violation. 

So  we  are  looking  at  a  group,  this  490  some  individuals,  who 
had  an  arrest  record  in  7  out  of  10  cases,  and  who  had  a  conviction 
record  for  drug  offenses  of  almost  1  out  of  4. 

Senator  Bayh.  May  I  ask  Mr.  Muellenberg  to  comment.  I  would 
like  to  have  a  free  exchange  here;  I  would  like  to  get  everybody's 
ideas.  Is  that  all  right  with  you? 

Mr.  Bensinger.  Mr.  Chairman,  we  would  be  happy  to  participate. 

Senator  Bayh.  I  think  we  are  coming  to  grips  with  the  delicate 
balance  of  how  you  protect  people's  rights  without  doing  unnecessary 
damage  to  individual  rights. 

What  do  you  think  about  making  a  distinction  in  assessing  penalties, 
providing  custody,  or  establishing  a  level  of  bail  that  would  distinguish 
between  those  who  have  had  a  previous  conviction  for  a  drug  offense 
versus  those  that  may  have  been  convicted  for  some  other  offense? 

Mr.  Bensinger.  I  think  that  is  a  very  valid  point,  and  we  would 
support  it,  not  saying  that  this  problem  can  be  cured  by  denying 
bail  to  individuals  arrested,  but  what  we  are  saying  is  trafficking 
in  heroin — trafficking,  distributing,  selling  heroin — is  a  very  serious 
felony.  And  in  certain  other  offenses  we  have  established  provisions 
for  denying  bail,  and  the  opportunity  to  return  to  the  streets. 

We  are  saying  that  someone  who  is  trafficking  in  heroin  and  who 
has  been  arrested  and  had  a  prior  felony  conviction  for  a  drug  offense 
would  be  denied  bail. 

There  are  certain  provisions  that  a  judge  could  determine  through 
a  finding  of  fact,  if  that  individual  was  under  18,  if  that  individual 
was  mentally  not  able  to  stand  trial,  if  that  individual  was  an  accom- 
plice, and  addict,  not  a  trafficker  or  dealer,  that  the  provisions  of 
denial  of  bail  would  not  apply. 

What  we  are  saying  is  this  is  a  serious  offense 

Senator  Bayh.  Are  you  referring  to  a  felony? 

Mr.  Bensinger.  Right,  sir.  We  are  saying  for  individuals  who  have 
had  a  history,  a  prior  drug  conviction  and  who  have  been  arrested 
for  heroin  sale,  that  those  individuals  should  be  denied  bail  under 
the  circumstances  provided  for  in  the  act. 

Senator  Bayh.  Would  you  cover  all  offenses  similarly,  possession, 
trafficking,  regardless  of  the  amount? 

Mr.  Bensinger.  Possession  would  not  be  a  cause  for  denial  of 
bail.  Just  simply  being  an  addict  on  the  streets,  and  being  abused 
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by  the  very  people  we  are  aiming  for  would  not  qualify.  We  are 
looking  for  the  major  traffickers,  the  key  dealers. 

When  they  are  arrested  and  found  to  have  committed  an  offense 
and  been  convicted  of  a  drug  felony,  we  are  saying  that  this  individual 
represents  a  threat  to  society,  almost  to  the  extent  of  an  individual 
committing  homicide. 

Senator  Bayh.  Isn't  possession  of  heroin  now  a  felony  in  the  Federal 
law? 

Mr.  Bensinger.  Possession  can  be  sentenced  up  to  1  year  as  a 
misdemeanor,  sir. 

Senator  Bayh.  That  is  the  law  as  it  is  now;  but  possession  with 
intent  to  sell  is  a  felony. 

Mr.  Bensinger.  The  prosecutor  has  discretion  under  this  bill,  and 
the  mandatory  minimum  would  not  apply  to  individuals  who  are  simply 
in  possession  of  heroin.  The  law  is  designed  and  directed  to  individuals 
who  we,  in  the  enforcement  community,  have  to  prove  are  intending 
to  sell  or  have  sold  heroin. 

[Subsequent  to  the  hearing  the  following  was  submitted  by  the 
DEA.] 

[Exhibit  No.   1  ] 

0.  Why  is  the  previous  conviction  provision  restricted  to  previous  opiate  felonies? 

A.  The  offense  of  opiate  trafficking  (defined  to  cover  primarily  trafficking  in  heroin 
and  morphine,  from  which  heroin  is  derived)  is  the  most  serious  of  the  drug  trafficking 
offenses.  If  the  provision  were  made  apphcable  to  all  offenses  of  opiate  trafficking 
that  follow  a  previous  conviction  for  any  drug  felony,  it  would  require,  for  example, 
a  mandatory  minimum  sentence  to  apply  if  the  first  offense  was  the  sale  of  marihuana. 
Further,  since  under  some  State  laws  simple  possession  of  marihuana  is  a  felony, 
and  since  the  bill  includes  State  offenses  in  its  determination  whether  the  offense 
is  a  second  felony,  if  S.  3411  were  amended  to  cover  a  previous  conviction  for 
any  drug  felony,  it  would  require  the  higher  mandatory  minimum  term  of  imprisonment 
to  be  applied  to  the  defendant.  Both  these  examples  lead  to  harsh  results  which 
can  be  avoided  by  limiting  the  provision  to  opiate  felonies. 

It  should  be  noted  that  the  sentencing  provisions  in  S.  3411  apply  only  to  the 
creation  of  mandatory  minimum  terms  of  imprisonment  and  do  not  affect  the  current 
law  provisions  that  make  available  higher  maximum  sentences  for  persons  previously 
convicted  of  a  federal  drug  felony  than  for  a  first  offender.  Thus,  the  judge  can 
take  into  account  the  seriousness  of  a  previous  federal  drug  felony  in  determining 
how  close  to  the  maximum  sentence  the  defendant's  term  of  imprisonment  should 
be.  The  judge,  for  example,  would  presumably  set  a  higher  sentence  for  an  opiate 
trafficker  previously  convicted  of  trafficking  in  substantial  quantities  of  amphetamines 
than  for  a  person  previously  convicted  of  selling  marihuana. 

Senator  Bayh.  Does  the  President's  bill  make  a  distinction  based 
on  the  amount  of  drugs  involved?  i  find  it  difficult  to  rationalize 
differing  degrees  of  culpability  here.  But  1  think  we  must  recognize 
our  limited  resources  for  law  enforcement.  One  of  the  problems,  to 
date,  is  that  we  have  spent  more  time  pursuing  those  who  are  using 
or  selling  marihuana,  rather  than  concentrating  the  Nation's  drug  en- 
forcement efforts  in  areas  where  we  have  the  greatest  potential  for 
action  against  the  major  harm. 

I  wonder  if  we  can  make  a  distinction?  Does  the  bill  make  such 
a  distinction?  Should  it?  Between  those  that  possess  small  amounts 
and  those  that  possess  and  sell  larger  amounts? 

Mr.  Bensinger.  Mr.  Chairman,  let  me  say  I  share  your  view.  I 
think  we  have  limited  resources  in  the  enforcement  area  and  we 
have  to  be  sure  that  we  maximize  our  effort  on  the  major  priorities. 
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In  fact  for  marihuana,  our  class  4  arrests  in  the  Drug  Enforcement 
Administration  in  the  last  9  months  were  reduced  43  percent.  Some 
1 ,400  fewer  cases  than  the  prior  9  months. 

We  do  feel,  though,  in  this  bill  that  it  would  be  improper  to  establish 
a  weight,  4  ounces,  8  ounces,  an  eighth  of  a  kilo,  as  a  threshold, 
for  several  reasons. 

First,  purity  can  have  a  greater  impact;  a  small  quantity  of  heroin 
that  is  100  percent  pure  can  be  distributed  with  more  deadly  effect 
than  5  or  6  times  that  amount  with  a  1 5  percent  purity. 

Second,  regardless  of  the  purity  and  the  amount,  we  are  increasingly 
directing  our  efforts  in  enforcement  to  conspiracy  cases  and  have 
had  examples  where  we  have  been  able  to  indict  and  convict  in- 
dividuals who  have  sold  heroin,  without  having  any  purchase  of  heroin 
evidence,  based  on  grand  jury  testimony  and  other  information. 

Third,  the  New  York  State  act  dealt  with  a  weight  situation,  and 
I  think  it  was  not  as  effective  in  dealing  with  the  individual  we  are 
really  after,  and  that  is  the  seller. 

You  can  have  individuals  who  can  be  indicted  and  convicted  of 
sales  of  heroin  who  may  not  have  had  personal  possession  of  small 
amounts,  ounces,  of  heroin  themselves. 

So  I  think  that  the  argument  for  establishing  a  weight  level  does 
not  accomplish  what  we  are  trying  to  do,  and  that  is  focus  on  the 
people  responsible  for  the  sale. 

Senator  Bayh.  All  right,  let's  look  at  the  situation.  Admittedly, 
weight  level  alone  will  not  do  the  job.  But  you  can  establish  a  formula 
of  weight  and  purity  that  will  assure  only  the  high-level  pushers  are 
prosecuted. 

As  I  recall,  the  New  York  statute  requires  mandatory  sentencing 
across  the  board,  regardless  of  the  role  that  was  played  or  the  volume 
or  purity. 

Mr.  Bensinger.  The  New  York  statute  differs  from  our  statute 
in  three  areas 

Senator  Bayh.  You  made  reference  to  the  New  York  experience; 
did  you  not? 

Mr.  Bensinger.  Right.  I  certainly  did.  There  are  some  important 
differences. 

In  the  New  York  act  there  is  no  prosecutor  discretion  in  terms 
of  where  that  individual  could  be  prosecuted  under  the  law. 

In  this  particular  bill,  the  prosecutor  is  allowed  discretion  in  terms 
of  what  part  of  the  act,  including  the  Telephone  Communications 
Act,  21  U.S.C.  843,  which  provides  for  up  to  a  4-year  sentence 
for  simple  possession,  and  there  is  a  hearing  after  the  conviction 
and  prior  to  the  sentencing  under  this  bill,  S.  34 11. 

The  New  York  act  provides  for  a  mandatory,  an  A-1  penalty 
punishable  by  a  minimum  prison  term  of  15  years,  class  2,  punishable 
by  a  mandatory  minimum  of  6  to  life,  and  A-3,  mandatory  minimum 
of  1  year  to  life. 

Most  of  the  defendants  fell  into  the  class  3  area.  And  the  discretion 
was  not  provided  to  the  prosecutor. 

I  would  be  happy  to  have  Kurt  Muellenberg  comment  in  addition 
from  his  own  experience  as  a  prosecutor  in  the  Criminal  Division. 

But  I  think  philosophically  the  Department  of  Justice  needs  to  focus 
on  the  people  selling.  If  we  get  caught  up  on  this  question  of  how 
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much  does  it  weigh,  we  will  end  up  focusing  our  attention  on  the 
street-level  dealers  and  pushers.  We  want  to  go  after  the  major  traf- 
fickers, Senator. 

[Subsequent   to   the    hearing  the   following   was   submitted   by   the 
DEA.] 

[Exhibit  No.  2) 

Question.  Why  is  there  no  weight  and  purity  "cut  off"  for  application  of  minimum 
mandatories?  Could  a  distinction  be  made  so  that  only  major  traffickers  would  be 
covered  by  minimum  mandatory  sentences? 

Answer.  We  decided  not  to  use  a  "cut  off"  provision  for  the  application  of  mandatory 
minimum  sentences  primarily  because  in  many  cases  in  which  the  weight  and  purity 
cut  off  could  not  be  proved,  the  person  might  still  be  a  major  trafficker  against 
whom  only  a  fairly  small  sale  could  be  proved.  The  defendant  might  also  be  a  major 
trafficker  who  never  actually  handled  drugs  at  all  but  acted  as  a  financier  and  coordina- 
tor of  the  drug  activities  of  others.  A  cut-off  provision  in  that  case  would  make 
it  impossible  to  apply  the  mandatory  minimum  sentence  to  some  of  the  most  serious 
cases  of  heroin  trafficking,  those  that  are  prosecuted  as  conspiracies.  Thus,  while 
it  is  technically  possible  to  draft  a  cut-off  provision,  it  would  not  actually  define 
the  difference  between  a  major  and  minor  trafficker.  Of  course,  anyone  who  sold 
more  than  a  specified  high  quantity  of  heroin  might  reasonably  be  treated  as  a  major 
trafficker  but  as  mentioned  above  cut-off  would  often  preclude  sentencing  other  major 
traffickers  as  such,  either  because  they  were  so  involved  in  a  major  scheme  that 
they  dealt  only  in  large  sums  of  money  and  never  actually  touched  drugs  or  because 
the  only  offense  that  could  be  proved  in  court  involved  minor  trafficking.  We  recom- 
mend that  a  cut-off  approach  not  be  used  for  these  reasons. 

It  should  be  noted  that  there  is  increasing  emphasis  by  the  Drug  Enforcement  Ad- 
ministration on  investigation  of  major  drug  offenders,  leaving  minor  offenses  to  local 
investigation  and  prosecution.  Where  it  is  believed  necessary  to  prosecute  a  minor 
trafficker  at  the  federal  level,  we  believe  it  is  preferable  to  permit  the  prosecutor 
to  exercise  his  discretion  to  prosecute  the  individual  for  simple  possession  under  21 
U.S.C.  844  in  appropriate  cases  rather  than  to  tie  the  hands  of  the  criminal  justice 
system  in  dealing  with  major  traffickers. 


Mr.  MuELLENBERG.  Senator,  I  would  like  to  first  of  all  correct 
the  record.  As  far  as  my  title  is  concerned,  I  am  Chief  of  the  Narcotics 
Section,  which  is  not  a  division  within  the  Department  of  Justice. 

Senator  Bayh.  Did  we  give  you  a  promotion  or  demotion? 

Mr.  MuELLENBERG.  Demotion. 

Senator  Bayh.  We  apologize. 

Mr.  MUELLENBERG.  As  far  as  the  discussion  so  far  Senator,  at  this 
point  I  am  not  altogether  sure  whether  we  are  talking  about  the 
proposed  amendments  to  the  denial  of  bail,  or  we  are  talking  about 
the  mandatory  minimum  sentences. 

But  I  will  be  very  happy  to  answer  questions  in  either  area,  if 
you  have  any  questions  you  want  to  put  to  me. 

Senator  Bayh.  I  don't  think  we  to  compartmentalize.  We  are  talking 
about  mandatory  sentencing  now;  but,  before  we  are  through,  I  think 
the  bail  question  is  one  which  we  would  also  like  to  have  your  opinion. 
I  don't  think  there  are  any  simple  solutions. 

Mandatory  sentencing,  of  course,  is  a  matter  to  be  considered  after 
the  trial  process  has  been  consummated. 

I  would  like  your  thoughts. 

Mr.  MUELLENBERG.  If  I  may  say  a  few  words  about  the  proposal 
to  deny  bail,  Mr.  Ruah,  of  course,  would  be  able  to  speak  with 
a  little  more  expertise  than  I  can  about  the  experience  in  the  District 
of  Columbia,  which  a  had  a  denial  of  bail  provision  in  its  code 
for  some  time  now. 
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But  as  far  a  proposed  amendment  is  concerned,  in  the  bill  before 
you,  Senator,  I  can  certainly  as  a  career  prosecutor,  fully  support 
it. 

I  think  it  is,  certainly,  high  time  that  when  people  are  arrested 
repeatedly,  people  who  have  had  prior  narcotics  convictions  and  come 
before  the  magistrate  after  arrest,  that  with  all  of  the  due  process 
considerations  fully  taken  care  of,  and  the  appropriate  hearing  before 
the  magistrate  that  provision  should  be  made  that  these  people  are 
detained  and  remain  in  custody  pending  the  beginning  of  the  trial. 

I  think  this  particular  provision  has  to  be  really  looked  at  in  the 
long  run  in  the  context  of  not  only  what  we  are  trying  to  do  here, 
but  also  the  Speedy  Trial  Act. 

I  think  the  Speedy  Trial  Act  has  moved  in  the  right  direction 
to  avoid  the  situation  where  people  languish  in  jail  for  many  many 
months  trying  to  get  to  trial.  We  have  a  situation  now  that  if  you 
are  incarcerated,  it  requires  you  be  brought  to  trial  within  90  days. 
When  the  Speedy  Trial  Act  is  fully  operative  in  1979,  it  will  be 
required  from  the  time  you  are  incarcerated  to  the  beginning  of  the 
trial  can  not  exceed  60  days.  If  it  exceeds  60  days,  you  will  be 
released  unless  it  is  an  extraordinary  complex  case. 

So  I  think  the  one  concern  people  often  have,  and  they  are  legiti- 
mate concerns,  about  spending  a  lot  of  time  in  prison  awaiting  trial, 
the  combination  of  this  proposal  and  the  working  of  the  Speedy  Trial 
Act  is  something  that  I  certainly  fully  believe  in  as  a  prosecutor. 

Senator  Bayh,  Would  you  limit  the  denial  of  bail  only  to  those 
who  had  been  convicted  of  a  previous  drug  offense? 

Mr.  MUELLENBERG.  Well,  no.  I  think  if  I  as  a  prosecutor  working 
with  investigators  were  in  a  situation  where  I  feel  probable  cause 
exists  to  arrest  an  individual,  and  he  is  released  on  bail,  and  the 
same  individual  is  brought  back  6  weeks  later,  I  think  I  would  at 
that  time  think  it  would  be  appropriate  to  move  that  bail  be  denied 
and  the  individual  in  question  incarcerated. 

Mr.  Bensinger.  Senator,  could  I  add  a  specific  example  to  illustrate 
the  point  I  think  Mr.  Muellenberg  and  I  are  trying  to  make? 

On  August  25,  1975,  two  individuals  arrived  at  the  Miami  Interna- 
tional Airport  with  about  13.5  pounds  of  Southeast  Asian  heroin. 
There  were  papers  on  one  individual,  Mr.  Charles  Gray,  at  the  time 
of  his  arrest  that  indicated  he  had  Swiss  bank  accounts.  And  it  in- 
dicated substantial  funds  were  on  deposit  in  Switzerland  by  Mr.  Gray. 

At  the  initial  bond  hearing,  the  magistrate  set  bond  at  $500,000 
for  Mr.  Gray  and  his  accomplice,  Barbara  Gaston.  There  were  several 
subsequent  bond  reduction  hearings  and  finally  bond  was  reduced 
to  $100,000  for  each  defendant. 

Gray  and  Gaston  were  principal  members  of  an  international  smug- 
gling operation  known  to  be  bringing  between  30  to  40  kilos  of 
heroin  into  the  United  States  each  month  They  entered  the  United 
States  using  false  identification.  They  had  access  to  over  $1  million 
in  Swiss  accounts,  and  Gray  had  $10,000  on  his  person  at  the  time 
of  his  arrest.  He  was  currently  under  murder  indictment  in  California, 
and  both  Gray  and  Gaston  were  under  other  Federal  narcotic  indict- 
ments, also. 

They  were  experienced  international  travelers,  and  had  been  on 
five  continents  within  the  past  year.  The  court  set  a  $100,000  bond. 
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which  enabled  a  $10,000  premium  to  the  bail  bondsman  to  effect 
their  release. 

They  are  now  fugitives  of  the  law.  And  have  frankly  escaped 
authorities,  withdrawn,  we  are  advised,  $400,000  from  a  Swiss  bank. 
We  have  requested  extradition  from  Switzerland  and  are  looking  for 
them  on  an  international  basis.  Those  two  individuals,  bringing  in 
13.5  pounds  of  heroin,  are  frankly  back  out  on  the  streets. 

And  the  problem.  Senator,  is  that  this  is  not  an  isolated  example. 
Individuals  who  have  been  arrested  in  the  past  have  had  unrealistic 
bail  set.  That  happened  in  Washington,  D.C.,  just  last  year,  when 
five  Mexican  nationals  were  delivering  2  pounds  of  heroin  to  DEA 
agents.  Their  bond  was  reduced  from  $25,000  to  $5,000.  The  in- 
dividuals are  fugitives. 

Senator  Bayh.  Let  me  ask  you,  why  would  a  judge  looking  at 
that  Swiss  situation  not  deny  bail? 

I  certainly  think  we  need  to  give  that  careful  consideration,  particu- 
larly in  selected  areas.  But  under  present  law,  if  the  judge  has  reason 
to  believe  that  the  defendant  will  flee  the  jurisdiction,  steps  can  be 
taken  to  deny  bail.  Given  the  Swiss  bank  situation,  given  the  fact 
that  you  are  talking  about  Mexican  nationals,  and  so  forth,  why  would 
a  judge  not  deny  bail? 

Mr.  Bensinger.  Senator,  I  asked  myself  that  same  question  for 
the  past  7  years,  believe  me.  And  the  answer  I  come  up  with  is 
that  the  facts  show  what  has  been  happening.  One  out  of  three  persons 
who  are  convicted  of  Federal  narcotic  violations  are  put  on  probation. 
Half  of  them  that  are  sentenced  are  either  back  on  the  streets  im- 
mediately or  are  eligible  for  parole  within  1  year. 

On  the  bail  situation,  we  have  seen  magistrates  and  judges  in  a 
position  to  establish  very  high  bail,  but  it  gets  reduced.  And  Miami 
is  not  just  an  example. 

In  Los  Angeles,  on  March  22,  1976,  we  had  19  class  1  and  2 
violators  brought  before  a  Federal  magistrate.  These  are  individuals 
who  were  responsible  for  bringing  in  major  quantities  of  Mexican 
heroin  into  the  southern  California  area. 

It  was  a  conspiracy  case  involving  46  States.  The  hearing  that  was 
held  by  the  magistrate  gave  those  individuals  $500  personal  recog- 
nizance bonds.  Seventeen  of  them  had  prior  arrest  records,  10  were 
unemployed,  1  was  an  alien  and  another  on  parole. 

And  frankly,  I  called  the  Justice  Department  and  the  U.S.  attorney 
and  fortunately  the  district  court  intervened  and  gave  the  drug  en- 
forcement agents  authority  to  make  rearrests  for  four  individuals  and 
to  have  the  others  post  slightly  higher  bonds. 

But  the  judges,  in  my  opinion,  have  not  been  doing  their  job  in 
protecting  the  public  in  narcotic  enforcement. 

I  think  it  is  the  responsibility,  frankly,  of  our  agencies  to  come 
to  Congress  and  say  we  need  help. 

[Testimony  continues  on  page  25.] 

(Exhibit  No.  3] 

From  the  Office  of  Assistant  Attorney  General, 

September  7,  1976. 

This  is  in  response  to  the  White  House  request  made  to  the  Cabinet  Committee 
for  Drug  Law  Enforcement  for  a  memorandum  discussing  the  legal  and  constitutional 
issues  raised  by  the  Administration's  pretrial  detention  provision  contained  in  Title 
11  of  the  Narcotic  Sentencing  and  Seizure  Act  of  1976,  S.  341  1;  H.R.  13577. 
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The  question  of  pretrial  detention  is,  of  course,  not  a  new  one.  The  same  issues 
were  raised  in  the  course  of  the  debate  over  the  District  of  Columbia  Court  Reform 
and  Criminal  Procedure  Act  of  1970.  That  statute  contained  a  provision,  now  codified 
in  23  DC.  Code  sees.  1321-32,  permitting  pretrial  detention  of  dangerous  defendants. 
The  provisions  of  the  Administration  proposal  on  narcotic  sellers  are  quite  similar 
to  the  District  of  Columbia  statute  especially  as  to  the  procedural  safeguards  and 
the  required  detention  hearing.  The  DC.  statute  has  been  utilized,  although  sparingly, 
during  the  past  six  years.  It  was  expected  that  civil  libertarian  groups  would  sharply 
attack  the  new  statute,  and,  although  such  attacks  to  some  extent  materialized,'  the 
statute  has  never  been  successfully  attacked  on  any  grounds.  In  fact,  only  once  has 
a  court  dealt  with  tht^  constitutional  issues  Inherent  in  the  DC.  pretrial  detention 
statute,  and  on  that  occasion  the  court  upheld  the  provision  against  constitutional 
attack.* 

Any  pretrial  detentioil  statute  is,  h')wever,  si'bject  to  vigorous  attack  on  constitutional 
grounds.  These  attacks  generally  rest  on  two  piimary  grounds.  First,  that  pretrial  deten- 
tion violates  the  eighth  amendment  proscription  against  excessive  bail;  second,  that 
it  contravenes  the  fifth  amendment  due  process  clause.  Lesser  issues  involving  the 
sixth  amendment  right  to  counsel  and  the  presumption  of  innocence  are  also  raised 
by  opponents  of  pretrial  detention.  All  of  these  are  serious  issues,  which,  as  this 
memorandum  will  attempt  to  establish,  can  be  resolved  in  favor  of  the  pretrial  detention 
system  proposed  by  the  Administration  in  the  Narcotic  Sentencing  and  Seizure  Act 
of  1976. 

Before  turning  to  the  constitutional  issues,  a  brief  outline  of  the  Administration 
proposal  would  be  helpful.  Release  of  defendants  charged  with  or  convicted  of  criminal 
offenses  under  the  United  States  Code  is  presently  governed  by  the  Bail  Reform  Act 
of  1966.''  Title  II  of  the  Administration  proposal  would  amend  the  Comprehensive 
Drug  Abuse  Prevention  ,  and  Control  Act  of  1970  to  provide  for  denial  of  release 
for  certain  defendants  charged  with  trafficking  in  opiates  or  with  illegally  importing 
or  exporting  opiates,  or  with  attempting  or  conspiring  to  commit  one  of  these  offenses. 

The  major  bail  provision  is  proposed  section  413  of  the  bill  which  permits  the 
denial  of  release  of  certain  persons  charged  with  serious  opiate  offenses.  Subsections 
(a)  (1)  through  (a)  (5)  list  the  categories  of  opiate  offenders  who  may  be  subject 
to  denial  of  release.  These  include  persons  previously  convicted  of  a  federal,  state, 
or  foreign  opiate  felony,  persons  on  parole,  probation,  or  other  conditional  release 
at  the  time  of  the  offense,  persons  who  are  nonresident  aliens  or  in  possession  of 
illegal  passports  at  the  time  of  arrest,  and  persons  convicted  of  having  been  fugitives, 
escaping  from  prison,  or  willfully  failing  to  appear  before  a  court  of  judicial  officer 
under  federal  or  state  law. 

Subsection  (b)  requires  that,  before  a  person  may  be  denied  release  under  the 
section,  a  hearing  must  be  held.  At  the  conclusion  of  the  hearing  the  person  may 
be  denied  release  only  if  the  judge  finds  first,  that  there  is  clear  and  convincing 
evidence  that  the  person  charged  with  a  serious  opiate  offense  belongs  in  one  of 
the  categories  of  persons  subject  to  denial  of  release,  second,  that  no  condition  or 
conditions  of  release — including  the  setting  of  a  high  bail — will  reasonably  assure  the 
appearance  of  the  person  for  trial,  the  personal  safety  of  other  persons  including 
witnesses  or  the  community  or  will  avoid  future  similar  opiate  offenses,  and,  third, 
that  there  is  a  substantial  probability  that  the  person  committed  the  offense  with 
which  he  is  charged.  The  judge  must  also  issue  an  order  denying  release  accompanied 
by  written  findings  of  fact  and  a  statement  of  reasons  for  the  order's  entry. 

Subsection  (c)  outlines  the  procedures  and  rights  at  the  hearing.  The  defendant 
is  entitled  to  representation  of  counsel,  has  the  right  to  testify  and  to  produce  informa- 
tion by  proffer  or  otherwise,  and  to  present  witnesses  in  his  own  behalf  Under  subsec- 
tion (d),  if  a  person  is  denied  release  prior  to  trial  under  the  provisions  of  the  section, 
his  case  must  be  placed  on  an  expedited  calendar. 

A.  THE  EIGHTH  AMENDMENT 

The  clearest  thing  that  can  be  said  about  the  bail  provision  of  the  eighth  amendment 
is  that  it  is  cryptic.  It  merely  says  that:  "Excessive  bail  shall  not  be  required."  This 
sparse  language  is  open  to  a  number  of  different  interpretations.  One  is  that  if  bail 
may  not  be  set  at  an  excessive  amount  then,  a  total  denial  of  bail  is  alsp  impermissible 


'  Dash  V.  Mitchell.  356  F.  Supp.  1292  (D.C.D.C.  1972)  (organizational  plaintiffs  such  as  Public 
Defender  Service  lack  standing  to  challenge  constitutionality  of  pretrial  detention  provision  in  D.C. 
Crime  Act). 

'   Blunt  V.  United  States,  322  A. 2d  579  (D.C.  App.  1974). 

••'    18  U.S.C.  3141-56. 
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because  nothing  could  be  more  excessive  than  complete  denial.  In  essence,  this  in- 
terpretation reads  an  absolute  right  to  pretrial  bail  mto  the  eighth  amendment.  The 
problem  with  this  interpretation  is  that  there  is  manifestly  no  absolute  right  to  pretrial 
bail  because  bail  has  been  traditionally  denied  in  all  pretrial  capital  cases  ever  since 
an  enactment  by  the  first  Congress  in  HSQ-*  and  has  been  held  deniable  in  cases 
of  threats  to  v/itnesses  as  a  matter  of  the  inherent  power  of  the  court  to  ensure 
orderly  trial  processes.'^ 

A  second  interpretation  is  that  the  eighth  amendment  merely  forbids  excessive  bail 
only  in  cases  where  bail  is  otherwise  proper.  Under  this  view,  there  is  no  absolute 
right  to  bail,  and  Congress  may  properly  define  those  classes  of  cases  where  bail 
may  be  allowed  and  those  where  it  may  be  denied  outright.  The  major  criticism 
of  this  view  was  set  forth  by  Justice  Black  in  a  dissent  stating  that  this  interpretation 
means  that  "the  Amendment  does  no  more  than  protect  a  right  to  bail  which  Congress 
can  grant  and  which  Congress  can  take  away.  The  Amendment  is  thus  reduced  below 
the  level  of  a  pious  admonition."" 

Despite  Justice  Black's  criticism,  this  latter  view,  that  the  right  to  bail  is  not  absolute, 
is  the  one  supported  by  historical  antecedents  of  the  eighth  amendment,  the  existing 
practice  at  the  time  of  the  amendment's  adoption,  and  by  case  law.  Justice  Black's 
objection  can  be  met  by  the  realization  that,  just  as  there  is  no  absolute  right  to 
bail,  as  for  example  in  capital  cases,  there  is,  in  addition,  no  absolute  right  vested 
in  Congress  to  arbitrarily  deny  bail  in  any  and  all  cases.  Instead,  Congress  has  the 
right  to  deny  pretrial  bail  only  in  those  cases  where  it  is  reasonable  and  otherwise 
proper  to  do  so,  and  where  the  denial  can  be  supported  rationally,  and  is  not  arbitrary." 
The  first  Congress  denied  bail  in  pretrial  capital  cases  because  it  was  feared  that 
persons  with  their  lives  in  danger  would  flee  if  given  the  opportunity,  and,  quite 
possibly,  because  capital  crimes  were  generally  regarded  as  the  most  heinous  and 
bore  the  greatest  risk  of  danger  to  the  community.  Congress,  according  to  this  theory, 
can  also  deny  pretrial  bail  to  a  carefully  selected  group  of  offenders  who  pose  a 
serious  risk  tt)  the  safety  of  society  if  released. 

The  historical  antecedents  of  bail  are  murky  and  involved,  and  are,  in  the  main, 
beyond  the  scope  of  this  memorandum.'*  However,  some  observations  about  them  are 
indicative  of  the  view  that  the  eighth  amendment  does  not  guarantee  an  absolute 
right  to  bail.  It  has  been  said  that  the  history  of  bail  as  it  existed  in  1789  rested 
on  three  basic  propositions.  First,  that  over  the  years  a  series  of  statutes  had  determined 
those  instances  in  which  bail  could  be  allowed  or  denied — each  a  hard-won  victory 
over  the  crown's  power  to  detain.  Second,  that  the  right  to  habeas  corpus  guaranteed 
a  procedural  remedy  to  prevent  the  denial  of  bail  in  those  cases  where  the  statutes 
permitted  it.  Third,  that  the  proscription  of  excessive  bail  was  included  in  the  English 
Bill  of  Rights  of  1688  to  deter  the  King  and  the  courts  from  doing  indirectly  what 
the  statutes  permitting  bail  forbade  them  to  do  directly.*  Both  habeau  corpus  and 
the  ban  on  excessive  bail  are  included  in  the  American  Constitution.  The  third  element, 
the  right  to  bail,  has  been  argued  to  have  been  unaccountably  left  out  of  the  constitu- 
tional equation  and  its  absence  is  attributed  to  inadvertence  and  historical  accident.'" 

However,  it  is  probable  that  a  contrary  view  is  more  tenable,  and  that  the  omission 
of  a  right  to  bail  from  the  Constitution  was  deliberate.  This  right,  as  it  developed, 
was  purely  statutory.  This  is  the  teaching  of  the  development  of  English  bail  history, 
and  it  should  be  noted  that,  in  England,  pretrial  bail  has  always  been  discretionary 
and  remains  so  today,  except  for  misdemeanors."  By  including  in  the  Constitution 
the   right  to  habeas  corpus  and  the  ban  on  excessive  bail,  the  framers  were  assuring 


■•  See  Judiciary  Act  of  1789.  Act  of  Sept.  24,  1789,  ch.  20,  sec.  33,  1  Stat.  91;  current  18  U.S.C. 
sec.  3148. 

■^  United  States  v.  Wind,  511  F.  2d  490  (6th  Cir.  1975);  United  Stales  v.  Gilherl.  425  F.  2d  490 
(D.C.  Cir.  1969).  See  alsvT  United  States  v.  Smith,  444  F.  2d  61  (8th  Cir.  1971)  where  the  court 
stated  in  a  dictum  that:  "The  right  to  bail  is  thus  not  absolute  but  decisionally  recognized  and  statu- 
torily approved  as  being  generally  available  in  noncapital  cases  subject  to  denial  in  exceptional  cases 
and  subject  to  the  importation  of  reasonable  conditions  of  release."  444  F.  2d  at  62. 

"Carlson  v.  Landon,  342  U.S.  524,  556  (  1952)  (Black,  J.,  dissenting). 

'See  Mastrian  v.  Hedman,  325  F.2d  708,  710-1  1  (8th  Cir.),  cert,  denied,  376  U.S.  965  (1964). 

"These  historical  antecedents  are  set  forth  in  detail  in  Meyer,  "Constitutionality  of  Pretrial  Deten- 
tion," 60  Geo.  L.J  11  39  (  1972  );  See  also  Foote,  "The  Coming  Constitutional  Crisis  in  Bail,  "  1  1  3  U. 
Pa.  L.  Rev.  959,  965-79  (  1965);  "The  Case  of  the  Dangerous  Defendant:  A  Study  and  Proposal,  Re- 
port of  the  Administrative  Board  of  the  Judicial  Conference  of  the  State  of  New  York,  for  the  Judi- 
cial Year  July  1,  1967  through  June  30,  1968"  122,  133-48. 

"Foote,  "The  Coming  Constitutional  Crisis  in  Ball,"  supra  note  8,  at  968. 

'"Foote,  "The  Coming  Constitutional  Crisis  In  Bail,"  supra  note  8,  at  968,  986.  Prof.  Foote's  thesis 
effectively  refuted  in  Meyer,  "Constitutionality  of  Pretrial  Detention,"  supra  note  8  at  1  179-1  194. 

"See,  e.g..  Criminal  Law  Act  1826,  7  Geo  4  c.  64  sec.  2-3;  Indictable  Offenses  Act  of  1848,  1  I 
&   12  Vict.  c.  42  sec.  23;  Criminal  Justice  Act  of  1967,  c.  80,  Sess.  18. 
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that  when  a  statute  granted  a  right  to  bail,  that  right  would  be  preserved  and  not 
subverted.  There  is  little  evidence  that  an  absolute  right  to  pretrial  bail  was  also 
intended. 

Two  factors  indicate  that  the  drafters  of  the  eighth  amendment  did  not  intend  to 
create  an  absolute  right  to  bail.  First,  had  they  wished  to  do  so,  they  certainly  could 
have  been  expected  to  act  explicitly.  The  Congress  had  before  it  the  precedent  of 
the  Northwest  Ordinance,  adopted  by  the  Continental  Congress  in  1787,'''  and  various 
colonial  statutes'''  that  specifically  granted  a  right  to  bail  in  all  pretrial  noncapital 
cases.  Not  only  is  there  no  reference  to  a  right  to  bail  in  the  eighth  amendment, 
there  is  almost  no  discussion  of  the  issue  in  the  congressional  debate  over  the  Bill 
of  Rights.'^  Nearly  forty  states  have  specifically  and  intentionally  included  that  right 
in  their  constitutions'''  in  addition  to  excessive  bail  clauses.  If  an  excessive  bail  clause 
alone  implicitly  creates  a  right  to  pretrial  bail,  it  is  difficult  to  understand  why  so 
many  states  thought  it  necessary  to  include  both  rights.  The  history  of  constitutional 
drafting  throughout  the  United  States  indicates  that  when  a  right  to  bail  is  intended, 
it  is  set  forth  in  clear  and  unambiguous  language. 

Second,  the  very  same  Congress  that  passed  the  eighth  amendment  enacted  the 
Judiciary  Act  of  1789,  which  created  a  statutory  right  to  pretrial  bail  in  noncapital 
cases  similar  to  that  found  in  colonial  statutes  while  denying  bail  in  capital  cases. 
It  is  illogical  to  argue  that  Congress  would  adopt  a  constitutional  amendment  granting 
an  absolute  right  to  bail  within  days  of  passing  a  statute  that  withholds  that  right 
in  a  specific  class  of  cases.  If  the  eighth  amendment  is  read  as  granting  an  absolute 
right  to  bail,  every  federal  bail  statute  since  1789  which  authorizes  the  denial  of 
bail  in  capital  cases  is  unconstitutional,  and  the  constitutional  and  statutory  enactments 
of  virtually  every  state  in  the  union  appear  likewise  unconstitutional  when  they  carve 
out  capital  case  exceptions.'"  It  is  more  plausible  that  the  eighth  amendment  was 
not  intended  to  create  any  right  to  bail,  but,  rather,  was  intended  to  protect  against 
the  arbitrary  use  of  money  bail  to  deny  release  in  those  areas  where  Congress  granted 
the  right  by  statute. 

If  one  accepts  the  view  that  the  Constitution  permits  the  denial  of  bail  in  certain 
cases,  the  next  problem  is  to  determine  the  permissible  grounds  for  denial.  Opponents 
of  pretrial  detention  argue  that  risk  of  flight  is  the  only  historical  ground-  for  the 
granting  of  bail,  and  justify  the  capital  case  exception  on  the  ground  that  danger 
of  flight  is  so  great  when  life  is  at  stake  that  it  warrants  pretrial  detention  in  such 
cases.  It  can  be  asserted,  however,  that  another  reason  existed  in  1789  for  denial 
of  bail  in  pretrial  cases — danger  to  the  community.''  When  one  looks  at  the  wide 
range  of  capital  cases  in  1789,'"  where  bait  could  be  denied,  it  is  noteworthy  that 
many  of  the  cases  were  those  where  the  crime  was  highly  dangerous,  and  where 
the  D.C.  Crime  Act  contemplates  detention  today — rape,  arson,  burglary,  robbery, 
and  the  like."*  As  time  has  passed,  the  use  of  the  death  penalty  has  declined,  but 
the  reasons  for  this  decline — doubts  about  the  efficacy  of  the  death  penalty  as  a 
deterrent,  and  the  increasing  possibility  of  rehab  litation — have  no  relation  to  the  possi- 
bility that  a  defendant  charged  with  a  crime  like  rape  or  robbery  may  pose  a  danger 
to  society  if  released.  Thus,  ending  capital  punishment  has  little  to  do  with  granting 
or  denying  pretrial  release  for  dangerour  crimes. 

'''  An  ordinance  for  the  government  of  the  territory  of  the  United  States  Northwest  of  the  River 
Ohio.  July  rs,  1787,  art.  II. 

'■■"See  N  C.  Const.  Declarations  of  Rights,  sec.  10  {Dec.  18,  1776)  cited  in  Foote,  "The  Coming 
Constitutional  Crisis  in  Bail,"  supra  note  8,  at  969  n  47;  Pennsylvania  Constitution  of  1776,  sec.  28 
cited  in  Purdon's  Pa.  Stat.,  art.  1  sec.  14  Const.  (  1969)  (Historical  note). 

'^  Prof  Foote  discovered  but  one  reference  to  the  bail  clause  in  the  Congressional  debates  and  that 
was  an  unanswered  question  as  to  what  the  language  meant.  Foote,  "The  Coming  Constitutional  Cri- 
sis in  Bail,"  supra  note  8,  at  986. 

'■''For  a  list  of  these  constitutional  provisions  see  Freed  and  Wald,  "Report  of  the  National  Con- 
ference on  Bail  and  Criminal  Justice:  Bail  in  the  United  Slates"  at  2-3  (  1964). 

"*  Although  there  is  no  direct  Supreme  Court  holding  in  point,  it  seems  clear  that  the  excessive  bail 
clause  of  the  eighth  amendment  applies  to  the  states  through  the  due  process  clause  of  the  fourteenth 
amendment.  Muslrian  v.  Hedtnan,  supra  note  7;  Pilkinlon  v.  Circuit  Court  of  Howell  County,  Missouri, 
324  F.2d  45  (8th  Cir.  1963).  See  als;)  Schilb  v  Kuehct.  404  U.S.  357,  365  (1971)  The  cruel  and 
unusual  punishment  clause  of  the  eighth  amendment  has  been  held  applicable  to  the  states  by  the 
Supreme  Court.  Robinson  v.  California,  370  US.  660  (  1962). 

"See  Meyer,  "Constitutionality  of  Pretrial  Detention,"  supra  note  8  at  1  175-76. 

'"An  extensive  list  of  these  statutes  is  set  forth  in  Mitchell.  "Bail  Reform  and  the  Constitutionality 
of  Pretrial  Detention,"  55  Va  1..  Rev.  1223  at  1227-29  n.  22, 

"Similarly,  one  can  argue  that  there  is  a  rational  connection  between  the  trafficking  in  opiates  and 
the  dangerous  crimes  that  its  availability  breeds  among  addicts. 
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If  the  sole  reason  for  the  denial  of  bail  in  capital  cases  is  the  high  risk  of  flight, 
it  should  follow  that  as  capital  offenses  decline,  and  as  the  death  penalty  is  abolished, 
the  right  to  pretrial  bail  should  be  extended  to  cover  the  former  capital  cases.  Yet, 
an  examination  of  the  laws  of  those  states  where  capital  punishment  has  either  been 
totally  or  partially  abolished  reveals  a  contrary  trend.  Maine,  for  instance,  abolished 
capital  punishment  in  1887.  However,  the  present  Maine  Constitution,  adopted  in 
1819,  some  68  years  before  abolition,  states: 

No   person    before   conviction   shall   be    bailable   for   any   of  the   crimes   which 

now   are,  or  have   been  denominated  capital   offenses  since  the  adoption   of  the 

Constitution,  when  the  proof  is  evident  or  the  presumption  great,  whatever  the 

punishment  of  the  crimes  may  be.^" 

In    an    early    compilation    of   Maine    laws,    capital    offenses   included    treason,    murder, 

rape,    arson    and    burglary.^'    Any    person    today    charged    with    one    of  these    offenses 

may,  under  existing  Maine  law,  be  held  without  bail.  It  would  seem  that  the  drafters 

of   the   Main   constitution   in    1819   were   worried   about   something   more   than   flight 

when  they  considered  the  relationship  between  capital  cases  and  bail.  A  more  recent 

example  of  the  same  trend  occurred  in  Iowa.  In   1965,  the  legislature  abolished  capital 

punishment  by  reducing  the  punishment  for  murder  in  the  first  degree  and  kidnapping 

for  ransom,  from  death  to  life  imprisonment.^^  At  the  same  time  the  legislature  amended 

the   bail  statute,  which   had  provided  for  bail  in  all  but  capital  cases,^"*  so  that  bail 

is  now  deniable  in  both  of  the  cases  where  capital  punishment  formerly  existed.^" 

Moreover,  three  other  states  that  abolished  capital  punishment  prior  to  the  spate 
of  recent  Supreme  Court  decisions  on  the  question  retain  in  their  constitutions  the 
right  to  deny  bail  either  by  reference  to  life  imprisonment^*  as  a  ground  for  pretrial 
detention,  or  by  naming  offenses  such  as  murder  and  treason  in  lieu  of  the  former 
references  to  capital  offenses.^" 

Furthermore,  it  is  clear  that  the  concept  of  a  peace  bond,  where  danger  to  the 
community  can  be  considered,  existed  as  far  back  as  1361.^^  The  nonbailable  offenses 
listed  in  the  Statute  of  Westminister  of  1275,  the  first  bail  statute,  included  most 
violent  crimes.^**  One  can  thus  argue  that  the  first  bail  statute  in  Anglo-American 
history  could  well  have  been  used  for  pretrial  detention  to  protect  society.^" 

In  sum,  persuasive  evidence  exists  that  danger  to  the  community  is  an  historical 
basis  for  the  denial  of  bail,  and  this  fact  has  been  overlooked  because  of  the  basic 
federal  statutory  grant  of  the  right  to  bail.  If,  however,  it  is  correct  to  view  the 
Constitution  as  permitting  Congress  to  deny  bail  to  certain  cases,  so  long  as  the 
action  is  reasonable  and  not  arbitrary,  then  it  follows  that  Congress  can  also  adopt 
reasons  unknown  or  unused  in  colonial  times.  Even  if  danger  to  the  community  was 
not  a  recognized  release  test  in   1789,  there  would  be  no  reason  why  Congress  could 


™  Maine  Const,  art.  1  sec.  10.  Bail  is  covered  in  Maine  by  court  rule  and  the  applicable  rule  per- 
mits bail  to  be  granted  in  all  cases  "in  accordance  with  the  constitution  and  statutes  of  this  state." 
Rule  46(a)  Maine  R.  Crim.  Proc. 

2'    L.  1822,  ch.  I-IV;  VI. 

"Iowa  Code  Ann.  sees.  690.2,  706.3  (Supp.  1970). 

"Iowa  Code  Ann.  sec.  763.1  (1949). 

"Iowa  Code  Ann.  sec.  763.1  (Supp.  1970).  The  Iowa  Constitution  provides  for  bail  in  all  cases  ex- 
cept capital  cases.  Iowa  Const,  art.  I  sec.  12.  Thus,  the  statute  denying  bail  in  a  kidnapping  for  ran- 
som case,  when  that  offense  if  noncapital,  conceivably  could  violate  the  state's  constitution.  There  is 
no  Iowa  case  in  point.  See  also  In  re  Perry,  !9  Wis.  676  (  1865)  a  case  which  held  that  abolition  of 
capital  punishment  in  Wisconsin  rendered  formerly  capital  offenses  bailable  under  the  state's  con- 
stitution; Stale  V.  Pen,  253  Minn.  429,  92  N.W.  2d  205  (  1958). 

"  Rhode  Island  Const,  art.  1  sec.  9. 

'*  Michigan  Const,  art.  I  sec.  15  (1965);  Oregon  Const,  art.  I  sec.  14.  West  Virginia  achieves  the 
same  result  by  statute.  W.Va.  Code  sec.  62-lc-l  (1966).  The  United  States  House  of  Representa- 
tives in  recent  days  has  approved  this  same  principle  by  amending  the  District  of  Columbia  bail 
statute  dealing  with  bail  in  capital  cases  (23  DC.  Code  sec.  1325)  to  replace  the  phrase  "an  offense 
punishable  by  death"  with  the  words  "murder  in  the  first  degree  and  forcible  rape."  This  will  con- 
tinue to  permit  detention  on  grounds  of  dangerousness  in  the  District  of  Columbia  of  those  persons 
charged  with  offenses  formerly  carrying  a  death  penalty  without  utilizing  the  special  pretrial  deten- 
tion procedures  of  the  DC.  Crime  Act.  This  bill,  H.R.  14957,  is  now  pending  in  the  Senate.  122 
Cong.  Rec.  H8788-94  (daily  ed.  Aug.  23,  1976).  Thus,  bail  may  still  be  denied  in  many  states  for  of- 
fenses that  were  formerly  capital,  even  after  the  death  penalty  is  abolished.  This  gives  rise  to  the 
suspicion  that  denial  of  bail  in  capital  cases  has  a  relation  to  dangerousness  as  well  as  to  the 
likelihood  of  flight. 

"The  Justices  of  the  Peace  Act,  34  Edw.  3,  c.l  (1361).  The  peace  bond  concept,  although  rarely 
utilized,  still  exists  under  federal  law.  18  U.S.C.  sec.  3043. 

"  3  Edw.  I.e.  12  (1275).  For  a  list  of  the  offenses  made  nonbailable  by  the  statute  of  West- 
minister, see  "New  York  Judicial  Council  Report,"  supra  note  8,  at  141. 

"Id.  at  142. 
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not    adopt   it   as   a   permissible   test   at   a   later  date.   This   is   precisely   what  Congress 
did  in  regard  to  capital  cases  under  the  Bail  Reform  Act  in  1966.-'" 

Another  approach  to  determining  the  meaning  of  the  eighth  amendment  is  to  examine 
the  judicial  interpretations  it  has  received.  The  two  mo.st  significant  Supreme  Court 
cases  concerning  the  bail  provisions  of  the  eighth  amendment  are  Slack  v.  Boy/r'" 
and  Carlson  v.  Landon,^'-  decided  the  same  term. 

In  Stack  v.  Boyle,  the  petitioners  were  arrested  for  violation  of  the  Smith  Act^-' 
and  were  held  on  $50,000  bond  each.  On  their  motion  to  reduce  bond,  the  issue 
before  the  Court  was  the  question  of  excessiveness  and  not  the  issue  of  the  right 
to  bail.  As  a  result,  the  comments  made  by  the  Court  on  that  latter  issue  were 
essentially  dicta.  Nevertheless,  because  the  opponents  of  pretrial  detention  so  often 
cite  the  case,  it  is  necessary  to  examine  that  dicta.  The  key  statement  from  the 
majority  opinion  is: 

From   the    passage   of  the   Judiciary   Act  of    1789    ...   to   the   present   Federal 

Rules   of  Criminal    Procedure    .    .    .    federal    law   has   unequivocally   provided   that 

a  person  arrested  for  a  non-capital  offense  shall  be  admitted  to  bail.  This  traditional 

right    to    freedom    before    conviction    permits    the    unhampered    preparation    of   a 

defense,   and   serves  to  prevent  the   infliction   of  punishment  prior  to  conviction. 

.  .  .  Unless  this  right  to  bail  before  trial  is  preserved,  the  presumption  of  innocence, 

secured  only  after  centuries  of  struggle,  would  lose  its  meaning.'" 

At   first   glance,   this   statement   seems   to   suggest   constitutional   difficulties   for   any 

pretrial  detention  statute.  However,  closer  analysis  reveals  that  the  Court  was  talking 

not  of  the  Constitution,  but  was  referring  solely  to  federal  statutory  law.  The  references 

to    trial    preparation    and    the    presumption    of   innocence    are    really    statements   as   to 

the    policy    reasons    behind   the   development   of  the    purely   statutory   right.    Not   only 

was   Stack  a  case  deahng  with  excessive   bail,  and  its  oft-quoted  statement  dicta,  but 

the  Court  was  not  even  talking  about  a  constitutional  right  to  bail. 

Carlson  v.  London,  argued  just  a  few  weeks  after  Stack  was  decided,  concerned 
the  power  of  the  Attorney  General  to  hold  without  bail,  in  his  discretion,  alien  members 
of  the  Communist  Party  pending  their  deportation.'''^  Since  it  dealt  with  the  rights 
of  aliens  in  deportation  proceedings  and  was  not  a  criminal  case,  it  can  be  said 
that  Carlson,  like  Stack,  is  not  directly  in  point  as  to  the  right  to  pretrial  bail.  Neverthe- 
less, the  Court  faced  the  issue  of  whether  the  eighth  amendment  granted  a  right 
to  bail  for  aliens.  Its  statement  on  the  point  di.scussed  the  constitutional  privilege 
and  not  statutory  rights; 

The   bail  clause  was  lifted  with  slight  changes  from  the   English   Bill  of  Rights 
Act.    In    England   that   clause   has   never   been   thought   to   accord   a   right   to   bail 
in  all  cases,  but  merely  to  provide  that  bail  shall  not  be  excessive  in  those  cases 
where    it    is   proper   to   grant    bail.    When    this   clause   was   carried    over   into   our 
Bill  of  Rights  nothing  was  said  that  indicated  any  different  concept.  The   Eighth 
Amendment    has   not    prevented   Congress   from    defining   the   classes   of  cases   in 
which   bail   shall   be   allowed   in   this   country.   Thus   in   criminal   cases  bail   is   not 
compulsory   where    the   punishment   may   be   death.    Indeed,   the   very   language   of 
the  Amendment  fails  to  say  that  all  arrests  must  be  bailable.^*' 
Although  Carlson  was  not  a  pretrial  criminal  case,  it  did  discuss  the  eighth  amend- 
ment,  and    in    no    uncertain    terms   held    that   Congress   could   define   those   classes  of 
cases    where    bail    may    be    allowed.    An    examination    of   the    federal    and    state    cases 
raising  the  constitutional  issue  reveals  that  the  weight  of  authority  clearly  follows  this 
statement  in  Carlson.^'' 


'"See  18  U.S.C.  sec.  3148. 

^'342  U.S.  1  (1951).  ' 

••'2  342  U.S.  524  (1952). 

"18  U.S.C.  sec.  2385. 

■''''  Supra  note  31,  at  4. 

■■•Mnternal  Security  Act  of  1950,  Sept.  23,  1950,  sec.  22,  added  by  ch.  1024,  64  Stat.  1006. 

'"Supra  note  32,  at  545-56. 

"  United  Stales  v.  Smith,  supra  note  5  (dictum);  Blo.ss  v.  Michigan,  421  F.2d.  903  (6th  Cir.  1970) 
(dictum,  bail  pending  appeal);  Mastrian  v.  Hedman,  supra  note  7  (capital  case);  Tiirco  v  Stale  of 
Maryland.  324  F  Supp  61  (D.  Md.  1971  )  (capital  case);  United  ex  rel.  Covingtan  v.  Coparo.  297  F. 
Supp.  203  (S.D  N.Y.  1969)  (capital  case);  United  States  ex  rel.  Fink  v.  Hevd,  287  F.  Supp.  716  (E.D. 
La.  1968),  affd.  408  F.2d  7  (5th  Cir),  cert,  denied,  396  U.S.  895  (  1969)  (dictum,  bail  pending  ap- 
peal). Wansiey  v.   Wilkerson,  263   F.  Supp.  54  (W.D.  Va.    1967)  (capital  case);  Dameron  v.  Harson. 
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In  sum,  it  appears  that  the  eighth  amendment  does  not  grant  an  absolute  right 
to  bail,  but  only  provides  that  bail  may  not  be  excessive  in  those  cases  where  it 
is  otherwise  permitted.  Pretrial  detention  is  thus  permissible  if  utilized  in  a  rational 
and  nonarbitrary  manner.  This  view  is  supported  both  by  history  and  case  law. 

B    DUE  PROCESS 

It  is  axiomatic  that  individual  liberty  cannot  be  restricted  without  due  process  of 
law;  it  is  also  axiomatic  that  due  process  does  not  mandate  noninterference  with 
individual  freedom.^**  The  test  to  be  applied  to  determine  if  due  process  has  been 
violated  by  a  statute  is  the  reasonableness  of  the  balance  struck  between  the  conflicting 
right  of  the  untried  individual  defendant  to  freedom,  and  the  competing  right  of  society 
to  protection  from  criminal  acts  or  similar  risks.  The  pretrial  detention  provision  of 
the  Narcotic  Sentencing  and  Seizure  Act  of  1976  strikes  this  balance. 

Congress  and  the  several  states  have  been  balancing  these  rights  ever  since  the 
nation  was  first  created.  There  are  numerous  statutes,  in  situations  analogous  to  pretrial 
bail,  where  individual  freedom  is  denied  prior  to  any  conviction  without  running  afoul 
of  due  process.  Moreover,  most  of  these  statutes  are  not  limited  in  the  length  of 
permitted  detention  to  expedited  trial  calendars  or  are  subject  to  the  Speedy  Trial 
Act''*'  as  would  be  detention  under  the  Administration's  proposal,  and  few",  if  any, 
carry  the  safeguards  present  in  that  proposal.  A  prime  example  of  such  balancing, 
as  relevant  here  as  it  is  in  the  eighth  amendment  discussion,  is  the  traditional  denial 
of  pretrial  release  for  those  charged  with  capital  offenses.  If  the  sole  reason  for  denial 
of  bail  in  capital  cases  is  the  heightened  risk  of  fiight  when  life  is  at  stake,  society 
exacts  a  heavy  price  on  individual  freedom  to  protect  its  right  to  have  an  accused 
present  for  trial.  Society's  right  to  protect  itself  from  future  criminal  acts  should, 
at  the  least,  be  equal  to  that  of  requiring  a  defendant  to  appear  for  trial.  As  has 
been  noted,  pretrial  bail  has  been  denied  in  capital  cases  for  as  long  as  the  Constitution 
has  existed,""  and  virtually  every  state  that  has  a  constitutional  right  to  pretrial  bail 
specifically  excepts  capital  cases.""  Furthermore,  Congress,  as  recently  as  1966,  made 
danger  to  the  community  a  specific  and  articulated  test  for  release  in  capital  cases."^ 
No  court  has  ruled  that  the  denial  of  bail  in  capital  cases  under  these  statutes  violates 
due  process. 

Congress  and  the  states  have  also  traditionally  permitted  the  courts  to  deny  pretrial 
release  by  setting  financial  release  conditions  which  often  cannot  be  met.  This,  too, 
is  defended  as  an  end  which  serves  the  public  interest  in  reasonable  assurance  of 
the  accused's  appearance  for  trial."''  Under  the  Bail  Reform  Act,  an  accused  in  a 
concapital  case  may  also  have  his  pretrial  freedom  limited  by  a  condition  that  he 
"return  to  custody  after  specified  hours."""'  The  intent  is  to  permit  limited  release 
so  that  the  accused  can  work  and  support  his  family,""*  but  it  also  means  daily  incarcera- 
tion after  work  and  on  weekends.  This  loss  of  freedom  is  intended  to  assure  presence 
for  trial,  and  it  too  has  not  been  challenged  on  due  process  grounds.  It  should  be 
stressed  that  detention  in  capital  cases,  on  financial  release  conditions,  and  after 
specified  hours,  has  often  continued  far  beyond  any  time  limit  required  by  the  recent 
Speedy  Trial   Act.    It  would  seem,  then,  that  society's  right  to   require  a  defendant's 


255  F.  Supp.  533  (W.D.  La.),  aff'd.  364  F.2d  991  (5th  Cir.  1966)  (capital  case);  Rendel  v.  Mum- 
mert.  106  Ariz.  233,  474  P. 2d  824  (1970)  (revocation  of  pretrial  bail  on  probable  cause  for  sub- 
sequent felony);  Commonwealth  v.  Fowler,  451  Pa.  505,  304  A. 2d  124  (  1973)  (bail  pending  sentence 
in  capital  case);  People  ex  ret.  Shapiro  v.  Keeper  of  Citv  Prison.  290  N.Y.  393,  49  N.E.  2d  498 
(  1943);  Vandcrford  v.  Brand.  126  Ga.  67,  54  S.E.  822  (  1906)  (dictum,  bail  pending  appeal).  Contra, 
United  States  v.  Motlow.  10  F.2d  657  (7th  Cir.  1926)  (dictum,  bail  pending  appeal);  United  States  v. 
Van  Caester.  319  F.  Supp.  1297  (S.D.  Fla.  1970)  (dictum);  Trimble  v.  Stone.  187  F.  Supp.  483 
(D.C.D.C.  1960)  (right  of  juvenile  to  bail);  United  Slates  v.  Fiala.  102  F.  Supp.  899  (V/.D.  Wash. 
1951)  (dictum,  bail  pending  appeal). 

■^"See  Zemel  v.  Rusk.  381  U.S.  1,  14  (  1965). 

^M8  use.  3161  et  seq. 

■*"  Supra  note  4. 

"  See  list  set  out  in  "Bail  in  the  United  States,"  supra  note  15.  at  2-3,  n.  8. 

"^  18  U.S.C.  sec.  3148. 

*^  Allen  V.  United  States.  386  F.2d  634  (D.C.  Cir.  1967). 

"  18  U.S.C.  sec.  3146  (a)  (5). 

■"H.R.  Rep.  No.  1541.  89th  Cong.  2d  Sess.  4  (  1966). 
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presence  for  trial  is  often  sufficient  to  obviate  the  accused's  claim  to  pretrial  freedom, 
and  that  such  detention  is  reasonable  in  terms  of  due  process.*" 

There  are,  in  addition,  many  statutes  throughout  the  nation  that  result  in  loss  of 
freedom  in  a  variety  of  situations.  Such  statutes  are  generally  defended  on  the  theory 
of  society's  right  to  protection.  Prime  examples  are  statutes  authorizing  the  widespread 
involuntary  hospitalization  of  the  mentally  ill."^  Many  of  these  statutes  merely  require 
a  hearing  before  a  judicial  officer,***  and  a  number  of  jurisdictions  permit  emergency 
short-term  incarceration  for  observation,  often  only  on  the  basis  of  affidavits.*"  In 
the  District  of  Columbia  there  is  a  statute  authorizing  pretrial  commitment  for  a  mental 
test  of  persons  charged  with  crimes,  based  solely  on  the  court's  observations  of  the 
accused  or  prima  facie  evidence  produced.*"  This  detention  usually  lasts  sixty  days 
and  has  never  been  held  to  violate  due  process.  A  number  of  United  States  jurisdictions 
permit  the  involuntary  incarceration  of  alcoholics*'  and  drug  addicts.*^  In  addition, 
several  permit  detention  of  the  mentally  retarded,*^  epileptics,*''  and  sexual 
psychopaths.**  There  is  even  one  state  where  one  can  be  held  for  having  tuberculosis.** 
Most  of  these  statutes  do  not  require  prior  convictions  and  are  generally  couched 
in  terms  of  protection  of  the  individual  involved  or  of  society.  Due  process  has  not 
been  found  to  be  a  bar  to  these  statutes.*' 

Thus,  it  is  clear  that  the  due  process  clause  of  the  Constitution  does  not  forbid 
reasonable  restrictions  on  liberty,  whether  they  are  intended  to  assure  appearance 
for  trial  or  to  protect  society.  Pretrial  detention  for  the  protection  of  society,  under 
the  Administration  proposal,  as  it  does  also  under  the  DC.  Crime  Act,  fits  within 
these  established  precedents. 

Before  any  pretrial  detention  proposal  can  be  deemed  reasonable,  certain  procedural 
elements  of  due  process  have  to  be  considered.  First,  ;hc  categories  chosen  should 
reflect  anticipated  harm  from  recidivism  in  order  to  justify  the  burden  of  detention. 
Second,    appropriate    procedural    safeguards   are    necessary    to   assure    that   only    those 


*^  Bilter  v.  United  States.  389  U.S.  15  (1967).  Another  basis  for  denial  of  freedom  is  the  broad 
power  vested  in  trial  judges  to  ensure  the  orderly  and  expeditious  progress  of  a  trial.  For  this  purpose 
a  Judge  can  revoke  bail  and  remit  a  defendant  to  custody  if  the  defendant's  conduct  endangers  the 
orderly  progress  of  the  trial.  Threats  to  witnesses  are  a  prime  example  of  such  danger.  Carho  v. 
United  Stales,  82  S.  Ct.  662  (Douglas,  Cir.  Justice,  1962);  United  States  v.  Wind,  supra  note  5;  United 
Stales  V.  Gilbert,  supra  note  5. 

■"Federal  law,  for  example,  authorizes  indefinite  commitment  of  persons  charged  with  offenses  who 
are  found  to  be  incompetent  to  stand  trial  and  whose  release  would  "probably  endanger  the  safety  of 
the  officers,  the  property  or  other  interests  of  the  United  States.  .  .  ."  18  U.S.C.  sec.  4247  (1964). 
This  statute  was  upheld  by  the  Supreme  Court  in  Greenwood  v.  United  States,  350  U.S.  366  (  1956). 

■"E.g.,  Conn.  Gen.  Stat.  Ann.  sec.  17-178  (Supp.  1970);  Ann.  Laws  of  Mass.  ch.  123  sec.  51 
(1968);  Mich.  Stat.  Ann.  sec.  14.811  (Supp.  1970);  N.Y.  Mental  Hygiene  L.  sec.  72  (McKinney 
Supp.  1969):  Ohio  Rev.  Code  Ann.  sec.  5122.15  (Page  1970). 

"^E.g.,  Minn  Stat.  Ann.  sec.  253A.04  (Supp.  1970);  Mo.  Stat.  .Ann.  sec.  202.803  (Vernon  Supp. 
1969);  Pa.  Stat.  Ann.  tit.  50  sec.  4405  (Purdon  1969). 

■■'"P.L,  313,  84th  Cong.,  2st  Sess.,  approved  August  9,  1955,  D.C.  Code  Ann.  tit.  24  sec.  301  (a), 
69  Stat.  609,  ch.  673,  sec.  1. 

^"E.g.,  Conn.  Gen.  Stat.  Ann.  sec.  17-I55g  (Supp.  1970);  Mich.  Stat.  Ann.  sec.  14.811  (Supp. 
1970);  Tex.  Civ    Stat.  art.  5561  (c)  sec.  9  (Vernon  1958). 

■''^E.g.,  Cal.  Codes  Ann.  sec.  6357  (West  Supp.  1970);  Nev.  Rev.  Stat.  sec.  433.280  (967);  Gen. 
Laws  of  R. I.  sec.  21-28-57  (1968). 

■"E.g.,  Ga.  Code  Ann.  sec.  88-2507  (Supp.  1969);  Minn.  Stat.  Ann.  sec.  253A.07  (Supp.  1969); 
Tenn.  Code  Ann.  tiv  33  sec.  501  (Supp.  1969). 

•■"•E.g.,  Mo.  Stat.  Ann.  sec.  211.201  (Vernon  Supp.  1969);  Code  of  Laws  of  S.C.  sec.  15-1422 
(1962). 

"E.g.,  Code  of  Ala.  tit.  15  sec.  438  (1959);  N.H.  Rev.  Stat.  Ann.  sec.  173-A:6  (Supp.  1969);  Ore. 
Rev.  Stat.  sec.  426.610  (  1969). 

■'^"Ga.  Code  Ann.  sec.  88-704  (Supp.  1969).  Detention  under  this  statute  is  limited  to  those  per- 
sons with  tuberculosis  who  are  first  made  aware  of  Department  of  Health  rules  and  are  disobeying 
them — i.e.,  those  that  are  dangers  to  the  community. 

^'The  problems  raised  by  these  stati  tes  are  not  over  the  question  of  whether  confinement  is  per- 
missible. Instead  they  concern  issues  t."  procedural  due  process  such  as  proper  notice,  hearing  and 
the  like.  See  Note,  "Hospitalization  of  the  Mentally  111:  Due  Process  and  Equal  Protection,"  35 
Brookhn  I..  Rev.  187  (1969);  Note,  "Due  Process  for  the  Narcotic  Addict:  The  New  York  Compul- 
sory Commitment  Procedures,"  43  N.Y.U.L.  Rev.  1  172  (  1968);  Comment,  "The  New  Mental  Health 
Coocs:  Safeguards  in  Compulsory  Commitment  and  Release,"  61  Nw.  U.L.  Rev.  977  (1967). 
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who  pose  a  danger  to  society  are  detained.  Third,  the  statute  should  minimize,  to 
the  extent  feasible,  the  effects  of  pretrial  detention.  The  Narcotic  Sentencing  and 
Seizure  Act  of  1976  amply  meets  these  requirements. 

The  class  of  those  chosen  under  the  Administration  proposal  for  the  imposition 
of  pretrial  detention,  after  a  required  hearing,  are  those  charged  with  the  most  serious 
forms  of  narcotic  offenses— the  manufacture,  distribution,  importation  or  exportation 
^^  of  an  opiate.***  Limited  in  this  fashion,  the  proposal  is  primarily  aimed  at  heroin 
and  morphine  traffickers.  On  the  surface  it  c.^n  be  argued  that  drug  sales  or  distribution 
are  crimes  that  are,  in  an  of  themselves,  nonviolent.  However,  it  is  also  apparent 
that  there  is  a  sufficient  connection  between  nonviolent  drug  sales,  especially  of  heroin, 
and  violent  crimes  committed  to  support  a  drug  habit,*"  and  that  this  connection 
is  sufficient  to  permit  the  charge  of  such  an  offense  to  trigger  a  hearing  as  to  the 
pretrial  dangerousness  of  the  defendant.  Under  the  D.C.  Crime  Act  the  mere  charge 
of  a  much  broader  form  of  drug  offense— "unlawful  sale  or  distribution  of  a  narcotic 
or  depressant  or  stimulant  drug  ...  if  the  offense  is  punishable  by  imprisonment 
for  more  than  one  year""'  is  sufficient  in  and  of  itself  to  trigger  a  detention  hearing. 
Not  only  is  the  Administration  proposal  limited  to  opiates,  but  there  must  be  present, 
in  addition,  one  of  five  other  categories  of  circumstances  to  justify  the  detention 
hearing.  These  categories  are  carefully  chosen  to  emphasize  the  past  proven  acts  of 
the  accused  or  other  factors  about  the  person  that  are  indicative  of  a  propensity 
to  engage  in  future  opiate  violations  or  a  strong  likelihood  of  flight  to  avoid  trial. 
The  first  category  is  that  the  accused  has  been  convicted  in  the  past  of  a  federal, 
state,  or  foreign  offense  relating  to  an  opiate  that  is  punishable  as  a  felony.  Here 
the  category  of  potential  detainees  is  clearly  tied  to  past  activities  involving  opiates. 
A  basic  aim  of  the  statute  is  to  reduce  crime  by  keeping  the  repeat  opiate  trafficker 
off  the  streets— the  first  category  clearly  seeks  to  achieve  this  goal.  The  second  category 
covers  those  currently  on  parole,  probation,  or  other  conditional  release  in  connection 
with  any  federal  or  state  felony  conviction  or  pending  felony  charge.  This  category 
ties  the  accused  opiate  trafficker  to  the  existence  of  a  prior  conviction  or  a  present 
pretrial  release  and  links  present  criminal  behavior  with  past  proven  or  charged  criminal 
activities.  It  seeks  to  end  the  practice  of  the  conditionally  released  defendant — whether 
on  parole  or  pretrial  bail— returning  to  criminal  activities  while  on  conditional  release. 
The  third  and  fourth  categories  tie  the  accused  opiate  traffickers  to  activities  that 
are  highly  suggestive  of  an  organized  and  large  scale  narcotics  operation— that  the 
defendant  is  a  nonresident  alien  (and  thus  likely  a  courier)  or  that  while  arrested 
he  was  in  possession  of  a  passport  or  other  documentation  necessary  for  international 
travel  incorrectly  identifying  him  or  belonging  to  some  other  person.  These  two  catego- 
ries are  also  indicative  of  a  possibility  of  a  risk  of  flight.  The  fifth  category  is  that 
the  accused  opiate  trafficker  has  been  convicted  under  federal  or  state  law  of  bail 
jumping,  escape,  or  of  being  a  fugitive  from  justice.  While  the  last  three  categories 
are  highly  relevant  to  the  issue  of  danger  of  flight,  they  are  also,  granted  the  organized 
nature  of  opiate  trafficking,  factors  which,  coupled  with  the  existing  arrest  for  traf- 
ficking, raise  a  strong  inference  of  repeated  criminal  activities.  Thus,  on  the  whole 
the  categories  chosen  in  the  Administration  proposal  are  both  narrower  than  the  similar 
provisions  of  the  1970  D.C.  Crime  Act  and  relate  to  defendants  whose  activities  give 
some  indication  of  potential  recidivism  and  which  could  create  situations  where  there 
will  be  ultimate  danger  to  persons. 

It  should  be  noted  that  the  categories  chosen  are  mere  triggering  mechanisms  to 
set  off  a  hearing  at  which  the  judge  may  exam.ine  closely  the  defendant  and  his 
record  to  deterrmne  his  suitability  for  pretrial  release  or  pretrial  detention.  It  is  the 
adequacy  of  this  hearing  and  other  procedural  safeguards  afforded  the  accused  that 
determines  the  second  due  process  requirement  for  pretrial  detention. 

As  to  procedural  safeguards,  due  process  necessitates  that  prior  to  deprivation  of 
liberty  a  person  be  afforded  an  adversary  hearing  accompanied  by  such  rights  as 
the  assistance  of  counsel  and  the  opportunity  to  offer  evidence  in  his  own  behalf."'' 
This   hearing    must   afford    the    defendant    the    opportunity   to    refute    the   charge    that 

■■*»   21  U.S.C.  841(a);  96()(a). 

■''Opiate  is  defined  in  the  Administration  proposal  in  a  proposed  new  section  401(d)  of  title  11  of 
the  Comprehensive  Drag  Abuse  Prevention  and  Control  Act  of  1970  (21  U.S.C.  841  et  seq). 

""See  "Report  of  the  President's  Commission  on  Crime  in  the  District  of  Columbia,"  564-65 
(  1966);  Hearings  on  Amendments  to  the  Bail  Reform  Act  of  1966  Before  the  Subcommittee  on  Con- 
stitutional Rights  of  the  Senate  Committee  on  the  Judiciary,  91st  Cong.,  1st  Sess."  564-65  (  1969). 

"'The  definition  appears  in  23  DC.  Code  sec.  1331  (3)  (E);  the  triggering  provision  is  set  forth  in 
23  D.C.  Code  sec.  1322  (a)  (I  ). 

"^Specht  V.  Patterson,  386  U.S.  605  ( 1967)  (habitual  sex  offender  commitment  proceeding);  Chan- 
dler V.  Fretag.  348  U.S.  3  (1954)  (habitual  offender  sentencing  procedure). 
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if  released  he  will  endanger  the  community  or  that  there  are  no  conditions  of  release 
that  will  assure  his  presence  for  trial.  An  examination  of  the  hearing  and  other  rights 
afforded  the  defendant  by  the  Administration  proposal  indicates  that  the  statute  more 
than  complies  with  procedural  due  process. 

The  Administration  proposal  requires  that  defendants  falling  within  the  detention 
categories  be  granted  such  an  adversary  hearing  prior  to  the  issuance  of  any  detention 
order.  At  this  hearing  the  judicial  officer  makes  two  basic  findings:  first,  that  there 
are  no  conditions  of  release  which  will  reasonably  assure  the  appearance  of  the  person 
charged,  the  safety  of  the  community,  the  personal  safety  of  persons  in  the  community 
including  witnesses  to  the  offense,  or  the  avoidance  of  future  similar  offenses  by  the 
person  charged;  and,  second,  that  there  is  a  substantial  probability  that  the  person 
committed  the  present  offense.*" 

The  language  of  the  first  finding  is  parallel  in  many  respects  to  the  finding  required 
to  detain  a  defendant  under  the  present  Bail  Reform  Act  in  capital  cases  and  in 
cases  of  bond  pending  appeal  as  well  as  the  D.C.  Crime  Act.  The  consideration  of 
danger  as  a  release  test  is,  thus,  not  unique.  In  fact,  in  testimony  when  the  Bail 
Reform  Act  was  under  consideration,  the  then  Deputy  Attorney  General,  Ramsey  Clark, 
stated  that  the  use  of  this  statutory  language  "would  for  the  first  time  codify  the 
recognition  courts  have  already  given  in  capital  and  appeal  cases,  that  it  is  proper 
to  consider  whether  the  defendant  is  a  potential  threat  to  community  safety.""^ 

Following  the  lead  of  the  Bail  Reform  Act  on  bail  pending  appeal  and  pretrial 
release  in  capital  cases,  the  Administration  proposal  also  contemplates  pretrial  detention 
in  cases  where  no  conditions  of  release  will  offset  the  risk  of  flight.  This  is  in  recognition 
of  the  huge  sums  of  money  available  to  narcotic  traffickers  and  the  occasional  case, 
expecially  when  aliens  are  involved  in  border  areas,  where  any  monetary  bond  conceiva- 
ble could  be  met  and  where  the  risk  of  flight  is  demonstrably  high."-^ 

The  second  finding,  that  of  substantial  probability  that  the  person  committed  the 
offense,  in  unique.  This,  as  the  House  Report  on  the  D.C.  Crime  Act  from  which 
it  was  taken  stated,  is  intended  to  minimize  as  far  as  possible  the  chance  of  detaining 
prior  to  trial,  even  on  probable  cause,  defendants  who  are  innocent  or  who,  from 
the  state  of  the  evidence,  are  unlikely  to  be  convicted."*  The  standard  of  "substantial 
probability"  is  new  to  the  criminal  law  and  will  require  judicial  interpretation  which 
has  not  as  yet  occurred  under  the  D.C.  Crime  Act.  It  is  obviously  a  higher  standard 
than  probable  cause;  just  as  obviously,  it  is  not  as  high  a  standard  as  guilt  beyond 
a  reasonable  doubt,  which  would  require  a  trial  on  the  ultimate  issue.  As  a  standard, 
it  is  intended  to  be  similar  to  the  civil  test  for  the  issuance  of  a  prelim.inary  injunction, 
frequently  characterized  as  the  "likelihood  of  eventual  success  on  the  merits.""'  The 
finding  of  substantial  probability  is  to  be  predicated  on  the  information  presented 
at  the  hearing  by  "proffer  or  otherwise,"  and,  thus,  there  is  no  absolute  necessity 
for  sworn  testimony.  This  is  in  keeping  with  present  bail  hearing  practices  where 
release  conditions,  including  money  bail,  are  determined  upon  information  proffered 
by  the  prosecutor,  the  defense  counsel,  and  the  bail  agency. 

If  the  judicial  officer  decides  to  issue  a  detention  order,  he  is  required  to  submit 
written  findings  of  fact  and  the  reasons  for  its  issuance.  This  requirement  is  in  stark 
contrast  to  existing  law  under  the  Bail  Reform  Act,  where  a  court  may  set  money 
bond  that  incarcerates  a  defendant  without  any  requirement  for  written  reasons  until 
at  least  24  hours  have  passed,  and  then  only  if  the  defendant  specifically  moves 
for  reconsideration  of  the  release  conditions."" 

The  Administration  proposal  contemplates  a  wide  variety  of  procedural  safeguards 
for  the  defendant  in  addition  to  the  requirement  of  a  hearing  and  specified  written 
findings.  The  more  fundamental  rights  are  specifically  afforded  to  the  defendant  by 
the  proposal  such  as  the  right  to  be  represented  by  counsel,  to  testify,  to  present 
information  and  witnesses  in  his  own  behalf  and  to  appeal,  and  in  the  event  the 
defendant  takes  the  stand,  his  testimony  will  not  be  admissible  on  the  issue  of  guilt 


'■•■'  A  thirJ  preliminary  finding  is  also  required— that  there  is  clear  and  convincing  evidence  that  the 
defendant  fits  within  one  of  the  detention  categories. 

"■■"Hearings  on  Federal  Bail  Procedures  Before  the  Subcommittee  on  Constitutional  Rights  of  the 
Senate  Judiciary  Committee,"  89th  Cong.,  1st  Sess.,  26  (  1965). 

"* There  is  no  such  authority  in  pretrial  noncapital  cases  in  the  DC.  Crime  Act. 

""H.R.  Rep.  91-907,  91st  Cong.  2d  Sess.  182  (1970). 

•"  WE.  Bassett  Co.  v.  Revlon,  Inc.,  354  F.2d  868,  872  t2d  Cir.  1966). 

«"  18  U.S.C.  sec.  3146(d). 
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in  any  other  proceeding."''  Moreover,  the  right  to  appeal  pretrial  detention  orders 
is  specifically  afforded  to  the  defendant. 

Another  feature  of  the  proposal  is  the  requirement  that  a  person  detained  be  placed 
on  an  expedited  calendar  with  a  direction  for  an  expedited  trial.  -The  DC.  Crime 
Act  requires  that  pretrial  detention  cannot  last  longer  than  60  days  unless  the  trial 
is  in  progress  or  the  defendant  is  delaying  the  trial,  other  than  by  the  filing  of  timely 
motions.  The  specific  60  day  requirement  has  been  dropped  from  the  Administration 
bill  because  of  the  strictures  of  the  Speedy  Trial  Act.'"  While  the  time  limits  of 
that  statute  from  arrest  to  trial,  when  that  Act  is  fully  effective,  will  be  somewhat 
longer  than  60  days,  there  is  no  longer,  granted  the  recent  Congressional  action  on 
the  subject,  any  reason  to  differentiate  between  defendants  detained  because  they 
cannot  meet  release  conditions,  commonly  money  bond,  and  those  held  in  outright 
pretrial  detention.  Any  distinctions  that  are  warranted  are  sufficiently  covered  by  the 
requirement  of  an  expedited  trial.  The  expedited  calendar  plus  the  Speedy  Trial  Act 
provisions  should  fulfill  the  third  and  final  consideration  of  due  process  requirements 
that  the  statute  minimize  the  effects  of  pretrial  detention. 

It  should  be  noted  that  it  has  been  charged  that  when  a  court  determines  that 
a  defendant  poses  a  danger  to  the  community,  this  finding  transforms  the  judge  into 
a  prognosticator  of  future  behavior,  that  such  predictions  are  impossible  to  make 
accurately,  are  both  unprecedented  and  unreliable,  and  constitute  a  denial  of  due 
process  of  law.''  However,  even  a  cursory  look  at  our  judicial  system  indicates  that 
we  call  upon  our  judges  to  make  numerous  predictions  of  future  behavior  from  the 
point  of  the  first  appearance  after  arrest  through  the  final  sentencing,  and  this  has 
never  offended  notions  of  due  process.  The  Bail  Reform  Act  itself  is  replete  with 
predictions  of  future  acts.  The  judicial  officer  under  present  law  must  make  a  prediction 
as  to  the  likelihood  of  flight  as  to  every  defendant  who  appears  before  him.  How 
it  is  any  easier  or  more  reliable  to  predict  the  risk  of  a  criminal  act  such  as  bail 
jumping,  than  it  is  to  predict  the  risk  of  any  other  crime  committed  on  bail  is  difficult 
to  perceive. 

An  even  more  apropos  example  from  the  Bail  Reform  Act  is  the  prediction  the 
judicial  officer  is  called  upon  to  make  in  all  capital  cases.  Here,  the  same  judicial 
officer  who  is  said  to  be  unable  to  predict  danger  to  the  community  in  a  pretrial 
noncapital  case,  is  directed  to  consider  that  very  same  question  in  the  context  of 
a  capital  case."  Thus,  Congress  has  already  found  the  judicial  officer  competent  to 
predict  a  defendant's  potential  danger  to  the  community  in  certain  pretrial  cases. 
To  say  that  a  judge  can  predict  reliably  in  one  pretrial  situation  and  not  in  any 
other  is  clearly  anomalous.  The  judicial  officer  must  also  predict  the  dangerousness 
of  a  defendant  seeking  bond  pending  appeal."  Further,  every  time  a  judge  imposes 
or  suspends  a  sentence,  or  grants  or  denies  probation,  he  makes  a  prediction  of  future 
behavior  and  of  the  possibility  of  rehabilitation.  The  intervention  of  a  conviction  does 
not  make  a  prediction  as  to  future  acts  less  difficult  or  more  reliable. 

If  a  judicial  officer  can  predict  danger  to  the  community  by  a  defendant  charged 
with  a  capital  offense,  or  by  a  defendant  seeking  bond  pending  appeal,  or  by  a  defendant 
before  him  for  sentencing,  then  he  can  predict  with  equal  reliability  the  dangerousness 
of  a  defendant  charged  with  a  noncapital  offense.  This  is  precisely  what  the  pretrial 
detention  proposal  calls  on  the  judge  to  do,  and  it  is  precisely  what  his  training 
and  experience  qualifies  him  to  do.  Such  predictions  are  anything  but  a  novelty  in 
our  system  and  do  not  violate  due  process  of  law. 

In  sum,  it  is  submitted  that  the  pretrial  detention  section  of  the  Narcotic  Sentencing 
and  Seizure  Act  of  1976  fully  complies  with  all  due  process  requirements  of  the 
fifth  amendment. 


"'Such  testimony,  where  relevant,  will,  however,  be  available  at  a  subsequent  trial  for  prejury,  bail 
jumping,  or  contempt  or  to  impeach  the  defendant's  later  testimony.  This  provision  is  parallel  to  one 
in  the  D.C.  Crime  Act,  23  DC.  Code  sec. 1322  (c)  (6). 

■"Supra  note  39.  Recently  the  House  of  Representatives  passed  a  bill,  H.R  14957,  which  would  ex- 
tend the  detention  period  under  the  DC.  Crime  Act  to  90  days  generally  matching  it  to  the  contem- 
plated maximum  period  in  the  Speedy  Trial  Act.  122  Cong.  Rec.  H8788-94  (daily  ed.  Aug.  23, 
1976). 

^'"Hearings  on  Preventive  Detention  Before  the  Subcommittee  on  Constitutional  Rights  of  the 
Senate  Committee  on  the  Judiciary,"  91st  Cong.,  2d  Sess.  418-19  (  1970). 

"  18  U.S.C.  sec. 3148. 

"Id. 
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C   THE  SIXTH  AMENDMENT 

It  is  also  alleged  that  pretrial  detention  violates  the  sixth  amendment  by  denying 
defendants  the  effective  assistance  of  counsel.  If  that  were  true,  then  pretrial  detention 
in  capital  cases  would  equally  be  unconstitutional.  However,  no  court  that  has  discussed 
this  issue  has  ever  reached  such  a  conclusion.  In  one  case  the  question  before  the 
court  was  whether  the  State  so  improperly  interferred  with  the  defendant's  preparation 
of  his  defense  by  confining  him  to  prison  without  bail,  and  in  default  of  his  posting 
bail,  that  his  conviction  was  obtained  contrary  to  due  process  of  law.  The  court 
held  that  on  the  facts  of  the  case  there  was  no  violation  of  due  process. 

Here  the  defendant  had  counsel  available  to  prepare  his  defense  and  locate  witnesses; 
and  counsel  had  more  than  ample  time  to  conduct  the  search.  The  record  thus  discloses 
that  the  state  provided  an  ample  opportunity  for  the  search  and  that  is  all  that  is 
required  of  it.^* 

Similarly,  in  another  case  the  defendant,  who  had  been  denied  pretrial  release  on 
bail,  asserted  that  his  release  was  necessary  to  prepare  his  defense.  The  court  found 
that  the  defendant  had  competent  counsel  who  had  adequate  time  to  prepare  the 
defense.  This  was  held  to  be  sufficient.^'' 

In  a  third  case,  the  defendant  contended  that  he  was  denied  due  process  of  law 
and  equal  protection  of  the  laws  by  the  trial  court's  refusal  to  release  him  on  his 
personal  recognizance,  thus  preventing  him  from  locating  alibi  witnesses.  The  court 
held  that  refusal  to  release  the  defendant  was  no  abuse  of  discretion  nor  denial  of 
due  process  and  equal  protection,  in  view  of  the  fact  that  the  trial  court  advised 
defendant  of  the  subpoena  power  available  to  him  and  of  the  fact  that  the  Federal 
Bureau  of  Investigation  could  be  asked  to  locate  witnesses.^" 

The  right  to  counsel  and  the  opportunity  for  preparation  of  the  defense  are  provided 
by  the  new  proposed  legislation.  It  is  therefore  clear  that,  based  on  the  existing  case 
law,  the  pretrial  detention  authorized  by  this  legislation  does  not  contravene  the  sixth 
amendment  right  to  counsel. 

D    PRESUMPTION  OF  INNOCENCE 

It  is  often  argued  that  pretrial  detention  violates  the  presumption  of  innocence. 
That  presumption,  however,  is  merely  a  rule  of  evidence  that  attaches  to  a  defendant 
at  the  beginning  of  a  trial  and  remains  with  him  throughout  the  trial."  It  means 
only  that  the  defendant  must  be  proven  guilty  at  trial  by  t'ne  government  beyond 
a  reasonable  doubt,  '"  and  there  is  no  presumption  of  innocence  during  pretrial 
procedures.^'  If  such  a  pretrial  presumption  of  innocence  existed  as  a  bar  to  detention 
of  the  dangerous  before  trial,  it  would  also  bar  pretrial  detention  of  those  charged 
with  capital  offenses,  those  held  on  money  bond,  and  could  even  be  extended  to 
prevent  police  from  arresting  persons  and  taking  them  into  custody  on  probable  cause. 
Stack  v.  Boyle,  ""  is  the  only  case  in  which  the  Supreme  Court  gave  any  indication 
that  the  presumption  of  innocence  might  be  applicable  in  any  stage  other  than  at 
trial.  The  statement  in  the  case  was  dictum  and  related  to  statutory  considerations. 
As  noted  in  the  discussion  of  the  eighth  amendment,  the  Supreme  Court  reached 
a  different  decision  during  the  same  term  in  a  case  in  which  the  eighth  amendment 
was  in  issue  casting  great  doubt  on  that  dictum.**'  While  no  Supreme  Court  case 
is  directly  in  point,  many  have  dealt  with  the  presumption  of  innocence  but  always 
in  relation  to  the  trial  and  not  in  the  context  of  the  pretrial  proceedings.  "^ 

'*  United  States  ex  rel.  Hyde  v.  McMann,  263  F.2d  940,  943  (2d  Cir.),  cert,  denied,  United  States  ex 
rel.  Hyde  v.  LaVallee,  360  U.S.  937  (  1959). 

"  Wansley  v.  Wilkerson,  263  F.  Supp.  54  (W.D.  Va.  1967). 

'"  Fitts  V.  United  States.  335  F.2d  1021  (  10th  Cir.  1964),  cert,  denied  379  U.S.  979,  1023  (1965). 

"  Bruhaker  v.  United  States.  183  F.2d  894  (6th  Cir.  1950). 

'"See  2  C.  Wright,  "Federal  Practice  and  Procedure;  Criminal,"  sec.  404  at  76  (1969);  note, 
"Preventive  Detention  Before  Trial,"  79  Harv.  L.  Rev.  1489,  1501  (1966). 

""Proceedings  and  Interim  Report  of  the  National  Conference  on  Bail  and  Criminal  Justice"  177 
(1965). 

""Supra  note  31.  The  Court  there  stated  that:  "Unless  the  right  to  bail  before  trial  is  preserved,  the 
presumption  of  innocence,  secured  only  after  centuries  of  struggle,  would  lose  its  meaning."  Id.  at  3. 
This  dictum  in  Stack  on  the  presumption  of  innocence  has  been  cited  approvingly  without,  however, 
a  discussion, of  the  presumption's  application  at  trial  only.  Rehm  v.  Malcolm,  371  F.  Supp.  594,  622 
(S.D.N.Y.  1974);  United  States  v.  Cowper.  349  F.  Supp.  560,  562  (N.D.  Ohio  1972). 

"'  Carlson  v.  London,  supra  note  32. 

"Qmi/im  v.  United  States.  349  U.S.  155,  162  (1955);  Yee  Hem  v.  United  States.  268  U.S.  178,  184 
(1925);  Kirhy  v.  United  States.  174  U.S.  47,  55  (1899);  Allen  v.  United  States.  164  U.S.  492,  500 
(1896);  Coffin  v.  United  States.  156  U.S.  432,  458-59  (1895);  LilienthaVs  Tobacco  v.  United  States. 
97  U.S.  237,  266  (1877). 
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CONCLUSION 

Although  strong  arguments  can  be  made  challenging  the  constitutionality  of  the 
type  of  pretrial  detention  statute  proposed  in  the  Narcotic  Sentencing  and  Seizure 
Act  of  1976,  an  examination  of  historical  precedents,  case  law,  and  present  practices 
indicate  that  the  proposal  will  withstand  such  challenges. 

[Testimony  continued  from  p.  13] 

Senator  Bayh.  I  think  it  is.  The  concern  that  I  have  is  that  if 
we  are  not  careful,  Congress — by  using  the  legislative  process  to  com- 
pensate for  the  fact  that  the  judicial  process  is  not  always  being 
properly  utilized — may  create  a  situation  where  we  might  catch  a 
lot  of  small  fish  in  the  net  that  we  really  should  not  be  fishing 
for. 

Mr.  Bensinger.  If  that  were  the  case,  I  would  not  be  in  support 
of  this  bill.  Senator,  but  this  provides  for  only  certain  individuals 
to  be  subject  to  a  bail  denial  situation,  individuals  who  in  the  past 
have  been  convicted  of  a  drug  felony  offense,  individuals  who  are 
in  possession  of  a  false  passport,  individuals  who  are  fugitives  from 
the  law,  nonresident  aliens  who  may  be  able,  as  the  Mexican  national 
example  I  cited,  to  flee. 

And,  overwhelmingly,  individuals  who  have  been  arrested  for  sale 
or  intent  to  sell  heroin. 

There  is  no  medically  accepted  utilization  of  heroin.  It  is  responsi- 
ble, in  our  opinion,  for  the  major  drug  crisis  in  this  country.  And 
it  should  be  dealt  with,  I  think  in  that  fashion. 

Senator  Bayh.  You  say  that  one-third  of  those  who  were  convicted 
were  given  probation,  and  another  one-third  were  given  sentences 
of  3  years  or  less.  That  is  two-thirds 

Mr.  Bensinger.  One-third  of  those  convicted  of  a  narcotic  offense 
were  given  probation.  Of  those  sentenced,  the  remaining,  that  were 
not  given  probation,  were  given  sentences— 800  actually  out  of  the 
2,600  surveyed— of  3  years  or  less.  Which  means  that  out  of  the 
total  number  of  individuals  sentenced  last  year  in  the  Federal  courts, 
and  the  report  is  available  from  the  administrative  office  of  the  court 
here,  for  some  3,925  cases  altogether,  52  percent  of  those  cases 
resulted  in  a  sentence  of  either  probation,  or  a  sentence  of  less  than 
3  years,  which  because  of  our  statutes,  after  one-third  of  a  sentence 
has  been  served,  makes  the  individual  eleigible  for  parole,  so  what 
it  says  is  52  percent  of  the  individuals  were  either  out  on  the  streets 
immediately,  or  eligible  to  be  out  on  the  streets  within  a  year. 

Senator  Bayh.  I  want  to  be  sure  we  are  talking  about  the  same 
sample.  Is  that  the  same  group  of  490  referred  to 

Mr.  Bensinger.  No;  that  is  not  the  same  group  I  referred  to  before. 
Those  are  all  individuals  who  were  sentenced  for  narcotics. 

Senator  Bayh.  What  about  that  group  we  were  talking  about,  where 
52  percent  were  either  out  on  the  streets  or  on  parole  within  a 
year? 

Of  that  body  of  defendants,  how  many  of  them  had  previous  drug 

convictions? 
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Mr.  Bensinger.  I  could  not  specifically  give  you  that  statistic.  The 
administrative  office  of  the  court  furnished  that  data.  We  have  con- 
sulted, though,  with  the  Bureau  of  Prisons  and  asked  them  what 
would  happen  if  this  bill  was  enacted,  and  they  indicated  they  would 
have  individuals  who  presently  are  serving  a  3-year  sentence,  their 
average  release  from  prison  is  after  half  the  term,  some  400  in- 
dividuals. 

Senator  Bayh.  That  is  not  a  very  great  disincentive  to  stay  out 
of  business;  is  it? 

Mr.  Bensinger.  It  is  not  a  deterrent.  Senator,  when  you  can  make 
the  kind  of  money  that  these  individuals,  the  drug  traffickers,  have 
been  making  and  it  is  not  very  much  of  a  deterrent  when  you  can 
have  a  situation,  and  this  happened  in  Boston,  where  two  major  viola- 
tors were  arrested  after  delivery  of  76  grams  of  Mexican  heroin, 
each  in  possession  of  fully  loaded  weapons,  a  class  1  violator  on 
parole  from  a  State  sentence,  received  a  5 -year  sentence  to  run  con- 
currently with  the  State  sentence.  His  coconspirator  received  a  36- 
month  sentence  with  all  but  3  months  suspended. 

And  a  situation  in  New  York,  and  I  won't  give  you  any  more 
examples,  but  this  is  an  example  where  a  defendant  was  arrested 
with  2  ounces  of  heroin  and  a  loaded  weapon,  which  he  attempted 
to  use.  Failing  that,  he  attempted  to  bribe  the  agent,  and  he  was 
indicted  on  five  charges,  pled  guilty  and  was  sentenced  to  2  years' 
probation. 

I  think  the  American  public,  frankly,  sir,  is  looking  to  Congress 
and  the  agencies  responsible  to  provide  very  specific  focus  on  the 
problem,  and  that  is  the  distribution  of  heroin.  I  think  the  judiciary 
would  not  be  unwelcome  of  guidelines  and  directives  on  major  issues 
affecting  the  quality  of  life  in  this  country.  Forty-four  percent  of 
all  of  the  drug  deaths  are  from  the  population  aged  20  to  29  years, 
the  future  of  our  country.  They  are  the  ones  principally  suffering 
from  the  heroin  that  is  being  distributed. 

We  have  a  situation  where  the  offenders  seem  to  be  out  on  the 
streets,  and  the  citizens  are  the  ones  putting  up  the  bars  and  locks 
on  the  windows  and  doors. 

Senator  Bayh.  Do  either  of  you  other  gentlemen  have  statements 
or  observations  you  would  like  to  make? 

Mr.  MuELLENBERG.  No,  Senator;  I  have  no  prepared  statement. 
I  am  just  here  to  answer  questions. 

Senator  Bayh.  Mr.  Rauh,  let  me  ask  you,  I  noticed  in  this  morning's 
paper  there  was  an  article  talking  about  the  decrease  in  the  number 
of  robberies. 

To  what  extent,  if  any,  is  that  related  to  the  heroin  problem?  I 
noticed  there  was  speculation  that  maybe  the  decrease  was  because 
of  your  "Sting"  operation. 

Mr.  Rauh.  I  saw  that  article,  too.  Senator,  and  I  am  not  sure 
I  can  say  with  any  great  degree  of  assurance  why  we  have  had  that 
decrease. 

I  do  know  we  have  had  certain  developments  in  the  last  3  to 
6  months  in  the  District  of  Columbia,  which  we  in  the  U.S.  Attorney's 
Office  consider  encouraging.  One  is  that  there  has  been  a  change 
in  attitude,  1  believe,  on  the  part  of  the  judiciary,  and  on  the  part 
of  the  Parole  Board  in  the  District  of  Columbia. 
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For  several  years  the  U.S.  Attorney's  Office  complained  that  when 
a  person  was  rearrested  for  a  crime  of  violence  while  out  on  probation 
or  parole  from  another  crime  of  violence,  the  courts  or  the  Parole 
Board  would  not  move  to  revoke. 

In  the  last  6  months  there  has  been  a  drastic  reversal  of  that 
position.  Now  what  happens  is  that  if  an  individual  is  rearrested  while 
out  on  probation  or  parole,  the  Government  moves  under  the  1970 
pretrial  detention  law  to  hold  the  man  for  5  days  in  order  to  give 
the  court  or  the  Parole  Board  the  opportunity  to  revoke  his  probation 
or  parole  because  of  the  new  offense.  There  has  been  a  significant 
improvement  in  this  area  and  judges  and  the  Parole  Board  are  now 
revoking. 

I  think  another  factor  is  the  successful  "Sting"  operations,  where 
we  have  been  able  to  arrest  a  number  of  robbers  and  burglars  who 
are  truly  career  criminals. 

Senator  Bayh.  If  you  are  talking  about  revocation  of  parole,  or 
indeed  reexamination  of  the  probation  situation,  do  you  not  then 
have  a  double  obligation  to  see  to  it  that  the  speedy  trial  provision 
is  implemented? 

Mr.  Rauh.  I  certainly  believe  you  do.  We  attempt  to  do  that  here 
in  the  District  of  Columbia.  As  you  recall,  back  in  1970,  the  Congress 
was  generous  enough  to  increase  to  44  judges  the  bench  of  the  superi- 
or court  and  we  are  able  to  have  speedy  trials  in  the  District  of 
Columbia  because  of  the  number  of  judges  we  were  given. 

We  move  our  cases  fairly  quickly.  Speedy  trials  certainly  have  to 
go  hand  in  hand  with  the  detention  prior  to  trial  of  individuals,  and 
I  think  we  accomplish  that  here. 

Certainly  in  light  of  the  1974  Speedy  Trial  Act,  defendants  detained 
in  the  federal  system  would  receive  speedy  trials. 

Senator  Bayh.  Can  we  make  the  speedy  trial  provision  work? 

Mr.  Rauh.  I  think  we  can,  if  Congress  provides  the  necessary 
resources. 

Senator  Bayh.  What  is  it  going  to  take? 

Mr.  Rauh.  It  is  going  to  take  an  adequate  number  of  judges,  an 
adequate  number  of  prosecutors,  an  adequate  number  of  probation 
officers,  public  defenders,  marshals,  and  so  on.  We  will  need  additional 
courthouse  facilities,  and  maybe  most  importantly  we  will  need 
adequate  and  humane  detention  and  correctional  facilities. 

Senator  Bayh.  Isn't  it  also  going  to  take  focusing  priorities  to 
emphasize  those  individuals  and  those  crimes  that  have  the  greatest 
harmful  impact  on  society?    " 

Mr.  Rauh.  Absolutely. 

Senator  Bayh.  Since  the  implementation  of  the  pretrial  detention 
statute  of  1970,  how  many  were  drug  cases  under  that  statute?  What 
have  been  the  results,  generally,  and  what  are  your  recommendations? 

Mr.  Rauh.  There  have  been  a  number  of  persons  who  are  addicted 
to  heroin  who  have  been  detained  under  the  section. 

But  in  terms  of  major  drug  dealers,  there  have  not,  to  my 
knowledge,  been  any,  primarily  because  we  prosecute  our  major  drug 
dealers  in  the  Federal  District  Court  here  in  the  District  of  Columbia. 

The  1970  act  was  interpreted  by  the  U.S.  Court  of  Appeals  not 
to  apply  to  the  Federal  District  Court,  although  I  believe  it  was 
a  wrong  interpretation. 
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So  the  act,  in  the  interpretation  of  our  Federal  Court  of  Appeals 
here,  does  not  apply  to  the  Federal  District  Court,  where  we  bring 
our  major  drug  prosecutions. 

Senator  Bayh.  So  now  if  you  are  hooked  on  heroin,  or  are  a 
minimal  kind  of  trafficker,  you  can  be  incarcerated  without  being 
convicted;  but,  if  you  are  a  major  trafficker  you  can  continue  to 
operate  while  awaiting  trial  on  the  original  charge? 

Mr.  Rauh.  No,  that  is  not  the  situation  at  all.  The  people  who 
have  been  detained  under  the  statute  are  the  murderers,  rapists,  rob- 
bers, and  burglars  some  of  whom  are  addicted  to  heroin.  I  should 
explain  to  you  the  experience  in  the  District  of  Columbia  under  this 
pretrial  detention  statute. 

First  of  all  it  is  important  to  remember  the  statute  is  not  mandatory. 
It  leaves  the  decision  of  whether  or  not  to  grant  or  deny  bail  to 
the  judge.  So  there  is  no  requirement  that  a  defendant  is  going  to 
be  detained  or  locked  up  prior  to  trial.  That  is  left  to  the  sound 
descretion  of  the  judge.  He  is  given  specific,  narrowly  drawn  criteria 
which  he  must  find  in  order  to  detain  a  limited  class  of  violent 
individuals. 

I  think  it's  important  that  these  rights  that  were  accorded  to  the 
defendants  are  set  out,  because  to  my  knowledge  there  have  been 
no  abuses  of  that  statute  since  it  was  enacted. 

Senator  Bayh.  You  say  to  your  knowledge  there  have  been  no 
abuses.  No  responsible  prosecutor — as  I  am  sure  you  are — would  be 
part  or  privy  to  any  abuse.  The  concern  I  have  about  the  detention 
statute  is  the  abuse  potential,  the  removal  of  the  presumption  of 
innocence  and  the  focus  on  minor  offenders. 

Mr.  Rauh.  When  we  detain  someone  prior  to  trial,  we  keep  track 
of  those  cases,  and  under  our  experience,  everyone  who  has  been 
detained  under  that  statute  has  been  subsequently  convicted  for  a 
criminal  offense. 

Senator  Bayh.  Everyone? 

Mr.  Rauh.  That  is  correct. 

Senator  Bayh.  A  felony  offense? 

Mr.  Rauh.  That  is  correct. 

Senator  Bayh.  How  many  has  that  been? 

Mr.  Rauh.  It  is  not  a  great  number.  Now  we  detain  each  week 
one  or  two.  Recently,  the  statute  has  been  used  more  frequently. 
For  the  3-month  period  of  March  through  May,  16  defendants  were 
detained.  I  would  say  during  the  first  5  years,  1971  through  1975, 
there  were  about  75  detained,  approximately.  I  don't  have  the  exact 
number. 

Senator  Bayh.  How  many  total  felony  cases  did  you  have  in  that 
period  of  time? 

Mr.  Rauh.  Well,  in  1971  we  had  approximately  4,000  and  we 
are  up  to  maybe  5,000  now.  So  between  4,000  and  5,000  felony 
cases  per  year.  Of  course,  because  of  the  limited  class  of  defendants 
eligible  under  the  statute,  and  the  specific  criteria  of  the  statute, 
the  vast  majority  of  these  cases  could  not  be  considered  for  pretrial 
detention. 

Senator  Bayh.  Could  you  give  us  a  general  breakdown  and  some 
examples  now?  I  would  like  to  have  some  for  the  record  to  clarify 
what  type  of  individual  we  are  talking  about. 

Mr.  Rauh.  The  statute  is  quite  complex. 
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Senator  Bayh.  What  I  want  to  know  is  not  the  complexities  of 
the  statute,  but  what  it  means  when  you  make  those  recommendations 
and  the  judge  accepts  them;  you  said  about  70  times,  to  date. 

Who  is  being  detained?  What  type  of  persons?  With  what  records? 

Mr.  Rauh.  We  are  talking  about  murderers,  rapists,  armed  robbers 
and  burglars,  who  have  some  kind  of  past  criminal  record,  against 
whom  the  Government  has  a  very  substantial  case. 

For  example,  several  weeks  ago  we  moved  to  detain  a  fellow  who 
was  committing  a  large  number  of  rapes  in  the  Southeast  Washington 
area. 

He  was  out  on  bail  for  rape  and  out  on  bail  for  a  separate  burglary, 
and  when  we  arrested  him,  he  confessed  to  28  rapes.  We  had  his 
fingerprints  on  at  least  one  of  the  premises  in  which  a  rape  occurred. 
We  moved  to  detain  that  individual. 

We  felt  confident  we  would  get  a  conviction.  We  felt  that  was 
an  appropriate  case  to  ask  the  court  to  detain  him,  and  the  court 
did  detain  him. 

I  think  it  would  have  been  a  tremendous  disservice  to  the  communi- 
ty not  to  have  detained  that  individual,  but  rather  to  let  him  go 
back  out  and  commit  more  rapes. 

Those  are  the  kinds  of  cases  that  we  feel  it  is  important  to  use 
the  statute  in. 

Senator  Bayh.  How  old  was  that  individual? 

Mr.  Rauh.  He  was  certainly  under  25.  I  don't  know  exactly  how 
old  he  was.  My  guess  would  be  between  19  and  22. 

Senator  Bayh.  I  am  not  excusing  the  crimes  because  of  age. 

Mr.  Rauh.  I  had  a  case  I  was  called  about  yesterday.  I  might 
say  that  we  review  each  of  the  pretrial  detention  cases  ourselves 
very  carefully  before  we  make  a  motion  in  court,  because  we  recog- 
nize that  it  is  a  sensitive  area  and  we  want  to  be  sure  the  statute 
is  not  abused.  We  are  sensitive  to  the  rights  of  the  defendants. 

Yesterday,  I  believe  it  was,  I  got  a  call  about  a  felon  who  was 
out  on  parole  for  robbery,  he  was  rearrested  for  robbery  and  released, 
and  then  a  couple  of  days  ago  he  was  arrested  for  a  burglary.  It 
happened  that  his  wallet  dropped  at  the  scene  of  the  crime  and 
it  was  recovered.  There  was  a  lookout  for  him,  and  he  was  picked 
up  in  the  neighborhood  and  brought  back  and  identified  by  two  wit- 
nesses. 

That  I  consider  to  be  a  strong  case,  one  I  was  confident  that 
the  Government  was  going  to  prevail  at  trial  and  get  a  conviction, 
and  one  I  felt  justified  in  asking  the  court  to  detain  him. 

Those  are  the  types  of  cases  we  are  dealing  with.  I  think  if  you 
notice  in  the  statute  proposed  by  the  Justice  Department,  there  is 
the  criteria  of  substantial  probability.  Not  just  probable  cause,  but 
a  substantial  probability  he  committed  the  offense.  That  tells  the  judge 
to  look  for  a  strong  case,  one  you  are  confident  you  are  going  to 
get  a  conviction  in. 

We  are  not  interested  in  detaining  people  who  aren't  going  to 
be  convicted.  We  are  only  interested  in  detaining  those  we  are  con- 
fident will  be  convicted. 

If  you  have  a  strong  drug  case,  where  there  has  been  a  seizure 
on  a  valid  warrant  of  a  large  amount  of  drugs  that  is  the  kind  of 
case  you  can  be  confident  you  will  get  a  conviction. 
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Senator  Bayh.  What  legislative  language  or  committee  report  lan- 
guage can  provide  this  kind  of  exact  criteria? 

Mr.  Rauh.  I  don't  see  any  reason  why  you  can't  put  it  in.  The 
1970  act  had  the  same  language,  and  it  has  been  interpreted  to 
mean  what  1  am  suggesting  here,  that  the  Congress  was  mte rested 
in  detaining  only  those  people  who  were  going  to  be  convicted. 

Senator  Bayh.  Do  you  interpret  the  President's  bill  as  providing 
adequate  discretion  or  is  that  mandatory? 

Mr.  Rauh.  This  bill  is  clearly  discretionary  as  to  bail.  It  leaves 
to  the  Federal  judges — article  III  judges — the  decision  as  to  whether 
or  not  the  man  is  too  dangerous  to  be  released. 

[Exhibit  No.  4] 

(From  the  Washington  Post,  June  23,  1976] 

U.S.  Attorney's  Use  of  Preventive  Jailing  Rises,  Unit  Told 

(By  Timothy  S.  Robinson) 

U.S.  attorney  Earl  J.  Silbert  said  yesterday  that  his  office  had  significantly  increased 
its  use  of  preventive  detention  over  the  past  three  months  in  response  to  increasing 
public  demands  to  remove  dangerous  defendants  from  the  street. 

Silbert,  testifying  before  a  House  District  subcommittee  that  is  considering  changes 
in  the  city's  bail  reform  law  to  make  it  easier  to  jail  dangerous  defendants,  told 
the  congressmen  that  the  use  of  preventive  detention  was  "about  at  a  maximum" 
here  given  his  office's  resources  and  the  stale  of  the  law. 

Over  the  last  three  months  Silbert  testified,  he  recommended  the  use  of  the  statute 
in  24  cases.  One  request  for  preventive  detention  was  denied,  16  were  approved, 
and  seven  were  later  withdrawn  he  said. 

The  figure  of  24  over  three  months  compares  with  approximately  60  requests  for 
preventive  detention  over  the  previous  five  years. 

When  asked  about  the  sharp  recent  increase  Silbert  said  his  office  was  "reluctant" 
to  use  the  controversial  statutes  when  it  was  first  passed  five  years  ago  and  widely 
opposed  in  the  community. 

"Now  the  situation  has  changed  and  the  people  want  it  used  .  .  .  We're  responsive 
to  the  community"  Silbert  said. 

Silbert  was  one  of  three  witnesses  who  appeared  before  the  judiciary  subcommittee 
yesterday  as  it  wound  up  its  scheduled  hearings  on  possible  ammendments  to  the 
D.C.  Bail  Reform  Act. 

He  followed  D.C.  public  defender  service  director  J.  Patrick  Hickey  and  ACLU 
representative  Lawrence  Baskir,  both  of  whom  said  the  city's  bail  reform  laws  should 
remain  unchanged  Crime  problems  are  not  caused  by  the  laws  themselves  but  by 
the  poor  administration  of  the  city's  criminal  justice  system,  these  witnesses  said. 

All  three  witnesses  agreed  that  one  answer  to  the  city's  crime  problem  was  additional 
funds  for  various  components  of  the  system. 

"...  Given  the  recent  administrative  efforts  the  lack  of  evidence  of  need,  the 
terrible  overcrowding  in  our  jails,  the  place  of  the  presumption  of  innocence  in  our 
scale  of  values,  I  do  not  believe  new  legislation  is  warranted,"  Hickey  said. 

Baskir,  a  University  of  Notre  Dame  Law  School  faculty  member  who  is  a  research 
fellow  here  and  represented  the  ACLU  yesterday,  said  the  committee's  hearings  had 
a  "a  ring  of  familiarity"  because  they  are  attempting  to  deal  with  the  problem  of 
crime  with  "procedural  shortcuts." 

Baskir  said  he  believes  the  existing  preventive  detention  statute  is  unconsitutional 
and  that  the  committee  should  focus  its  efforts  on  "improving  the  speed  and  effective- 
ness of  the  criminal  justice  process  .  .  .  We  cannot  have  justice  on  the  cheap.  If 
we  are  truly  concerned  about  the  crime  problem,  then  all  the  parts  of  the  system 
will  need  help  in  terms  of  greater  resources." 

Silbert  testified  that  one  major  problem  in  the  District  continues  to  be  the  commission 
of  crimes  by  persons  on  parole  or  probation. 

He  said  his  office  identified  201  persons  arrested  for  felonies  over  the  past  three 
months  as  parole  or  probation  violators,  and  asked  for  warrants  to  be  issued  on  158 
of  those  persons  so  they  could  be  held  pending  trial. 

He  said  warrants  were  granted  in  II  7  cases,  and  denied  in  41  cases. 
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He  said  a  recent  D.C.  Superor  Court  resolution  calling  for  increased  detention  of 
parole  of  probation  violators  represented  a  "dramatic  reversal"  by  that  court  of  its 
previous  policy. 

Silbert  urged  the  subcommittee  to  take  into  account  the  poor  detention  facilities 
here  when  it  recommends  any  changes  in  the  D.C.  bail  laws. 


(Fr<ini  the  Washington  Post,  Sept.  26.  19V6] 

Guilt  Pleas,  Convictions  Up 

(By  Timothy  S.  Robinson) 

Proportionate  more  criminal  cases  in  District  of  Columbia  are  ending  in  guilty  pleas 
or  in  convictions  by  juries  than  at  any  time  in  the  past  five  years,  according  to 
figures  released  yesterday  by  U.S.  Attorney  Earl  J.  Silbert. 

At  the  same  time,  the  number  of  pending  cases  in  the  city's  courts  has  dropped 
significantly  in  the  past  year,  according  to  the  statistics.  The  decrease  was  attributed 
by  Silbert  to  the  increased  assignment  of  criminal  cases  to  the  D.C.  Superior  Court, 
headed  by  Chief  Judge  Harold  H.  Greene. 

Silbert,  the  top  prosecutor  in  both  the  federal  and  local  court  systems  here,  released 
his  fiscal  year  1976  statistics  for  both  courts  in  letters  mailed  Friday  to  the  leaders 
of  various  segments  of  the  city's  criminal  justice  system. 

The  overall  percentage  of  criminal  convictions  in  both  D.C.  Superior  Court  and 
U.S.  District  Court  dropped  less  than  1  per  cent,  a  slight  decrease  apparently  attributa- 
ble to  a  fewer  number  of  pleas  and  convictions  and  less  serious  misdemeanors. 

However,  Silbert  pointed  out  that  the  88  per  cent  conviction  rate  in  aii  criminal 
cases  here,  which  was  first  reached  last  year,  is  still  the  highest  level  that  has  been 
attained  in  the  17  past  years  for  which  prosecution  statistics  are  readily  available. 

Silbert's  statistics  reflect  only  the  disposition  of  criminal  cases  between  the  time 
a  person  is  indicted  by  a  grand  jury  or  enters  a  pre-indictment  plea  in  a  case.  They 
do  not  include  the  disposition  of  cases  between  the  time  police  officers  make  arrests 
and  the  decision  of  a  grand  jury  or  prosecutor  to  press  formal  charges. 

Using  Silbert's  basis,  the  statistics  show  that  six  out  of  every  10  criminal  cases 
end  in  guilty  pleas  to  felonies,  criminal  charges  that  carry  prison  terms  of  one  year 
or  more.  That  60  per  cent  figure  is  up  three  percentage  points  from  the  previous 
year,  and  up  12  per  cent  over  two  years  ago. 

Prosecutors  gained  convictions  in  78  per  cent  of  the  criminal  cases  that  went  to 
trial,  an  increase  of  2  per  cent  over  last  year  and  4  per  cent  over  fiscal  year  1974. 

The  statistics  reflect  the  disposition  of  3,828  cases. 

The  number  of  pending  criminal  cases  that  are  ready  to  go  to  trial  dropped  from 
nearly  1,500  to  about  1,300  a  level  that  Silbert  said  is  manageable.  Last  year,  when 
Silbert  released  his  statistics,  he  said  the  backlog  level  was  reaching  the  point  that 
it  could  drastically  reduce  the  court  system's  efficiency  unless  it  was  reduced. 

Judge  Greene  said  yesterday  that  he  assigned  additional  judges  from  his  44-member 
court  to  handle  criminal  cases  within  the  last  year,  "and  I  pointed  out  to  them  the 
urgency  of  the  situation.  Everybody  understood  you  can't  let  a  backlog  get  out  of 
hand." 

Both  Greene  and  Silbert  attributed  the  increase  in  felony  guilty  pleas  to  the  increased 
efficiency  of  the  court. 

"The  lower  the  backlog,  which  means  the  speedier  the  trial,  the  more  likely  it 
is  that  a  defendant  will  plead  than  (he  is  to)  wait  and  hope  the  government  won't 
try  him,"  Silbert  said. 

Senator  Bayh.  What  do  you  think,  Mr.  Bensinger? 

Mr.  Bensinger.  The  judges  in  the  Federal  courts  have  the  option 
to  provide  for  the  retention  of  the  offenders.  They  have  to  state 
their  findings  of  fact  and  their  reasons.  That  is  clearly  in  the  bill. 

Mr.  Rauh.  I  was  also  going  to  say  they  have  a  right  to  appeal. 
Under  the  statute  they  would  have  a  right  to  an  expedited  appeal 
to  the  Federal  court  of  appeals. 

Mr.  Bensinger.  Senator,  I  would  like  to  comment  that  we  would 
like  to  discuss  at  some  point  the  question  of  deterrents  and  title 
III   of  the   act,   which   deal   with   the   whole   question   of  the   amount 
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of  cash  that  drug  traffickers  are  able  to  keep  from  being  forfeited 
in  the  event  an  arrest  is  made  and  some  narcotics  are  seized,  in 
some  cases  personal  property  such  as  vehicles,  are  seized  along  with 
the  arrest. 

But  offenders  need  to  be  aware  of  the  risk  they  are  running. 

Senator  Bayh.  I  want  to  get  to  those  points  also.  But,  before  we 
leave  this  other  topic,  in  what  percentage  of  Federal  drug  cases  do 
you  think  pretrial  detention  would  be  utilized? 

Mr.  Bensinger.  For  heroin  sale? 

Senator  Bayh.  Well,  if  you  are  thinking  about 

Mr.  Bensinger.  No,  that  is  what  the  bill  addresses.  I  would  say 
perhaps  100,  125  to  200  nationally,  every  3  months.  We  are  talking 
about  perhaps  800  to  1 ,000  a  year. 

Senator  Bayh.  In  your  view,  does  the  President's  bill  cover 
methadone? 

Mr.  Bensinger.  Methadone  would  be  included  as  an  opiate,  that 
is  correct. 

Senator  Bayh.  Why  was  cocaine  excluded? 

HEROIN  CONSIDERED  KEY  TO  DRUG  PROBLEM 

Mr.  Bensinger.  Cocaine  is  not  included  in  this  bill  because,  in 
our  view,  it  is  not  the  principal  problem  of  drug  abuse  in  this  country. 
It  is  not  a  commodity  that  has  resulted  in  the  type  of  overdose 
deaths  that  have  been  reported  by  the  morgues  and  emergency  room 
thoughout  the  country.  It  has  less  of  a  permanent  addictive  tendency, 
and  generally  in  the  discussions  we  have  had  in  our  department, 
we  felt  very  much  like  you  did  at  the  opening  of  this  hearing,  that 
we  needed  to  focus  on  the  key  problem  makers  and  the  key  problem 
drug. 

That  isn't  to  say  cocaine  is  a  drug  we  feel  should  be  treated  casually. 
But  we  do  not  feel  the  sanctions  either  of  detention  or  the  prison 
commitment  are  as  compelling. 

Senator  Bayh.  I  think  that  is  an  accurate  assessment  of  the  problem 
as  it  is  now.  But  what  we  have  round — and  if  this  is  not  accurate, 
tell  me — is  that  drug  control  is  like  punching  your  fmger — in  a  balloon. 
If  you  are  able  to  effectively  deal  with  the  drug  of  first  choice, 
then  the  drug  of  second  choice,  and  the  third  choice  will  emerge. 

I  understand  the  provisions  of  S.  3411  do  not  cover  barbiturates, 
is  that  true? 

Mr.  Bensinger.  That  is 

Senator  Bayh.  For  the  same  reason? 

Mr.  Bensinger.  There  are  slightly  different  reasons,  but  I  would 
agree,  if  that  happened,  I  do  not  think  we  are  going  to  eliminate 
drug  abuse  and  trafficking  in  this  country.  But  if  a  reduction  in  heroin 
use  occurs,  and  individuals  move  from  heroin  addiction  to  the  utiliza- 
tion of  cocaine  that  to  me  is  not  altogether  a  bad  thing.  In  fact, 
it  is  probably  far  preferable  than  having  them  continue  to  use  a 
commodity  which  is  destined  to  provide  them  with  serious  personal 
physical  danger  and  the  community  in  which  they  have  been  involved, 
the  most  serious  threat. 

The  bill  did  not  address  itself  to  barbiturates,  amphetamines,  or 
cocaine,  because  we  did  not  feel  they  were  three  principal  problem. 
We  felt  we  had  to  target  on  the  principal  drug  of  abuse. 
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In  the  case  of  barbiturates  and  amphetamines,  there  are  significant 
problems  in  this  country.  There  could  be  some  cases  in  which  distribu- 
tion of  those  products,  which  do  have,  if  properly  prescribed  under 
medical  supervision,  a  valid  use  in  society,  we  think  there  might 
be  a  different  perspective  of  that  type  of  distribution,  than  someone 
distributing  and  selling  heroin  which  has  no  conceivable  utilization 
in  any  medical  treatment. 

We  would  like  to  review,  as  our  experience  dictates,  whether 
stronger  sanctions  are  needed  for  amphetamines  and  barbiturates  and 
cocaine.  I  am  sure  the  Department  of  Justice  and  our  agency  and 
the  U.S.  Customs  Service  would  want  to  continue  to  have  a  dialog 
with  your  committee  and  the  Congress. 

Senator  Bayh.  I  would  hope  we  can;  and  I  hope  we  can  have 
more  than  a  dialog  because  for  sometime  now  this  committee  has 
been  struggling  with  how  you  deal  with  the  barbiturate  problem.  We 
had  to  drag  the  officials  involved  to  make  the  decision  they  scream 
about  putting  on  production  limits.  They  said  you  couldn't  put  produc- 
tion limits  on  drugs  needed  by  society  without  resulting  in  shortages. 
We  accomplished  that  with  both  amphetamines  and  barbitu- 
rates— although  there  are  still  several  barbiturates  yet  to  reschedule. 

As  I  recall,  the  President's  white  paper '  put  the  barbiturate  problem 
about  on  the  same  plane  with  heroin,  didn't  it? 

Mr.  Bensinger.  Slightly  after.  Senator.  And  T  do  not  share  the 
view  that  barbiturates  and  amphetamines  should  not  be  scheduled, 
nor  that  very  effective  efficient  and  strict  quotas  should  be  provided. 
In  fact,  at  DEA  we  think  some  of  the  success  we  have  had  has 
been  due  to  the  direct  quota  scheduling  procedures  that  have  been 
adopted  and  the  requests  we  have  made  to  Congress  for  additional 
resources  have  been  in  the  area  of  compliance  investigations  and 
compliance  investigators  to  look  at  pharmacies,  major  distributors  of 
just  those  commodities. 

[Subsequent  to  the  hearing  the  following  was  submitted  by  the 
DEA.] 

[Exhibit  No.  5] 

Question.  Why  are  amphetamines,  barbiturates,  and  cocaine  not  included  in  the 
coverage  of  this  bill?  Does  this  gap  contravene  the  spirit  of  the  Convention  on 
Psychotropic  Substances? 

Answer.  S.  34 11  is  effectively,  a  heroin  bill.  It  is  true  that  the  definition  of  "opiate" 
in  the  bill  does  include  other  substances  derived  from  opium,  such  as  methodone, 
morphine  and  dilaudid,  but  the  number  of  cases  made  by  DEA  involving  these  drugs 
is  relatively  minor. 

This  bill  is  essentially  limited  to  heroin  for  one  very  simple  reason,  we  need  it 
and  we  need  it  now.  The  practical  realities  of  life  require  that  we  limit  this  proposal 
to  heroin  and  similar  drugs  and  not  attempt  an  across  the  board,  all  encompassing 
approach  to  the  problem  of  sentencing  drug  traffickers.  To  include  amphetamines 
and  barbiturates  in  this  bill  would  result  in  controversy  and  debate  which  would  delay 
this  bill  beyond  acceptable  time  limits. 

Heroin  is  our  number  one  priority.  That  does  not  mean  that  amphetamines  and 
barbiturates  are  not  dangerous  or  highly  abusive.  On  the  contrary,  such  drugs  probably 
should  be  the  subject  of  mandatory  minimum  legislation,  but  to  propose  such  legislation 
is  to  raise  a  plethora  of  problems  stemming  from  their  status  under  the  law  as  legitimate 


'"White  Paper  on  Drug  Abuse.  September  1975,  a  Report  to  the  President  From  the  Domestic 
Council  Drug  Abuse  Task  Force."  For  sale  by  the  Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  D.C.  20402.  Stock  No.  041-010-00027-4,  price  $1.55. 
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medicines.  If  we  attempted  to  combine  them  with  heroin  in  S.  3411,  I  fear  t 
this  would  delay  this  entire  legislative  package  beyond  acceptable  limits. 

The  most  dangerous  drug  in  America  today  is  heroin,  and  its  problems  must 
addressed  without  the  confusion  and  controversy  which  would  surround  amphetami 
and  barbiturates.  We  plan  to  submit  additional  proposals  at  a  later  time  covei 
amphetamines  and  barbiturates,  but  do  not  believe  that  such  measures  should  be  c( 
bined  with  heroin. 

The  proposal  does  not  contravene  the  spirit  of  the  Convention  on  Psychotri 
Substance,  since  penalty  provisions  under  the  Treaty  arc  left  to  the  discretion 
the  Parties,  within  the  framework  that  "serious"  offense  should  be  subject  to  adcqi 
punishment,  particularly  by  imprisonment  or  other  penalty  of  deprivation  of  libe 
The  existing  penalties  under  the  Controlled  Substances  Act  adequately  comply  \ 
the  spirit  of  the  Treaty. 

Senator   Bayh.    Forgive    me   for   being   a   little   sensitive,   but    I 
here     with     high-ranking     officials     of     FDA     and     Justice     Depi 
ment — sitting  where  you  are  seated — as  recently  as  2  years  ago,  £ 
was  told   quite   the   contrary.    1   think   it  was  because   we   introduc 
legislation  that  we  finally  got  some  appropriate  production  controls. 

I   hope   we   can   have   a  dialog  that   will   lead   to   similar  additio 
action. 

Mr.    Bensinger.    Let   me   proceed   with   the   question   of  deterre 
in  today's  narcotic  traffic. 

The    penalties    are    not    substantial    and    the    deterrent    is    minii 
because  of  the  sentence  and  bail  structure  as  I  explained  before. 

Additionally,  deterrence  is  minimized  because  it  is  difficult  to  att; 
the  individual's  source  of  finances  for  narcotics  trafficking.  Th 
are  provisions  for  tax  jeopardy  assessments  that  can  be  made 
the  Internal  Revenue  Service  and  in  many  cases  these  types  of  ass( 
ments  have  been  forthcoming.  However,  the  proof  required  can 
always  be  met,  and  the  procedure  is  not  satisfactory.  The  legislat 
proposed  would  streamline  the  seizure  and  forfeiture  procedures,  ; 
simply  direct  that  if  an  individual  has  cash  that  could  be  pro 
to  have  been  derived  directly  from  illegal  narcotic  trades,  or  ■ 
intended  to  he  used  for  an  illetal  narcotic  transaction,  that  such  c; 
currency,  or  personal  property  would  be  subject  to  forfeiture  pn 
sions  already  enacted  into  law  for  vehicles  and  for  drugs  themselves 

Senator  Bayh.  Does  that  contemplate  someone  apprehended  £ 
border  with  a  bag  of  $100  bills? 

Mr.    Bensinger.   That   is   right.    We   would   have    to   prove   to 
judge  that  those  bills  were  derived  from  or  intended  to  be  usee 
an  illegal  narcotics  transaction. 

And  instead  of  having  that  money  returned  to  the  defendant  a 
the    trial,   unless   some   of  the   cash   was   already   identifiable   as  j 
of   the    delivery,    that   would    be    returned    to   the    defendant   and 
may  not  have  invested  funds  in  a  continuing  criminal  enterprise 
would  enable  the  Government  to  recover  the  total  amount  of  funds 

We  had  a  case  in  San  Francisco  last  month  in  which  $80, 
cash  was  found  and  12  defendants  bringing  in  42  pounds  of  br 
heroin  from  Mexico.  This  is  not  infrequent. 

We  are  saying  we  need  deterrents  to  take  the  illegal  profits  tl 
individuals  are  making  and  make  them  subject  to  already  exis 
law  and  forfeiture. 

Senator  Bayh.  You  mean  you  can't  do  that  under  the  present  lav 
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Mr.  Bensinger.  There  are  two  ways  it  can  be  done.  One  is  utilizing 
the  Internal  Revenue  Service's  tax  jeopardy  procedures  and  the  other 
utilizing  the  RICO  statute  which  makes  it  a  crime  for  persons  to 
invest  in  any  business  enterprise,  either  legal  or  illegal,  moneys  derived 
from  a  pattern  of  illegal  activity. 

The  mechanisms  of  the  RICO  statute  are  complex.  They  serve  an 
important  but  limited  end,  which  is  the  criminal  prosecution  of  the 
defendant  and  forfeiture  of  the  defendant's  interests  in  the  business 
enterprise. 

At  times  you  will  have  individuals  crossing  borders  and  traveling 
throughout  the  United  States  who  are  not  interested  per  se,  not  a 
shareholder  in  a  major  business  enterprise,  but  who  may  have  the 
financier's  cash  tied  up.  We  are  saying  that  is  where  we  have  to 
aim  our  effort. 

Kurt,  you  may  want  to  add  to  the  provisions  as  they  exist  and 
what  improvements  would  be  forthcoming  from  a  prosecutorial  stand- 
point as  a  result  of  this  legislation. 

Mr.  MuEELENBERG.  Let  me  say  a  couple  of  words  about  the  RICO 
statute. 

That  legislation  is  extremely  complex,  but  it  was  primarily  designed 
to  reach,  in  the  crime  racketeering  area,  properties  which  were 
acquired  as  a  result  of  illegally  gotten  gains,  be  they  businesses  or 
whatever. 

Senator  Bayh.  That  could  be  a  condominium? 

Mr.  MuEELENBERG.  Right;  it  could  be.  That  statute  has  forfeiture 
provisions  in  it,  but  you  would  have  to  be  able  to  demonstrate  first 
there  was,  in  fact,  a  pattern  of  racketeering  activity,  there  was  a 
criminal  enterprise,  a  legal  enterprise.  It  is  really  not  something  that 
would  lend  itself  to  the  kind  of  situation,  it  seems  to  me,  you  would 
find  in  an  arrest  situation  in  a  narcotics  arrest,  where  suddenly  you 
come  accross  all  of  this  cash. 

Under  the  forfeiture  provisions  of  the  RICO  statute  it  would  take 
you  a  long  time  to  investigate  and  be  an  extremely  difficult  investiga- 
tion. 

Senator  Bayh.  If  you  have  arrested  one  with  cash,  you  have  an 
exceptionally  good  case. 

What  about  the  kind  of  property  you  talked  about  that  is  covered 
under  the  RICO  statute?  You  have  to  sustain  a  heavy  burden  of 
proof? 

Mr.  MuEEEENBERG.  Oh,  indeed.  Even  in  the  proposed  amendment 
here  we  are  talking  about,  where  it  is  proposed  to  seize  money, 
all  of  the  legal  provisions  that  apply  to  mitigation  or  remission  of 
forfeiture  that  you  would  have  in  a  situation  where  you  seize  an 
automobile  or  airplane  would  equally  apply. 

The  property  would  be  seized,  and  the  party  can  come  in  and 
challenge  the  Government  and  say:  Wait  a  minute,  you  are  making 
the  allegation  that  this  is  money  used  for  financing  narcofic  trafficking, 
and  this  is  simply  not  the  case. 

That  is  similar  to  a  situation  where  the  car  is  seized  and  it  is 
established  the  true  owner  of  the  automobile  had  nothing  to  do  with 
the  criminal  enterprise. 

Senator  Bayh.  Suppose  I  received  $100,000  from  an  illegal  heroin 
deal;   I   put   it   into  IBM  stock.   Or  a  gambling  casino  or  perhaps  a 
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condominium  in  Palm  Beach.  Can  you  then  seize  that  6  months  later? 
That  certainly  ought  to  be  covered,  shouldn't  it? 

Mr.  MuELLENBERG.  If  you  acquire  the  property  as  a  result  of  dealing 
in  a  narcotics 

Senator  Bayh.  Yes;  and  the  proceeds  of  the  drug  deal  are  utilized 
for  the  purchase  of  real  property  or  a  business,  and  so  forth. 

Mr.  Ml'ellenberg.  That  sort  of  property  is  subject  to  forfeiture 
to  the  United  States.  But  having  spent  many,  many  years  in  the 
organized  crime  section  and  being  somewhat  familiar  with  the  RICO 
statute,  these  cases  are  easily  talked  about  and  extremely  difficult 
to  make. 

It  is  extremely  difficult  to  trace  funds  that  go  into  any  kind  of 
legitimate  enterprise,  or  investment,  be  it  property,  stocks,  or  so  on, 
because  people  of  that  type  are  usually  involved  in  several  criminal 
activities,  and  to  trace  that  particular  amount  of  money  into  this 
investment  and  make  it  subject  to  forfeiture  is  a  case  I  have  not 
seen. 

Mr.  Bensinger.  I  think  the  principal  aim,  although  the  tracing  of 
all  money  used  or  intended  to  be  used  by  any  person  in  connection 
with  a  violation  of  the  act  could  be  covered,  we  are  really  looking 
at  the  cash,  because  narcotics  is  a  cash-heavy  business.  There  is  a 
great  deal  of  it  available  during  the  completion  of  a  transaction. 

Senator  Bayh.  Of  course  the  kingpins  could  deal  with  in  a  legitimate 
business,  context  moving  interests  and  assets  back  and  forth  from 
legitimate  to  illegal  activities. 

What  about  protecting  innocent  third  parties? 

Mr.  Bensinger.  Well,  innocent  third  parties  or  accomplices  are 
excluded  under  the  provisions  of  this  act  in  both  title  I  and  II  from 
sentences  and  from  the  bail  provisions. 

[Subsequent  to  the  hearing  the  following  was  submitted  by  the 
DEA.] 

[Exhibit  No.  6] 

Question.  What  would  be  the  effect  of  this  bill  on  third  parties,  not  involved  in 
trafficking,  whose  property  is  seized. 

Answer.  S.  3645  is  not  intended  to  affect  the  substantive  rights  of  innocent  third 
parties  who  seek  the  return  of  their  property.  On  the  contrary,  the  sole  purpose 
of  this  bill  is  to  shift  the  administrative  burden  of  processing  forfeitures  within  the 
Justice  Department. 

The  return  of  property  seized  under  the  forfeiture  provisions  of  the  Controlled  Sub- 
stances Act  is  based  on  two  independent  determinations:  First,  was  the  property  used 
in  violation  of  the  law  so  as  to  be  forfeitable;  and  second,  is  the  owner  or  third 
party  entitled  to  its  return  because  of  his  good  faith,  innocence,  and  lack  of  knowledge 
of  the  involvement  of  his  property  in  drug  trafficking? 

The  rules  which  dictate  the  answers  to  these  questions  do  not  depend  upon  the 
type  of  forfeiture  proceeding  that  is  followed.  Whether  the  proceedings  are  judicial, 
or  administrative,  the  first  question  will  always  be  governed  by  the  body  of  forfeiture 
law  under  the  existing  statute,  and  the  second  question  will  always  depend  on  the 
regulations  of  the  Department  of  Justice. 

Thus,  S.  3645,  which  will  transform  the  majority  of  judicial  proceedings  into  adminis- 
trative proceedings,  will  not  affect  an  individuals  right  to  the  return  of  his  property. 

As  an  aside,  I  would  like  to  note  that  this  body  of  forfeiture  law,  in  particular 
the  notice  and  due  process  rights  afforded  innocent  claimants,  has  been  consistently 
upheld  by  the  courts.  As  recently  as  1974,  the  United  States  Supreme  Court  reviewed 
these  provisions  and  approved  them  as  being  both  constitutional  and  in  the  public 
interest.  (Calero- Toledo  v.  Pearson  Yacht  Leasing  Co.  94  S.  Ct.  2080,  reh.  den.,  94 
S.  Ct.  3187). 
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Senator  Bayh.  How  about  in  forfeiture  cases? 

Mr.  Bensinger.  It  would  not  be  their  funds  and  that  is  principally 
the  case  in  addressing  the  issue  that  you  raise. 

The  kingpins  are  the  ones  that  are  going  to  provide  and  receive 
the  cash.  Tne  couriers  caught  at  the  border  are  transporting  the  com- 
modity. 

I  think  one  other  area  that  is  important  is  one  that  deals  with 
the  international  implications  of  narcotics. 

During  the  conclusion  of  your  opening  remarks  you  made  reference 
to  the  fact  that  you  were  interested  in  what  is  being  done  in  the 
growing  areas  of  our  drug  problems  and  generally  the  border  and 
checkpoints.  What  is  happening  in  those  areas. 

I  would  say  with  respect  to  foreign  governments,  the  governments 
throughout  the  world,  not  only  to  the  south,  Mexico,  but  Singapore, 
Turkey,  Europe,  have  much  stronger  sentences  for  narcotic  offenses 
than  the  United  States.  In  Singapore,  20  years  is  the  minimum.  It 
goes  up  to  the  death  sentence.  In  Mexico,  the  sentences  for  heroin 
distribution,  sale,  and  possession,  are  several  times  what  is  proposed 
here. 

The  same  is  true  throughout  the  international  community.  Our 
Government,  the  State  Department,  the  President,  talked  with  the 
presidents  of  major  growing  area  countries  to  try  to  reduce  the  amount 
of  opium  grown  in  Mexico,  Turkey,  and  Southeast  Asia. 

At  the  same  time  these  countries  are  looking  at  the  United  States 
and  saying:  What  are  you  doing  to  the  individuals  trading  in  this 
country?  You  are  asking  us  to  eradicate  the  fields  in  Mexico,  to 
adopt  a  different  poppy-growing  system  in  Turkey,  but  what  are  you 
doing  to  the  people  who  are  going  to  our  country,  hiring  the  couriers, 
transporting  the  narcotics,  bringing  them  into  the  United  States?  What 
type  of  penalties  and  punishments  are  being  handed  out? 

Believe  me  they  are  very  concerned  about  it.  I  know  Ambassador 
Vance,  the  senior  adviser  on  narcotics,  has  provided  a  paper  submitted 
for  the  record  '  for  this  hearing. 

From  personal  discussions  with  the  attorney  general  of  Mexico, 
and  officials  from  both  Thailand  and  the  Middle  East,  we  have 
continually  been  criticized  for  the  lack  of  serious  sentences  and 
consistentcy. 

I  am  pleased  to  see  that  the  number  of  poppy  fields  that  have 
been  eradicated  in  Mexico  have  increased  four  times.  There  have 
been  over  20,000  poppy  fields  that  have  been  eradicated  through 
use  of  a  common  herbicide  spray  in  Mexico  since  the  initiation  of 
a  campaign  by  the  Mexican  Government.  We  expect  the  level  of 
supply  from  that  country  to  decrease.  But  we  also  feel  that  even 
supply  reduction  in  that  part  of  the  world,  and  anticipating  other 
areas  that  might  step  in  to  take  its  place  is  not  going  to  have  a 
major  effect  until  we  can  enforce  our  laws  more  consistently,  until 
we  can  provide  a  meaningful  deterrent  and  until  we  can  get  assured 
punishment  for  the  offenders. 

What  happens  after  the  arrest  is  one  important  tool  that  the  overall 
international  effort  has  to  depend  upon. 

I  would  like  to  echo  Mr.  Rauh's  statement  about  what  kind  of 
resources  we  need.  We  do  need  swiftness  in  punishment,  and  I  think 

'  See  p.  2  et  seq. 
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the  Speedy  Trial  Act  provision  is  appropriate,  not  only  for  the  defend- 
ant, but  for  the  community. 

Senator  Bayh.  What  percentage  of  the  heroin  coming  into  the 
country  this  year  will  be  Mexican? 

Mr.  Bensinger.  We  can  report  on  the  laboratory  seizures  and 
analyses  we  have.  That  is  not  to  say  there  might  not  be  some  variance 
between  what  the  labs  received  and  what  actually  comes  in. 

But  in  excess  of  3  out  of  every  4  grams,  ounces  of  heroin,  would 
be  brown  heroin  principally  attributed  as  a  source  country  to  Mexico. 

Senator  Bayh.  Has  the  program  in  Turkey  been  successful? 

Mr.  Bensinger.  It  has  been  very  successful.  The  level  of  heroin 
from  Turkey  is  the  lowest  in  30  years. 

What  the  Turkish  Government  had  done — it  is  a  different  situation 
there — they  have  said  to  the  farmers  growing  poppies,  adopt  a  straw 
poppy  growing  process,  and  the  opium  poppy  is  about  the  size  of 
a  fist,  or  smaller.  Traditionally  the  legal  growers  would  incise  and 
cut  in  the  side  of  the  poppy,  make  a  mark  that  would  then  enable 
opium  gum  to  ooze  out,  and  then  it  would  be  collected  by  the  farmers 
and  converted  into  morphine  base  and  subsequently  to  heroin. 

In  Turkey  the  poppy  is  not  incised  now,  it  is  crushed,  and  it  is 
called  a  straw  process,  which  is  then  sold  to  legitimate  manufacturing 
firms  in  Western  Europe,  Germany,  and  the  United  States,  to  manufac- 
ture codeine  and  morphine.  And  that  procedure  in  Turkey  has  been 
supported  not  only  by  the  Turkish  Government,  but  by  the  United 
Nations  and  the  U.S.  Government,  and  DEA  has  representation  in 
Ankara  as  well. 

We  feel  the  Turkish  Government's  initiative.  No.  1  in  banning 
production  and  No.  2  subsequently  reinstating  it  with  the  straw 
process,  which  is  difficult  to  make  heroin  out  of,  was  a  very  effective 
method  for  that  Government  to  take. 

Traditionally  Turkey  did  grow  opium  that  was  used  for  legitimate 
purposes  as  well.  In  Mexico  all  opium  growing  is  illegal,  the  farmers 
are  not  even  growing  it  on  their  own  land,  but  are  going  to  remote 
areas  in  the  mountains,  on  Government  land,  land  not  in  their  direct 
possession,  and  growing  the  commodity  on  an  illegal  basis. 

Senator  Bayh.  When  we  had  extensive  hearings  on  opium  policy, 
last  year,  it  seemed  that  one  of  the  concerns  was  with  the  inspection 
enforcement,  to  make  certain  that  some  of  the  poppies  ostensibly 
grown  for  straw  production  were  not  incised  and  diverted  in  the 
form  of  crude  opium. 

Are  you  satisfied  with  the  kind  of  inspection  process  being  utilized 
in  Turkey? 

Mr.  Bensinger.  Yes,  we  are.  The  U.N.  had  a  separate  evaluation 
and  so  has  the  Drug  Enforcement  Administration.  We  have  been 
able  to  maintain  our  relations  through  the  European  police  communi- 
ty. And  there  are  probably  isolated  incidents,  less  that  a  half  dozen 
I  am  personally  aware  of,  where  we  feel  there  is  a  trace  of  some 
diversion.  It  has  occurred.  There  was  an  incident  in  West  Germany 
of  a  minor  amount  of  heroin  that  might  have  been  traceable,  we 
believe  is  traceable  back  to  diversion  from  Turkey,  but  it  is  the 
lowest  it  has  been  in  30  years.  We  are  satisfied  with  the  inspection 
procedures  and  satisfied  with  the  results. 

Senator  Bayh.  Let  me  focus  on  some  of  the  technicalities  of  the 
administration's  bill. 
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What  use  is  now  made  of  forfeiture  proceeds? 

Mr.  Bensinger.  They  are  returned  to  the  General  Treasury. 

Senator  Bayh.  Is  there  some  way  we  could  channel  those  proceeds 
through  the  States  to  establish  more  prosecution  units,  or  get  that 
money  plowed  into  the  drug  enforcement  area  somehow? 

Mr.  Bensinger.  That  would  be  my  hope  that  would  be  the  end 
result.  I  am  not  sure  legally,  under  the  law,  that  funds  seized  could 
be  diverted  prior  to  their  dep\)sit  in  the  U.S.  Treasury. 

[Subsequent  to  the  hearing  the  following  was  submitted  by  the 
DEA.] 

[Exhibit  No.  7] 

Question.  Could  the  resources  (seized  monies)  from  forfeiture  of  proceeds  of  drug 
transactions  be  used  to  finance  government  drug  programs — enforcement — treatment? 

Answer.  The  Manual  for  General  Government  Matters — Federal  Appropriations  issued 
by  the  GAO  in  Chapter  3  states  in  the  first  paragraph — 

"The  use  of  appropriated  funds  is  limited  to  the  purposes  for  which  the  funds 
were  appropriated.  31  U.S.C.  628.  Therefore,  appropriations  may  not  be  augmented 
with  funds  from  another  appropriation  or  other  sources  unless  specifically  authorized 
by  law.  26  Comp.  Dec.  43;  2  Comp.  Gen.  775;  16  id.  694,  697;  36  id.  268,  269." 

This  statement  of  legal  opinion  has  been  followed  religiously  by  DEA  and,  although 
we  have  statutory  authority  to  accept  gifts,  CSA  501  (c),  and  to  utilize  seized  personal 
property  for  Federal  drug  programs,  we  have  never  felt  we  could  utilize  seized  money 
to  defray  expenses  of  Federal  Drug  programs. 

Senator  Bayh.  I  am  talking  about  the  law  we  are  writing  here. 
Would  that  make  sense  or  create  an  administrative  problem? 

Mr.  Bensinger.  Counsel? 

Mr.  MuELLENBERG.  I  am  afraid  I  don't  have  an  answer  for  that. 
Senator.  But  there  are  some  gentlemen  in  the  room  from  Treasury 
who  I  am  sure  would  be  better  qualified  to  answer  that. 

Senator  Bayh.  We  don't  need  the  answer  today.  Perhaps  we  can 
pursue  this  at  the  staff  level.  I  would  like  to  have  us  put  the  extra 
money  into  the  normal  budgeting  process. 

Mr.  Bensinger.  I  am  with  you.  Senator,  and  if  it  could  be  done, 
we  would  enthusiastically  support  such  a  provision. 

I  just  don't  know  legally  whether  that  is  possible. 

Senator  Bayh.  I  think  we  should  carefully  consider  how  this  would 
be  utilized  by  State  and  local  prosecutors  in  carrying  out  their  respon- 
sibilities. 

Mr.  Bensinger.  That  is  a  problem.  As  the  Federal  Government 
focuses  more  and  more  on  the  top-level  traffickers  and  drug  enforce- 
ment heroin  arrests  for  class  1  kingpins  has  doubled  in  the  last  9 
months,  there  are  cases  that  are  referred  on  the  border  which  U.S. 
Customs  Service,  Immigration,  DEA  gets  involved  with,  that  the 
Federal  prosecutors  have  declined  to  prosecute.  And  this  is  an  issue 
that  I  think  your  question  and  your  interest  is  appropriate  in,  because 
those  cases  do  have  to  be  disposed  of  and  prosecuted. 

As  Mr.  Rauh  says,  as  we  develop  a  speedy  trial  and  better  enforce- 
ment procedures,  the  additional  resources  that  the  State  and  local 
governments  are  now  in  need  of  certainly  exist  and  should  be  ad- 
dressed. 

[Testimony  continues  on  p.  42.] 
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[Exhibit  No.  8] 

Panel  Discussion  Paper — Manifestations  of  Organized  Crime — Narcotics 

I  would  like  to  speak  to  you  today  wearing  two  hats — a  prosecuting  attorney,  a 
Deputy  Assistant  Attorney  General  in  the  Criminal  Division,  and  as  Acting  Administra- 
tor of  the  Federal  Drug  Enforcement  agency — an  agency  which  has  done  a  remarkable 
job  in  developing  major  significant  conspiracy  cases  involving  organized  crime  figures; 
an  agency  which  has  received  some  criticism  of  late.  A  great  deal  of  criticism  is 
based  upon  misperception  and  inflated  expectations  that  the  Federal  Government  alone 
can  solve  all  the  problems  of  drug  trafficking  and  drug  addiction.  In  fact,  the  serious 
issues  in  DEA  are  management  issues — issues  which  are  presently  being  addressed 
and  which  can  be  solved. 

Federal  narcotics  agents  have  for  many  years  been  aware  that  narcotics  dealing 
is  classic  organized  crime.  By  definition,  the  narcotics  trade  must  be  highly  organized. 
Organized  crime  has  traditionally  operated  through  a  sophisticated  hierarchy.  The  traf- 
ficking in  narcotics  has  always  been  organized  like  a  hierarchical  importing-wholesaling- 
retailing  business.  The  distributor  of  the  hard  drugs— heroin  and  cocaine — has  tradi- 
tionally required  four  or  five  levels,  always  beginning  overseas  where  the  raw  materials 
are  grown  and  move  from  the  importer  to  the  dealer  on  the  street.  The  narcotics 
trade  flourishes  because  of  an  organization — a  complicated  yet  well-developed  network. 
From  the  farmer  who  grows  the  opium  in  Mexico,  Southeast  Asia,  or  in  the  past, 
Turkey,  to  the  organization  that  collects  this  opium  and  consolidates  such  collections 
into  sizeable  quantities,  to  the  group  that  extracts  morphine  from  this  opium,  to  the 
laboratory  operators  who  have  been  in  southern  France,  South  America,  or  Southeast 
Asia,  and  manufacture  diacetyl  morphine  hydrochloride  (heroin),  through  the  multiple 
organizations  or  groups  involved  in  transporting  this  drug  by  various  means  to  New 
York  City  via  South  America,  Mexico  or  Canada,  to  the  principal  receivers  of  this 
drug,  to  those  who  operate  the  cutting  mills  and  to  those  who  distribute  this  heroin 
to  the  ultimate  consumer — the  addict,  we  have  a  series  of  clandestine  organizations 
and  groups  operating  in  close  coordination  with  one  another. 

The  key  to  the  success  of  these  underworld  operations  is  a  highly  disciplined  organiza- 
tion, secrecy  and  avoidance  of  disclosure  of  the  identity  of  those  within  any  of  these 
groups  to  persons  outside  of  this  activity.  The  enormous  amounts  of  cash  necessary 
for  the  long-term  supply  of  heroin  and  cocaine  can  only  be  supplied  by  organized 
criminals. 

Most  of  us  involved  in  the  repression  of  organized  criminal  activities  recognize  the 
very  significant  contribution  that  the  Federal  Government  has  made  toward  identifying 
the  nature  and  extent  or  organized  criminal  activity  in  this  country,  and  the  threat 
to  the  public  security  and  well-being  it  poses  to  all  our  citizens.  The  invaluable 
assistance  give  the  Kefauver  Committee  during  1950-51  by  the  Federal  Bureau  of 
Narcotics  and  later  the  McClellan  Committee  during  1958  when  Robert  Kennedy  was 
its  General  Counsel  and  again  during  1962-63,  have  served  to  give  both  the  public 
and  our  lawmakers  a  view  of  organized  criminal  operations  as  the  Federal  narcotic 
enforcement  officers  were  able  to  detect  and  observe  these  activities  both  within  the 
U.S.  and  internationally.  Much  of  the  legislation  which  resulted  from  these  hearings 
later  founded  the  corner-stone  of  the  Federal  statutes  that  relate  to  organized  crime. 
None  of  us  should  forget  the  very  impressive  contribution  the  enforcement  of  these 
statutes  has  made  to  the  fight  against  organized  crime  in  the  United  States.  The 
Federal  narcotics  enforcement  effect  was  responsible  for  the  successful  prosecutions 
of  the  boss  of  bosses — Vito  Genovese— and  years  later,  a  successor  as  head  of  a 
branch  of  the  Genovese  family — Carmine  Tramunti.  The  Tramunti  case  combined 
Federal  DEA,  United  States  Attorney,  New  York  City  Police  Department,  New  York 
City  Narcotics  Special  Prosecutor  investigation  and  prosecution. 

I  would  like  to  discuss  briefly  the  methods  of  attacking  organized  narcotics  trafficking 
that  have  been  utilized  by  Federal  drug  enforcement  efforts  often  working  side-by- 
side  with  state  and  local  authorities.  Any  enforcement  agency  investigating  an  organized 
crime  involvement  in  drugs  is  left  with  only  one  recourse  in  order  to  gather  evidence 
presentable  in  court,  that  is,  the  penetration  of  the  organization.  The  tools  and/or 
techniques  by  which  this  penetration  can  be  accomplished  are  limited  and  few  indeed; 
there  are  only  four. 

The  first  is  a  classical  enforcement  too! — the  development  of  an  informant — someone 
who  is  knowledgeable  with  regard  to  the  activities  of  the  criminal  organization,  or 
who  is  or  has  been  involved  in  such  operations  must  be  induced,  for  one  reason 
or  another,  to  disclose  his  knowledge  of  these  activities.  The  second  is  the  use  of 
an  undercover  agent.  This  provides  a  measure  of  enhancement  over  the  use  of  an 
informant  in  that  the  undercover  agent's  activities  provide  information  on  a  real-time. 
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on-going  basis,  and  provide  the  reliability  never  obtainable  from  even  the  best  of 
informers.  The  third  technique  of  penetration  lies  in  the  use  of  technical  means  by 
which  the  conversations  or  communications  of  the  conspiratorial  group  can  be  inter- 
cepted; no  conspiracy  can  be  carried  forward  without  communication  between  the 
conspirators.  If  a  public  telephone  is  used  by  one  of  the  parties  to  the  conspiracy 
to  communicate  to  the  principal  receiver  of  a  large  shipment  of  heroin  or  cocaine, 
the  time,  place  and  means  of  arrival  of  the  shipment,  the  knowledge  of  these  events, 
through  interception  of  such  communication,  is  disclosed  to  the  investigative  officers 
in  the  very  same  time  frame  as  it  is  to  the  co-conspirators  who  must  subsequently 
act  on  this  information.  All  of  you  know  the  tremendous  importance  Title  III  operations 
play  in  this  regard.  The  fourth  is  the  conspiracy  prosecution. 

The  tool  of  conspiracy  prosecution  is  perhaps  the  most  important  weapon  available 
to  law  enforcement  in  its  effort  to  immobilize  the  upper  echelon  of  drug  trafficking 
organizations.  Under  Federal  (and  some  State)  laws,  conspiracy  is  defined  as  a  combina- 
tion of  two  or  more  persons  to  do  an  unlawful  or  criminal  act,  or  a  lawful  act 
by  criminal  means.  While  the  gist  of  this  offense  is  the  "combination."  that  is,  the 
agreement  to  pursue  the  unlawful  objective,  the  law  also  requires  that  at  least  one 
of  the  participants  be  proved  to  have  .  committed  some  subsequent  overt  act — legal 
or  illegal — in  furtherance  of  the  plan.  In  many  instances,  top  level  violators  are  so 
well  insulated  from  the  drug  traffic  that  they  are  not  vulnerable  to  the  usual  investigative 
approaches.  Under  these  circumstances,  the  development  of  a  conspiracy  case  is  the 
most  effective  narcotics  law  enforcement  technique.  Drug  conspiracy  cases  are,  in 
fact,  in-depth  investigative  studies  which  trace  all  details  of  the  commission  of  a  crime 
and  which  attempt  to  surface  all  links  between  traffickers  and  trafficking  groups. 

Conspiracy  cases  are  most  readily  developed  at  the  time  that  substantive  cases  are 
concluded,  when  arrests  are  made,  evidence  is  seized,  and  when  the  securing  of  docu- 
mentary evidence,  the  locating  of  witnesses,  the  gathering  of  statements,  etc.,  can 
more  easily  be  accomplished.  Experience  has  also  shown  that  Federal  conspiracy 
evidence  can  be  obtained  from  substantive  evidence  used  in  State  and  local  narcotics 
prosecution;  the  cooperation  engendered  by  liaison  with  local  police  involved  in  joint 
substantive  cases  quite  often  pays  off  in  Federal  conspiracy  prosecution. 

DEA's  performance  in  the  use  of  the  conspiracy  technique  is  excellent.  As  just 
one  example  of  drug  conspiracy  development,  the  New  York  Office  of  DEA  has 
formed  two  conspiracy  groups — one  in  the  Southern  and  one  in  the  Eastern  District 
T>f  New  York.  These  two  groups  have  demonstrated  the  ability  t6  utilize  the  impact 
of  the  Federal  conspiracy  statutes  in  immobilizing  large-scale  traffickers. 

The  history  of  drug  enforcement  in  the  1970"s  can  be  labeled  the  period  of  the 
development  and  fuller  utilization  of  the  conspiracy  technique.  Tramunti,  Di  Napoli, 
Inglese,  Herbert  Sperling  are  just  a  few  of  the  major  conspiracy  cases  developed  by 
DEA  resulting  in  conviction. 

The  considerable  success  experienced  by  Federal  drug  enforcement  officers  in  the 
penetration  of  major  criminal  groups  by  these  methods  in  the  past  has  resulted  in 
accumulation  of  a  vast  amount  of  knowledge  concerning  the  clandestine  activities 
of  criminal  organizations  active  in  the  drug  traffic.  The  disclosure  made  and  information 
obtained  is  not  exclusively  related  to  the  drug  traffic,  but  to  all  other  facets  of  criminal 
activities  these  organizations  may  be  involved  in  as  well — information  which  is  passed 
to  other  Federal,  state  and  local  law  enforcement  agencies. 

We  know  that  organized  crime  figures  in  this  country  who  deal  in  narcotics  also 
are  engaged  in  gambling,  extortion  and  fencing.  They  are  corrupters  who  also  dominate 
legitimate  businesses  and  stifie  competitive  economic  markets.  These  are  the  basic 
manifestations  of  organized  crime  and  the  way  it  manifests  itself  is  really  the  same 
the  world  over.  To  illustrate  the  validity  of  that  statement,  I  would  like  to  draw 
on  the  experience  growing  out  of  drug  enforcement  and  organized  crime  problems 
in  a  place  far  removed  and  in  a  country  characterized  by  an  agrarian  society:  India. 
I  think  you  will  see  that  there  really  is  no  difference  in  the  nature  of  the  problem 
of  organized  crime  faced  there  than  that  which  we  face  in  the  urban  centers  of 
our  modern  society  in  the  United  States. 

I  would  like  to  read  you  a  portion  of  a  New  York  Times  article  dated  October 
23,  1974,  and  the  by-line  "India's  Commodity  Prices  Fall;  Some  Economists  are 
Alarmed."  After  you  hear  this,  I  would  like  you  to  ask  yourself,  'How  does  the 
picture  of  the  drug  traffic  and  organized  crime  as  reported  here  differ  from  what 
we  have  experienced  in  our  cities  in  the  U.S.?" 

"After  rising  steadily  for  two  years,  prices  of  commodities  in  India  have  begun 
to  decline.  But  Indian  economists  are  debating  whether  to  applaud  the  phenomenon 
as  a  sign  of  economic  recovery  or  to  sound  the  alarm  for  the  beginning  of  a  recession 
that  could  have  disastrous  consequences.  In  the  last  three  weeks,  prices  of  grains, 
sugar,  vegetable  oil  and  other  essential  items  have  declined  10  to  20  percent. 
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"Officials  have  hailed  these  developments  and  attributed  them  to  the  bold  measures 
taken  against  smuggling  and  hoarding.  In  the  last  month,  more  than  200  prominent 
smugglers,  many  of  them  millionaires,  and  most  involved  in  smuggling  narcotics,  have 
been  arrested  in  raids  that  followed  a  stern  warning  by  Prime  Minister  Indira  Gandhi 
against  hoarders. 

"The  smugglers  who  have  wide  connections  over  the  world,  amassed  wealth  by 
smuggling  into  the  country  gold,  watches,  synthetic  fibers  and  other  luxury  goods 
that  are  scarce  in  India.  They  illegally  exported  opium,  industrial  raw  materials  and 
silver.  By  evading  customs  and  taxes,  they  accumulated  a  great  deal  of  money  which 
they  used  to  finance  the  hoarding  of  grains  and  essential  goods  that  pushed  up  prices 
and  brought  them  increased  profits.  They  also  invested  in  real  estate,  luxury  hotels 
and  movie  houses,  and  often  controlled  networks  of  underworld  activities,  such  as 
prostitution,  bootlegging  and  gambling. 

"Because  they  also  financed  politicians,  some  of  whom  became  officials  in  the  state 
governments,  the  (opium)  smugglers  have  remained  virtually  immune  from  arrests. 
The  crackdown  on  them  is  considered  a  desperate  move  by  Mrs.  Gandhi  to  curb 
the  'black  money'  economy — the  sub-economy  controlled  by  the  smugglers." 

Here  you  clearly  have  a  picture  of  top  narcotics  racketeers  who  use  both  their 
political  infiuence  and  criminal  operations  to  engage  in  lucrative  monopolistic  practices. 
This  picture  could  easily  be  transposed  to  many  of  your  jurisdictions  in  the  United 
States. 

To  sum  up,  we  need  strong  Federal  drug  enforcement,  properly  guided,  and  com- 
mitted to  the  most  effective  use  of  the  statutes  of  the  United  States,  backed  up 
by  strong  state  and  local  drug  enforcement.  DEA  assists  state  and  local  drug  efforts 
by  furnishing  intelligence,  training,  scientific  and  technical  services  and  in  many  cities, 
manpower  in  joint  task  forces. 

DEA  and  the  Department  of  Justice  are  committed  to  strong  and  continuing  coopera- 
tion with  the  strike  forces  in  the  16  cities  where  they  are  housed,  as  well  as  with 
the  19  conspiracy  units  in  U.S.  Attorney's  offices.  DEA  will  continue  to  devote  the 
bulk  of  its  resources  to  making  significant  interregional  and  international  cases  against 
organized  traffickers. 

[Testimony  continued  from  p.  39.] 

Senator  Bayh.  The  President's  white  paper  and  his  May  address 
to  Congress  recommend  focus  on  major  traffickers  that  you  are 
stressing  you  need  help.  If  you  accept  this  poHcy,  what  is  going  to 
be  the  policy  pursued  relative  to  marihuana? 

[Exhibit  No.  9] 

Cabinet  Committee  for  Drug  Law  Enforcement 

The  President's  Memorandum  on  the  Responsibilities  of  the  Committee  and  the 
Designation  of  Its  Members.  Dated  May  12,  1976.  Released  May  13,  1976 

Memorandum  For:  The  Secretary  of  the  Treasury,  The  Attorney  General,  The  Secre- 
tary of  Transportation. 

Subject:  Cabinet  Committee  for  Drug  Eaw  Enforcement. 

Drug  abuse,  particularly  narcotics  addiction,  has  reached  crisis  proportions  in  the 
United  States  Current  estimates  are  that  as  much  as  half  of  all  street  crime  is  committed 
by  drug  addicts  to  support  their  expensive  and  debilitating  habits.  The  cumulative 
effect  of  drug  abuse  has  been  to  diminish  the  quality  and  vitality  of  our  community 
life  and  to  weaken  the  fabric  of  our  nation.  It  is  imperative,  therefore,  that  Federal 
law  enforcement  efforts  aimed  at  those  who  are  responsible  for  distributing  illicit  drugs 
in  our  communities  be  as  effective  as  possible. 

In  my  recent  message  to  the  Congress  on  drug  abuse,  I  announcd  the  establishment 
of  a  Cabinet  Committee  for  Drug  Law  Enforcement,  to  have  responsibility  for  oversight 
and  coordination  of  all  Federal  drug  law  enforcement  activities.  You  are  hereby  ap- 
pointed members  of  the  Cabinet  Committee,  along  with  such  other  members  as  I 
may  appoint  from  time  to  time.  The  Attorney  General  shall  serve  as  Chairman  of 
the  Cabinet  Committee. 

The  Cabinet  Committee  shall  be  supported  by  a  Working  Group  composed  of  person- 
nel from  each  Federal  department  and  agency  having  drug  law  enforcement  responsibili- 
ties and  the  Office  of  Management  and  Budget.  The  Attorney  General  shall  designate 
an  Executive  Director  of  the  Cabinet  Committee,  who  shall  be  Chairman  of  the  Working 
Group. 
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The  Cabinet  Committee  shall  be  responsible  (or  the  coordination  of  all  policies 
and  activities  of  the  Federal  government  relating  to  domestic  drug  law  enforcement. 
To  the  maximum  extent  permitted  by  law.  Federal  departments,  agencies  and  offices 
shall  cooperate  with  the  Cabinet  Committee  in  carrying  out  its  responsibilities. 

More  specifically,  the  Cabinet  Committee  shall: 

( 1 )  develop  and  implement  the  Federal  strategy  with  respect  to  drug  law  enforce- 
ment; 

(2)  assure  proper  coordination  among  Federal  drug  law  enforcement  programs, 
including  the  collection,  analysis  and  dissemination  of  enforcement  intelligence 
data; 

(3)  assure  that  Federal  enforcement  resources  are  effectively  utilized; 

(4)  assure  proper  coordination  between  the  investigative  and  prosecutorial  arms 
of  the  government; 

(5)  provide  liaison  between  the  Executive  Branch  and  Congress,  Stale  and  local 
governments  and  the  public; 

(6)  assure  implementation  of  relevant  recommendations  contained  in  the 
Domestic  Council's  White  Papers  on  Drug  Abuse; 

(7)  evaluate  and  make  recommendations  to  improve  Federal  drug  law  enforce- 
ment programs;  and 

(8)  report  progress  to  me  on  October  1,  1976,  and  periodically  thereafter. 

In  addition  to  the  above  on-going  responsibilities,  the  Chairman  of  the  Cabinet 
Committee,  shall  work  closely  with  the  Secretary  of  Health,  Education,  and  Welfare 
to  develop  plans  for  improving  the  coordination  between  law  enforcement  and  drug 
abuse  prevention,  treatment  and  rehabilitation  programs. 

Gerald  R.  Ford. 

Note;  The  text  of  the  memorandum  was  made  available  by  the  White  House  Press 
Office.  It  was  not  issued  in  the  form  of  a  White  House  press  release. 

Mr.  Bensinger.  The  policy  that  our  agency,  and  I,  personally,  have 
directed  with  respect  to  marihuana  is  that  it  is  not  our  principal 
or  secondary  or  tertiary  drug  abuse  priority  or  responsibility. 

The  marihuana  arrests  that  DEA  have  made  have  decreased  substan- 
tially for  all  classes,  from  1  through  4.  And  the  class  4  marihuana 
arrests  have  decreased  1 ,400  cases. 

The  principal  efforts  of  our  agency  are  directed  against  heroin, 
barbiturates,  and  amphetamines  and  cocaine.  We  will  certainly  in- 
vestigate and  refer  for  prosecution  cases  involving  marihuana  as  a 
controlled  substance.  But  it  is  not  a  priority.  Senator,  and  has  not 
been  emphasized  in  our  investigative  and  enforcement  regional  deploy- 
ment of  resources. 

Senator  Bayh.  What  about  the  possibility  of  decriminalizing  the 
simple  possession  of  this  drug? 

Mr.  Bensinger.  I  don't  think  we  have  enough  knowledge,  medically, 
on  marihuana.  Senator.  This  question  has  been  asked  repeatedly  of 
me  and  of  our  agency.  It  has  a  THC  content  that  varies,  whether 
it  is  domestic  marihuana  of  1  percent,  to  the  Mexican  variety  of 
3  to  5  percent,  to  some  grown  in  Jamaica  of  5  to  8  percent.  It 
has  produced  studies  and  individual  instances  which  have  caused  a 
slowness  in  reaction,  a  danger  to  one's  health,  some  responses  that 
have  not  been  in  No.  I,  public  safety  of  the  individual,  and  No. 
2,  of  the  community. 

I  think  personally  until  we  get  real  definitive  information  from  HEW, 
from  the  research  organizations,  certainly  within  our  own  agency, 
that  this  will  not  be  a  harmful  commodity  to  use  personally,  or  if 
used,  it  will  not  have  an  implication  on  the  community,  that  we 
should  say  to  the  public  we  really  don't  have  enough  information, 
but  let'"^  legalize  it  anyway. 
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Senator  Bayh.  That  isn't  what  I  said,  I  said  decriminaUze  it.  It 
sounds  to  me  that  the  physiological  reactions  you  describe  could  be 
applied  to  alcohol  as  well  as  marihuana. 

I  don't  want  to  put  the  good  housekeeping  seal  of  approval  on 
it.  We  don't  know  as  much  as  we  shoula.  But  when  you  look  at 
State  and  local  cases,  we  are  talking  about  three-quarters  of  the  cases 
being  marihuana  related,  which  means  we  have  misplaced  priorities. 

It  seems,  as  long  as  we  have  the  statutory  criminal  sanction,  that 
there  will  be  some  officials  who,  looking  for  a  headline,  will  expend 
time  and  effort  to  do  a  job  in  an  area  that  doesn't  have  the  kind 
of  priority  you  are  directing  your  testimony  to,  today. 

Mr.  Bensinger.  Senator,  the  percentage  of  marihuana  arrests  is 
the  smallest  of  any  of  the  type  of  drugs  that  we  have  responsibility 
for  enforcing  the  laws  on. 

The  State  and  local  jurisdictions  have  made,  I  would  say  in  a  year 
about  350,000.  The  Drug  Enforcement  Administration  in  terms  of 
canabis,  through  1975,  we  decreased  the  cases  significantly  since  then, 
and  they  are  less  than  2,000  in  terms  of  total  arrests  and  are  diminish- 
ing. 

So  the  Federal  effort  is  90  percent  on  the  other  types  of  controlled 
substances. 

Senator  Bayh.  Don't  you  think  we  should  address  our  attention 
to  a  change  in  the  Federal  criminal  statutes,  which  would  provide 
a  model  for  those  jurisdictions  that  now  pursue  marihuana  cases  in- 
stead of  heroin  cases? 

Mr.  Bensinger.  I  think  the  Federal  Government  has  a  responsibility 
for  standard  setting  in  all  fields  of  criminal  justice,  sentencing,  bail, 
the  method  by  which  hearings  are  held. 

So  I  agree  with  that  in  principle.  I  think  we  do  not  have  sufficient 
evidence  and  information  from  the  medical  authorities  to  say  that 
there  couldn't  be  damage  to  individuals  and  to  the  community  of 
marihuana  was  continued  to  be  made  available.  That  is  my  personal 
view.  Senator.  I  think  it's  a  period  of  time  in  this  country  where 
certain  States  have  taken  the  option  of  removing  felony  sanctions, 
and  that  is  certainly  within  their  prerogative.  I  think  we  would  like 
to  have  more  information  at  the  Federal  level  on  that  commodity. 

Senator  Bayh.  Do  you  think  we  will  every  get  enough  information 
so  that  it  won't  be  a  political  hot  potato? 

Mr.  Bensinger.  I  think  we  certainly  will.  I  think  the  kind  of  atten- 
tion you  have  addressed  on  this  issue  will  be  helpful. 

Senator  Bayh.  I  don't  think  we  will  ever  get  enough  information 
so  it  won't  be  a  political  hot  potato.  I  think,  however,  we  better 
stand  up  and  face  the  realities  of  limited  resources  and  place  a  priority 
on  these  kingpins  that  you  and  I  want  to  put  in  jail  forever. 

With  someone  involved  in  peddling  large  amount  of  heroin,  I  have 
no  compunction  about  putting  that  person  away  for  life. 

If  we  are  going  to  do  that,  it  seems  to  me  we  must  summon 
up  all  of  the  prosecutorial  and  law  enforcement  resources  we  can, 
and  direct  them  at  those  people.  As  long  as  we  have  the  statutory 
temptation  in  other  areas,  I  fear  we  are  not  going  to  do  as  good 
a  job  there  as  we  could. 

Mr.  Rauh,  in  the  District  of  Columbia  jurisdiction,  could  a  summons 
approach  on  marihuana  be  used  without  a  statutory  change? 
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Mr.  Rauh.  We  have  a  summons-citation  procedure  in  the  District 
of  Columbia  which  is  used  from  time  to  time.  The  poHce  can  issue 
citations  and  allow  people  to  appear  in  court  without  placing  them 
under  bond. 

Senator  Bayh.  Could  it  be  used  for  marihuana? 

Mr.  Rauh.  I  believe  it  is  used.  I  am  not  100  percent  sure  of  that. 

Senator  Bayh.  If  you  don't  know,  that  is  understandable.  But  find 
out  if  it  is  used,  and  if  so,  how  often  it  is  used. 

I  have  very  mixed  feelings.  On  one  side  I  find  my  conservative 
puritan  Hoosier  unbringing  that  says:  let's  not  put  the  good  housekeep- 
ing seal  of  approval  on  marihuana,  it  can't  be  good  for  you.  You 
can  argue  its  value  and  its  damage  vis-a-vis  alcohol  and  at  least 
fiip  a  coin,  in  my  judgment. 

When  you  look  at  the  problem  of  alcoholism,  it  is  hard  to  sustain 
the  present  differentiation.  When  you  get  down  to  priorities  and  recog- 
nize the  real  world  as  it  is,  then  I  think  to  continue  to  follow  the 
criminal  approach  on  marihuana  possession  is  really  not  serving  the 
public. 

Mr.  Rauh.  Maybe  I  didn't  understand  what  you  meant  by  summons. 
I  interpret  a  summons  as  a  procedure  in  lieu  of  a  bond,  which  advises 
the  individual  to  appear  in  court,  rather  than  take  him  to  court, 
but  still  he  is  going  to  court  under  either  procedure. 

Is  that  what  you  were  referring  to? 

Senator  Bayh.  What  I  was  referring  to  is  the  kind  of  practice 
being  followed  in  Oregon. 

Mr.  Rauh.  That  is  quite  different.  We  do  not  have  that  here. 

Senator  Bayh.  I  think  you  would  probably  have  to  have  a  statutory 
change  for  that. 

Mr.  Rauth.  What  they  have  done,  as  I  understand  it,  is  make 
it  a  civil  fine. 

Senator  Bayh.  It  is  a  fine.  It  is  not  legal,  but  it  is  not  a  criminal 
offense.  You  just  get  fined  for  it. 

Mr.  Rauh.  I  apologize.  You  used  the  word  summons  and  we  do 
have  a  summons  or  citation  procedure  whereby  a  person  stopped 
for  a  crime  would  be  given  a  citation  to  appear  in  court.  Marihuana 
possession  is  still  a  criminal  matter  in  the  District  of  Columbia. 

Senator  Bayh.  I  understand  the  conflict  in  terms. 

I  must  leave  for  a  vote  but  I  will  return  shortly.  I  apologize  for 
the  hectic  nature  of  the  day.  We  want  to  work  with  you  on  this 
in  any  way  we  can.  Could  I  ask  my  chief  counsel,  Mr.  Rector,  to 
continue  with  the  questioning? 

Mr.  Rector.  With  regard  to  the  forfeiture  of  funds  or  the  proceeds 
under  title  III — is  it  intended  that  any  of  these  moneys  would  be 
used  for  purposes  of  developing,  cultivating,  or  retaining  informants? 

Mr.  Bensinger.  It  is  my  understanding  that  any  forfeiture  of  funds 
that  would  be  received  would  have  to  be  deposited  in  the  Treasury, 
and  the  moneys  could  not  be  used  for  any  other  purpose. 

Mr.  Rector.  With  regard  to  the  bill,  S.  3645— which  is  also  the 
subject  of  today's  hearings,  which  would  increase  the  level  of  adminis- 
trafive  forfeiture  from  $2,500  to  $10,000—1  think  it  would  be  impor- 
tant for  the  record  to  have  at  least  a  thumbnail  sketch  as  to  the 
reason  that  the  President  is  requesting  that  increase. 
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Mr.  Bensinger.  The  forfeiture  provision  of  the  bill  you  cited  dates 
back,  I  believe,  to  the  established  practice  in  1954,  and  deals  with 
the  problem  of  dealing  with  personal  property,  such  as  automobiles, 
which  in  those  days  a  $2,500  limit  would  have  covered  most  vehicles. 

Today,  frankly,  the  value  of  such  vehicles  far  exceed  that  amount. 
In  fact,  drug  traffickers  are  known  to  have  utilized  expensive  cars, 
Cadillacs  and  Mercedes. 

Mr.  Rector.  In  that  regard,  I  think  there  was  concern  as  to  why 
there  should  be  a  distinction  relative  to  the  value  of  the  car  used 
by  a  drug  trafficker  as  contrasted  with  the  use  of  any  vehicle  for 
an  illegal  purpose. 

For  example,  it  appears  that  you  want  to  cover  Fords,  but  not 
Lincolns,  and  even  in  today's  inflation  a  Ford  costs  under  $10,000. 
Even  the  stereotyped  intermediate  trafficker,  on  some  occasions,  are 
known  to  have  in  their  possession  vehicles  worth  more  than  $10,000. 
Why  discriminate  on  the  basis  of  the  cost  of  the  vehicle?  Would 
this  not  be  counterproductive  to  the  ostensible  thrust  of  your  policy 
to  focus  on  the  persons  higher  up  in  the  heroin  hierarchy? 

Mr.  Bensinger.  It  was  a  recommendation  of  our  chief  counsel, 
who  is  here  with  us  today,  and  very  knowledgeable  on  this  subject, 
that  the  $10,000  limit  would  satisfy  the  requirements  that  the  agency 
and  the  Department  have  with  respect  to  administration  forfeiture 
proceedings. 

If  I  could  ask  Don  Miller  to  comment  further  with  respect  to  the 
arrival  at  that  figure  and  further  representations  on  the  point,  he 
is  right  here,  and  may  I  ask  him  to  so  state? 

This  is  Donald  Miller,  chief  counsel  of  the  Drug  Enforcement  Ad- 
ministration. 

Mr.  Miller.  Mr.  Rector,  I  do  not  have  any  actual  figures  on  the 
number  of  automobiles  that  will  be  in  the  $10,000  category.  It  is 
my  opinion,  from  the  experience  I  have,  that  over  90  percent  of 
all  of  the  vehicles  the  Drug  Enforcement  Administration  will  seize 
will  be  under  the  $10,000  limit.  That  is  because  by  the  time  we 
seize  them  they  are  generally  worth  much  less  than  what  the  person 
originally  paid  for  them. 

Mr.  Rector.  What  is  the  process  for  assigning  the  value? 

Mr.  Miller.  It  is  done  according  to  the  best  estimates  our  officials 
can  come  up  with.  For  example,  we  use  the  National  Automobile 
Dealers  Used  Car  Guide  Book.  Often  they  will  call  an  automobile 
dealer  and  ask,  "If  you  had  this  automobile,  what  could  you  expect 
to  sell  it  for?" 

They  will  generally  make  at  least  two  calls,  look  at  the  NADA 
book,  and  somewhere  inbetween  come  up  with  the  estimated  value. 

Mr.  Rector.  What  is  the  situation,  under  current  practices,  on 
the  $2,500  ceiling  for  administrative  forfeitures  with  regard  to  in- 
nocent parties?  Say  I  loan  a  car  to  a  friend — my  car — and  that  friend 
engages  in  illegal  conduct — a  drug  transaction — and  one  of  your  agents 
makes  a  bust  and  seizes  the  car.  How  are  my  rights,  as  a  lawful 
owner,  impacted  by  your  current  practices,  and,  what  would  the  im- 
pact be  simply  with  regard  to  the  amendments  in  your  bill? 

Mr.  Miller.  As  the  owner  of  the  vehicle,  you  would  have  the 
right  to  submit  a  petition  for  remission  or  mitigation  of  the  forfeiture 
of  the   vehicle.   If,   in   fact,   at   the   time   you   loaned   the   vehicle   to 
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the  friend  you  did  not  know  of  his  expected  use  of  the  automobile 
in  violation  of  the  law,  or  if  you  had  no  reason  to  believe  that 
he  was  a  person  more  prone  than  normal  to  use  it  in  violation  of 
the  law — such  as  knowing  that  he  had  a  prior  conviction  for  a  drug 
offense — the  vehicle  would  be  returned  to  you. 

Mr.  Rector.  What  is  the  nature  of  notice  that  is  required  under 
the  administrative  approach  as  opposed  to  the  judicial  approach  with 
regard  to  forfeiture? 

I  understand  in  regard  to  administrative  forfeiture  a  public  notice 
such  as  that  appearing  in  a  newspaper  is  sufficient. 

With  regard  to  sums  over  $2,500,  under  your  suggestion  of  $10,000, 
there  is  a  different  type  of  requisite  notice,  I  believe  personal  notice 
or  personal  service  is  involved.  So  it  appears  what  you  are  suggesting, 
particularly  for  innocent  third  parties,  I  think  is  a  valid  concern. 
Perhaps  we  can  work  on  something  to  ameliorate  the  possible  impact 
on  innocent  third  parties. 

I  am  aware  in  the  statute  there  is  discretion  for  the  Attorney 
General,  but  we  might  add  sections  specifically  on  innocent  third 
parties  rights  and  remedies. 

Mr.  Miller.  Mr.  Rector,  our  practice,  by  regulation,  is  to  notify 
the  registered  owners  of  all  vehicles,  irrespective  of  the  appraised 
value.  They  receive  notice  through  the  mail. 

Mr.  Rector.  With  regard  to  these  forfeitures,  are  these  moneys 
or  proceeds  from  the  auctions  used  to  develop,  cultivate,  or  retain 
informants? 

Mr.  Miller.  No  sir.  If  we  sell  an  automobile  through  the  GSA 
facilities,  that  money  is  put  into  the  U.S.  Treasury. 

Mr.  Rector.  Under  the  exceptions  to  the  mandatory  penalty  provi- 
sions of  the  administration's  proposal,  mental  capacity  is  cited.  We 
had  a  concern  whether  it  was  intended  to  mean  mental  capacity 
would  involve  such  acts  as  voluntary  drunkenness,  drug  use  as  opposed 
to  drug  addiction.  There  is  a  lack  of  specificity  as  to  the  intended 
impact. 

Mr.  Muellenberg.  I  am  not  altogether  sure  whether  this  language 
doesn't  track  the  language  of  the  District  of  Columbia  statute,  and 
perhaps  Mr.  Rauh  can  comment  on  what  experience  they  have  had 
with  his  definition  of  mental  capacity. 

Certainly  in  my  judgment  it  would  be  the  usual  case  law,  impairment 
of  mental  capacity  would  not  include  a  situation  of  every  time  some- 
body goes  out  and  drinks  several  martinis. 

Mr.  Rector.  But  that  language  refers  to  impairment  of  mental 
capacity  that  would  constitute  a  defense  to  prosecution.  It  would 
appear  something  other  than  the  normal  or  typical  impairment  of 
mental  capacity  was  intended.  A  standard  other  than  typical  duress. 

Mr.  Muellenberg.  We  are  talking  about  something  less  than  an 
insanity  defense,  and  something  less  than  the  kind  of  duress  that 
is  legally  recognized. 

Mr.  Rector.  So  it  was  not  intended  under  the  aegis  of  the  bill, 
S.  3411,  that  persons  who  are  voluntarily  drunk  or  who  are  using 
the  drugs  as  opposed  to  addicts,  could  resort  to  these  sections  to 
escape  the  application  of  the  mandatory  minimums? 

Mr.  Bensinger.  It  is  intended  in  the  bill  that  an  addict  would 
be   excluded  from   coverage,  either  through  the  mental   capacity  or 
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duress  exceptions  in  the  same  manner  as  a  person  less  than  18  years 
of  age. 

Mr.  Rector.  I  was  distinguishing  between  a  user  and  an  addict. 

A  user  or  intermittent  partaker,  we  were  worried  there  would  be 
an  intermediate  ground  for  exception,  you  could  by  way  of  exception 
cite  the  fact  you  were  a  user  or  drunk  and  therefore  cite  yourself 
for  an  exception  to  the  application  of  the  mendatory  provisions. 

The  other  inquiry  relates  to  the  language:  "Defendant's  participation 
was  relatively  minor  or  that  the  principal  conduct  was  that  of  another 
individual  or  person." 

The  concern  there  was  a  need  for  clarification  as  to  what  impact 
that  exception  would  have  on  the  more  remote,  so-called  kingpins 
in  the  conduit  of  illicit  drug  traffic. 

Mr.  Bensinger.  Let  me  make  a  clarifying  statement  there. 

The  bill  is  intended  to  focus  on  the  individual  selling  or  intending 
to  sell  heroin.  The  bill  provides  that  individuals  who  may  be  an 
accomplice,  who  are  not  principally  involved  in  the  sale  or  intent 
to  sell  that  controlled  substance,  would  be  excluded. 

There  are  individuals  by  the  way  who  are  addicts  who  are  also 
very  big  drug  sellers  and  who  would  be  covered  because  they  are 
principally  involved  in  the  distribution  of  heroin. 

The  sense  of  the  provisions  by  which  exceptions  could  be  made, 
mental  capacity,  age,  the  question  of  an  accomplice,  and  really  the 
principality  of  the  offense,  and  duress,  that  has  been  discussed.  Such 
duress  could  be  interpreted  in  the  sense  that  I  think  you  directed 
your  question. 

Mr.  Rector.  I  think  we  understand  the  thrust  and  intention.  What 
we  need  for  the  record  would  be  a  clarification  with  regard  to  each 
of  those  exceptions  as  to  this  new  area  that  isn't  the  classic  duress, 
not  the  classic  mental  capacity  exception.  Something  specific  that 
would  give  examples  as  to  the  type  of  minor  participation  that  you 
intended  to  except. 

Mr.  Bensinger.  We  could  submit  that  for  the  record. 
.  Mr.  Rector.  We  would  appreciate  that. 
'  Mr.  Bensinger.  We  will  do  so  promptly. 

[Subsequent  to  the  hearing  the  following  was  submitted  by  the 
DEA.] 

[Exhibit  No.   10] 

Question.  What  are  some  hypothetical  examples  of  the  mitigating  circumstances  in 
the  title  I  mandatory  minimum  provisions? 

Answer.  The  mitigating  circumstances  are  listed  to  define  those  categories  of  persons 
against  whom  the  judge  would  not  be  required  to  impose  a  mandatory  minimum 
sentence  because  the  sentence  would  be  harsh  under  the  circumstances  These  catego- 
ries relate  both  to  characteristics  of  the  offender  and  to  the  degree  of  participation 
in  the  offense.  If  the  judge  found  that  one  of  the  mitigating  circumstances  existed, 
he  could  decide  that  the  person  should  not  be  sentenced  to  the  mandatory  minimum 
sentence  or  that  he  should  be  eligible  for  parole  sooner  than  would  otherwise  be 
permitted  under  the  statutory  provision. 

The  first  mitigating  circumstance,  that  the  defendant  was  under  18  years  of  age 
at  the  time  of  the  offense,  is  self-explanatory. 

The  seond  mitigating  circumstance  is  that  at  the  time  of  the  offense  "the  defendant's 
mental  capacity  was  significantly  impaired,  although  not  so  impaired  as  to  constitute 
a  defense  to  prosecution."  This  mitigating  circumstances  is  designed  primarily  to  reach 
the  person  who,  while  legally  sane  and  responsible  for  his  acts,  suffers  from  sufficient 
mental  impairment  that  society  is  not  willing  to  blame  him  for  his  actions  as  much 
as  it  would  another  person.  The  mental  impairment  might  be  either  permanent,  such 
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as  a  low  level  of  intelligence  that  was  not  so  low  as  to  give  the  defendant  a  defense, 
or  temporary,  such  as  a  sale  made  by  a  person  who  was  intoxicated  or  on  drugs 
to  the  extent  that  his  mental  abilities  were  temporarily  significantly  impaired.  This 
mitigating  circumstance  is  not  intended  to  apply,  for  example,  to  all  addicts,  but  rather 
to  tne  situation  where  a  person  was  temporarily  so  strongly  affected  by  drugs  that 
he  would  knowingly  commit  a  crime  he  would  not  otherwise  commit.  (It  should  be 
noted  that  this  person  would  be  prosecuted  for  simple  possession  rather  than  trafficking 
if  he,  for  example,  while  strongly  affected  by  drugs  sold  or  transferred  a  small  amount 
of  his  personal  supply  of  a  drug  to  a  friend  without  considering  the  consequences 
of  his  act.) 

The  third  mitigating  factor  is  that  the  defendant,  at  the  time  of  the  offense  was 
under  unusual  and  substantial  duress  but  not  sufficient  duress  to  constitute  a  defense. 
The  defendant,  for  example,  might  be  an  addict  whose  habit  had  caused  sufficient 
deterioration  that  he  was  unable  to  work  who  sold  only  enough  heroin  to  support 
his  habit.  Of  course,  this  mitigating  circumstance  is  not  intended  to  apply  to  a  major 
trafficker  who  happens  to  be  an  addict  but  is,  in  fact,  conducting  a  profitmaking 
business  in  heroin  sales. 

The  last  mitigating  circumstance  applies  if  the  defendant  was  an  accomplice,  with 
the  offense  principally  the  conduct  of  someone  else  and  with  the  defendant's  role 
only  minor.  This  mitigating  circumstance  might  be  applied,  for  example,  in  a  drug 
trafficking  conspiracy  case  where  the  defendant  was  an  addict  who  made  an  occasional 
sale  to  support  his  habit  but  was  only  an  incidental  participant  in  the  drug  sales 
scheme  which  had  initially  provided  him  with  the  heroin  and  was  largely  unaware 
of  the  makeup  of  the  conspiracy. 

Mr.  Rector.  With  regard  to  the  application  of  the  mandatory  penal- 
ties, isn't  it  true  that  they  would  apply  to  all  felony  drug  offenses, 
whether  it  be  minor  trafficking  or  major  trafficking? 

Mr.  Bensinger.  The  sentencing? 

Mr.  Rector.  The  mandatory  penalty. 

Mr.  Bensinger.  It  would  apply  only  to  the  sale  or  intended  sale 
of  opiates  or  their  derivatives. 

Mr.  Rector.  Whether  it  is  a  minor  sale,  a  relatively  insignificant 
amount,  as  contrasted  to  something  more  substantial,  the  mandatory 
provisions  are  equally  applicable? 

Mr.  Bensinger.  That  is  correct.  It  is  our  view  the  sale  of  heroin 
itself  is  the  offense. 

Mr.  Rector.  So  you  are  not  really  honing  in  on  the  major  traffickers 
in  this  bill? 

Mr.  Bensinger.  I  don't  agree,  because  I  think  we  can  mislead 
ourselves  if  you  are  going  to  focus  on  a  weight  qualification  for 
determining  whether  the  person  is  a  big  heroin  trafficker.  Cases  have 
been  made  against  major  heroin  traffickers  on  a  conspiracy  basis, 
in  which  no  amount  of  heroin  per  se  has  to  be  proved  in  terms 
of  seizure. 

Second,  as  I  indicated  before,  the  level  of  purity  is  indicative  of 
the  distribution  potential  within  a  particular  heroin  quantity.  What 
we  are  saying  is  that  individuals  that  are  selling  heroin  are  doing 
so  with  the  clear  intention,  not  only  a  knowledge  of  breaking  the 
law,  but  are  dealing  in  a  commodity  that  is  principally  the  cause 
of  the  Nation's  drug  problems,  and  any  sale,  whether  it  is  large  or 
small,  involving  heroin  should  be  subject  to  this  act. 

Mr.  Rector.  It  was  mentioned  earlier  the  Speedy  Trial  Act  will, 
by  1979,  require  that  all  Federal  trials  be  conducted  within  60  days. 

The  statute  you  are  recommending  provides  that  those  held  under 
the  pretrial  detention  sections  be  given  "expeditious"  trials.  Is  it  in 
ended  that  that  expedition  be  something  more  rapid  than  the  speedy 
trial  bill  would  provide? 
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Mr.  MuELLENBERG.  Mr.  Rector,  as  you  know  in  most  districts  in 
the  country,  all  jail  cases  get  expeditious  treatment,  so  I  think  the 
language  of  this  particular  proposed  bill  would  be  no  different  than 
anybody  else  who  is  sitting  in  prison  awaiting  trial. 

I  think  every  chief  judge  I  have  ever  known  sees  to  it  that  those 
cases  are  moved  as  expeditiously  as  possible. 

Mr.  Rector.  There  is  language  in  he  proposed  legislation  that  these 
cases  should  be  expedited.  We  were  concerned  as  to  whether  that 
would  distinguish  them  from  the  expedition  provided  by  the  Speedy 
Trial  Act;  whether  this  was  to  provide  even  more  expedition  in  drug 
cases. 

Mr.  MuELLENBERG.  If  this  were  to  become  law,  I  think  the  realistic 
application  would  simply  be  if  you  are  incarcerated,  hopefully, 
everybody  will  be  brought  to  trial  within  60  days  of  the  arrest. 

Mr.  Rector.  One  of  the  categories  of  persons  covered  under  your 
preventive  detention  section  is  persons  who  have  failed  to  appear 
before  courts  on  one  occasion  or  another — State  or  local  or  Federal 
courts. 

We  had  a  concern  as  to  whether  it  was  intended  that  civil  courts 
as  well  as  criminal  courts  were  contemplated. 

Mr.  MUELLENBERG.  I  think  the  proper  application  of  that  would 
not  be  civil. 

Mr.  Rector.  So  a  traffic  violation  or  what-have-you  would  not 
be  contemplated  as  putting  someone  into  the  category  of  suspected 
individuals? 

Mr.  MuELLENBERG.  I  Certainly  would  hope  not. 

Mr.  Rector.  Our  latest  information  shows  that  there  are  4.5  to 
5  million  nonresident  aliens  in  the  country.  There  has  been  concern 
expressed  as  to  the  efficacy  of  designating  this  rather  substantial 
number  of  persons  in  that  category  of  suspected  drug  traffickers. 

Mr.  MuELLENBERG.  Well,  it  seems  to  me,  and  unfortunately  I  don't 
have  a  clear-cut  definition  in  my  mind  as  to  what  is  a  nonresident 
alien  or  a  resident  alien.  But  I  think  what  this  is  intended  to  address 
itself  to  is  clearly  a  situation  of  a  person  who  is  temporarily  coming 
to  the  United  Staes,  and  is  in  fact  apprehended  in  connection  with 
narcotic  trafficking.  Commonsense  will  tell  anybody  that  unless  that 
kind  of  person  is  detained,  you  will  never  see  him  again. 

Mr.  Rector.  With  regard  to  the  concern  of  other  countries  as 
reierated  recently  in  the  statement  by  Ambassador  Vance  to  our  sub- 
committee— that  we  pursue  action  on  the  Psychotropic  Treaty  and 
expeditiously  pass  the  enabling  legislation — isn't  it  consistent,  with 
that  concern  in  mind,  to  include  the  barbiturates  and  amphetamines 
in  the  provisions  of  the  mandatory  penalty  scheme  of  the  administra- 
tion's bill? 

A  failure  to  include  those  items,  in  what  is  considered  to  be  priority 
legislation  with  priority  focus,  could  be  viewed  in  a  negative  fashion 
by  those  countries  who  have,  to  date  in  good  faith,  implemented 
the  single  convention  treaty  provision  and  the  1972  amendments  to 
that  treaty. 

Mr.  Miller.  As  you  may  know,  controlling  barbiturates  may  be 
the  real  reason  why  some  of  the  countries  are  not  becoming  parties 
to  the  Convention  on  Psychotropic  Substances.  That  is  not  to  say 
that  we  agree  with  them. 
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Mr.  Rector.  Isn't  it  true  with  regard  to  the  countries  that  have 
expressed  concern  about  our  failure  to  pass  enabling  legislation  and 
to  ratify  the  Psychotropic  Treaty  that,  in  those  countries,  it  is  unlikely 
to  find  the  concern  about  controlling  barbiturates  that  is  found  in 
the  countries  that  manufacture  these  pharmaceuticals? 

Mr.  Miller.  That  is  true.  The  countries  like  Mexico,  Thailand, 
and  Turkey  are  not  bothered  by  the  convention's  control  of  barbitu- 
rates. But,  the  explanation  given  previously  seems  to  be  a  valid  one. 
That  is,  we  are  now  trying  to  establish  priorities,  trying  to  determine 
which  drugs  should  be  handled  first  in  a  more  stringent  manner, 
and  I  think  if  we  see  this  working  and  there  is  a  need  o  come 
back  for  more  rigid  controls  over  barbiturates,  we  will  be  the  first 
ones  back  to  ask  for  additional  measures. 

Mr.  Rector.  This  is  specifically  in  reference  to  including  barbitu- 
rates and  amphetamines  in  the  mandatory  penalties. 

There  are  two  areas  we  haven't  touched  on.  There  have  been  recent 
reports  regarding  the  linkage  of  drug  traffic  to  that  of  firearm  traffic, 
particularly  on  the  Mexican  border. 

We  have  seen  references  to  Mr.  Bill  Klein's  comments — the  head 
of  the  DEA  San  Antonio  office— about  drug  dealers  seeking  military 
weapons,  machineguns,  rifles;  and  figures  that  an  M-16  rifie  can  be 
exchanged  for  an  ounce  or  2  ounces  of  heroin,  $1,200  in  value. 

Is  this  an  area  that  is  becoming  of  increasing  concern  to  DEA? 

We  will  submit  for  the  record  the  statement  of  Jacques  Kiere, 
director,  of  the  El  Paso  Intelligence  Center,  DEA,  before  the  House 
Subcommittee  on  Investigations,  of  November  19,  1975. 

[Exhibit  No.    1 1  ] 

Statement  of  Jacques  Kiere,  Director,  El  Paso  Intelligence  Center  Drug 
Enforcement  Administration,  U.S.  Department  of  Justice 

Mr.  Chairman  and  distinguished  members  of  the  committee,  I  am  pleased  to  appear 
before  you  today  to  testify  about  what  appears  to  be  an  emerging  trend  in  the  exchange 
of  weapons  of  all  types  in  Mexico  for  narcotic  drugs  entering  the  United  States. 

I  represent  the  El  Paso  Intelligence  Center  which  was  created  by  DEA's  Intelligence 
Division  in  August  of  1974  as  a  prototype  to  serve  as  a  Federal  clearing  house  for 
information  along  the  entire  U.S. /Mexican  border.  The  El  Paso  Intelligence  Center 
is  a  cooperative  venture  between  DEA  and  INS,  and  is  responsible  to  headquarters 
elements  in  both  of  these  agencies.  It  was  placed  at  the  Mexican  border  for  the 
specific  purpose  of  acting  as  a  forward  observation  post  and  to  emphasize  DEA's 
concern  with  the  immense  problem  facing  this  country,  at  the  U.S. /Mexican  border. 
Its  responsibilities  include  information  on  trafficking  by  air  into  the  country,  as  well 
as  trafficking  by  vessel  from  Mexico  and  Latin  America. 

My  testimony  today  is  based  on  investigative  reporting  from  several  agencies  which 
has  reached  the  El  Paso  Intelligence  Center.  It  was  during  the  intelligence  analysis 
of  these  documents  that  we  began  to  discern  recurring  statements  pertaining  to  the 
exchange  of  weapons  of  all  types  for  narcotic  drugs.  In  recognizing  this  trend,  the 
El  Paso  Intelligence  Center  has  conducted  some  research  into  the  cases  that  came 
to  its  attention,  and  I  plan  to  discuss  with  this  committee  the  extent  to  which  this 
problem  has  been  identified. 

The  exchange  of  arms  for  narcotics  appears  to  occur  for  two  reasons.  The  first 
is  that  narcotic  traffickers,  in  order  to  protect  their  loads  of  narcotics  from  rival 
groups  or  from  police  action,  have  sought  to  arm  themselves  in  as  modern  a  fashion 
as  possible.  Therefore,  instead  of  accepting  cash  payment  for  their  wares,  they  have 
intimated  to  the  U.S.  buyers  that  they  would  rather  be  paid  off  in  automatic  weapons 
and  ammunition.  As  this  trend  became  known  to  the  American  buyers  of  narcotics, 
they  began  seeking  out  means  by  which  they  could  obtain  these  weapons. 

The  sources  are  fairly  numerous.  Burglaries  from  residences  in  the  cities  close  to 
the  border  are  increasing.  In  Tucson,  Arizona  alone,  3600  weapons  a  year  are  stolen. 
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Sporting  goods  stores  arc  held  up,  the  stock  rifled,  and  guns  and  ammunition  are 
taken. 

National  Guard  armories  have  been  hit  in  various  states  contiguous  to  the  border. 
Military  weapons  used  by  U.S.  soldiers  in  the  field  during  training  exercises  disappear 
because  of  trie  price  they  bring.  The  average  currency  counterpart  for  an  M-16  rifle 
in  Mexico  is  approximately  $1,000  to  $1,200. 

The  second  reason  for  this  exchange  is  that  a  number  of  revolutionary  groups  of 
varying  political  convictions  have  recognized  the  need  to  arm  themselves  for  their 
political  purposes  and  have  found  it  more  profitable  to  subsidize  their  arms  purchasing 
operations  by  growing  and  processing  narcotic  drugs.  In  some  areas  of  Mexico,  particu- 
larly in  the  State  of  Guerrero,  there  exist  veritable  armies  defending  their  opium 
and  marihuana  growing  areas  and  their  processing  laboratories  with  extremely  modern 
weapons. 

Our  documented  study  is  based  upon  the  investigative  reporting  which  has  reached 
EPIC  since  January  1,  1975  and  the  daily  review  of  Mexican  newspapers.  During 
that  period  of  time  we  have  identified  ten  revolutionary  organizations,  five  of  which 
are  actively  involved  in  large  scale  narcotics  for  arms  interchange.  Three  of  the  ten 
organizations  are  represented  in  the  United  States.  Our  reporting  further  indicated 
68  reported  cases  in  which  individuals  are  named  in  Mexico  and  in  the  United  States 
as  being  involved  in  the  wholesale  trafficking  of  arms  for  narcotics.  We  have  reported 
instances  of  aircraft  carrying  military  and  civilian  weapons  into  Mexico  and  returning 
with  large  quantities  of  marihuana  and  other  narcotic  drugs.  Because  these  investigations 
are  ongoing  and  have  not  been  concluded,  I  respectfully  request  that  any  comment 
regarding  these  cases  be  made  at  the  conclusion  of  the  investigations. 

The  El  Paso  Intelligence  Center  will  continue  to  research  in  this  area  with  the 
assistance  of  representatives  from  the  Alcohol,  Tobacco  and  Firearms  who  will  be 
given  access  to  all  of  our  reporting,  as  well  as  a  representative  from  the  Customs 
Service  for  the  same  purpose. 

We  were  visited  recently  by  Dr.  Gertz-Manero,  who  is  the  representative  from  the 
Attorney  General's  office  in  Mexico.  Dr.  Gertz  is  in  charge  of  the  eradication  program 
in  Mexico.  He  contacted  the  El  Paso  Intelligence  Center  for  the  purpose  of  sharing 
intelligence  information  in  the  areas  of  narcotics  smuggling.  We  discussed  briefiy  this 
problem  of  arms  for  narcotics  trade  and  he  offered  to  share  immediately  the  serial 
numbers  of  any  weapons  seized  by  his  officers  in  Mexico.  His  plans  are  extremely 
encouraging  and  we  are  presently  drafting  policy  by  which  we  can  exchange  information 
wih  our  Mexican  counterparts  on  all  aspects  of  narcotics  trafficking,  including  the 
exchange  of  weapons  for  narcotics. 

As  I  stated  earlier,  the  El  Paso  Intelligence  Center  is  a  prototype  and  a  relatively 
young  intelligence  operation.  It  is  our  plan  and  our  hope  that  with  the  close  cooperation 
promised  by  Dr.  Gertz  on  behalf  of  the  Mexican  Government,  the  next  12  months 
will  prt)vide  us  with  much  more  accurate  information  and  will  enable  us  to  identify 
specific  routes  and  organizations  involved  in  the  trading  of  arms  for  narcotics  and, 
with  the  cooperation  of  Dr.  Gertz  and  his  officers  through  the  DEA  regional  office 
in  Mexico  City,  to  increase  the  risk  factor  for  traffickers.  I  would  be  happy  to  answer 
any  questions  the  committee  may  have. 

Mr.  Bensinger.  Yes;  it  is.  And  there  have  been,  in  fact,  separate 
committees  set  up  in  the  Department  of  Defense  and  with  the  Drug 
Enforcement  Administration  participation  as  well  as  the  border  agen- 
cies, that  have  looked  at  the  increase  in  instances  in  which  guns 
for  drugs  toOi.  place. 

To  our  knowledge  118  such  instances  have  been  reported,  over 
the  past,  slightly  in  excess  of  12  months.  Frankly,  that  is  the  type 
of  property  that  has  been  in  certain  cases  and  in  certain  other  coun- 
tries besides  Mexico,  sought  after  by  individuals  trafficking  in  illegal 
narcotics,  heroin  and  opiun,  in  particular,  and  it  is  not  restricted 
to  Mexico.  Instances  of  the  firearms  has  occured  in  southeast  Asia 
as  well. 

Mr.  Rector.  1  think  it  would  be  helpful,  for  the  record,  to  have 
a  breakdown  for  whatever  years  are  available  as  to  the  incidents 
of  this  type  of  illegal  traffic. 

Mr.  Bensinger.  We  will  be  happy  to  supply  that. 


53 

[Editor's  note;  As  of  time  of  publication,  the  above  information 
was  not  available.] 

Mr.    Rector.  We  would  be  pleased  to  have  that  for  the  record. 

What  has  the  Department  of  Justice — DEA,  in  particular,  but  per- 
haps the  Tax  Division  or  other  entities  at  Justice  also — done  to  help 
facilitate  tax  investigations  of  what  Senator  Bayh  called  the  kingpin 
drug  traffickers;  those  who,  are  according  to  what  I  have  seen  recently, 
taking  in  at  least  $400  million  in  untaxed  profits  annually? 

And  at  this  point  in  the  record  I  would  like  to  enter  the  remarks 
of  Assistant  Attorney  General  Richard  L.  Thornburgh  to  the  Fifth 
Controlled  Conspiracy  Conference,  July  22,  1976. 

[Exhibit  No.   12] 

DEPARTMENT  OF  JUSTICE 

"The  Prosecutor  and  Drug  Abuse."— Remarks  of  Richard  L.  Thornburgh 
Assistant  Attorney  General  to  the  Fifth  Controlled  Substances  Conspiracy 
Conference 

The  problem  of  narcotics  and  dangerous  drugs  continues  to  pose  a  monumental 
challenge  to  American  society. 

More  than  5,000  Americans  die  each  year  from  the  improper  use  of  drugs.  Expensive 
drug  habits  account  for  as  much  as  one-half  of  the  "street  crime" — robberies,  muggings 
and  burglaries — which  afflict  American  communities.  The  overall  cost  of  drug  abuse 
is  estimated  to  run  as  high  as  $17  billion  a  year.  No  wonder  that  the  President 
has  properly  noted  drug  abuse  to  be  "a  tragic  national  problem  which  saps  our  Nation's 
vitality." 

In  speaking  to  those  of  you  involved  in  the  investigation  and  prosecution  of  criminal 
offenses  related  to  drug  trafficking,  I  cannot  help  but  take  note  of  the  important 
role  you  have  been  assigned  in  attacking  this  problem. 

At  the  same  time,  however,  I  must  also  observe  that  prosecutors  have  a  narrowly 
defined  role  to  play  in  the  effort  to  combat  this  national  affliction  of  drug  abuse. 

Prosecutors  cannot  and  do  not  research  the  reason  for  the  existence  of  massive 
numbers  of  drug  abusers  in  this  most  affluent,  most  free,  most  mobile  of  the  world's 
societies. 

Prosecutors  cannot  and  do  not  prescribe  means  and  methods  for  the  treatment 
and  rehabilitation  of  drug  abusers  or  evaluate  the  many  competing  prescriptions  offered 
by  others  in  this  regard. 

Prosecutors  can  and  do  only  deal  with  the  supply  side  of  the  drug  abuse  equation. 
Our  role  is  to  smash  the  large  scale  business  enterprises  which  profit  from  the  miseries 
of  others — to  smash  them  by  the  accumulation  of  sufficient  legally  admissible  evidence 
to  convince  judges  and  juries  beyond  a  reasonable  doubt  of  the  guilt  of  those  who 
violate  the  criminal  laws  of  the  United  States  in  the  conduct  of  their  drug-related 
enterprises. 

At  the  Federal  level,  this  means  we  must  make  a  firm  commitment  to  the  bold 
and  imaginative  use  of  the  provisions  of  the  Controlled  Substances  Act  of  1970  regulat- 
ing traffic  in  a  wide  variety  of  narcotics  and  dangerous  drugs.  It  means  we  must 
pursue  the  innovative  use  of  the  conspiracy  laws  and  the  provisions  of  the  Organized 
Crime  Control  Act  of  1970  which  reach  the  variety  of  patterns  of  business  enterprises 
involved  in  the  illegal  drug  traffic.  And  it  means  maximum  use  of  the  income  tax 
laws  to  exact  a  full  "bite"  upon  the  mammoth  ill-gotten  profits  of  the  drug 
merchant — profits  estimated  to  run  as  high  as  $350  million  a  year. 

More  often  than  not,  the  evidence-gathering  process  for  such  prosecutions  will  lead 
Drug  Enforcement  Administration  (DEA)  agents  into  long  and  arduous  pursuits  of 
those  who  appear  at  various  levels  of  the  drug  trafficker's  "organization  chart".  In 
many  cases,  these  trails  will  cross  state  and  international  boundaries  and  will  frequently 
require  the  cooperation  of  foreign  and  overseas  law  enforcement  units  as  well.  Such 
an  undertaking  was  involved  in  the  intensive  helicopter  spraying  operation  mounted 
this  year  against  20,000  Mexican  opium  poppy  fields  through  the  efforts  of  Mexican 
Attorney  General  Pedro  Ojeda  Paullada. 

Because  the  typical  drug  smuggling  and  distribution  ring  must  invariably  use  telephone 
communcations  to  transact  business  from  time  to  time,  prosecutors  must  always  be 
prepared  to  aid  DEA  investigators  in  obtaining,  often  on  short  notice,  court-authorized 
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wire-taps  where  probable  cause  can  be  established  to  indicate  particular  telephones 
are  being  utilized  in  major  operations. 

In  an  increasing  number  of  investigations,  Federal  grand  juries  must  be  utilized 
to  obtain  the  full  testimony  under  oath  of  unwilling  or  recalcitrant  witnesses  and 
so-called  "use  immunities"  must  be  sought  to  compel  the  testimony  of  the  "little 
fish"  in  a  particular  narcotics  operation  to  provide  incriminating  evidence  against  the 
"big  fish"  so  that  the  full  cast  of  characters  can  be  successfully  prosecuted. 

Prosecutors  must  always  be  alert  as  well  to  the  need  to  work  with  DEA  investigators 
in  providing  protection  for  government  witnesses  who  frequently  become  the  targets 
of  underworld  threats,  intimidation  and  worse  once  their  cooperation  is  made  known. 

And  finally,  the  prosecutors  must  be  alert  to  every  possibility  to  inform  the  courts 
of  the  need  for  extended  sentences  in  those  cases  where  convictions  are  obtained 
against  the  true  kingpins  of  illegal  narcotics  operations. 

The  effort  to  deal  with  the  threat  posed  by  large-scale  illicit  drug  operations  thus 
requires  a  close  and  constant  working  relationship  between  Department  of  Justice 
prosecutors  and  DEA  investigators  if  their  separate  efforts  are  to  be  maximized  to 
the  utmost.  We  intend  to  see  that  those  prosecutors  in  the  Criminal  Division  and 
the  United  States  Attorneys'  offices  charged  with  the  responsibility  for  prosecuting 
cases  involving  drug  offenses  do,  in  fact,  give  their  utmost  in  this  effort. 

The  principal  vehicle  in  this  undertaking  since  January,  1975,  has  been  the  special 
"Controlled  Substance  Prosecution  Units"  established  by  the  Department  of  Justice 
in  19  major  cities  throughout  the  United  States.  The  goal  of  these  units  is  to  lead 
enforcement  efforts  away  from  simply  an  aggregation  of  "buy  and  bust"  arrests  and 
prosecutions  and  toward  the  immobilizing  of  entire  networks  of  drug  distribu- 
tion— attacking  each  step  from  the  growth  of  illicit  drug-producing  crops  abroad, 
through  the  processing  mills  and  laboratories  both  here  and  abroad,  to  the  vast  importa- 
tion and  distribution  systems  utilized  to  put  a  wide  variety  of  illegal  narcotics  and 
dangerous  drugs  on  the  streets  of  American  communities. 

On  the  investigative  side,  we  can  only  applaud  DEA  Administrator  Peter  Bensinger's 
promise  that  DEA  effors  "will  not  be  on  the  street  dealer,  but  on  the  financier, 
importer,  the  criminal  organization  leader  or  leaders.,  and  to  this  end  we  are  devoting 
substantial  prosecutive  resources  ourselves,  coordinated  by  the  Narcotic  and  Dangerous 
Drug  Section  of  the  Criminal  Division  in  Washington. 

To  step  up  the  capability  of  our  prosecutors  in  this  effort,  a  series  of  training 
seminars,  of  which  the  one  this  week  in  Minneapolis  is  the  fifth,  have  been  held 
throughout  the  United  States  for  those  who  must  man  the  "front  lines"  in  the  effort 
to  deal  with  drug  enforcement.  At  these  sessions,  experienced  prosecutors  share  with 
each  other  and  with  those  junior  in  experience  the  latest  techniques  in  handling  the 
investigation  and  prosecution  of  major  drug  cases  before  grand  juries  and  Federal 
courts. 

To  date,  some  measure  of  success  has  been  forthcoming  in  this  effort  to  "up  the 
ante"  for  the  major  financiers  and  distributors  of  narcotics  and  dangerous  drugs.  But 
we  are  far  from  satisfied.  Those  engaged  in  this  highly  lucrative  field  have  no  shortage 
of  imagination  and  guild  themselves  and  constant  intelligence  gathering  and  sharing 
is  necessary  for  prosecutors  and  investigators  alike  to  keep  even,  let  alone  get  ahead 
of  the  adversaries. 

While  we  do  take  pride  in  those  successes  that  have  been  achieved,  we  know  that 
we  must  constantly  re-evaluate  our  position  and  change  our  priorities  as  new  needs 
arise.  We  believe,  however,  that  we  have  found  the  basic  formula  for  success — close 
cooperation  between  DEA  investigators  and  our  Controlled  Substance  Prosecution  Units 
in  the  development  of  major  cases. 

The  Department  views  with  special  pride  the  Central  Tactical  (CEN  TAC)  Program 
developed  by  the  Drug  Enforcement  Administration  in  1973 — a  program  which  is  tar- 
geted upon  major  organizations  operating  in  multiple  geographical  areas  of  the  United 
States.  Top  priority  is  given  to  an  investigation  once  it  has  achieved  CEN  TAC  status. 
The  investigation  is  coordinated  out  of  Washington.  Prosecutors  from  the  Criminal 
Division  and  Assistant  United  States  Attorneys  from  differenet  parts  of  the  country 
are  assigned  to  work  closely  with  agent  personnel.  Step  by  step  the  investigation 
proceeds  using  every  weapon  available  to  the  government.  A  typical  investigation  may 
very  well  be  supported  by  several  federal,  state  and  local  law  enforcement  agencies. 
Prosecutive  decisions  are  made  in  many  cases  to  proceed  under  all  statutes  available, 
including  those  unrelated  to  narcotics  such  as  tax  law  violations  and  laws  relating 
to  the  use  and  transportation  of  weapons. 

To  date,  some  17  major  CEN  TAC  investigations  have  been  launched,  these  have 
been  targeted  upon  large-scale  traffickers  in  Lebanese.  Mexican  or  Southeast  Asian 
heroin;  Colombian   cocaine;  and  domestic  methamphetamines.   Some  of  the   networks 
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whose  participants  are  now  under  arrest  or  indictment  have  stretched  into  dozens 
of  states  and  several  Canadian  provinces,  as  well  as  throughout  the  world.  As  we 
become  more  adept  at  using  the  legal  and  organizational  tools  I  have  discussed,  we 
can  look  forward  to  the  CEN  TAC  type  of  effort  becoming  more  the  rule  than  the 
exception. 

The  stakes  are  high  for  all  of  us  in  doing  battle  with  drug  abuse.  Those  engaged 
in  research  efforts  to  determine  the  "why"  of  drug  abuse  must  come  up  with  some 
answers.  Those  who  seek  the  optimum  means  of  treatment  and  rehabilitation  will, 
we  hope,  some  day  reach  their  goal.  These  efforts  can  cut  down  on  the  demand 
side  of  the  equation  by  reducing  the  market  for  the  merchants  of  menace  who  control 
drug  trafficking. 

But  in  the  meantime,  law  enforcement  must  continue  to  mount  its  unrelenting  cam- 
paign against  the  supply  side  of  the  equation.  Both  the  DEA  and  Justice  Department 
prosecutors  have  set  their  goals  high — nothing  less  than  a  maximum  effort  to  investigate 
and  prosecute  the  "Mister  Bigs"  who  monopolize  the  large  scale  production  and  dis- 
tribution of  illegal  drugs  in  this  nation.  No  statistical  striving  or  "seizure  syndromes" 
can  or  will  substitute  for  the  quality  prosecution — those  cases  which  place  behind 
bars  for  extended  jail  sentences  individuals  responsible  for  the  flow  of  illegal  drugs 
into  American  communities. 

The  prosecution  of  these  major  drug  traffickers  is  no  sport  for  the  short-winded. 
Dealing  with  only  the  supply  side  of  the  equation,  to  be  sure,  has  its  share  of  frustra- 
tions. But  I  am  confident  that  proficient  and  dedicated  investigators  and  prosecutors 
such  as  those  here  this  week  can  do  more  than  their  share  in  breaking  the  habit 
of  dispair  which  threatens  to  engulf  our  society  in  its  attitudes  toward  the  problem 
of  drug  abuse. 

I  wish  you  well  in  this  effort.  It  is  as  important  a  challenge  as  any  facing  law 
enforcement  today. 

Mr.  Bensinger.  I  am  happy  to  report  that  the  Commissioner  of 
IRS  and  I  did  sign  an  agreement  between  our  two  agencies,  as  a 
matter  of  fact,  yesterday,  that  would  provide  for  a  continuing  exchange 
of  information  from  DEA  to  IRS  on  just  the  kingpins  we  are  talking 
about,  which  you  referred  to. 

We  have  already  provided  to  IRS  names  of  individuals  in  class 
1  characteristic  violator  description,  who  we  believe  are  not  only 
involved  in  the  illegal  narcotics  traffic,  but  are  in  violation  of  the 
tax  laws  of  the  country. 

We  look  forward  to  IRS  asserting  a  positive  program  toward  focus- 
ing on  such  offenders  or  potential  offenders  of  their  laws. 

Mr.  Rector.  In  other  words,  are  you  saying  the  Department  of 
Justice  supports  the  President's  concern  that  IRS  vigorously  pursue 
tax  investigations  with  regard  to  high-level  drug  traffickers? 

Mr.  Bensinger.  I  could  not  emphasize  that  more  strongly. 

Mr.  Rector.  One  last  concern  relates  to  a  fairly  well-known  and 
widely  publicized,  I  guess  we  could  say,  tug-o-war  between  DEA — its 
predecessor  BNDD — and  Customs.  I  think  we  could  honestly  charac- 
terize the  relationship  between  these  two  entities  and  their  predecessor 
entities  as  somewhat  less  than  cooperative  on  occasion,  particularly 
with  regard  to  efforts  at  the  border. 

Since  the  Reorganization  Act  No.  2,  in  1973,  when  Customs  lost 
some  of  their  authority  with  regard  to  intelligence  gathering  and 
what-have-you,  I  think  we  have  all  learned  that  this  situation  was 
exacerbated.  We  are  concerned  as  to  what  the  current  relationship 
is  between  the  two  agencies. 

As  you  recall.  Senator  Bayh  indicated  earlier  he  was  especially 
concerned  about  the  possibility  of  a  continued  weak  link  in  the 
Federal  drug  law  enforcement  at  the  critical  point  where  heroin  is 
in  such  high  volume  and  purity;  namely,  at  the  border. 
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Mr.  Bensinger.  I  am  very  glad  you  raised  that  question.  I  don't 
agree  with  the  characterization  of  DEA  and  Customs  relationships 
as  being  strained.  I  think  at  the  present  time  they  are  very  good. 

Mr.  Rector.  I  was  making  reference  to  the  track  record,  the  past 
record  and  experience. 

At  this  point  we  will  insert  several  articles;  one  from  Newsweek 
and  the  other  from  Playboy. 

[Testimony  continued  on  p.  72.] 

[Exhibit  No.   13] 
(From  Playboy  Magazine,  February  1976] 

An  American  Gestapo 

(By  Frank  Browning) 

The  story  of  the  drug  enforcement  administration-perhaps  the  most  ruthless  and 
corrupt  government  agency  ever. 

There  are  a  great  number  of  people  who  regard  narcotics  agents  as  corrupt  Nazis 
who  don't  know  how  to  open  the  door  except  with  the  heel  of  their  right  foot. — John 
R.  Bartels,  Jr.,  Former  Administrator,  Drug  Enforcement  Administration. 

John  Bartels  used  to  be  one  of  the  most  important  cops  in  America.  A  trim  man 
with  thick  black  hair,  he  had  set  out  on  a  career  that  could  have  surpassed  that 
of  the  legendary  J.  Edgar  Hoover.  Bartels  was  Mr.  Narc,  head  of  the  largest,  best- 
equipped  and  theoretically  the  most  professional  antinarcotics  force  in  the  world:  the 
U.S.  Drug  Enforcement  Administration. 

Today  the  Drug  Enforcement  Administration  is  the  subject  of  a  major  and  still 
secret  criminal  investigation  by  the  Attorney  General.  John  Bartels  is  a  private  citizen. 
Many  of  his  former  lieutenants  spent  last  summer  squirming  under  the  hot  lights 
of  a  Senate  investigation  and  soon  after  asked  for  early  retirements  or  educational 
furloughs.  How  Bartels  and  his  associates  brought  down  this  46-year-old  institution 
is  one  more  of  the  elaborate  intrigues  of  Watergate,  a  story  of  secret  police,  foreign 
adventure,  zealous  warlords  and  high-rolling  corruption.  Bartels  never  liked  the  fact 
that  many  Americans  regarded  his  agents  as  Nazis;  most  Americans,  he  used  to  say, 
don't  really  know  who  the  Federal  narcotics  agent  is,  what  he  does  or  how  he  works. 
But  those  citizens  who  do  know,  who  have  seen  the  $10,000,000  "buy"  budget  in 
action,  who  have  been  forced  to  swallow  their  own  excrement  in  sleek  torture  chambers 
of  South  America,  who  have  had  high-voltage  electrodes  clamped  to  their  genitals, 
and  those  honest  agents  whose  hands  have  been  tied  by  their  DEA  superiors  do 
understand  all  too  well  the  cruel  irony  in  Bartels'  rhetoric. 

The  combination  of  writhing  junkies  and  billionaire  heroin  dealers — as  in  The  French 
Connection — has  turned  the  hardfisted  narc  into  a  national  folk  hero.  But  the  story 
was,  in  reality,  a  corruption  conviction  against  the  real-life  hero  of  the  actual  French- 
connection  case  and  the  mysterious  disappearance  of  much  of  the  confiscated  heroin. 
Evaluations  of  the  Federal  narcotics  program  by  the  Customs  Bureau,  by  the  State 
Department  and,  most  recently,  by  the  U.S.  Senate  all  corroborate  the  conclusions 
of  a  critical,  inside  report  solicited  for  the  White  House  in  1974:  Federal  narcotics 
investigation  "is  the  most  sordid  story  in  the  annals  of  law  enforcement."  It  began 
formally  in  1930,  when  the  Treasury  Department  founded  its  Bureau  of  Narcotics 
in  the  wake  of  a  narcotics  scandal.  It  reached  its  climax  in  1973,  when  President 
Richard  Nixon  gave  the  bureau  a  massive  injection  of  secrecy  and  money  and  changed 
its  name  to  DEA.  And  it  came  to  an  apparent  conclusion  last  year,  when  the  "sordid 
story"  could  no  longer  be  kept  from  the  Attorney  General  or  Congress. 

The  real  character  of  the  DEA  was  best  expressed  to  a  doctor  who  had  dared 
criticize  Nixon's  scheme  for  creating  a  superagency  called  DEA  by  White  House  aide 
Egil  Krogh:  "Anyone  who  opposes  us  we'll  destroy.  As  a  matter  of  fact,  anyone 
who  doesn't  support  us  we'll  destroy." 

Forty-six  years  after  the  bureau's  birth,  the  job  of  the  narc  is  again  up  for  examina- 
tion. Senate  investigations  have  revealed  incompetence  and  probable  corruption  at 
the  highest  levels  of  DEA,  and  a  Federal  grand  jury  may  be  empaneled  to  bring 
indictments  against  the  agency's  officers.  Despite  the  investigations,  no  one  has  asked 
what  kind  of  narcotics-enforcement  policy  is  best,  and  there  is  no  reason  to  suppose 
that  past  DEA  atrocities  will  not  be  re-enacted  again  and  again.  The  Donald  Askew 
family  of  Collinsville,  Illinois,  knows  about  DEA  brutality.  The  family  made  headlines 
in    1973  when  the  door  to  their  house  was  broken  down  by  Federal  narcotics  agents 
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who  had  the  wrong  address.  Emotionally  upset  after  the  terrorizing  raid.  Askew  had 
to  quit  work  for  several  months  and  was  briefly  threatened  with  a  $5,950,000  libel 
and  slander  suit  from  the  very  agents  who  illegally  broke  into  his  home. 

In  Massapequa,  New  York,  carpenter  John  Conforti  nearly  had  his  house  torn  down 
by  Federal  narcotics  agents.  It  was  June  9,  1972— a  muggy  evening  in  an  upper- 
middle-class  Long  Island  village.  John  and  his  wife,  Adele,  were  puttering  around 
the  kitchen  when  a  literal  phalanx  of  Federal  narcotics  agents  surrounded  their  house: 
30  agents  altogether,  armed  not  only  with  guns  but  also  with  hammers,  crowbars 
and  trench-digging  equipment.  Threatened  by  an  agent  who  held  a  raised  crowbar 
in  his  hand,  Conforti  was  ordered  to  turn  over  $4,000,000  the  bureau  had  decided 
he  was  hiding  for  an  in-law  recently  convicted  on  narcotics  charges.  If  Conforti  didn't 
turn  over  the  money,  one  agent  told  him,  "We'll  knock  down  the  house." 

To  this  day.  no  money  has  been  found.  And  the  agents  did  wreck  his  house,  stripping 
it  of  aluminum  siding,  digging  deep  trenches  in  the  lawn,  ripping  insulation  out  of 
the  walls  and  ransacking  the  furnishings.  By  the  time  they  were  finished,  the  agents 
had  spent  an  entire  day  destroying  the  Conforti  home.  Conforti  sued  the  Government 
(including  associate  regional  narcotics  director  Jerry  Jenson,  later  a  high  official  in 
DEA's  headquarters)  and  won  a  $160,000  settlement.  Are  these  ill-directed  attacks 
against  citizens  exceptional,  as  the  drug-enforcement  people  maintain?  Or  are  they 
typical  of  an  attitude  and  a  system  of  law  enforcement  based  on  comic-book  bravado? 
The  abolition  of  DEA  and  the  sacking  of  its  top  officers  will  not  provide  an  easy 
answer.  A  simple  lateral  transfer  of  the  DEA  men  to  the  FBI — at  a  time  when  the 
FBI  itself  is  under  intense  investigation  for  door  smashing  and  dirty  tricks  can  hardly 
ensure  the  safety  of  American  citizens  from  killer  crooks  or  killer  cops. 

Defenders  of  the  Federal  narcotics  program  take  the  line  advanced  so  graphically 
in  French  Connection  II:  that  drug  dealers  are  so  vile  and  vicious  that  any  means 
at  all  are  permissible  in  fighting  them  and,  in  fact,  only  the  most  brutal  police  tactics 
are  effective.  Just  such  justification  gave  birth  to  the  following  cases: 

Carlos  Choy  Zeballos,  a  Chilean  clothing  merchant,  was  forcibly  abducted  and  held 
in  isolation  for  five  months  by  DEA  agents  in  a  case  of  mistaken  identity.  A  Federal 
judge  ordered  Zeballos  released  in  September  1974,  and  then  told  prosecutors  he 
was  "completely  outraged"  to  find  that  DEA  was  still  holding  him  several  days  later. 

Julio  Juventino  Lujan,  an  .Argentine  citizen  and  suspected  narcotics  dealer,  was 
tricked  into  going  to  Bolivia,  then  was  abducted  by  American-sponsored  agents  in 
Bolivia  and  delivered  onto  an  American  airplane  bound  for  the  U.S.,  where  he  could 
be  arrested.  Although  the  judge  ruled  irrelevant  Lujan 's  charges  of  illegal  American 
conduct,  he  conceded  that  it  involved  "American  agents  kidnaping  the  leading  perpetra- 
tors from  South  America  to  bring  them  to  trial." 

Carlos  Baeza,  a  Chilean  citizen,  was  arrested  two  months  after  the  CIA-directed 
coup  of  September  1973  at  the  specific  direction  of  DEA  agents.  Baeza,  who  had 
no  criminal  record  in  Chile  and  who  was  never  tried  for  any  crime  there,  was  beaten, 
subjected  to  electric  shock  on  his  head,  legs  and  genitals,  kept  unaware  of  any  charges 
against  him,  released  temporarily  only  through  a  bribe,  then  rearrested  and  held  under 
a  false  name,  tortured  again  and  made  to  swallow  feces  until  he  vomited;  finally, 
he  was  abducted  from  Chile  with  direct  cooperation  of  American  agents  and  Chilean 
police  in  explicit  violation  of  Chile's  own  laws  of  extradition. 

Or  take  the  case  of  Francisco  Toscanino,  an  Italian  citizen.  Brought  before  a  Federal 
court  in  New  York  for  conspiring  to  import  narcotics  into  the  United  States,  Toscanino 
claimed  he  had  been  first  kidnaped  and  then  tortured  by  paid  employees  of  the  Amer- 
ican embassy.  Lured  from  him  home  in  Montevideo,  Uruguay,  by  a  phone  call  on 
January  6,  1973,  he  agreed  to  meet  a  U.S. -paid  Uruguayan  officer  at  a  nearby  deserted 
bowling  alley.  There  he  was  jumped  by  seven  men,  knocked  unconscious,  bound, 
blindfolded  and  thrown  into  the  rear  seat  of  the  police  officer's  car— all  in  plain 
sight  of  his  terrified,  seven-month-pregnant  wife. 

What  followed  for  Toscanino— at  that  time  a  presumably  innocent  defendant  under 
American  law— rivals  Soviet  police  tactics.  Dragged  by  his  abductors  across  the  Brazilian 
border,  where  deportations  to  America  are  easier  to  arrange,  he  was  first  taken  to 
Porto  Alegre  and  held  incommunicado  for  1 1  hours,  then  sent  on  to  Brasilia.  At 
no  time  was  he  allowed  to  consult  a  lawyer  or  to  contact  his  family  or  the  Italian 
consulate,  nor  was  there  at  any  time  an  agreement  of  extradition  for  Toscanino  between 
the  United  States  and  Uruguay.  For  17  days,  he  was  tortured  and  interrogated,  and 
reports  of  the  interrogation  were  regularly  dispatched  to  the  U.S.  Government.  He 
was  denied  sleep,  food  or  water  for  days  at  a  time  and,  instead,  was  fed  intravenously 
in  amounts  just  large  enough  to  keep  him  alive. 

"When  he  could  no  longer  stand,"  his  lawyer,  Ivan  Fisher,  told  the  court,  "he 
was    kicked    and    beaten    but   all    in    a   manner   contrived   to   punish    without   scarring. 
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When  he  would  not  answer,  his  fingers  were  pinched  with  metal  pliers.  Alcohol  was 
flushed  into  his  eyes  and  nose  and  other  fluids  .  .  .  were  forced  up  his  anal  passage. 
Incredibly,  these  agents  of  the  United  States  Government  attached  electrodes  to 
Toscanino's  ear  lobes,  toes  and  genitals.  Jarring  jolts  of  electricity  were  shot  throughout 
his  body,  rendering  him  unconscious  for  indeterminate  periods  of  time  but,  again, 
leaving  no  physical  scars." 

Taken  to  Rio  de  Janeiro  on  January  25,  he  was  drugged  and  placed  on  a  plane 
to  New  York,  where,  upon  awakening,  he  was  arrested  by  U.S.  agents  and  later 
placed  on  trial.  During  Toscanino's  trial,  evidence  of  his  torture  was  not  admitted 
as  testimony.  He  was  convicted  and  only  on  appeal  did  he  win  the  right  to  a  hearing 
on  the  charges  of  torture.  Further,  the  court  quoted  Supreme  Court  Justice  Felix 
Frankfurter,  who  had  reversed  conviction  in  a  similar  case:  "Applying  these  general 
considerations  to  the  circumstances  of  the  present  case,  we  are  compelled  to  conclude 
that  the  proceedings  by  which  this  conviction  was  obtained  do  more  than  offend 
some  fastidious  squeamishness  or  private  sentimentalism  about  combating  crime  too 
energetically.  This  is  conduct  that  shocks  the  conscience.   ..." 

Narcotics  enforcement  in  America  began  in  earnest  with  the  1914  Harrison  Act, 
written  in  response  to  a  set  of  international  agreements  aimed  at  curbing  the  illegal 
international  traffic  in  drugs.  The  act  specifically  stated  that  it  was  not  intended  to 
limit  doctors  in  issuing  regular  narcotics  prescriptions;  in  fact,  enforcement  of  the 
act  was  assigned  to  the  Treasury  Department  only  because  it  levied  taxes  on  narcotics 
sales.  But  the  fanaticism  engendered  by  Prohibition  and  World  War  One,  including 
appointment  of  a  gentleman  named  Colonel  L.  G.  Nutt  (later  driven  from  office  on 
a  drug  corruption  charge)  to  the  Narcotics  Division  of  the  Prohibition  Commission, 
gave  the  T-men  all  they  needed.  The  few  doctors  willing  to  forget  their  fees  and 
set  up  low-cost  treatment  clinics  for  addicts  came  under  fire — and  frequently  indict- 
ment— as  profiteering,  if  not  subversive,  peddlers.  The  American  Medical  Association 
joined  the  T-men  in  a  new  campaign  to  turn  addicts  into  criminals. 

The  A.M.A.'s  Committee  on  Narcotic  Drugs  proclaimed:  "The  shallow  pretense  that 
drug  addiction  is  a  disease  which  the  specialist  must  be  allowed  to  treat  .  .  .  has 
been  asserted  and  urged  in  volumes  of  literature  by  the  self-styled  specialists.  The 
vice  that  causes  degeneration  of  the  moral  sense,  and  spreads  through  social  contacts, 
readily  infects  the  entire  community,  saps  its  moral  fiber  and  contaminates  the  individual 
members,  one  after  another,  like  the  rotten  apples  in  a  barrel  of  sound  ones." 

The  dissenting  doctors  began  to  go  to  jail.  Almost  overnight,  the  black  market 
in  narcotics,  like  the  black  market  in  Prohibition  liquor,  became  a  billion-dollar  business. 
T-men  extracted  court  decisions  that  prohibited  medicinal  narcotic  prescriptions  for 
addicts.  Not  until  1937,  however,  did  they  find  the  case  they  most  needed,  in  the 
person  of  a  crippled  young  Seattle  physician.  Dr.  Thomas  P.  Ratigan,  Jr.,  who  had 
twice  before  been  acquitted  of  Federal  narcotics  charges  brought  against  him  for  operat- 
ing a  low-cost-to-free  addiction  clinic  for  the  city's  massive  skid-row  population.  The 
bureau's  previous  failures  in  their  campaign  to  get  Dr.  Ratigan  were  not  without  value. 
Instead  of  simply  seizing  his  records,  as  they  had  before,  they  began  to  accost  his 
patients,  threatening  them  with  prison  sentences  if  they  entered  his  clinic. 

After  threats  and  intimidation,  the  agents  decided  to  move.  One  October  day  in 
1935,  they  burst  into  Ratigan 's  office  and  arrested  him,  three  patients  who  were  with 
him  and  1 2  patients  who  arrived  later.  Establishing  a  method  of  operation  that  was 
to  be  a  Federal  narcotics  hallmark  ever  since,  the  T-men  had  planted  an  addict 
"Government  informant  "  who  had  gone  regularly  to  the  clinic  for  treatment  and  so 
testified,  adding  that  he  had  once  "bought"  a  three-dollar  narcotics  vial  from  the 
doctor.  Government  testimony  also  came  from  another  addict  informant  and  her 
three-time-loser  burglar  husband. 

Though  Ratigan  was  convicted  and  later  failed  to  secure  Supreme  Court  review, 
his  trial  testimony  as  recorded  by  historian  Rufus  King  has  proved  among  the  most 
apt  characterizations  of  bureau  policy  ever  made;  its  predictive  value  could  not  have 
been  more  accurate:  "The  only  logical  way  of  preventing  more  persons  from  becoming 
addicts,  "  Ratigan  told  the  court,  "is  for  physicians  to  administer  to  the  addicts  and 
not  permit  the  patients  to  receive  any  morphine  for  self-administration.  The  addicts 
who  have  morphine  in  their  possession  are  the  ones  who  create  more  addicts.  The 
number  of  addicts  will  increase  greatly  year  after  year  until  some  definite  system 
of  treating  them  is  adopted  by  the  entire  medical  profession." 

To  the  eternal  and  public  glee  of  Narcotics  Bureau  commissioner  Harry  Anslinger, 
Ratigan  never  again  won  the  right  to  practice.  Tragically  and  posthumously,  his  position 
has  finally  won  vindication.  A  damning  1963  statement  from  the  New  York  Academy 
of  Medicine  declared: 
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From  the  year  of  the  Harrison  Act  to  1938  it  is  estimated  that  25.000  physicians 
were  arraigned  and  3000  served  penitentiary  sentences  on  narcotics  charges.  About 
20,000   were   said   to   have   made   a  financial   settlement.    ...    It   is  evident  that 
the  Supreme  Court  opinion  in  the  Lindner  case,  removing  restrictions  on  treatment 
of  addicts,   had   no   noticeable   restraining  effect  on   the   Treasury   Department   in 
its  war  on  physicians.  .  .  .  The  abandoned  addicts,  in  order  to  satisfy  their  compul- 
sive   needs,   were   driven    to    the    illicit    traffic.    .    .    .    Dictation,    threats,   hounding 
and  oppression  from  the  narcotics  force  over  the  years,  and  still  continuing,  were 
so   indelibly   fixed   in   physicians'   minds   as   not   to   be   easily   forgotten   or   readily 
braved.  ...  So  thoroughly  has  the  smear  job  on  addicts  been  done,  so  outrageously 
but  erroneously   have   they   been  depicted   that  the   mere   mention  of  their   name 
has  conjured  up  an  image  of  dangerous  criminals  or  fiends. 
Almost  40  years  ago.  Congressman  John  Coffee  from   the  state  of  Washington  at- 
tacked the  Harrison  Act  and  its  prosecution  as  a  major  stimulus  to  organized  crime, 
pointing   out   that    the   law   enormously   reduced    the    legitimate    importation   of  drugs, 
"while  developing  a  smuggling  industry  not  before  in  existence." 

"That,  however,  is  only  the  beginning,"  Coffee  said.  "Through  operation  of  the 
law,  as  interpreted,  there  was  developed  also,  as  counterpart  to  the  smuggling  racket, 
the  racket  of  dope  peddling;  in  a  word,  the  whole  gigantic  structure  of  the  illicit- 
drug  racket,  with  direct  annual  turnover  of  upwards  of  a  billion  dollars. 

"Morphine,"  he  argued  to  the  deaf  ears  of  Congress,  "which  the  peddler  sells  for 
a  dollar  a  grain  would  be  supplied,  of  pure  quality,  for  two  or  three  cents  a  grain 
( 1938  prices).  The  peddler,  unable  to  meet  such  a  price,  would  go  out  of  business— the 
illicit-narcotic-drug  industry,  the  billion-dollar  racket,  would  automatically  cease  to  exist. 
Then  a  moment  or  so  later  in  his  speech.  Congressman  Coffee  asked  a  question 
few  politicians  in  America  have  dared  ask,  a  question  that  demands  to  be  asked 
still  today:  "Why  should  persons  in  authority  wish  to  keep  the  dope  peddler  in  business 
and  the  illicit-drug  racket  in  possession  of  its  billion-dollar  income?  It  will  be  obvious, 
I  think,  that  this  is  the  significant  question  at  issue.  ...  If  we,  the  representatives 
of  the  people,  are  to  continue  to  let  our  narcotics  authorities  conduct  themselves 
in  a  manner  tantamount  to  upholding  and  in  effect  supporting  the  billion-dollar  drug 
racket,  we  should  at  least  be  able  to  explain  to  our  constituents  why  we  do  so." 

October  20,  1969,  early  evening.  The  door  banged  behind  him  as  Robert  demons 
headed  toward  the  car  outside  his  Quincy  Street  home  in  Brooklyn,  demons  was 
a  34-year-old  black  who  was  beginning  to  learn  what  life  was  like  as  a  snitch,  a 
man  who  has  turned  informer. 

This  day,  he  told  his  wife  before  leaving,  was  going  to  make  it  all  different.  This 
day,  he  said  as  he  pulled  out  a  large  wad  of  cash,  he  was  going  "to  work  the  biggest 
deal"  of  his  life.  This  day  was  his  last;  the  next  morning,  his  bullet-riddled  corpse 
lay  crumpled  inside  a  car  beneath  the  Verrazano-Narrows  bridge  connecting  Brooklyn 
and  Staten  Island. 

Robert  demons  "flipped,"  or  became  an  informer,  after  Federal  narcotics  agent 
Dennis  Hart  made  a  dope-peddling  case  on  him.  Offered  the  choice  of  informing 
or  "going  up,"  demons  had  apparently  agreed  to  cooperate  with  Hart  and  began 
to  infiltrate  an  organization  run  by  two  ex-Servicemen  who  were  importing  narcotics 
from  Thailand,  carrying  phony  military  documents,  travel  orders,  old  uniforms  and 
standard  GI  gear,  including  duffel  bags  packed  with  heroin. 

demons'  infiltration  paid  off  Early  in  February  1969,  he  was  able  to  lead  agent 
Hart  to  a  house  in  the  South  Jamaica  section  of  Queens  where  the  smugglers  had 
just  landed  a  new  shipment.  Hart  made  his  arrests,  and  although  there  has  been 
persistent  doubt  whether  all  the  drugs  seized  ever  made  it  to  the  Federal  evidence 
locker,  the  case  appeared  to  be  a  credit  to  agent  and  snitch  alike. 

A  few  months  later,  however,  the  picture  began  to  change.  According  to  subsequent 
court  records.  Hart  began  to  confer  with  one  of  the  defendants,  visiting  with  him 
in  August  and  again  early  in  October.  By  late  October,  the  Government  was  ready 
to  begin  its  case.  But  then  demons,  the  star  witness,  was  murdered.  His  testimony 
as  an  informer  was  crucial;  without  it,  there  could  have  been  no  justification  for 
issuing  search  warrants  against  the  alleged  smugglers.  Still,  pretrial  hearings  went  ahead. 
Then,  on  the  third  day  of  hearings,  November  sixth,  after  he  had  offered  his  own 
testimony.  Hart  was  seen  conferring  with  one  of  the  defendants  in  a  corridor  of  the 
Brooklyn  Federal  courthouse  and,  according  to  court  documents,  arranged  a  later 
meeting  for  the  same  day  on  a  West  Side  Manhattan  pier.  On  November  eighth, 
the  heroin-smuggling  charges  were  dropped  and  replaced  by  a  charge  of  failing  to 
pay  an  import  tax  on  narcotics.  It  is  still  not  known  if  November  sixth  was  the 
first  date  Hart  met  with  the  defendant  or  if  he  did,  in  fact,  meet  with  him  before 
demons"  death.    Police  sources,   however,  find   it   hard  to  believe  a  deal   could  have 
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been  initiated  between  the  agent  and  the  defendant  in  the  morning  and  a  large  payment 
made  the  same  afternoon. 

New  York  City  Police  had  begun  a  routine  investigation  of  demons'  murder.  Initially, 
nothing  seemed  unusual  about  it.  demons  appeared  to  them  to  be  one  more  of 
the  several  hundred  murders  that  go  unsolved  each  year.  Only  when  they  received 
a  fingerprint  report  did  they  learn  demons  had  been  a  Federal  narcotics  informant. 
Immediately,  they  contacted  BNDD,  and  Hart,  as  demons'  former  controller,  was 
assigned  to  assist  the  homicide  investigation. 

The  police,  of  course,  were  unaware  of  any  meetings  between  Hart  and  one  of 
the  original  defendants.  Initially,  the  possibility  of  any  illegal  activity  by  Hart  did 
not  occur  to  them.  But  as  the  investigation  proceeded,  they  began  to  develop  their 
suspicions.  "(The  city  police  and  Hart)  worked  together  for  several  weeks,"  one  former 
New  York  officer  has  said.  "And  the  more  they  got  into  it,  the  more  the  finger 
pointed  to  Hart  as  their  prime  suspect.  Hart  lived  on  Staten  Island  and  there  was 
a  quantity  of  drugs  missing  from  the  original  (Hart's)  seizure.  So  the  inference  is 
that  Hart  may  have  been  going  to  meet  demons  and  then  sell  him  the  junk — of 
course,  that's  just  a  police  theory  of  the  case;  maybe  they  were  wrong.  Anyway, 
then  the  cops  found  out  Hart  had  a  couple  of  extra  guns  and  they  asked  (Narcotics 
Bureau  regional  director  William  Durkin's)  office  to  produce  the  guns  for  ballistics 
tests — specifically  because  the  gun  that  killed  demons  was  supposed  to  be  the  same 
type  that  Hart  had.  The  cops  made  the  request  a  couple  of  times  and  to  no  avail. 
By  now  it  was  November.  A  month  later  and  homicide  was  breathing  down  Hart's 
neck.  The  bureau  never  produced  the  guns.  Next  thing  the  cops  knew.  Hart  had 
been  transferred  out  of  the  New  York  bureau  to  another  Government  agency." 

Robert  demons'  murder  was  never  solved.  However,  several  months  later.  Hart 
and  his  former  partner,  Richard  Patch,  were  indicted  for  extortion.  Much  of  the 
evidence  for  the  charge  grew  out  of  the  investigations  made  by  the  city  homicide 
squad.  The  extortion  indictment  charged  that  Hart's  November  sixth  rendezvous  with 
the  original  drug  defendants  was  to  arrange  the  first  third  of  a  $60,000  payoff  that 
resulted  in  a  reduced  drug  charge.  Investigators  on  the  case  point  out  that  the  key 
to  the  reduced  charge  was  the  death  of  demons,  and  that  the  defendants  had  no 
motive  to  murder  him,  since  they  were  unaware  of  his  role  in  their  indictment. 

The  ultimate  arrest  of  Hart  and  Patch  was  made  on  December  26,  1969,  by  BNDD 
agents  at  Goldsboro,  North  Carolina.  The  two  former  narcotics  agents  were  alleged 
to  be  picking  up  a  final  $40,000  from  the  smugglers.  The  BNDD  agents  seized  the 
money  as  evidence,  but  the  extortion  case  against  them  was  later  dismissed  because 
of  a  technical  flaw  in  the  prosecution. 

Any  agent  who  transfers  from  one  Federal  agency  to  another  must  be  cleared  by 
his  original  boss,  and  any  pending  investigations  against  the  agent  must  be  reported. 
No  such  reports  were  made  on  Hart  when  he  suddenly  transferred  out  of  the  narcotics 
bureau  after  the  New  York  police  asked  to  check  his  guns.  An  investigator  in  the 
case  declared,  "Everybody  in  that  goddamned  office  knew  Hart  was  under  investigation. 
When  Durkin  releases  Hart,  giv'  him  a  clean  bill,  he's  removing  a  potential  problem 
and  giving  him  to  another  Government  agency."  When  Durkin  approved  the  transfer, 
he  effectively  shielded  Hart  from  any  internal  investigation.  And  he  blocked  the  New 
York  City  police  from  going  any  further  in  their  investigation. 

The  end  results:  Hart  and  his  buddy  Patch  went  free  when  a  mistrial  was  declared; 
The  smugglers  took  an  easy  rap  on  violation  of  import  duties;  and  Informer  Robert 
demons  lay  dead.  And  regional  bureau  director  William  Durkin,  who  oversaw  the 
whole  case?  He  was  promoted  to  Washington,  where  he  eventually  became  assistant 
administrator  of  DEA  enforcement.  In  Washington,  another  DEA  officer  then  tried 
to  reopen  the  investigation  into  demons'  death.  But  he  received  many  threatening 
phone  calls,  the  last  advising  him  to  prepare  himself  for  his  wife's  funeral,  and  he 
stopped.  The  strange,  unresolved  deaths  of  informants  have  become  almost  common 
in  the  narcotics  bureau.  When  corruption  scandals  wrenched  the  New  York  office 
in  1968  and  1969,  over  30  agents  were  forced  to  leave;  only  a  few  were  indicted, 
but  had  the  prosecutors  checked  office  records,  they  would  have  found  that  the 
"disgraced  officers"  also  maintained  disgracefully  high  death  rates  for  the  informers 
they  controlled.  Narcotics  agents  have  long  held  a  universally  vicious  reputation.  Many 
modern  police  critics  believe  the  narc  is  a  special  breed  of  cop,  that  narcotics  squads 
attract  men  who  are  possessed  of  cold  streaks  of  sadism.  Emotionally  frustrated,  perhaps 
even  sexually  repressed,  the  argument  suggests  they  are  in  search  of  the  dirtiest  game 
in  town.  Or,  as  in  the  case  of  a  well-publicized  Vermont  narc,  they  are  police  failures 
who  find  prestige  and  gratification  in  the  narc  role.  Several  current  and  former  agents, 
including  one  who  held  a  senior  position  in  DEA,  subscribe  to  that  theory.  Asked 
what   kind  of  men   he   looked  for,  former  New   York  director   Daniel   P.  Casey  once 
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responded:  "Alley  cats."  Such  simple  psychological  explanations,  however,  seem  in- 
adequate. Instead  of  asking,  "What  motivates  a  narcotics  agent  to  become  a  corrupt 
torturer?"  it  may  be  better  to  ask  what  alternative  the  narcotics  agent  has.  As  Congress- 
man Coffee  said  in  1938,  the  entire  cops-and-robbers  premise  underlying  Arnerica's 
narcotics-control  effort  ensures  that  we  have  an  underworld  of  organized  crime.  In 
the  underworld,  power  and  survival  go  to  the  toughest,  the  meanest  and  the  most 
devious  of  men.  Any  cop  excited  by  the  adventure  and  the  glamor  of  fighting  mobsters, 
of  infiltrating  the  Mob  to  destroy  it,  has  got  to  be  ready  in  his  own  mind  to  outshoot 
the  fastest  gun  he  meets.  "You  gotta  understand,  the  best  narcs  are  a  lotta  times 
the  really  crooked  ones,"  one  ex-agent  in  New  York  insisted.  "They're  the  ones  who 
know  how  it's  done,"  One  agent  who  spent  only  a  year  under  cover  said  he  had 
nut  so  much  energy  into  creating  a  gangster  cover  that  at  the  end  he  no  longer 
knew  who  he  was  when  he  faced  the  mirror  each  morning.  Most  narcs  do  not  quit 
after  a  year  but  move  on  in  search  of  more  adventure  and  power — power  that  exists 
nowhere  else  in  American  law  enforcement.  Directing  a  small  squad  of  junkies,  the 
agent  becomes  his  own  minor  godfather,  given  fearful  respect  by  sick  junkies  and 
a  shooting  license  by  the  Government. 

Casey's  alley  cats  make  their  reputations  most  often  by  scoring  a  narcotics  buy. 
Usually,  the  buy  starts  from  a  very  low  dealer,  maybe  one  step  beyond  the  nodded- 
out  corner  junkie.  From  the  first  buy  he  makes  a  second  and  a  third,  trying  to 
increase  the  amount  in  each  case  until  he  can  either  arrange  a  deal  with  some  mythical 
Mr.  Big  or  until  he  pulls  his  badge  on  the  junkie  and  forces  him  to  become  an 
informant.  Competition  for  good  informants  is  intense  and  frequently  deadly.  Agents 
maintain  success  profiles  by  accumulating  large  numbers  of  cases,  and,  in  a  system 
based  on  buys,  the  informer  is  the  indispensable  human  commodity.  "We've  developed 
in  this  country,"  one  aging  veteran  of  the  streets  said,  "a  special  legal  doctrine  to 
be  used  in  victimless  crime.  We've  derived  a  way  to  manufacture  a  victim  It  goes 
back  to  the  speak-easies  of  the  Twenties.  There  for  the  first  time  you  find  the  buy. 
There  for  the  first  time  you  find  law  officers  themselves  empowered  to  be  the  complai- 
nant." 

To  attack  the  buy  system  in  Federal  narcdom  is  kind  of  like  stealing  the  robes 
from  the  Virgin  Mary.  So  fundamental  is  it  to  narcotics-enforcement  mentality  that 
for  the  fiscal  year  1976,  DEA  has  budgeted  over  $9,900,000,  a  figure  that  would 
give  each  of  2,300  DEA  agents  a  working  capital  of  more  than  $4,300.  "These  investiga- 
tive tools,"  DEA  said  of  the  money,  "are  the  cornerstone  of  our  enforcement  effort," 
But  in  the  special  economics  of  narcotics  enforcement,  a  starting  figure  of  $10,000,000 
is  eventually  worth  far,  far  more,  since  the  flash  money  offered  for  large  buys  where 
an  arrest  is  made  is  usually  reclaimed.  For  example,  when  secret  agent  Kojak  starts 
out  on  a  new  case,  he  might  buy  one  gram  of  heroin  for  around  $150  wholesale; 
he  might  stay  at  that  quantity  in  the  two  next  buys  to  build  up  confidence  with 
his  supplier,  having  then  spent  a  total  of  $450.  Then,  for  his  fourth  and  fifth  buys, 
he  could  escalate  to  two  and  four  grams,  pushing  his  contact  to  introduce  him  to 
a  bigger  dealer  who  would  sell  him  an  ounce  at  $4,000.  Until  he  made  his  final 
big  purchase,  he  would  have  spent  about  $1,300,  none  of  it  recoverable.  But  if  he 
succeeds  on  his  ounce  purchase  for  $4,000,  he  can,  in  most  cases,  instantly  reclaim 
the  money  and  use  it  again  for  new  buys  on  new  cases.  The  net  result  if  he  succeeds 
is  that  he  has  bought  $5,300  worth  of  heroin  using  only  his  original  $1,300.  Or, 
in  terms  of  simple  high  school  economics,  the  multiplier  effect  of  his  buy  money 
has  quadrupled  the  demand  for  heroin.  The  bigger  the  quantifies  he  tries  to  make 
and,  hence,  the  more  money  he  threatens  to  spend,  the  greater  is  the  multiplication 
effect.  According  to  one  narcotics  expert,  the  appropriate  multiplier  for  the  Federal 
buy  budget  is  between  four  and  five  times,  providing  the  Government  with  an  effective 
buy  budget  of  between  $40,000,000  and  $50,000,000. 

"Buying  creates  a  market  and  stimulates  producfion,"  wrote  one  expert  in  the  special 
White  House  report.  "[It]  is  an  input  of  money  into  the  system  and  it  generates 
a  profit  at  all  points  beyond  the  point  where  enforcement  action  was  taken."  (It 
must  be  heartening  to  persons  throughout  the  upper  echelons  and  on  back  to  the 
source  that  in  1976  DEA  will  sfimulate  the  economy  of  narcotics  with  a  subsidy 
of  $10,000,000.  DEA  is  not  only  their  largest  customer  but  often  pays  premium  prices.) 

The  two  big  arguments  DEA  advances  in  favor  of  the  buy  system  are  that  it  removes 
narcotics  from  traffic  and  it  offers  the  opportunity  to  arrest  the  seller.  Yet  the  nature 
of  the  system  inherently  precludes  arrest  in  all  but  the  final  transactions.  As  for  the 
narcofics  removed  from  illegal  traffic,  DEA  claimed  a  whopping  286  pounds  of  heroin 
removed  from  the  market  in  fiscal  1974,  the  latest  year  for  which  complete  figures 
are  available.  But  what  about  these  figures?  The  same  White  House  repoit  states: 
"Their  figures  on   'Federal   Drug  Removals   from   the   Domestic   Market'  are   not  that 
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at  all.  They  are  simply  the  gross  weight  of  substances  seized.  There  is  no  mention 
that  90  or  95  percent  of  the  substance  is  innocuous  material" — in  short,  the  milk 
sugar  with  which  the  drug  has  been  diluted.  In  its  own  statistical  summaries,  DEA 
concedes  that  street  heroin  never  reached  ten  percent  purity,  nor  did  wholesale  heroin 
hit  33  percent  purity.  However,  even  increasing  the  purity  to  60  percent  (the  quality 
usually  found  at  the  border),  the  total  narcotic  content  of  heroin  seizures  would  come 
to  less  than  175  pounds — a  rather  poor  showing  for  an  accumulated  buy  budget  of 
$50,000,000.  The  regular  1974  wholesale  price  of  those  same  175  pounds  of  heroin, 
based  on  DEA  data,  should  have  totaled  less  than  $22,000,000.  What  did  DEA  agents 
do  with  the  rest  of  their  buy  money?  It  would  seem  to  have  been  spent  on  the 
still  fanatical  pursuit  of  marihuana  and  cocaine. 

One  such  adventure  was  reported  in  The  New  York  Times  in  February  1973  with 
full  cooperation  of  the  bureau's  New  York  office.  The  writer  in  that  report,  Fred 
C.  Shapiro,  was  invited  along  on  the  final  bust  of  a  case  that  had  included  several 
previous  buys.  The  writer,  calling  the  cocaine  dealers  Tom,  Dick  and  Harry,  described 
how  the  agents  first  picked  up  Tom,  whose  homosexual  lover,  Dick,  sold  cocaine. 
The  narcs  "persuaded"  Tom  to  help  them  make  a  case  against  his  lover  by  arranging 
several  buys,  all  in  the  hope  of  getting  to  the  wholesaler — Harry.  At  last  the  big 
day  arrived  and  there  were  stake-outs  all  over,  on  both  Tom  and  Dick  and  on  the 
pizza  parlor  where  they  had  arranged  to  meet  a  new  "customer."  "This  is  nothing," 
one  agent  told  the  writer.  "Try  spending  20  hours  on  the  street  with  us  some  night. 
The  houses  jump  up  and  down  and  the  trees  do  a  jig" 

"He's  hooked  on  something  more  than  narcotics,"  one  agent  said  of  Tom.  "He's 
on  a  cops-and-robbers  trip.  I  think  he's  role  playing." 

"Well,  if  playing  robber  is  his  bag,  we'll  see  how  well  he  performs  tonight  when 
we  start  playing  cops,"  another  agent  answered. 

As  soon  as  the  buy  was  completed,  Tom  and  Dick  were  pulled  from  the  car,  shoved 
against  it  and  searched.  "When  it  came  to  role  playing,"  explained  Shapiro,  "Tom 
and  Dick  were  relative  amateurs;  narcs,  on  the  other  hand,  are  professionals.  Without 
an  overt  threat  or  even  a  brandished  fist,  they  impressed  a  palpable  menace  upon 
their  audience  of  two.  Even  the  required  recitation  of  the  Miranda  warnings — 'You 
have  the  right  not  to  answer  questions' — became  by  the  implication  of  its  emphasis 
a  direction  to  answer  questions."  And  so  the  homosexual  couple  cooperated,  leading 
the  narcs  to  Harry's  doorstep,  where,  when  the  door  was  opened  slightly,  they  burst 
through,  slamming  the  person  at  the  door  against  the  wall.  "Harry  was  the  source, 
all  right."  the  writer  said,  adding  a  few  lines  later  that  only  scales,  a  white  powder 
that  could  have  been  used  for  diluting  cocaine  and  some  marihuana  were  found. 
"With  his  cocaine  profits,  he  was  throwing  a  pot  party,"  the  writer  concluded. 

In  fact,  Harry  had  apparently  planned  a  party  that  evening  and,  as  is  probably 
true  for  half  the  parties  in  New  York  City,  some  people  who  came  did  bring  some 
pot  along.  One,  a  New  York  City  schoolteacher,  had  a  half-smoked  joint  in  his  pocket. 
An  agent  said  to  him:  "You  stupid  jerk.  You're  being  busted  and  you'll  probably 
lose  your  job  and  there  isn't  enough  marihuana  in  this  to  buzz  your  ears." 

Henry  Caudill  is  not  the  real  name  of  a  dry,  quick-witted  Southerner  who  works 
for  DEA.  He  and  other  agents  are  sensitive  about  their  identities,  among  other  reasons, 
because  of  what  happened  the  last  time  a  major  investigative  article  was  published 
about  DEA,  in  Rolling  Stone  in  December  1974.  DEA's  officers  bought  a  dozen  and 
a  half  copies,  spread  them  out  in  the  upstairs  conference  room  at  Washington  headquar- 
ters and  set  about  a  painstaking,  if  crude,  linquistic  analysis  to  discover  the  writer's 
unnamed  sources.  By  the  time  the  bosses  were  finished,  the  article  had  more  blue 
and  red  marks,  complete  with  critical  marginalia,  than  Rolling  Stone's  editors  could 
have  produced.  If  their  exercise  in  sleuthing  was  designed  to  intimidate  other  agents 
from  talking,  it  seems  to  have  failed,  for  by  the  time  word  trickled  all  the  way  out 
to  Caudill,  he  seemed  more  determined  than  ever  to  describe  the  techniques  of  DEA 
enforcement.  The  buy  and  informer  systems  are  just  part  of  what  bothers  him  about 
the  agency  today. 

"Sure,  you've  got  to  have  a  budget  to  buy  evidence  and  pay  informers.  What  you 
had  [in  the  Fifties  and  early  Sixties]  is  no  money  to  pay  informants.  What  they 
did,  don't  you  see,  is  trade  in  law  enforcement  for  information  and  trade  off  prosecution 
for  information.  But  you  get  a  point  of  diminishing  returns  with  that.  They  put  such 
pressure  on  the  informant  that,  in  effect,  you've  got  him  by  the  nuts.  That's  even 
what  they  call  it,  'the  nut,'  working  off  the  nut,  or  the  violation.  The  pressure  [on 
the  informant]  is  so  great  he'll  manufacture  information,  make  up  some  to  get  off 
the  hook.  It's  just  a  perfect  example  of  how  law  enforcement  is  maintaining  the 
problem." 
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Another  thing  about  DEA  enforcement  techniques  that  bothers  Caudill  is  what  he 
might  have  called  their  itchy  trigger  fingers:  "We  have  at  least  two  shoot-outs  every 
week,  or  at  least  it  seemed  that  way  last  summer  from  reading  the  daily  reports." 
The  shoot-outs,  he  says,  have  picked  up  since  the  old  Bureau  of  Narcotics  and  Dan- 
gerous Drugs  became  DEA  on  July  1,  1973.  "There  were  shoot-outs  in  BNDD,  but 
not  to  this  extent,"  he  said. 

But  when  agents  are  dealing  with  big  dope  dealers,  isn't  it  likely  that  they'll  run 
into  some  heavy  gunplay? 

"Look,"  he  explained.  "It's  the  way  they  create  situations.  There's  no  way  to  avoid 
it.  They  terrify  [the  guy  they're  after]  into  doing  the  only  thing  left  to  do.  It's  like 
with  a  cornered  rat.  What  do  you  think's  going  to  happen? 

"When  you  have  evidence  of  a  violation,  is  it  necessary  to  participate  in  a  confronta- 
tion? Why  not  set  up  a  situation  you  can  control?  If  you  can't  work  without  setting 
up  raids  to  get  evidence,  maybe  you  need  to  rethink  how  you're  doing  drug  investiga- 
tion." 

Agents  and  dealers,  unfortunately,  are  not  the  only  people  who  get  shot  or  have 
their  lives  disrupted. 

Consider  the  case  of  a  U.S.  Army  MP  killed  last  March  at  Walldorf,  West  Germany, 
by  a  DEA  agent;  an  ambush-anxious  agent  fired  away  as  the  soldier  moved  out  of 
the  shadows. 

Or  the  case  of  a  Edwardsville,  Illinois,  man,  John  Meiners,  whose  house  was  ransacked 
in  the  spring  of  1973  by  narcotics  agents  who  drank  11  cans  of  his  beer,  stole  golf 
clubs,  a  shotgun  and  a  camera  and  then  jailed  him  for  three  days  without  charges. 

Or  the  case  of  Dirk  Dickenson,  a  24-year-old  Eureka,  California,  resident  who  was 
shot  in  the  back  fleeing  from  his  house  when  an  Army  helicopter  full  of  armed, 
nonuniformed  men  swooped  down  on  him — along  with  at  least  five  carloads  of  addi- 
tional men.  Dickenson  died  and  the  Government  stood  by  the  narcotics  agent  who 
shot  him. 

Or  the  case  of  New  Jersey  school-teacher  Carmine  Ricca  Jr.:  Shuffling  down  the 
front  steps  to  his  apartment  house,  Ricca  was  headed  for  his  car.  He  was  going 
to  his  mother's  house  to  do  the  laundry,  a  Thursday-night  routine.  Overall,  Carmine's 
daily  routines  were  not  unbearable.  He  was,  he  reminded  himself,  safely  ahead  of 
most  of  his  New  Jersey  neighbors;  he  had  a  secure  job  and,  in  a  deepening  recession 
no  fear  of  being  laid  off.  Schools — least  of  all  public  vocational  schools — seldom  cut 
back  on  teachers.  Driving  away,  he  bounced  through  the  pothobs  in  the  street,  easing 
up  to  a  stop  sign. 

From  nowhere  two  plain,  unmarked  cars  abruptly  cut  him  off.  Ricca's  head  nearly 
hit  the  visor  as  his  foot  instantly  jammed  on  the  brake  pedal.  Before  he  could  pull 
his  head  back  to  the  side  window,  all  but  one  of  five  drably  dressed  men  had  jumped 
from  the  two  cars  and  were  headed  toward  him  with  what  seemed  like  an  arsenal 
drawn.  "Chump,"  he  said,  gritting  his  teeth  silently.  "The  one  time  I  have  cash  on 
me." 

The  street  lamps  shining  in  his  eyes,  Ricca  could  see  hardly  anything  of  the  men 
who  surrounded  his  car.  He  could  tell  they  were  yelling  and  banging  on  the  car 
roof.  Then  a  fleck  of  cold  blue  light  caught  the  corner  of  his  left  eye  and  drew 
his  focus  up  the  shiny  barrel  of  a  .380  Walther  PPK.  Dead  above  the  hammer  hung 
a  face  whose  skin  seemed  like  a  hard  mold  of  Styrofoam.  The  sight  on  the  pistol 
dug  into  the  window. 

Automatically,  his  left  shoulder  flinched.  He  jerked  his  body  to  the  right.  His  left 
foot  slipped  from  the  clutch,  his  ears  exploded  and  his  cheek  became  a  blood-filled 
light  bulb.  They  dragged  him  out  the  door  and  threw  him  against  the  hood.  His 
blood  flowed  down  the  fender  crease,  dripping  onto  the  bumper. 

Carmine  Ricca,  Jr.,  was  not  dead.  He  lay  in  the  hospital  for  weeks.  Four  months 
passed  before  doctors  could  remove  the  slug  from  its  resting  spot  close  to  the  brain. 
Federal  Drug  Enforcement  Administration  officers  admitted  shortly  after  they  shot 
him  that  they  had  confused  him  with  a  man  1 1  years  older  whom  they  had  observed 
entering  the  apartment  building  where  Ricca  lived.  Local  Kearny,  New  Jersey,  police 
officers  were  sickened.  Had  DEA  bothered  to  consult  them,  the  captain  said,  he  could 
have  prevented  the  shooting;  he  had  known  Ricca  since  he  was  a  high  school  athlete 
ten  years  earlier. 

At  first,  DEA  accused  Ricca  of  assaulting  a  Federal  officer  with  "a  dangerous  instru- 
mentality"— his  car,  which  had  lurched  forward  when  his  foot  slipped  off  the  clutch. 
Nearly  two  years  later,  no  grand  jury  has  seen  fit  to  take  action  on  that  charge. 
DEA  says  agent  James  Bradley  and  supervisor  Carlo  Boccia  got  out  of  the  Federal 
car  and  showed  their  badges.  Witnesses  say  they  saw  no  such  display. 


64 

Ricca  has  never  returned  to  Middlesex  Vocational  High  School.  Lacking  tenure 
there,  he  did  not  win  a  new  appointment.  What  parent  wants  a  teacher  around  who's 
been  "mixed  up  with  the  law"? 

Or  consider  the  case  of  Scott  Camil,  Marine  veteran  of  Vietnam  whose  political 
activity  on  behalf  of  Vietnam  Veterans  Against  the  War  made  him  a  defendant  in 
the  1973  Gainesville  Eight  conspiracy  trial.  He  won  acquittal  then  as  more  and  more 
of  the  prosecution's  evidence  turned  out  to  stem  from  the  Watergate  dirty-tricks  squad 
at  the  Miami  convention.  To  make  matters  worse,  during  all  this,  Florida  and  Federal 
officials  stuck  him  with  eight  other  raps,  two  for  kidnaping  and  six  for  various  drug 
charges.  The  kidnaping  charges  never  made  it  to  court,  four  of  the  drug  charges 
were  declared  unconstitutional  and  Camil  was  acquitted  of  the  last  two. 

On  Friday,  January  31,  Scott  answered  his  front  door  to  find  a  buxom  lady  named 
Barbara  in  search  of  a  former  house  resident  named  Randy.  Scott  tried  to  phone 
Randy  for  her,  but  he  got  no  answer.  Soon  Barbara  forgot  about  Randy  and  became 
much  more  interested  in  Scott.  She  became  a  regular  girlfriend  and  began  introducing 
him  to  her  friends,  two  guys  in  particular,  who  said  they  were  about  to  start  a  first-aid 
supply  shop.  Scott  met  her  friends  a  few  more  times,  the  last  time  on  March  31, 
when  he  hopped  into  the  front  seat  of  their  car  to  drive  into  downtown  Gainesville 
on  business  for  their  new  shop.  The  car  had  gone  less  than  a  dozen  blocks  when 
the  friend  in  the  back  seat  slung  his  left  arm  around  Scott's  neck  and  jammed  a 
gun  behind  his  right  ear.  "Move  and  I'll  blow  your  head  oft,"  the  man  told  him. 
Baffled,  Scott  tried  to  turn  to  see  what  was  happening,  found  the  gun  jammed  harder 
into  his  head.  He  decided  to  escape.  As  he  tried  to  open  the  car  door,  both  he 
and  corroborative  witnesses  say,  the  man  fired.  The  bullet  hit  Scott  in  the  back, 
passed  just  under  his  heart,  pierced  his  left  lung  and  touched  his  kidney  before  it 
stopped  just  beneath  the  skin  in  his  abdomen.  Scott's  new  friends  were  DEA  agents, 
as  was  Barbara.  DEA  maintains  that  Scott  fought  the  two  agents  after  they  had  identified 
themselves,  but  two  eyewitnesses  say  he  was  only  trying  to  escape.  When  one  of 
the  witnesses,  Danny  Joiner,  came  forward  at  the  scene  to  talk  to  Gainesville  police, 
he  says  a  Federal  Agent  told  him  to  leave.  "We  don't  need  any  witnesses;  we  have 
all  the  witnesses  we  need,"  Joiner  quoted  the  agent  as  having  said,  "You  can  come 
up  here  with  as  many  horseshit  witnesses  as  you  want,  but  don't  bother  me  with 
them"  another  DEA  agent  offered  later.  Only  after  he  was  shot  and  lying  in  the 
street,  Scott  says,  did  the  agents  show  any  badges.  Witnesses  also  say  they  pulled 
out  their  badges  once  they  were  out  of  the  car,  an  unlikely  procedure  if  they  had, 
in  fact,  displayed  them  while  still  inside. 

At  the  time  of  the  shooting,  there  was  no  arrest  warrant  out  on  Camil,  nor  had 
a  search  warrant  been  issued  for  his  house.  On  May  first,  he  still  had  not  been 
arrested,  although  an  indictment  was  issued  April  second  charging  him  with  two  counts 
of  "possession  with  intent  to  distribute"  cocaine  and  two  similar  counts  on  marihuana. 
Since  the  dates  on  which  two  drug  violations  were  alleged  to  have  occurred  were 
over  three  weeks  before  the  shooting,  both  Scott  and  his  attorney  wonder  why  DEA 
had  not  already  secured  arrest  warrants  on  him.  An  even  stranger  question  for  Scott 
is  why  narcotics  agents  in  searching  his  house  seized  boxes  of  notes  and  manuscripts 
he  had  been  using  to  write  a  book  about  his  political  work  in  Florida.  And  finally, 
Scott  wonders  why,  as  of  May  first,  a  month  after  the  shooting,  Gainesville  police 
had  been  unable  to  find  a  legal  registration  for  the  weapon  used  by  the  DEA  agent. 

Barbara  finds  those  questions  boring.  "Yeah,  we  set  him  up  to  bust  him,"  she 
admitted  before  the  trial.  "That's  our  job." 

In  October,  DEA  lost  its  case;  Scott  Camil  was  acquitted  of  the  charges  at  his 
third  trial  in  three  years. 

The  1974  report  on  DEA  solicited  by  the  White  House  speaks  of  civil  rights  problems, 
specifying  the  "My  Lai  syndrome."  "Internal  narcotics  enforcement  must  work  in  the 
Bill  of  Rights  area,"  the  report  reads.  "Perforce  it  must  proceed  on  the  basis  of 
warrants  and  the  technique  of  raids.  It  appears  that  in  the  stress,  strain  and  pressures 
of  working  with  the  dregs  of  society  in  the  lower  levels  of  the  traffic,  a  number 
of  agents  develop  a  Calleylike  attitude — the  whole  town  is  wrong  and  should  be  wiped 
out — a  la  Collinsville.  The  Federal  Government  must  ask  itself  why  the  Federal  narcotics 
effort  consists  so  much  of  kicking  doors  down,  attacking  the  protected  threshold  and 
failing  to  defend  to  its  utmost  the  sovereign  threshold  which  only  it  can  protect." 
About  the  time  that  report  was  made — 14  months  ago — DEA  was  making  headlines, 
demonstrating  just  such  a  My  Lai  syndrome  in  Aspen,  Colorado. 

Aspen  people  are  notorious  for  wanting  to  go  their  own  way  and  be  left  alone, 
even  if  some  are  a  little  pretentious  in  viewing  themselves  as  guarding  a  Tibetan 
retreat.  The  mellowed-out  pleasure  seekers  of  Aspen  seemed  to  gnaw  at  the  side 
of  DEA  planners,  especially  in  the  not  very  busy  world  of  the  Denver  DEA  substation, 
and  Operation  Snowflake  was  born. 
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As  Dr.  Peter  Bourne  sees  it,  Snowflake  was  the  natural  culmination  of  a  historically 
irrational  drug  policy  combined  with  a  band  of  overfmanced  police  fanatics.  Dr.  Bourne, 
an  anthropologist  and  a  psychiatrist,  was  until  1974  assistant  director  of  the  White 
House  Special  Action  Office  for  Drug  Abuse  Protection.  He  believes  Snowflake  is 
an  important  focal  point  for  examining  DEA  policy,  because  it  was  an  all-out  assault 
on  an  entire  community  undertaken  without  the  consent  of  the  community's  authorities. 
And  it  was  a  drive  directed  at  a  drug  that  he  says  is  not  dangerous — cocaine. 

DEA  described  Snowflake  as  an  attack  on  "one  of  the  largest  cocaine  distribution 
rings  in  the  United  States."  Twenty-seven  people  were  arrested  and  many  of  the  cases 
are  still  in  litigation.  The  arrest  came  after  several  months  of  undercover  work  by 
DEA  agents,  work  so  undercover  that  Aspen  police  were  not  advised  of  the  program 
until  after  it  was  well  under  way.  James  Moore,  a  deputy  district  attorney  for  Aspen, 
is  especially  upset  about  DEA's  behavior  there; 

"I  think  they  have  had  no  beneficial  impact  on  this  community  in  terms  of  controlling 
drug  abuse  or  the  sale  and  distribution  of  illegal  drugs  of  whatever  kind.  I  think 
it's  made  a  lot  of  people  paranoid  who  are  not  criminal  types  and  who  are  not 
actually  involved  in  any  sort  of  illegal  drug  deal." 

Police  detective  David  Garms,  who  went  to  the  Aspen  Police  Department  four  years 
ago  to  work  under  cover  on  narcotics,  is  even  more  upset  about  what  DEA  did 
to  his  town; 

"The  primary  impression  I  get  from  almost  every  BNDD,  and  subsequently  DEA, 
agent  is  that  they  have  far  more  materials,  far  more  money  and  far  more  manpower 
than  their  expertise  dictates. 

"Their  investigations  seem  to  be  based  on  the  premise  that  you  can  buy  anybody, 
and  if  you  offer  an  informer  enough  money  and  give  him  an  easy  way  out,  he'll 
do  what  you  want  him  to  do  and  he'll  introduce  you  to  somebody,  anybody.  Say 
if  I  walk  in  here  and  I  say,  T  want  to  buy  a  pound  of  coke  from  you.'  You  say, 
'Gosh,  Dave,  you  know,  I  don't  even  know  anybody  who  deals  in  coke.'  Well,  I 
hit  you  up  two  or  three  times  and  I  walk  in  and  open  this  briefcase  and  it's  filled 
with  $100  bills  and  I  say,  'See  if  you  can  turn  me  on  to  a  pound  of  coke,'  You're 
gonna  get  out  and  hustle  around,  you're  gonna  look  and  see  just  what  the  possibilities 
are  of  coming  up  with  a  portion  of  that  money.  They  use  money  for  everything." 

Garms  was  asked  if  DEA  had  made  his  job  any  easier. 

"Tougher,"  he  answered,  explaining  how  all  his  contacts  freeze  up  when  the  DEA 
men  ride  into  town.  Sometimes  it  has  taken  him  months  to  rebuild  confidence  destroyed 
by  DEA  operations.  "I'm  not  speaking  just  about  narcotics  intelligence.  I'm  speaking 
about  burglary  intelligence,  auto-theft  intelligence,  ski-theft  intelligence.  I'm  talking 
about  every  kind  of  undercover  intelligence  that  comes  from  people  who  are  on  the 
street." 

He  was  asked  if  any  fast-spending  DEA  agents  had  been  involved  in  entrapment 
cases. 

"You  could  find  yourself  an  atomic  bomb  and  sell  it  to  me  if  you  had  the  time 
and  resources,"  he  said  simply. 

Aspen  mayor  Stacy  Standley — a  ski-mountain  planner  who  believes  there  are  "so 
many  kicks  in  Aspen  you  don't  need  chemical  kicks" — turns  practically  livid  when 
he  talks  about  DEA's  forays  into  his  town: 

"I  didn't  even  know  the  goddamned  thing  [Operation  Snowflake]  took  place  till 
I  heard  it  on  the  news.  I  get  goddamned  uptight  when  people  come  in  here  and 
think  they  know  what  our  problems  are.  .  .  .  I'm  not  in  fabor  of  using  drugs,  but 
I  don.t  feel  we  ought  to  run  a  vendetta  against  them.  Snowflake  destroyed  a  lot 
of  credibility  of  the  people  in-the  police  department  who  had  developed  street  contacts. 
Our  department  had  to  start  all  over  again  rebuilding  contacts,  convincing  them  they 
didn't  have  anything  to  do  with  Snowflake." 

Aspen  police  chief  Martin  Hershey  will  not  discuss  DE.A  tactics  publicly,  but  it 
is  widely  known  and  reported — even  by  Mayor  Standley — that  he  has  told  the  Federal 
narcs  not  to  come  back  until  they  are  invited.  Detective  Garms  has  an  even  more 
vivid  memory  of  two  DEA  inspectors  who  appeared  to  interview  him  after  he  com- 
plained that  a  DEA  agent  had  stolen  a  gun  during  a  drug  bust.  The  inspectors  left 
no  doubt  that  they  considered  Garms  a  troublemaker  and  then  issued  a  thinly  veiled 
threat  if  their  questions  weren't  answered  in  an  acceptable  manner.  "The  impression 
I  got  was  that  they  had  the  means,  the  facilities  and  the  people  to  follow  me  from 
now  on — the  rest  of  my  life,"  Garms  says  of  the  interview. 

By  all  appearances,  it  seems  that  over  a  six-month  period,  using  many  thousands 
of  taxpayers'  dollars,  DEA  may  have  magnified  cocaine  traffic  in  Aspen,  inducing 
some  trusting  and  gullible  individuals  who  had  not  previously  been  involved  in  anything 
but   the   private   use   of  cocaine   to   participate   in   the  sale  of  the  drug,"  wrote   Peter 
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Bourne  of  the  ordeal.  Bourne  also  discovered  that  DEA  had  spent  some  $80,000 
in  buy  money  alone  in  Aspen,  paying  as  much  as  $300  or  $400  over  the  regular 
per-ounce   price  of  cocaine.   Moreover,  as   Bourne  and   numerous  other  doctors  have 

Cointed  out,  cocaine  is  not  physically  addicting;  it  is,  he  wrote,  "probably  the  most 
enign  of  illicit  drugs  currently  in  widespread  use." 

Such  subtleties  are,  of  course,  irrelevant  to  DEA.  Even  marihuana,  whose  use  in 
many  states  draws  only  a  citation,  can  whip  these  Federal  gunmen  into  a  rage.  DEA 
agents  operating  out  of  San  Diego  last  April  swooped  down  in  a  helicopter  and  opened 
fire  on  a  cabin  cruiser  off  the  Mexican  coast,  killing  one  of  the  passengers.  U.S. 
Customs  officials  had  been  following  the  craft;  later,  a  large  quantity  of  marihuana 
was  discovered  on  board.  But  at  the  time  of  the  shooting.  Customs  had  not  requested 
DEA  fire,  there  was  no  warrant  for  anyone  aboard  the  boat,  since  their  identities 
were  unknown,  and  there  was  no  fire  coming  from  the  boat. 

California  Congressman  Fortney  "Pete"  Stark  has  held  hearings  to  demand  U.S. 
State  Department  investigations  of  complaints  from  more  than  300  Americans  held 
in  Mexico,  many  of  whom  claim  they  were  interrogated  and  beaten  in  the  presence 
of  American  agents.  No  one  else's  story  has  equaled  Mark  Sorelli's,  however.  To 
protect  his  life  and  many  other  people  still  in  Mexico,  Mark  would  not  allow  his 
real  name  to  be  used  in  this  article.  Whether  he  is  guilty  or  innocent  of  selling 
marihuana  is  not  the  point  of  his  story.  He  swears  he  has  never  dealt  in  drugs  and 
that,  in  fact,  American  and  Mexican  agents  tortured  him  only  to  extract  statements 
about  his  friends  in  the  Mexican  mountains,  where  both  marihuana  and  opium  poppies 
are  grown.  Even  locating  the  town  where  he  was  held  could  imperil  some  of  those 
friends,  he  says.  If  he  can  clear  his  name,  he  expects  to  return  to  Mexico. 

Mark's  story  begins  in  a  pale-colored  Winnebago  camper  about  dusk  one  day  in 
the  summer  of  1974.  He  and  several  others  had  been  arrested  by  Mexican  police 
in  a  mountain  village  and  were  being  driven  over  back  country  roads  to  a  larger 
town,  where  they  would  be  interrogated.  As  the  camper  pulled  in  past  the  elegant 
wrought-iron  gates  of  a  large,  comfortable  suburban  house,  Mark  spotted  a  handful 
of  U.S.  agents  waiting  there.  The  house  included  quarters  for  several  servants  and 
the  bedrooms  had  been  transformed  into  offices  for  the  Mexican  soldiers  who  would 
stand  guard  over  him  and  his  friends.  Both  the  U.S.  and  the  Mexican  secret  police 
stayed  in  a  deluxe  hotel  not  far  away,  returning  each  morning  to  begin  their  work. 
The  first  evening,  as  Mark  and  his  friends  were  pulled  from  the  camper,  they  were 
marched  over  to  a  large  pile  of  marihuana  and  photographed.  Then  Mark  was  separated 
from  the  others  and  taken  into  a  private  room. 

"They  had  me  lying  on  the  fioor  at  this  time,"  he  says,  and  the  American  agents 
were  in  full  command,  taking  names,  identification,  wallets,  everything.  It  was  just 
getting  dark  and  the  Americans  made  a  point  of  saying  they  were  going  "out  to 
lunch."  They  returned  about  1 1  p.m. 

"I  had  to  lay  fiat  on  my  back  and  I  couldn't  talk  or  raise  my  legs,"  Mark  says. 
He  is  a  big  man,  tough,  well  into  his  30s.  More  than  once  as  he  spoke,  he  paused, 
to  stop  from  breaking  down  as  he  re-created  the  tiny  details  of  his  ordeal.  "Then 
they  proceeded  with  the  torture. 

"About  six  were  American  and  then  four  Mexicans  came  in.  They  asked  me  to 
undress  and  they  took  all  my  clothes  away.  They  put  a  plastic  poncho  liner  underneath 
me.  I  had  to  stand  on  top  of  it. 

"Two  of  them  held  me  and  they  started  out  simply  by  slapping  and  intimidating 
me.  They  asked  me  a  lot  of  questions  I  had  no  answer  for,  and  I  told  them  so. 
Then  they  proceeded  to  get  rougher. 

"They  made  me  stand  on  tiptoes,  bent  at  the  knees,  leaning  way  back.  One  little 
Mexican  guy  started  working  on  my  solar  plexus  while  a  guy  in  back,  every  time 
I  would  bend  down,  would  ram  a  rifie  butt  in  my  back. 

"The  Americans  were  simply  asking  the  questions  at  this  time.  They  thought  I 
was  some  kind  of  a  kingpin  and  they  wanted  answers  to  all  sorts  of  absurd  questions. 
So  after  they  got  enough  sweat  on  the  plastic  liner  on  the  floor,  they  laid  me  down 
on  it.  Sweat — literally  a  gallon  of  it.  This  is  a  two-hour  duration  and  it  gets  pretty 
painful  after  a  while.  The  Americans  joined  in 

"I  can  remember  a  specific  American  agent  kicking  me  in  the  balls.  Very  specifically. 
When  I  told  him  that  what  he  was  doing  was  crazy,  he  walked  straight  up  while 
I  was  in  this  weird  position  with  the  two  guys  holding  my  arms  and  kicked  me  right 
in  the  balls,  straight  on.  By  this  time,  I  could  hear  the  guy  in  the  other  room  screaming 
bloody  murder.  1  mean,  he  was  just  screaming  at  the  top  of  his  lungs.  And  they 
said  that  this  is  what's  going  to  happen  to  me.  They  said  they  wanted  me  to  give 
a  full  confession  and  they  told  me  all  the  things  they  knew  I'd  done,  which  was 
preposterous.  1  told  them  they  were  mistaken  and  that  1  was  not  signing  anything. 
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"They  laid  me  down  on  the  sweaty  plastic  and  plugged  this  thing  into  the  wall 
and  stood  on  my  hair — I  had  long  hair. 

"Ten  of  them  held  me  by  my  legs,  arms  and  both  sides  of  my  hair  and  held 
a  rag  over  my  mouth.  Then  they  took  the  wires.  .  .  . 

"The  Americans  were  the  honchos  that  were  given  some  strange  reverence.  The 
Mexicans  were  nothing  but  nitpick  thieves.  They  asked  me  if  I  knew  what  it  was 
and  they  made  it  spark.  I  could  see  [the  wires]  between  my  legs.  The  wire  went 
right  straight  down  the  middle  of  my  legs  and  was  plugged  into  the  wall.  It  was 
far  enough  to  reach  probably  my  belly  button  but  no  farther. 

"  'See  the  thing  spark,'  they  said.  'You're  lying  in  water  and  you  know  what  happens.' 
They  touched  me  with  it  on  my  leg  and  it  shocked — right  above  my  knee,  just  to 
show  me  that  it  was  alive  and  well.  It  wasn't  enough  to  knock  me  out,  but  it  was 
enough  to  put  your  body  in  rigors.  Then  they  started  asking  me  questions  like,  'Are 
you  going  to  talk?' 

"Well,  they  kept  that  up  until  I  wasn't  even  there  anymore — I  mean,  you  can  only 
go  so  long.  You  can't  take  it;  it  gets  you  sick.  That  whole  period  there  lasted  about 
3  hours  with  all  the  beating  involved. 

"The  worst  was  yet  to  come.  I  mean,  the  electricity  you  can  live  through.  You 
don't  think  you  can  live  through  it,  but  when  they  take  it  away,  your  body  is  just 
so  pleased  that  you  can  live  through  it  and  are  willing  to  tell  them  anything.  They 
put  the  shock  to  my  balls  and  held  it  there  until  I  convulsed  and  just  couldn't  do 
anything  anymore.  You  get  to  the  point  where  you  can  hardly  even  talk. 

"Then  they  said  I'd  better  think  about  it  for  a  while.  They  walked  off  and  left 
me  there  and  I  couldn't  even  move.  I  was  just  lying  there  on  the  floor.  I  didn't 
need  a  guard.  I  couldn't  have  gotten  up  if  I  had  to." 

The  American  agents  had  left  him  while  his  friend  in  the  next  room  still  screamed. 
By  then,  it  was  three  A.M. 

"Then  they  came  in  with  a  real  wingding.  They  said  the  other  guy  had  confessed. 
I  told  them  I  didn't  know  what  he  could  have  confessed — he  can  confess  about  himself, 
but  he  can't  confess  about  me,  because  I  haven't  done  a  goddamned  thing.  So  then 
they  said,  'OK,  partner,  you  asked  for  it.' 

"They  got  this  duct  tape.  Then  they  held  my  head  and  taped  my  mouth  shut. 
I  saw  what  they  were  going  to  do  and  it  was  something  I'd  always  been  afraid 
of — drowning.  They  held  my  head  back.  One  guy  had  my  hair  and  another  guy  forced 
my  head  back  and  kept  his  hand  over  the  tape  so  I  couldn't  breathe  and  they  poured 
water  and  soda  pop  down  my  nose.  They  were  all  trying  to  hold  me,  because  I 
was  fighting  like  hell.  They  poured  that  down  my  nose  and  I'll  tell  you,  that  is  the 
one  that  got  me.  They  do  that  until  you  can't  struggle  anymore.  You're  dying.  You're 
drowning.  You're  trying  to  cough  and  you  can't. 

"They  poured  that  down  my  nose  and  they  fucked  with  me  for  about  three  bottles' 
worth  but  only  got  about  one  bottle's  worth  down.  I  was  struggling  and  then  I  was 
unconscious." 

Mark  was  held  nine  more  days.  As  the  days  bore  on,  the  Americans  took  a  greater 
hand  in  his  torture,  shucking  their  interrogator  roles  to  physically  take  control  of 
the  electrodes  and  the  cattle  prods  themselves. 

DEA  administrators  deny  that  their  agents  have  ever  used  torture  or  any  other 
illegal  tactics  in  their  raids.  Yet  a  four-month  series  of  diplomatic  cables — some  of 
them  signed  by  Secretary  of  State  Henry  Kissinger — leaves  no  doubts  about  DEA's 
behavior  abroad.  At  a  meeting  of  DEA  regional  directors  in  Mexico  City  in  the  fall 
of  1974,  agents  were  specifically  directed  not  to  mention  tortures  and  interrogations 
in  their  teletype  messages,  because  cable  security  could  not  be  guaranteed.  By  early 
January  1975,  a  handful  of  American  Ambassadors  were  complaining  directly  to 
Washington  about  DEA's  Gestapo  operations.  And  by  January  21,  Henry  Kissinger 
had  sent  a  long  cable  to  80  foreign  missions  declaring  in  the  firmest  diplomatic  language 
that  DEA  agents  were  not  to  participate  in  any  further  narcotics  raids  and  interrogations 
without  specific  ambassadorial  approval.  Like  the  CIA,  DEA  agents  were  a  virtual 
free  force  abroad,  attaching  themselves  to  foreign  police  units  as  clandestine  squads 
of  sharpshooters  and  advisors  who  would  disappear  instantly  and  anonymously  as  soon 
as  an  operation  was  complete. 

A  DEA-directed  operation  in  Colombia  took  that  country's  customs  officials  against 
their  own  military  orders  up  into  the  mountains  aboard  an  airplane  that  was  later 
caught  in  an  hourlong  cross  fire  from  Colombian  secret  police.  The  American  Ambas- 
sador to  Colombia  reported  in  a  cable  addressed  to  Kissinger  and  to  DEA  that  the 
incident  had  raised  Colombian  "hackles  up  to  the  presidential  level."  He  added  that 
"to  operate  in  the  same  manner  as  before  .  .  .  would  place  in  jeopardy"  the  entire 
DEA    program    in    Colombia.    So   extreme    had   the   situation    become    in    Mexico   that 
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the  American  Ambassador  there  had  to  issue  a  "guidelines"  cable  in  April  1975  order- 
ing DEA  agents  not  to  become  any  further  involved  in  kidnaping  "violators"  to  the 
United  States.  Earlier,  in  February,  the  American  Ambassador  met  Mexico's  attorney 
general  for  breakfast  to  discuss  a  DEA  request  for  31  more  agents  in  Mexico.  After 
brief  chitchat  in  which  the  attorney  general  said  CIA  operations  seemed  to  be  his 
biggest  preoccupation,  he  told  the  U.S.  diplomat  he  "was  not  at  ease  with  what  he 
interpreted  as  a  'watchdog"  role  for  DEA  agents,"  according  to  a  cable  report  of 
the  meeting.  Confirming  what  DEA  denies,  the  Mexican  attorney  general  "brought 
up  the  matter  of  DEA  agents  operating  in  high  mountains  and  at  forward  bases," 
complaining  to  the  Ambassador  that  this  was  a  "misallocation  of  U.S.  resources." 
"He  said  their  presence  was  too  obvious  in  the  mountains  and  could  cause  political 
trouble." 

"This  is  dirty,  scummy  work,"  declared  Myles  J.  Ambrose,  the  man  first  designated 
to  head  DEA  in  1973.  "You  see  these  vermin  selling  drugs  and  what  they  do  to 
people  and  our  cities  and  you  get  sickened  and  angry  and  perhaps  you  take  your 
hostilities  and  frustration  out  on  some  guy's  bookcase.  It's  not  right.  But  how  are 
you  going  to  prevent  it?"  Shortly  after  his  statement,  Ambrose  left  the  Government, 
knocked  from  power  by  the  revelation  of  his  pleasure  trip  to  the  spread  of  a  Texas 
rancher  under  indictment  for  narcotics  and  gun  smuggling.  "You've  got  to  remember 
what  kind  of  people  these  are,"  New  York  attorney  Ivan  Fisher  insisted.  "You're 
looking  for  corruption;  sure,  you  can  find  it.  They  had  to  clean  out  a  third  of  the 
office  between  1966  and  1968.  I  represent  a  lot  of  people  who  know  everything 
there  is  to  know  about  narcotics;  they'll  tell  you  how  narcotics  agents  were  bought. 
But  that's  not  the  real  corruption,  at  least  here  inside  the  United  States.  The  really 
important  corruption — the  corruption  that  profoundly  threatens  our  society — is  an  al- 
most classically  protofascist  corruption.  It's  a  corruption  of  the  law  and  of  the  very 
idea  of  justice,  the  perverion  of  ends  and  means.  I've  seen  a  lot  of  these  agents 
in  action,  and  let  me  tell  you,  the  only  difference  between  them  and  the  crooks 
they  chase  is,  in  many  instances,  who  wears  the  badge." 

There  is  evidence  that  DEA's  executives  prefer  not  to  pursue  Mafia  drug  traffickers. 
It  comes  from  a  DEA  agent  whose  name  cannot  be  used:  A  team  of  intelligence 
specialists  working  at  DEA  headquarters  in  the  winter  of  1974  discovered  a  surprising 
report  that  showed  Chicago-office  telephone  toll  calls  from  a  small  Chicago  grocer 
and  convicted  heroin  dealer  to  a  San  Diego  warehouse  operator  who  has  been  known 
for  many  years  as  a  fence.  The  San  Diego  operator  had  appeared  on  the  periphery 
of  several  organized-crime  investigations,  but  he  had  so  far  escaped  indictment.  He 
had  even  told  one  undercover  agent  that  the  warehouse  business  was  a  scam  for 
his  real  business  as  a  fence  for  stolen  goods  going  south — cars,  jewelry,  TVs,  liquor — and 
his  drug  business  going  north.  After  months  of  carefully  compiling  old  and  new  police 
reports  from  a  half-dozen  cities,  the  intelligence  agents  were  nearly  ready  to  go  to 
a  grand  jury  asking  indictments  on  "a  major  narcotics  operation  between  New  York, 
Chicago,  Las  Vegas,  San  Diego  and  Tijuana  involving  some  very  prominent  criminals." 
Included  was  a  Las  Vega  associate  of  Joseph  Colombo. 

By  April  1974,  the  intelligence  team  had  prepared  elaborate  flip  charts  describing 
the  narcotics  operation  and  its  principals.  The  charts  were  to  be  used  as  a  presentation 
for  the  regular  monthly  meeting  of  top  DEA  management.  The  intelligence  team  was 
"up,"  confident  over  the  work  already  done  and  eager  to  proceed  with  the  last  remain- 
ing bits  of  the  investigation.  They  completed  their  presentation  in  DEA's  conference 
room  and  sat  down,  anxious  for  what  they  were  sure  would  be  supportive  suggestions 
from  the  brass  and  maybe  even  a  commendation.  Instead,  before  he  had  completely 
gotten  to  his  feet,  the  agent  in  charge  barked  out  a  sharp  dozen  words  or  so  and 
ordered  the  project  dropped.  "He  informed  us  that  he  didn't  want  us  wasting  our 
time  on  organized-crime  probes,  that  the  real  problem  was  the  Mexicans  and  we 
were  to  drop  this.  We  were  to  work  with  Mexican  violators  and  their  extensions 
abroad.  Can  you  believe  it?  Fucking  wetbacks!"  one  agent  who  received  a  report 
of  the  meeting  said. 

Certain  that  the  agent  in  charge  had  misunderstood  their  presentation  and  its  im- 
portance, one  of  the  intelligence  specialists  started  to  explain  the  charts  anew. 

"Drop  it!"  the  senior  agent  yelled  at  him.  "Forget  it!"  I  don't  want  any  more 
time  spent  on  this.  Work  the  Mexicans!" 

So  ended  the  second  major  DEA  investigation  in  18  months  on  interstate  Mafia 
narcotics  traffic.  The  members  of  the  intelligence  team  retreated  to  their  offices  and 
prepared  a  final  written  report  to  the  intelligence  chief  As  one  agent  said,  "It  never 
left  intelligence.  It  was  just  buried." 

An  organization  with  such  a  proven  record  of  disrespect  for  human  rights  at  least 
ought  to  produce  results.  With  the  guns,  extra  CIA  specialists  assigned  to  it  in   1973- 
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1974  and  a  $10,000,000  buy  budget,  DEA  could  fairly  be  expected  to  haul  in  tons 
and  tons  of  mind-corroding  heroin.  Ironically,  the  opposite  has  been  true.  To  understand 
what  has  happened  requires  a  brief  look  at  DEA's  ancestors: 

Originally,  the  old  Federal  Bureau  of  Narcotics  worked  under  the  Secretary  of  the 
Treasury.  Then,  in  the  aftermath  of  the  1968  New  York  scandals.  Attorney  General 
Ramsey  Clark  helped  transfer  the  bureau  to  Justice,  where  it  became  the  Bureau 
of  Narcotics  and  Dangerous  Drugs,  encompassing  responsibility  for  nonnarcotic  phar- 
maceuticals previously  handled  by  HEW.  A  new  man,  John  Ingersoll,  was  hired  to 
run  BNDD,  but  the  real  power  remained  with  the  bureau's  old-timers.  Nonetheless, 
Ingersoll's  operation,  joined  in  highly  competitive  cooperation  with  the  U.S.  Customs 
Service,  deserved  real  credit  for  moving  boldly  against  the  major  international  traffickers 
in  heroin.  Whether  the  primary  responsibility  belonged  to  Customs  or  to  Ingersoll's 
men  was  a  point  of  hot  contention.  Probably  the  fairest  division  of  credit  would 
show  Customs  developing  most  of  the  intelligence  for  individual  cases  along  with  some 
foreign  governments  and  BNDD  picking  up  the  final,  critical  stages,  including  arrest. 
In  any  case,  the  results  of  both  agencies'  work  were  extraordinary,  described  by  every 
knowledgeable  specialist  as  the  most  effective  years  in  the  nation's  half  century  of 
narcotics  enforcement.  Seizures  of  heroin  and  other  so-called  hard  drugs  skyrocketed, 
as  did  apprehension  by  BNDD  of  major  traffickers. 

Total  seizures  at  the  end  of  1968  and  1969  were  under  200  pounds.  By  December 
31,  1970,  the  figure  had  jumped,  with  foreign  cooperation,  to  nearly  600  pounds. 
But  1971  brought  the  dramatic  leap,  when  total  drug  seizures  hit  the  unprecedented 
total  of  1,600  pounds.  And  in  1972,  the  peak  ran  even  higher,  topping  out  at  2,700 
pounds  seized.  But  in  1973,  the  Federal  seizure  record  plummeted  even  more  dramati- 
cally than  it  had  risen  in  the  three  years  before.  Seizures  in  1973  dropped  by  two- 
thirds  from  1972,  down  to  some  900  pounds,  and  in  the  following  year  they  fell 
even  further  below  600  pounds. 

What  happened  between  December  31,  1972,  and  December  31,  1973?  DEA  was 
formed.  Right  at  the  peak  of  the  most  effective  era  ever  in  narcotics-law  enforcement, 
the  Nixon  Administration  ordered  a  thorough  reorganization.  BNDD  director  Ingersoll 
finally  resigned  on  June  29,  1973,  charging  the  White  House  with  intervention  in 
his  agency. 

The  reorganization  did  two  things.  It  first  merged  the  Office  of  Drug  Abuse  Law 
Enforcement  (ODALE) — created  in  early  1972  officially  as  part  of  Nixon's  war  on 
junkies  but  more  likely  as  an  intermediate  organization  from  which  the  final  consolida- 
tion could  be  effected — with  BNDD.  Second,  it  stripped  Customs  of  all  of  its  intelligence 
and  investigative  officers  and  transferred  them  to  DEA.  Not  only  did  that  latter  move 
emasculate  Customs  of  any  drug-enforcement  capability  but  it  also  gave  the  White 
House  its  own  carefully  groomed  outfit  within  the  rapidly  mushrooming  police  su- 
perstructure at  the  Justic  Department.  And  it  did  so  at  a  time  when  the  other  domestic 
police  force,  the  FBI,  was  considered  unreliable  if  not  hostile  to  the  White  House. 
Yet  more  important  than  anything  else,  the  White  House  nearly  got  rights  to  an 
absolute  secret  police;  for  in  the  transfer  from  Customs,  it  asked  that  all  DEA  agents 
be  given  Customs'  sole  right  of  warrantless  search  and  seizure.  The  Customs  Service 
is  the  single  police  authority  authorized  by  the  Constitution  to  undertake  search-and- 
seizure  operations  without  prior  court  approval;  it  was  given  that  authority  by  virture 
of  its  job  as  protector  of  the  border.  What  Nixon  wanted  was  to  give  all  2,300 
DEA  agents,  operating  anywhere  in  America,  that  unconstitutional  authority — the  right 
to  smash  through  doors  and  confiscate  private  property.  Nixon  and  DEA  did  not 
succeed  in  their  total  request,  due  to  Congressional  opposition  and  resistance  from 
the  Customs  Service;  yet  they  did  win  such  "cross  designation"  authorization  for  more 
than  300  DEA  agents  stationed  along  the  border. 

(A  little-noted  footnote  to  the  whole  fight  over  DEA  formation  is  the  embarrassing 
likelihood  that  the  whole  shop  is  illegal,  formed  in  blatant  disregard  of  Federal  statutes 
governing  executive  reorganization,  opening  the  so-far-untested  legal  possibility  that 
narcotics  violators  could  win  acquittal  on  the  grounds  that  they  were  arrested  by 
illegally  chartered  police.) 

Few  of  DEA's  sharpest  critics  want  to  consider  the  implications  of  why  the  Federal 
narcotics  reorganization  came  at  a  time  that  (I)  undermined  a  record  of  unparalleled 
success  and  (2)  coincided  with  a  massive  underworld  scheme  to  reorganize  domestic 
heroin  traffic.  Some  agents  within  DEA  advise  that  the  chances  for  health  and  a 
long  life  are  better  if  you  don't  ask  those  questions.  But  nearly  all  the  honest  men 
and  women  who  work  for  DEA  do  so  under  the  growing  weight  of  cynicism.  Last 
winter,  an  anonymous  Xerographer  slipped  up  to  an  unwatched  machine  and  produced 
a  couple  of  score  of  the  following  quotation.  Within  hours,  all  the  copies  were  taken, 
tacked  up  on  personal  bulletin  boards: 
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We    trained    hard    .    .    .    but    it   seemed   that   every    time    we    were    beginning   to 

form   up   into   teams  we   would   be   reorganized.    ...    I   was   to   learn   in   life   that 

we    tend    to    meet    any    new    situation    by    reorganizing;   and    a   wonderful    method 

it  can  be  for  creating  the  illusion  of  progress  while  producing  confusion,  inefficiency 

and  demoralization.  —  Petronius  Arbiter 

Why  is  it  always  this  way?  Why  is  any  effective  system  always  the  victim  of  what 

can  only  be  described  as  high-level  bureaucratic  sabotage?  A  few  weeks  later,  another 

Xeroxed  message  was  left  on  the  machine,  a  single  pencil  mark  drawn  on  it  highlighting 

a   statement    by   former  Chief  Justice    Earl    Warren.    It   read:   The    narcotics  traffic   of 

today,  which  is  destroying  the  equilibrium  of  our  society,  could  never  be  as  pervasive 

and  open  as  it  is  unless  there  was  connivance  between  authorities  and  criminals. 

(Exhibit  No.    14] 
(From  Newsweek  Magazine,  Aug   16,  1976| 

The  Drug  Vigilantes 

(By  Pete  Axthelm  with  Anthony  Marro) 

Frangois  Chiappe  traveled  first  class  to  the  United  States — in  a  chartered  Braniff 
DC-8  that  cost  the  U.S.  Government  $62,500.  But  Chiappe,  who  arrived  in  New 
York  two  months  ago  to  face  charges  of  conspiracy  in  international  drug  trading, 
did  not  enjoy  the  trip.  His  front  teeth,  some  of  which  had  been  broken  off  at  the 
gums  during  his  police  send-off  from  Argentina,  were  badly  in  need  of  dental  help. 
His  body  was  covered  with  bruises  and  there  were  three  ugly  slits  across  his  forehead. 
It  is  doubtful  that  he  paid  much  attention  when,  as  soon  as  his  plane  was  in  international 
air  space,  U.S.  agents  read  him  his  rights. 

Christian  David,  another  shadowy  figure  who  has  allegedly  dabbled  in  assassination 
as  well  as  heroin  traffic,  endured  an  even  rougher  journey  from  Brazil  several  years 
ago.  Before  turning  him  over  to  U.S.  agents,  Brazilian  police  allegedly  hung  David 
upside  down  and  applied  electrodes  to  his  ears  and  testicles.  Shortly  after  his  U.S. 
arrival,  during  questioning  in  a  Federal  office  in  lower  Manhattan,  David  spotted  some 
automobile  jumper  cables  that  an  agent  had  left  on  a  file  cabinet.  In  terror  of  more 
shock  treatments,  David  began  banging  his  head  furiously  against  a  wall,  trying  to 
knock  himself  unconscious.  "It  was  sort  of  funny,"  recalled  an  agent  who  was  there. 
"No  one  was  paying  any  attention  to  the  guy. 

By  all  official  accounts,  Chiappe  and  David  are  highly  dubious  objects  of  sympathy. 
Between  them  they  have  allegedly  sent  thousands  of  pounds  of  heroin  in  to  the 
U.S. — and  ruined  thousands  of  lives.  David  has  been  convicted  and  sentenced  to  twenty 
years,  while  Chiappe  and  others  like  him  await  trials  in  the  near  future.  But  the 
flight  plan  that  brought  them  to  American  justice  is  a  short  cut  with  some  troubling 
implications.  Like  more  than  100  other  foreign  casualties  of  America's  four-year-old 
"war  on  drugs,"  Chiappe  and  David  were  not  legally  extradited.  Instead  they  were 
"expelled"  from  the  countries  where  they  resided — directly  into  the  handcuffs  of  the 
U.S.  Drug  Enforcement  Administration.  This  process  is  sometimes  called  de  facto  ex- 
tradition. In  the  Justice  Department,  even  among  officials  who  insist  that  the  method 
is  necessary,  it  is  also  commonly  known  as  kidnapping. 

"These  expulsions  are  important,"  says  Peter  Bensinger,  the  recently  appointed  chief 
at  DEA,  "because  they  remind  drug  traffickers  that  there  is  no  sanctuary."  They 
may  also  get  results  on  occasion  by  slowing  the  drug  flow.  "We  can  arrest  dealers 
on  the  streets  and  they're  replaced  in  a  matter  of  hours,"  says  Bensinger.  "But  when 
we  put  these  big  dealers  out  of  business,  it  causes  a  major  disruption." 

Some  Federal  judges,  defense  lawyers  and  State  Department  officials  are  not  sure 
if  the  disruptions  are  worth  the  price.  "It's  an  uncomfortable  area,"  says  Knute  Malm- 
borg,  who  handles  many  criminal  extraditions  for  the  State  Department.  "Given  the 
high  priority  we  have  on  stopping  the  drug  traffic,  it's  hard  to  argue  against  the 
practice  of  informal  expulsions.  But  the  public  should  be  aware  of  ii,  and  it  should 
be  a  matter  of  continuing  debate."  In  the  Justice  Department,  however,  at  least  one 
middle-level  official  says,  "No  one  is  debating  the  merits  of  this  issue.  Here  in  the 
DEA,  it's  not  a  matter  of  concern — it's  a  source  of  amusement." 

Like  any  vigilante  system,  informal  expulsion  has  obvious  hazards.  There  is  the 
danger  of  snatching  the  wrong  people;  critics  also  claim  that  expulsions  often  involve 
U.S.  agents,  at  least  indirectly,  in  the  kind  of  brutal  torture  that  may  be  routine 
to  some  Latin  American  police — but  would  be  unthinkable  during  domestic  arrest. 
Finally,  "informality"  can  provide  a  good  excuse  for  skirting  still  other  civil  rights. 
When  a  person  is  formally  extradited  for  a  crime,  for  example,  he  can  be  prosecuted 
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only   for   that   crime.    But   when    he    is   expelled,   he   can    be   held   and   tried   on   any 
indictments  that  Federal,  state  and  local  grand  juries  can  be  persuaded  to  hand  down. 

SEE  NO  EVIL 

In  defense  of  the  expulsions,  DEA  officials  insist  that  the  majority  of  those  seized 
are  certifiable  evil  characters.  As  for  cooperation  with  foreign  torturers,  agents  maintain 
a  studied  see-no-evil  stance— and  Federal  courts  express  little  sympathy  for  defendants: 
the  courts  have  nearly  always  held  that  due  process  begins  when  a  person  enters 
their  jurisdiction,  and  how  he  go-  there  is  rarely  a  judicial  concern.  But  the  most 
compelling  argument  for  the  system  is  that  it  is  the  only  one  that  works. 

Under  the  varied  and  often  archaic  US.  treaties  with  Latin  American  states,  formal 
extradition  on  drug  charges  is  ail  but  impossible.  Most  extradition  treaties  stipulate 
that  the  crime  in  question  must  violate  the  laws  of  both  countries  involved,  and  drug 
dealing  is  not  a  crime  in  some  nations.  The  treaties  also  allow  extradition  only  when 
the  defendant  has  committed  a  crime  in  the  extraditing  country — and  many  large 
dealers  never  set  foot  in  the  U.S.  So  the  only  quick  and  simple  way  to  grab  foreign 
drug  conspirators  is  to  exert  pressure  on  other  governments  to  turn  them  over. 

The  pressure  can  take  several  forms.  In  the  landmark  1973  case  that  triggered 
the  crackdown  in  Latin  America,  the  Nixon  Administration  was  determined  to  nab 
an  aging  Frenchman,  Auguste  Joseph  Ricord,  who  was  reputedly  running  a  massive 
drug  operation  from  Paraguay.  When  a  Paraguayan  court  held  that  Ricord  couldn't 
be  extradited  under  existing  treaties,  the  State  Department  sent  Nelson  Gross,  whose 
job  was  to  "coordinate"  the  international  narcotics  sweep,  to  change  some  minds. 
As  U.S.  officials  privately  tell  the  story.  Gross  told  Paraguayan  President  Alfredo 
Stroessner  that  the  U.S.  was  prepared  to  cut  of  $11  million  in  annual  aid  and  vote 
against  loans  to  Paraguay  by  internation  agencies.  A  week  later,  Paraguay's  Court 
of  Appeals  voted  to  extradite  Ricord. 

KINGPIN? 

"He  was  not  kidnapped  in  the  literal  sense,"  says  Ricord's  New  York  attorney 
Herbert  Handman.  "His  process  was  under  the  color  of  law,  but  that  made  it  all 
the  worse.  The  U.S.  Government  went  to  court.  Then,  when  it  lost,  it  managed  to 
corrupt  the  judicial  process  of  another  country."  Ricord  turned  out  to  be  considerably 
less  than  a  "kingpin,"  DEA  officials  concede  privately;  most  major  traffickers  had 
never  even  heard  of  him.  But  Ricord's  conspiracy  conviction  and  his  twenty-year  sen- 
tence encouraged  prosecutors  to  move  ahead.  "Most  of  these  guys  had  thought  that 
they  had  to  be  caught  with  the  drugs,"  says  one  assistant  U.S.  attorney.  "The  Ricord 
case  showed  that  we  could  go  in  and  grab  them  on  conspiracy  charges." 

The  Ricord  case  also  marked  one  of  the  last  formal  drug  extraditions.  Agents  soon 
decided  that  "expulsion"  could  be  secured  more  efficiently — and  more  cheaply. 
"Clearly,  we  have  paid  for  some  of  these  people,"  says  one  Federal  official.  "It  might 
not  have  been  a  specific  quid  pro  quo,  but  we  would  give  X  dollars  or  X  cases 
of  ammunition  to  officials  who  helped  get  these  people  on  planes." 

The  next  major  DEA  sweep  through  Latin  America  was  in  Chile  after  the  1973 
fall  of  President  Salvador  Allende.  The  military  junta,  eager  to  show  that  Allende 
had  made  Chile  a  haven  for  criminals,  swiftly  incarcerated  and  then  expelled  a  number 
of  the  DEA's  targets — allegedly  fingered  by  U.S.  agent  George  FranguUie.  The  operation 
netted  about  a  score  of  victims,  including  one  who  turned  out  to  be  the  most  embar- 
rassing mistaken-identity  blunder  of  the  expulsion  program. 

In  search  of  a  Chinese  drug  dealer  named  Chino  Choy,  Chilean  police  grabbed 
a  Chinese  merchant  named  Carlos  Choy  Zeballos  and  demanded,  "Are  you  Choy?" 
"Yes,"  he  said — and  within  days  he  was  installed  in  the  grimy  Federal  House  of 
Detention  on  West  Street  in  New  York.  His  bail  was  set  at  $1  million,  and  he  languished 
in  jail  for  three  months  before  a  public  defender  convinced  authorities  that  they  had 
the  wrong  Choy.  Even  then,  Choy  remained  trapped  in  a  Catch-22  nightmare.  Having 
expelled  him,  the  Chilean  rulers  didn't  want  him  back.  And  since  he  had  not  "legally" 
entered  the  U.S.,  the  Immigration  and  Naturalization  Service  refused  to  let  him  stay 
without  an  around-the-clock  DEA  escort. 

"I  am  completely  outraged,"  U.S.  District  Court  Judge  Lee  Gagliardi  told  Choy's 
prosecutors.  "When  it  was  so  easy  for  you  to  get  him  here,  I  cannot  understand 
why  you  cannot  work  with  the  same  diligence  to  send  him  home."  But  the  international 
machinery  does  not  function  well  in  reverse.  "How  do  you  unarrest  a  guy,"  asks 
one  former  DEA  official,  "after  you've  dragged  him  into  another  continent?"  So  Choy 
remained  under  house  arrest  for  another  month  before  finding  his  way  back  to  Chile. 
The  "right"  Choy  was  never  found.  The  victim  has  since  tried  to  get  compensation 
from  the  U.S.  Government,  and  failed.  The  most  recent  trophies  of  de  facto  extradition 
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are  the  Frenchman  Chiappe,  the  Itahan  Miguel  Russo  and  the  Chilean  Yolanda  Sarmien- 
to,  who  were  resident  aliens  of  Argentina,  and  the  alleged  French  master  dealer 
Dominique  Orsini,  who  was  abducted  from  Senegal.  The  three  Argentines  were  billed 
in  DEA  press  releases  as  "among  the  most  sought-after  criminal  narcotics  organizers 
in  the  world."  Like  its  Chilean  counterpart,  the  junta  that  ousted  the  Isabel  Peron 
government  in  1976  seemed  anxious  to  please  U.S.  agents  who  sought  the  expulsions. 
Because  expelled  persons  are  legally  entitled  to  choose  their  destinations,  the  official 
line  is  that  the  trio  "opted"  for  the  U.S. — and  possible  jail  terms.  But  even  DEA 
men  privately  snicker  at  that  notion.  "If  you  consider  it  an  option  when  someone 
puts  a  submachine  gun  in  your  mouth  and  says,  'Sign  this  paper',  says  Russo's  attorney 
Nancy  Rosner,  then  they  had  an  option." 

Russo  was  put  on  trial  last  month.  The  government's  only  witness  was  less  than 
compelling,  the  prosecutors  were  unable  to  come  up  with  promised  documents  that 
were  to  prove  Russo  had  been  legally  expelled  from  Argentina — and  the  jury  wound 
up  hung,  8-to-4  in  favor  of  acquittal.  Now,  as  they  await  further  trials,  the  "Argentine 
three"  are  drawing  new  attention  to  the  de  facto  extradition  procedure. 

EMBARRASSMENT 

If  the  DEA  is  unable  to  back  up  its  claims  with  convictions  in  court — or  if  its 
"most  wanted"  press  releases  have  to  be  toned  down  drastically,  as  in  the  Ricord 
case — the  Argentine  "kidnap"  could  turn  out  to  be  another  embarrassment.  But  even 
if  the  government  wins  the  case,  its  method  still  remains  dubious.  "The  man  was 
kidnapped,"  says  Chiappe 's  attorney  Gino  Gallina.  "This  was  the  Watergate  mentality, 
that  the  end  justifies  the  means.  It  demeans  the  whole  system."  Recent  DEA  guidelines 
have,  in  part,  modified  the  system  by  limiting  the  freedom  of  agents  to  work  with 
foreign  police.  A  bill  now  pending  in  the  Senate  would  further  curb  such  activities 
by  specifically  denying  the  DEA  any  direct  role  in  foreign  police  operations.  But 
down  in  the  trenches  of  the  war  on  drugs,  DEA  agents  have  so  far  shown  no  inclination 
to  stop  taking  prisoners  through  de  facto  extradition.  That  wartime  attitude  may  be 
understandable,  but  noncombatants  may  conclude  that  kidnapping  as  a  policy  does 
demean  the  nation. 

[Testimony  continues  from  p.  56.] 

Mr.  Bensinger.  I  think  in  the  past  there  have  been  difficulties 
between  DEA  and  its  predecessor  agency,  between  them  and  Customs, 
because  of  conflicting  and  competing  jurisdictions. 

I  think  today — and  the  Commissioner  of  Customs  is  here,  and  he 
can  speak  to  this  subsequently — I  feel  we  have  a  good  relationship 
with  that  agency.  On  a  professional  basis  there  has  been  an  agreement 
signed  between  Customs  and  the  DEA  dated  December  11,  1975, 
on  our  working  relationship.  We  have  participated  in  the  Cabinet 
Committee  on  Drug  Law  Enforcement  appointed  by  the  President, 
a  representative  from  U.S.  Customs  is  working  on  a  daily  basis,  in 
our  headquarters  office  in  Intelligence,  on  an  interagency  committee, 
with  representatives  from  Immigration,  Naturalization,  and  FAA  and 
the  Coast  Guard.  We  have  representation  from  Customs  at  our  El 
Paso  Intelligence  Center;  we  have  provided  increased  communication 
and  information  to  their  agency,  and  they  to  our  agency,  and  not 
only  limited  to  the  development  of  intelligence  gathering,  but  on  situa- 
tions where  we  are  developing  joint  research  considerations  and  also 
efforts  that  can  capitalize  on  the  strengths  of  both  agencies. 

I  am  glad  you  raised  the  issue. 

[Testimony  continues  on  p.  77.] 

[Exhibit  No.   15] 

Memorandum  of  Understanding  Between  the  Internal  Revenue  Service  and 
THE  Drug  Enforcement  Administration 

The  following  is  an  excerpt  from  the  President's  message  to  the  Congress  dated 
April  27,  1976:  "I  am  directing  the  Secretary  of  the  Treasury  to  work  with  the  Commis- 
sioner of  the  Internal  Revenue,  in  consultation  with  the  Attorney  General  and  Adminis- 
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trator  of  the  Drug  Abuse  Enforcement  Administration,  to  develop  a  tax  enforcement 
program  aimed  at  high-level  drug  trafficking.  We  know  that  many  of  the  biggest  drug 
leaders  do  not  pay  income  taxes  on  the  enormous  profits  they  make  on  this  criminal 
activity.  I  am  confident  that  a  responsible  program  can  be  designed  which  will  promote 
effective  enforcement  of  the  tax  laws  against  these  individuals  who  are  currently  violat- 
ing these  laws  with  impunity." 

In  order  to  carry  out  the  President's  program  aimed  at  high-level  drug  trafficking 
and  to  promote  effective  enforcement  of  the  tax  laws  against  those  individuals  who 
are  violating  these  laws  with  impunity,  the  Internal  Revenue  Service  (IRS)  and  the 
Drug  Enforcement  Administration  (DEA)  have  agreed  to  the  following: 

I.  —  Primary  liaison  between  IRS  and  DEA  will  be  maintained  at  the  National  Office 
level  of  IRS,  and  at  the  Headquarters  level  of  DEA.  The  Assistant  Administrator, 
Office  of  Intelligence,  DEA,  and  the  Assistant  Commissioner  (Compliance),  IRS,  are 
designated  Senior  Coordinating  Officials  responsible  for  implementing  the  provisions 
of  this  Memorandum  of  Understanding  and  are  responsible  for  monitoring  the  progress 
of  the  program  within  their  respective  agencies. 

II. — The  responsibility  for  the  investigation  of  substantive  narcotics  violations  will 
remain  with  DEA.  The  responsibility  of  IRS  is  to  conduct  appropriate  civil  examinations 
and  criminal  investigations  of  high-level  drug  leaders  and  financiers  who  IRS  determines 
to  have  violated  the  internal  revenue  laws  using  its  established  standards. 

To  assist  IRS  in  identifying  high-level  drug  leaders  and  financiers,  DEA  will  provide 
IRS  information  about  individuals  identified  by  DEA  as  Class  I  violators. 

III. — IRS  will  furnish  information  involving  substantive  narcotics  violations  either 
direct  to  DEA  or  to  the  Assistant  Attorney  General,  Criminal  Division,  Department 
of  Justice,  in  accordance  with  the  disclosure  laws  and  regulations.  DEA  will  furnish 
to  IRS,  on  a  continuing  basis,  financial  information  and  documents  obtained  by  DEA 
relevant  to  the  possibility  of  tax  violations  by  all  individuals  involved  in  narcotics 
trafficking,  regardless  of  their  level  of  involvement.  However,  only  those  individuals 
who  meet  DEA  Class  1  criteria  will  be  considered  for  inclusion  in  this  program. 

The  exchange  of  information  between  DEA  and  IRS  will  be  subject  to  all  procedures 
established  under,  and  will  be  accounted  for  in  accordance  with  the  Privacy  Act 
of  1974. 

IV. — The  primary  responsibility  for  gathering  information  relating  to  and  the  identifi- 
cation of  major  narcotics  leaders  remains  with  DEA.  DEA  will  furnish  periodically 
to  the  IRS,  National  Office,  an  updated  list  of  selected  Class  I  violators  together 
with  information  relating  to  the  individual's  involvement  in  narcotics  and  whatever 
financial  information  DEA  may  have  for  IRS  to  determine  the  individual's  compliance 
with  the  tax  laws.  The  IRS,  National  Office,  will  distribute  this  information  to  the 
appropriate  IRS  regional  offices  for  further  evaluation  and  dissemination  to  the  IRS 
district  offices.  The  IRS  district  offices  will  supplement  the  information  by  contacting 
the  local  DEA  office  and  by  independently  developing  additional  tax-related  information 
in  accordance  with  normal  IRS  procedures. 

V. — DEA  Class  I  violators  are  generally  given  investigative  priority  by  DEA.  There- 
fore, to  avoid  compromising  DEA  investigations  and  endangering  DEA  personnel  and 
cooperating  individuals,  IRS  will  ordinarily  honor  DEA  requests  to  temporarily  suspend 
or  limit  specific  IRS  investigative  acts  involving  such  cases.  For  example,  IRS  will 
ordinarily  honor  a  DEA  request  to  temporarily  suspend  any  IRS  activity  which  would 
expose  or  hinder  the  activities  of  DEA  undercover  personnel;  however,  other  IRS 
investigative  and  examination  activities  related  to  the  case  would  proceed.  All  such 
requests  from  DEA  Regional  Directors  should  be  in  writing  and  should  state  the  specific 
activities  to  be  temporarily  limited  and  the  period  of  time  for  which  the  suspension 
is  requested. 

VI. — Appendix  One  is  a  list  of  IRS  district  offices  and  posts  of  duty  cross  referenced 
to  DEA  offices  having  jurisdictional  responsibility  within  the  district.  The  Chief,  Intel- 
ligence Division,  IRS,  in  each  of  the  districts  designated,  is  the  responsible  official 
for  implementing  an  effective  liaison  program  with  all  DEA  offices  located  within 
the  IRS  district. 

VII. — The  statutory  authority  of  IRS  is  clearly  limited  to  those  matters  falling  within 
the  purview  of  the  Internal  Revenue  Code.  Appropriate  IRS  officials  at  the  district 
level  shall  make  the  final  determination  as  to  which  cases  shall  be  subject  to  either 
an  audit  examination  or  a  criminal  investigation.  The  investigation  and  prosecution 
of  substantive  narcotic  violations  by  DEA  will  generally  take  precedence  over  the 
investigation  and  prosecution  of  tax  violations.  However,  in  those  instances  where 
the  tax  investigaions  have  either  been  completed  or  substantially  completed,  DEA 
and  IRS  will  cooperate  in  attempting  to  secure  simultaneous  indictments. 
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VIII. — Jeopardy  assessments  and  terminations  of  taxable  years,  which  are  m.easures 
provided  in  the  Internal  Revenue  Code  to  protect  the  tax  revenues  when  collection 
IS  believed  to  be  in  doubt,  will  be  made  only  in  accordance  with  the  provisions 
of  the  Code,  as  interpreted  by  the  U.S.  Supreme  Court.  Appendix  Two  contains  the 
text  of  Sections  6851  and  6861  of  the  Interal  Revenue  Code  and  the  Syllabus  of 
the  recent  decision  of  the  U.S.  Supreme  Court  in  Laing  v.  United  Slates,  which 
relate  to  jeopardy  assessments  and  terminations  of  taxable  years.  The  IRS  will  assist 
the  DEA  in  a  program  to  inform  DEA  field  personnel  of  the  judicial  and  proposed 
legislative  limitations  of  the  Internal  Revenue  Service's  Jeopardy  and  Termination  As- 
sessment powers  to  minimize  any  friction  that  might  result  if  DEA  agents'  expectations 
as  to  the  use  of  these  powers  are  frustrated  by  such  limitations. 

IX. — To  further  an  understanding  of  the  jurisdictional  responsibilities  of  DEA  and 
IRS,  personnel  of  the  respective  agencies  are  authorized  to  participate  in  training 
programs  conducted  by  the  other  agency.  Such  participation  shall  be  limited  to  the 
exchange  of  qualifield  instructors  to  participate  on  a  temporary  basis  as  guest  lecturers. 
This  cross-training  can  best  be  coordinated  and  accomplished  at  the  district  level. 

X. — IRS  personnel  are  not  authorized  to  participate  in  arrests,  raids  and  similar 
activities  with  DEA  personnel. 

XI. — In  emergency  situations  where  the  safety  of  DEA  or  IRS  personnel  is  in  jeopardy, 
all  necessary  assistance  will  be  rendered  without  delay  by  personnel  of  the  other 
agency. 

XII.— Central  Tactical  (CENTAC)  Units  are  created  by  DEA  to  direct  investigative 
activities  at  key  individuals  who,  under  varied  positions  of  power  in  drug  trafficking 
organizations,  are  insulated  from  normal  investigative  efforts.  CENTAC  Units  are  con- 
spiracy oriented  and  are  specially  designed  to  investigate  drug  networks  that  cut  across 
local,  state,  regional,  national,  and  international  borders.  Each  unit  has  direct  control 
of  the  investigation  as  it  develops.  They  are  highly  mobile,  having  authority  to  pursue 
an  investigation  wherever  it  may  lead.  The  CENTAC  Unit  collects  documents,  organizes 
and  corroborates  testimony  and  other  evidence  to  be  presented  to  grand  juries  sitting 
in  judicial  districts  where  violations  have  occurred. 

With  the  approval  of  both  Senior  Coordinating  Officials,  IRS  may  detail,  on  a  tempo- 
rary basis,  IRS  personnel  to  provide  specialized  assistance  to  CENTAC  Units.  IRS 
personnel  will  at  all  times  remain  under  the  direct  control  and  supervision  of  IRS 
management  and  their  duties  in  this  liaison  capacity  shall  be  limited  to  reviewing 
and  evaluating  tax-related  information  obtained  by  DEA  CENTAC  Units. 

XIII. — Tax-related  books,  records  and  other  documents  seized  by  DEA  personnel 
as  a  result  of  the  execution  and  return  of  search  and  arrest  warrants  may  be  examined 
by  IRS  personnel  to  determine  whether  the  individuals  involved  had  complied  with 
the  internal  revenue  laws. 

XIV.  —  IRS  and  DEA  personnel  will  not  discourage  potential  sources  of  information 
from  furnishing  information  to  the  other  agency;  and  will  not  compete  for  informants 
or  information.  This  cooperation  should  be  made  known  to  potential  sources  of  informa- 
tion in  order  to  discourage  informants  from  "agency  shopping." 

XV. — The  debriefing  of  informants  by  DEA  personnel  will  include  an  inquiry  about 
financial  information  and  potential  tax  violations.  If  the  informant  appears  knowledgea- 
ble about  these  matters,  DEA  personnel  will,  if  appropriate,  encourage  the  informant 
to  meet  directly  with  IRS  personnel.  If  the  informant  declines,  DEA  personnel  will 
debrief  the  informant  of  any  financial  information  and  information  relating  to  potential 
tax  violations,  and  will  transmit  such  information  to  IRS  in  accordance  with  DEA 
procedures.  When  it  appears  that  an  IRS  informant  is  knowledgeable  concerning  poten- 
tial narcotics  violations,  IRS  will  encourage  the  informant  to  meet  directly  with  DEA 
personnel.  If  the  informant  declines,  IRS  personnel  will  debrief  the  informant  of  the 
information  relating  to  potential  narcotics  violations  and  will  transmit  such  information 
either  direct  to  DEA  or  to  the  Assistant  Attorney  General,  Criminal  Division,  Depart- 
ment of  Justice,  in  accordance  with  the  disclosure  laws  and  regulations.  IRS  will  be 
responsible  for  evaluating  and,  where  appropriate,  making  payment  for  financial  infor- 
mation concerning  potential  tax  violations;  and  DEA  will  be  responsible  for  evaluating 
and,  where  appropriate,  making  payment  for  information  relating  to  potential  narcotics 
violations.  IRS  and  DEA  will  coordinate  to  the  extent  necessary  to  prevent  duplicate 
or  excessive  payments  for  the  same  information. 

XVI.— DEA  shall  furnish  IRS  with  strategic  information  and  studies  relating  to  the 
domestic  and  international  flow  of  funds  used  in  narcotics  trafficking.  To  the  extent 
this  strategic  information,  unrelated  to  tax  matters,  is  further  developed  by  IRS,  the 
additional  information  will  be  furnished  to  DEA.  DEA  and  IRS  Senior  Coordinating 
Officials  may  authorize  joint  studies  that  would  benefit  both  agencies. 
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Appendix  I— Disclosure  and  Exchange  of  Information 

.01  The  disclosure  of  tax  information  from  Internal  Revenue  Service  files  will  be 
governed  by  Sections  6103  and  7213  of  the  Internal  Revenue  Code  of  1954,  18 
U.S.C.  1905  and  Treasury  Regulations  Sections  301 .6103(a)-l(f)  and  (g). 

.02  Disclosures  initiated  by  the  Internal  Revenue  Service  concerning  information 
related  to  tax  returns  or  obtained  in  the  course  of  tax  investigations,  but  involving 
nontax  Federal  violations,  must  be  made  as  follows:  the  Service  will  notify  the  Assistant 
Attorney  General,  Criminal  Division,  that  the  Service  has  obtained  information  concern- 
ing the  possible  violation  of  Federal  narcotics  statutes.  If  the  Assistant  Attorney  General 
submits  a  request  for  the  information,  under  the  provisions  of  26  CFR 
301 .6103(a)-l(g),  disclosure  of  information  specifically  concerning  the  violation  will 
be  authorized. 

.03  Facts  or  information,  relating  to  the  commission  of  nontax  Federal  criminal 
acts  or  violations  of  nontax  Federal  criminal  laws,  not  directly  or  indirectly  related 
to  a  tax  return  or  a  tax  investigation,  may  be  disclosed  by  IRS  employees  directly 
to  DEA  in  emergency  situations  or  through  their  supervisors  when  circumstances  permit. 

.04  Disclosure  requests  initiated  by  the  DEA  concerning  matters  under  investigation 
by  that  agency,  as  distinct  from  matters  under  investigation  by  Department  of  Justice 
attorneys  and  within  their  jurisdicion,  must  be  in  accordance  with  the  provisions  of 
26  CFR  301 .6103(a)-l(f)  and  be  signed  by  the  Attorney  General.  Requests  for  access 
by  Department  of  Justice  attorneys  for  use  in  matters  under  that  agency's  consideration 
involving  narcotics  violations  must  be  in  compliance  with  26  CFR  301.6103(a)-l(g). 
Such  requests  should  be  in  writing  and  addressed  to  the  Commissioner  of  Internal 
Revenue,  Washington,  DC.  20224,  with  a  copy  addressed  to  the  District  Director 
or  Service  Center  Director  having  custody  of  the  information.  Such  applications  must 
show. 

( 1 )  the  name  and  address  of  the  person  or  entity  of  concern; 

(2)  the  kind  of  tax  involved; 

(3)  the  taxable  period  covered; 

(4)  the  reason  why  inspection  is  desired,  which  must  include  the  manner  in 
which  the  information  will  be  used;  and 

(5)  in  the  case  of  requests  made  pursuant  to  26  CFR  301 .6103(a)-l(f),  the 
name  and  the  official  designation  of  the  person  by  whom  the  inspection  is  to 
be  made. 

The  application  must  specify  the  authority  for  the  request  and  should  indicate  whether 
inspection  or  copies  of  the  tax  information  is  desired. 

If  applicable,  the  application  should  also  request  that  Service  officials  who  conducted 
investigations  concerning  the  named  taxpayer  be  permitted  to  discuss  the  details  of 
their  investigation  with  authorized  representatives  of  the  Department  of  Justice. 

Any  documents  furnished  in  response  to  a  DEA  request  must  be  returned  to  the 
office  furnishing  them  after  they  have  served  the  purpose  for  which  they  were  requested. 

Any  questions  concerning  applications  made  on  behalf  of  DEA  should  be  directed 
to  the  Director,  Disclosure  Operations  Division  at  964-3908,  4263,  and  4847. 

Appendix  Two — Internal  Revenue  Code  Section  6851.  Termination  of  Taxable 

Year 

(a)  Income  Tax  in  Jeopardy.  —  (1)  In  general— If  the  Secretary  or  his  delegate  finds 
that  a  taxpayer  designs  quickly  to  depart  from  the  United  States  or  to  remove  his 
property  therefrom,  or  to  conceal  himself  or  his  property  therein,  or  to  do  any  other 
act  tending  to  prejudice  or  to  render  wholly  or  partly  ineffectual  proceedings  to  collect 
the  income  tax  for  the  current  or  the  preceding  taxable  year  unless  such  proceedings 
be  brought  without  delay,  the  Secretary  or  his  delegate  shall  declare  the  taxable  period 
for  such  taxpayer  immediately  terminated,  and  shall  cause  notice  of  such  finding  and 
declaration  to  be  given  the  taxpayer,  together  with  a  deman  for  immediate  payment 
of  the  tax  for  the  taxable  period  so  declared  terminated  and  of  the  tax  for  the  preceding 
taxable  year  or  so  much  of  such  tax  as  is  unpaid,  whether  or  not  the  time  otherwise 
allowed  by  law  for  filing  return  and  paying  the  tax  has  expired;  and  such  taxes  shall 
thereupon  become  immediately  due  and  payable.  In  any  proceeding  in  court  brought 
to  enforce  payment  of  taxes  made  due  and  payable  by  virture  of  the  provisions  of 
this  section,  the  finding  of  the  Secretary  or  his  delegate  made  as  herein  provided, 
whether  made  after  notice  to  the  taxpayer  or  not,  shall  be  for  all  purposes  presumptive 
evidence  of  jeopardy. 

(2)  Corporation  in  liquidation  —  If  the  Secretary  or  his  delegate  finds  that  the  collec- 
tion of  the  income  tax  of  a  corporation  for  the  current  or  the  preceding  taxable 
year  will  be  jeopardized  by  the  distribution  of  all  or  a  portion  of  the  assets  of  such 
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corporation  in  the  liquidation  of  the  whole  or  any  part  of  its  capital  stock,  the  Secretary 
or  his  delegate  shall  declare  the  axable  period  for  such  taxpayer  immediately  terminated 
and  shall  cause  notice  of  such  finding  and  declaration  to  be  given  the  taxpayer,  together 
with  a  demand  for  immediate  payment  of  the  tax  for  the  taxable  period  so  declared 
terminated  and  of  the  tax  for  the  preceding  taxable  year  or  so  much  of  such  tax 
as  is  unpaid,  whether  or  not  the  time  otherwise  allowed  by  law  for  filing  return 
and  paying  the  tax  has  expired;  and  such  taxes  shall  thereupon  become  immediately 
due  and  payable. 

(b)  Reopening  of  Taxable  Period — Notwithstanding  the  termination  of  the  taxable 
period  of  the  taxpayer  by  the  Secretary  or  his  delegate,  as  provided  in  subsection 
(a),  the  Secretary  or  his  delegate  may  reopen  such  taxable  period  each  time  the 
taxpaer  is  found  by  the  Secretary  or  his  delegate  to  have  received  income,  within 
the  current  taxable  year,  since  a  termination  of  the  period  under  subsection  (a).  A 
taxable  period  so  terminated  by  the  Secretary  or  his  delegate  may  be  reopened  by 
the  taxpayer  (other  than  a  nonresident  alien)  if  he  files  with  the  Secretary  or  his 
delegate  a  true  and  accurate  return  of  the  items  of  gross  income  and  of  the  deductions 
and  credits  allowed  under  this  title  for  such  taxable  period,  together  with  such  other 
information  as  the  Secretary  or  his  delegate  may  by  regulations  prescribe.  If  the  taxpayer 
is  a  nonresident  alien  the  taxable  period  so  terminated  may  be  reopened  by  him 
if  he  files,  or  causes  to  be  filed,  with  the  Secretary  or  his  delegate  a  true  and  accurate 
return  of  his  total  income  derived  from  all  sources  within  the  United  States,  in  the 
manner  prescribed  in  this  title. 

(c)  Citizens — In  the  case  of  a  citizen  of  the  United  States  or  of  a  possession  of 
the  United  States  about  to  depart  from  the  United  States,  the  Secretary  or  his  delegate 
may,  at  his  discretion,  waive  any  or  all  of  the  requirements  placed  on  the  taxpayer 
by  this  section. 

(d)  Departure  of  Alien — Subject  to  such  exceptions  as  may,  by  regulations,  be 
prescribed  by  the  Secretary  or  his  delegate — (1)  No  alien  shall  depart  from  the  United 
States  unless  he  first  procures  from  the  Secretary  or  his  delegate  a  certificate  that 
he  has  complied  with  all  the  obligations  imposed  upon  him  by  the  income  tax  laws. 
(2)  Payment  of  taxes  shall  not  be  enforced  by  any  proceedings  under  the  provisions 
of  this  section  prior  to  the  expiration  of  the  time  otherwise  allowed  for  paying  such 
taxes  if,  in  the  case  of  an  alien  about  to  depart  from  the  United  States,  the  Secretary 
or  his  delegate  determines  that  the  collection  of  the  tax  will  not  be  jeopardized  by 
the  departure  of  the  alien. 

(e)  Furnishing  of  Bond  Where  Taxable  Year  Is  Closed  by  the  Secretary  or  His 
Delegate  —  Payment  of  taxes  shall  not  be  enforced  by  any  proceedings  under  the  provi- 
sions of  this  section  prior  to  the  expiration  of  the  time  otherwise  allowed  for  paying 
such  taxes  if  the  taxpayer  furnishes,  under  regulations  prescribed  by  the  Secretary 
or  his  delegate,  a  bond  to  insure  the  timely  making  of  returns  with  respect  to,  and 
payment  of,  such  taxes  or  any  income  or  excess  profits  taxes  for  prior  years. 

SECTION  6861    JEOPARDY  ASSESSMENTS  OF  INCOME,  ESTATE.  AND  GIFT  TAXES 

(a)  Authority  for  Making — If  the  Secretary  or  his  delegate  believes  that  the  assessment 
or  collection  of  a  deficiency,  as  defined  in  section  6211,  will  be  jeopardized  by  delay, 
he  shall,  notwithstanding  the  provisions  of  section  6213(a),  immediately  assess  such 
deficiency  (together  with  all  interest,  additional  amounts,  and  additions  to  the  tax 
provided  for  by  law),  and  notice  and  demand  shall  be  made  by  the  Secretary  or 
his  delegate  for  the  payment  thereof. 

(b)  Deficiency  Letters — If  the  jeopardy  assessment  is  made  before  any  notice  in 
respect  of  the  tax  to  which  the  jeopardy  assessment  relates  has  been  mailed  under 
section  6212(a),  then  the  Secretary  or  his  delegate  shall  mail  a  notice  under  such 
subsection  within  60  days  after  the  making  of  the  assessment. 

(c)  Amount  Assessable  Before  Decision  of  Tax  Court — The  jeopardy  assessment 
may  be  made  in  respect  of  a  deficiency  greater  or  less  than  that  notice  of  which 
has  been  mailed  to  the  taxpayer,  despite  the  provisions  of  section  6212(c)  prohibiting 
the  determination  of  additional  deficiencies,  and  whether  or  not  the  taxpayer  has 
theretofore  filed  a  petition  with  the  Tax  Court.  The  Secretary  or  his  delegate  may, 
at  any  time  before  the  decision  of  the  Tax  Court  is  rendered,  abate  such  assessment, 
or  any  unpaid  portion  thereof,  to  the  extent  that  he  believes  the  assessment  to  be 
excessive  in  amount.  The  Secretary  or  his  delegate  shall  notify  the  Tax  Court  of 
the  amount  of  such  assessment,  or  abatement,  if  the  petition  is  filed  with  the  Tax 
Court  before  the  making  of  the  assessment  or  is  subsequently  filed,  and  the  Tax 
Court  shall  have  jurisdiction  to  redetermine  the  entire  amount  of  the  deficiency  and 
of  all  amounts  assessed  at  the  same  time  in  connection  therewith. 
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(d)  Amount  Assessable  After  Decision  of  Tax  Court — If  the  jeopardy  assessment 
is  made  after  the  decision  of  the  Tax  Court  is  rendered,  such  assessment  may  be 
made  only — in  respect  of  the  deficiency  determined  by  the  Tax  Court  in  its  decision. 

(e)  Expiration  of  Right  To  Assess — A  jeopardy  assessment  may  not  be  made  after 
the  decision  of  the  Tax  Court  has  become  final  or  after  the  taxpayer  has  filed  a 
petition  for  review  of  the  decision  of  the  Tax  Court. 

(f)  Collection  of  Unpaid  Amount — When  the  petition  has  been  filed  with  the  Tax 
Court  and  when  the  amount  which  should  have  been  assessed  has  been  determined 
by  a  decision  of  the  Tax  Court  which  has  become  final,  then  any  unpaid  portion, 
the  collection  of  which  has  been  stayed  by  bond  as  provided  in  section  6863(b) 
shall  be  collected  as  part  of  the  tax  upon  notice  and  demand  from  the  Secretary 
or  his  delegate,  and  any  remaining  portion  of  the  assessment  shall  be  abated.  If  the 
amount  already  collected  exceeds  the  amount  determined  as  the  amount  which  should 
have  been  assessed,  such  excess  shall  be  credited  or  refunded  to  the  taxpayer  as 
provided  in  section  6402,  without  the  filing  of  claim  therefor.  If  the  amount  determined 
as  the  amount  which  should  have  been  assessed  is  greater  than  the  amount  actually 
assessed,  then  the  difference  shall  be  assessed  and  shall  be  collected  as  part  of  the 
tax  upon  notice  and  demand  from  the  Secretary  or  his  delegate. 

(g)  Abatement  if  Jeopardy  Does  Not  Exist— The  Secretary  or  his  delegate  may 
abate  the  jeopardy  assessment  if  he  finds  that  jeopardy  does  not  exist.  Such  abatement 
may  not  be  made  after  a  decision  of  the  Tax  Court  in  respect  of  the  deficiency 
has  been  rendered  or,  if  no  petition  is  filed  with  the  Tax  Court,  after  the  expiration 
of  the  period  for  filing  such  petition.  The  period  of  limitation  on  the  making  of 
assessments  and  levy  or  a  proceeding  in  court  for  collection,  in  respect  of  any  deficien- 
cy, shall  be  determined  as  if  the  jeopardy  assessment  so  abated  had  not  been  made, 
except  that  the  running  of  such  period  shall  in  any  event  be  suspended  for  the  period 
from  the  date  of  such  jeopardy  assessment  until  the  expiration  of  the  10th  day  after 
the  day  on  which  such  jeopardy  assessment  is  abated.  ,  , 

[Testimony  continued  froin  p.  72.] 

Mr.  Bensinger.  Senator  Bayh,  we  are  talking  about  the  relationship 
between  DEA  and  Customs.  They  are  better  than  they  have  been 
in  the  past  and  I  would  characterize  them  as  good  and  I  would 
like  you  to  address  this  question  as  well  to  the  Commissioner  of 
Customs  who  will  be  joining  you  shortly. 

I  think  it  is  very  important  that  in  the  system  of  enforcement, 
the  agencies  maximize  the  individual  potentials  that  they  have,  in 
information  sharing  and  in  resource  capabilities. 

And  customs  seizures  at  the  borders  have  increased.  The  ability 
of  DEA  to  provide  intelligence  not  only  to  them,  but  to  State  and 
local  police,  is  also  important. 

So  I  think  we  can  give  you  a  report  that  would  not  characterize 
the  past  as  being  carried  out  at  present. 

Senator  Bayh.  The  reason  we  saved  that  question  until  last  is  the 
next  witnesses  are  going  to  give  us  a  review  of  Treasury  Department 
drug  law  enforcement  activities,  including  the  area  of  Customs'  respon- 
sibilities. I  appreciate  your  answer. 

Is  there  anything  else  we  should  address  ourselves  to,  anything 
we  can  do  to  help  you  do  the  job? 

At  this  point  we  will  include  excerpts  from  the  testimony  before 
this  subcommittee  at  the  hearing  of  March  5,  1976,  from  testimony 
of  Mr.  Bartels. 

[Testimony  continues  on  p.  85.] 


78 


[Exhibit  No.   16| 

tels.  march  5 
ile  delinouen 

November  3,  1975. 


lEXCERPT  FROM  THE  TESTIMONY  OF  MR    JOHN  R    BARTELS.  MARCH  5.   1975  BEFORE  THE 
SUBCOMMITTEE  TO  INVESTIGATE  JUVENILE  DELINQUENCY! 


Hon.  Edward  H.  Levi, 

Attorney  General  of  the  United  States,  Department  of  Justice,  Washington,  DC. 

Dear  Mr.  Attorney  General:  In  reviewing  the  transcripts  for  the  hearing  before 
the  Subcommittee  on  the  Cultivation,  Use,  Abuse  and  Control  of  Opium,  March  5, 
1975.  I  found  a  question  left  unanswered  by  the  Department.  As  the  Subcommittee 
is  preparing  these  materials  for  printing,  it  would  be  appreciated,  if  at  your  earliest, 
an  answer  could  be  supplied  for  the  record. 

Enclosed  are  copies  of  pages  194-196  of  the  transcript  encompassing  the  question 
which  related  to  the  budget  of  the  Drug  Enforcement  Administration.  The  Department 
requested  $190  million,  but  OMB  only  approved  $150  million.  The  Subcommittee 
desires  a  breakdown  as  to  how  the  Department  was  going  to  spend  the  additional 
$40  million. 

Your  cooperation,  as  always,  is  extremely  appreciated. 

With  warm  regards. 

Sincerely, 

Birch  Bayh,  Chairman. 
Enclosures 

Senator  Bayh.  I  would  appreciate  it  very  much,  for  the  record, 
if  you  would  give  us  a  breakdown  on  how  you  were  going  to  spend 
that  additional  $40  million.  Could  you  do  this  for  us,  please? 

Mr.  Bartels.  I  will. 

[The  material  referred  to  follows:] 

Department  of  Justice, 
Washington,  D.C.,  December  8,  1975. 

Hon.  Birch  Bayh, 

Chairman,  Subcommittee  on  Juvenile  Delinquency,  Committee  on  the  Judiciary, 

U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman:  The  Attorney  General  has  asked  me  to  respond  to  your 
November  3rd  request  concerning  the  $40  million  difference  in  the  amount  requested 
by  the  Department  and  the  amount  approved  by  OMB  for  the  FY  1976  budget  for 
the  Drug  Enforcement  Administration. 

Attached  is  a  summary  of  the  planned  program  changes  presented  by  the  Drug 
Enforcement  Administration  as  justification  for  the  additional  $40  million. 

If  I  may  be  of  further  assistance,  please  call  upon  me. 
Sincerely, 

Michael  M.  Uhlmann. 


Drug  Enforcement  Administration 

{Analysis  of  Difference  Between  FY  76  DOJ  and  Congressional  Submissions) 

Question.  The  Department  requested  $190  million,  but  OMB  only  approved  $150 
million.  How  was  the  Department  going  to  spend  the  additional  $40  million? 

Answer.  Reference  is  made  to  the  attached  chart  which  provides  a  detailed  analysis 
of  the  $40  million  difference  between  the  Department  of  Justice  request  and  the 
final  allowance  granted  by  the  Office  of  Management  and  Budget.  A  summary  chart 
is  also  provided  at  the  conclusion  of  the  narrative  material,  although  much  more 
general  in  the  data  it  provides. 

The  following  programs  make  up  most  of  the  $40  million  difference:  compliance 
and  regulatory,  domestic  enforcement,  foreign  enforcement,  domestic  intelligence, 
foreign  intelligence,  and  technical  support— criminal  laboratories. 

compliance  and  regulatory   program   ($4,541,000) 

Under  DEA's  regulatory  responsibilities  from  CSA  of  1970,  compliance  investigators 
inspect  approximately  2,650  manufacturers  and  distributors.  It  has  been  found  that 
for  chronically  violative  firms,  a  three  year  inspection  cycle  is  not  sufficient.  174 
of  the  requested  187  positions  would  have  provided  for  more  frequent  visits,  and 
inspections  of  850  methadone  clinics. 
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DOMESTIC  ENFORCEMENT  PROGRAM  ($21,014,000) 

200  agent  positions  and  67  clerical  support  positions  were  requested  for  domestic 
staffing.  With  the  reinstitution  of  opium  poppy  cultivation  in  Turkey  these  positions 
were  required  to  strengthen  our  defenses  against  drug  traffickers  at  the  traditional 
ports  of  entry  of  white  heroin,  and  major  urban  trafficking  areas. 

Fifty  agent  positions  and  16  clerical  support  were  requested  to  increase  the  effort 
against  the  burgeoning  abuse  of  multiple  drugs-polydrugs.  163  para/professionals  were 
requested  to  perform  more  of  the  routine  duties  that  the  agents  now  perform  such 
as  radio  watch,  vehicle  maintenance,  and  record  searches.  This  would  allow  the  DEA 
agents  to  devote  this  time  to  purely  investigative  functions.  170  clerical  support  positions 
were  required  to  provide  one  clerical  position  for  each  three  investigators,  thus  relieving 
the  investigators  of  a  portion  of  the  routine  administrative  duties  they  now  perform. 
Currently,  the  data  analysis  for  the  project  to  develop  single  indexing  of  criminal 
investigative  matters  (N ADDIS)  is  performed  by  contract  personnel.  In  order  that 
DEA  could  terminate  the  contract,  authority  for  hiring  52  data  analysts  was  requested 
in  order  to  make  an  orderly  transition  in  this  vital  area. 

FOREIGN  ENFORCEMENT  PROGRAM  ($3,213,000) 

53  agent  positions  and  27  clerical  support  positions  were  requested  to  insure  that 
the  increased  pressure  being  applied  to  the  Mexican  trafficking  routes  would  not  be 
relaxed  in  order  to  deal  with  the  inevitable  increase  in  activity  emanating  from  Turkey's 
return  to  opium  poppy  cultivation.  These  80  positions  would  enable  DEA  to  continue 
to  fight  at  the  seat  of  most  illicit  trafficking  organizations.  The  eight  positions  approved 
by  the  Office  of  Management  and  Budget  provided  for  increased  support  in  Mexico 
and  Central  America. 

DOMESTIC  INTELLIGENCE  PROGRAM   ($4,894,000) 

In  order  to  implement  the  National  Narcotics  Intelligence  System  as  envisioned  by 
the  President  ir  the  Administrations  campaign  against  the  illicit  drug  traffic,  129  intel- 
ligence analysts  and  42  clerical  support  positions  were  requested.  37  intelligence  analysts 
and  1 1  clerical  support  positions  were  required  for  implementation  of  the  interagency 
intelligence  center  at  El  Paso,  Texas  for  analysis  of  trafficking  systems,  and  development 
of  a  computerized  intelligence  system.  14  computer  specialists  requested  would  have 
provided  support  and  made  enhancements  on  such  on-going  programs.  The  23  positions 
approved  for  this  program  provided  support  for  the  El  Paso  Intelligence  Center. 

FOREIGN  INTELLIGENCE  PROGRAM  ($3,358,000) 

49  intelligence  analysts  were  requested  for  overseas  operations  in  order  to  implement 
the  National  Narcotics  Intelligence  System.  55  additional  clerical  positions  were 
requested  because  of  the  massive  reporting  requirements  involved  in  the  foreign  drug 
intelligence  program.  The  eight  positions  approved  by  OMB  provided  for  increased 
support  in  Mexico. 

TECHNICAL  SUPPORT  PROGRAM— CRIMINAL  LABORATORIES   ($4,324,000) 

36  chemist  positions  and  12  laboratory  aides  were  requested  to  support  enforcement 
and  intelligence  programs  which  require  timely  analysis  of  drug  evidence  and  to  staff 
the  new  San  Diego  Laboratory.  23  chemist  positions  were  also  required  to  provide 
for  drug  evidence  analysis  as  the  evidence  exhibits  had  increased  from  DEA  and 
State  and  local  offices.  Further,  the  need  for  more  tests  to  develop  specific  information 
for  intelligence  and  evidentiary  purposes  had  also  increased.  24  professional/technicals 
were  also  requested  to  examine  packaging  material  and  tool  marks,  analyze  controlled 
substances  in  biological  material,  examine  documents,  and  perform  latent  fingerprint 
and  forensic  photography  functions.  18  clerical  positions  were  requested  to  provide 
necessary  support  for  the  chemists  and  specialists  in  the  laboratory  program.  14  posi- 
tions were  approved  by  OMB  to  staff  the  seventh  regional  laboratory  in  San  Diego, 
California. 
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Summary  Chart  of  $40  Million 


Rescission -$2,400,000 

1975  pay  supplemental +3,123,000 

Uncontrollable  increases  (net) 4-2,01 1,000 

Drug  control  program —377,000 

Compliance  and  regulatory  program —4,541,000 

Domestic  enforcement —21,014,000 

Foreign  enforcement —3,213,000 

Domestic  intelligence -4,894,000 

Foreign  intelligence —3,358,000 

Technical  support — criminal  laboratoiies —4,324,000 

Technical  support — State  and  local  laboratories —328,000 

Research  and  development —700,000 

Total -40,015,000 
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(Testimony  continued  from  page  77.) 

Mr.  Bensinger.  Senator,  we  think  the  issue  before  you  and  the 
subcommittee  is  an  overriding  one.  I  think  the  law  enforcement  com- 
munity feels  it  has  been  fightmg  this  battle  with  one  hand  tied  behind 
its  back,  because  the  individuals  we  arrest  are  immediately  returnee! 
to  the  street  too  often,  and  the  sentences  and  sanctions  and  surety 
of  punishment  is  lacking. 

I  would  add  that  I  do  support  the  titles  that  the  Treasury  Depart 
ment  will  address  in  terms  of  immediate  reporting  of  private  vehicles 
coming  into  the  U.S.  territorial  waters.  I  think  that  will  be  an  improveo 
method  of  assuring  a  safer  border  and  also  on  the  provision  that 
is  referred  to  in  terms  of  declaration  of  funds  exported  overseas, 
which  could  be  utilized  for  the  purchase  of  drugs  outside  of  the 
United  States. 

I  might  add  I  appreciate  very  much  the  spirit  in  which  this  testimony 
was  received,  and  your  questions,  and  look  forward  to  submitting 
for  the  record  definitions  which  Mr.  Rector  and  our  panel  discussed, 
as  well  as  the  two  agreements  which  dealt  with  IRS  and  U.S.  Customs 
Service,  which  have  been  signed  by  the  Drug  Enforcement  Administra 
tion. 

[Testimony  continues  on  page  140.] 

(The  complete  statement  of  Mr.  Bensinger  follows:) 
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Mr.  Chairman,  Members  of  the  Subcommittee  on  Juvenile 
Delinquency,  I  welcome  the  opportunity  of  appearing 
before  you  today  in  support  of  Senate  Bill  3411.       : 

The  problem  of  narcotics  and  dangerous  drugs  continues 
to  pose  a  monumental  challenge  to  American  society.   Five 
thousand  Americans  die  each  year  from  the  use  of  illegal 
drugs,  and  drug  habits  account  for  an  alarming  number  of 
robberies,  muggings,  burglaries,  and  violence.   The  overall 
cost  of  drug  abuse  is  estim.ated  to  run  as  high  as  seventeen 
billion  dollars  a  year.   Heroin  is  the  major  drug  of  abuse 
in  terms  of  the  danger  it  can  pose  for  the  individual; 
some  1,298  individuals  died  from  heroin  overdoses  in  1975 
alone.   And,  that  does  not  include  the  nimiber  of  individuals 
who  have  lost  meaning  in  their  life,  who  are  watching  the 
world  go  by,  resigned  to  a  shorter  life  expectancy,  a  life 
disengaged  from  reality,  a  life  without  a  job,  without  a 
family,  without  a  future.  

The  Drug  Enforcement  Administration,  the  United  States 
Attorneys,  the  U.S.  Customs  Service,  the  Criminal  Division 
of  the  Department  of  Justice,  the  Internal  Revenue  Service, 
the  State  Department,  the  Bureau  of  Prisons,  individuals 
from  the  treatment  as  well  as  from  the  enforcement 
perspective,  all  recognize  three  fundamental  problems 
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which  very  much  compromise  the  public  safety  in  the 

United  States  today,  and  compromise  our  system  of 

criminal  justice.   First,  and  I  think  most  important,  is 

a  lack  of  credible  sanctions  against  individuals  who  break 

our  laws  and  who  create  a  life  of  misery  for  their  fellow   :- 

men  and  women.   I  am  talking  about  the  major  traffickers 

in  hard  narcotics,  the  dealers,  distributors,  the  individuals 

who  are  selling  and  intending  to  sell  heroin.   The  uncertainty 

of  a  meaningful  sentence,  the  absence  of  a  strong  penal 

sanction  against  traffickers  has  handicapped  our  enforcement 

effort  and,  in  fact,  our  whole  criminal  justice  system. 

Second,  the  lack  of  realistic  bail  has,  likewise,  subjected 
the  public  in  the  United  States  to  unnecessary  risks  — 
risks  that  individuals  who  have  committed  drug  felonies 
in  the  past  will  continue  to  do  so  again  after  their  arrest. 
Today  we  see  this  happening  all  too  often,  in  our  cities, 
in  our  rural  areas  and  suburbs  as  well.   Individuals  with  , 
arrest  records,  individuals  who  have  been  convicted  of  drug 
felonies  are  back  out  on  the  street  within  hours  of  arrest 
again  plying  their  trade,  trying  to  escape  the  clutches 
of  the  law  and  trying  to  offset  the  expenses  of  defending 
the  charges  against  them.   Fugitives,  especially  non-resident 
aliens  and  American  citizens  as  well,  have  fled  to  other 
countries  while  out  on  bail.   A  survey  of  499  individuals 
arrested  for  major  narcotic  violations  by  the  Drug  Enforcement 
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Administration  who  were  out  on  bail  showed  that  48. 5(^ 
^^■iMMai^  were  found  to  have  committed  additional  crimes 
and  were  rearrested  prior  to  trial.   This  crime  commitment 
rate  while  out  on  bail  means  that  for  every  ten  drug  law 
violators  arrested,  five  offenders  are  back  on  the  streets 
after  apprehension  and  are  committing  various  crimes  before 
their  trial.   What  is  even  more  serious  is  that  we  are 
talking  about  narcotics.   We  are  not  talking  about  minor 
street  level  dealers  or  users.   We  are  talking  about  major 
drug  traffickers. 

According  to  a  report  of  the  Administrative  Office  of 
the  Courts,  in  1975,  one  out  of  three  persons  sentenced 
in  Federal  court  for  a  narcotic  offense  received 
probation,  and  of  those  sentenced  to  a  prison  term,  approxi- 
mately one-third  received  sentences  of  three  years  or  less. 
This  means  that  in  1975,  of  the  Federal  offenders  who  were 
convicted  of  distributing  or  selling  narcotics,  over  one- 
half  of  them  were  either  back  on  the  streets  immediately, 
or  were  eligible  to  go  back  on  the  streets  within  a  year, 
because  of  the  provisions  by  which  an  individual  is  eligible 
for  parole  after  serving  one-third  of  the  sentence.  "  '"' 

What  these  statistics  say  to  the  public  is  very  important 
— •  they  say  that  while  the  narcotic  traffic  may  be  recognized 
by  the  public  as  a  serious  offense,  we  are  not  willing  to 
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make  sure  that  convicted  offenders  go  to  prison  for  it. 
We  know  the  public  is  concerned  about  narcotics,  but  we  are 
not  willing  to  keep  serious  offenders  off  the  streets  while 
they  wait  for  trial.   The  law  enforcement  officer  is, 
therefore,  being  asked  to  fight  this  battle  with  one 
hand  tied  behind  his  back.   It  is  for  this  reason, 
Mr.  Chairman,  that  I  support  and  strongly  urge  the  Senate 
to  approve  Senate  Bill  S.3411. 

The  President's  proposed  legislation  not  only  provides 
for  consistency  in  sentencing,  but  also  provides  realistic 
bail  reform  in  the  many  cases  where  an  individual  has  been 
previously  convicted  for  a  drug  felony,  is  in  possession  of 
a  false  passport,  is  a  non-resident  alien,  is  a  fugitive, 
or  is  an  individual  on  parole  or  probation  for  a  felony 
offense.   The  bill,  however,  does  leave  some  discretion  to 
the  courts  and  an  individual  who  is  under  eighteen,  or  an 
individual  who  may  have  been  under  duress,  or  who  is  in 
need  of  mental  treatment,  or  who  is  a  mere  accomplice  as 
distinguished  from  a  principal  distributor  of  heroin,  would 
not  be  subject  to  the  mandatory  sentencing. 

Let  me  give  you  some  examples  of  how  our  criminal  justice 
system  has  been  compromised  because  of  the  existing 
sentencing  and  bail  practices  with  which  the  public  has 
had  to  suffer. 
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Examples  of  Unrealistic  Bail 

—  In  VTashington,  D.  C.  in  197  5,  five  Mexican 
defendants  were  arrested  upon  delivering  860  grams 
of  heroin  to  DEA  agents.   One  defendant  had  bail 
reduced  from  $25,000  to  $5,000  and  is  currently 

a  fugitive.       ...        - 

—  In  Texas  in  1974,  two  Mexican  defendants  were 
arrested  for  conspiracy  to  distribute  18  ounces 
of  heroin.   Bail  of  $2,000  was  posted  and  both 
fled  to  Mexico.  ■ 

—  In  Texas  in  1975,  a  Mexican  defendant  was  arrested 
for  sale  of  two  pounds  of  heroin.   Surety  bond  of 
$100,000  was  set  and  then  reduced  to  $5,000. 

The  defendcint  posted  bond,  was  released,  and  is 
now  a  fugitive. 

—  In  Chicago  in  1974,  two  Mexican  nationals  charged 
with  the  sale  of  600  grams  (more  than  1/2  pound)  of 
brown  heroin.   Bail:   $4,500  personal  recognizance. 
Both  defendants  are  fugitives. 

—  In  Chicago  in  1975,  a  Mexican  national  was  charged 
with  the  sale  of  444  grams  of  brown  heroin.   Bail: 
$10,000  personal  recognizance  bond.   The  defendant 

is  a  fugitive. 
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—  In  Arizona  in  1975,  the  defendant,  with  a 
1971  conviction  for  possession  with  intent  to 
distribute  12  ounces  of  heroin  (he  was  sentenced 
in  that  case  to  one  year  which  was  suspended) ,  was 
arrested  and  charged  with  possession  with  intent  . 
to  distribute  one  pound  of  heroin.   The  defendant 
posted  $5,000  surety  bond,  and  continued 
trafficking.  .     - 

—  In  Miami  in  1975,  two  defendants  were  arrested 
at  the  Miami  International  Airport  for  smuggling 
13  1/2  pounds  of  pure  Asian  heroin.   Initial  bond 
was  set  at  $500,000  surety  bond  for  each  defendant, 
but  was  later  reduced  to  $100,000  surety  bond  each 
despite  the  following  facts:   (1)  At  the  time  of 
their  arrest,  each  defendant  possessed  false 
identification;  (2)  they  were  operating  a  smuggling 
conspiracy  bringing  in  35-40  kilos  of  Asian  heroin 
per  month;  (3)  they  had  access  to  Swiss  bank  accounts 
of  several  million  dolars;  (4)  one  defendant  was 
under  a  murder  indictment  in  Southern  California, 
and  both  were  under  other  Federal  narcotic 
indictments  in  California;  (5)  they  were  extensive 
international  travelers.   Both  defendants  posted 

the  surety  bonds  by  paying  a  $10,000  premium. 
Both  are  now  fugitives,  and  have  since  withdrawn 
$400,000  from  their  Swiss  bank  accounts. 
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In  each  of  the  cases  described  above,  the  proposed  bill 
could  have  enabled  the  court  to  restrict  the  defendant's 
availability  to  bail. 

Examples  of  Inadequate  Sentencing  .,  - 

—  In  Chicago  in  1974,  two  major  traffickers  were    -^-.t 
arrested  after  negotiating  the  sale  of  more  than 

one  kilo  of  brown  heroin  and  51  grams  of  cocaine 

to  a  DEA  undercover  agent  for  approximately 

$30,000.   During  the  negotiations,  the  defendants 

stated  they  had  access  to  an  additional  five  kilos 

of  heroin.   After  conviction,  one  defendant  received 

a  sentence  of  three  years  in  jail  and  the  second 

received  a  sentence  of  six  months  in  jail  with 

five  years  probation.   Each  defendant  is  eligible 

for  parole  after  serving  one-third  of  his  jail  time.   .  • 

—  In  Chicago  in  1974,  two  major  traffickers  made 
five  sales  of  heroin,  the  last  being  over  one-half 
pound.   After  conviction,  one  defendamt  was    ^ 
sentenced  to  three  years  in  jail;  in  effect  a       ._  ' 
one-year  sentence.  ,      ..  h     - 

—  In  Baltimore  in  1974,  a  major  violator  was  ■  .   -r-.^-. 
convicted  for  the  sale  and  distribution  of        •  ,= 
approximately  two  kilos  of  50%  pure  heroin.   He 

was  sentenced  to  fifteen  years  in  jail,  with  all 
but  six  months  suspended.   At  best,  this  violator 
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served  only  six  months  imprisonment  to  offset 
the  profits  from  two  kilos  of  heroin. 

—  In  Philadelphia  in  1974,  a  major  violator  was 
convicted  of  selling  188  grams  of  heroin  to  a  - 
DEA  agent.   He  was  sentenced  to  six  months  in 
jail  and  five  years  probation.   He  served  four 
months  of  his  sentence,  released,  and  resumed 

his  trafficking.  -  ''  ' 

—  In  Boston  in  1975,  two  major  violators  (one 
was  a  Class  I  trafficker)  were  arrested  after 
delivery  of  76  grams  of  Mexican  heroin,  each  in 
possession  of  fully  loaded  weapons.   The  Class  I 
violator,  on  parole  from  a  state  sentence,  received 
a  five  year  sentence,  to  run  concurrently  with 

his  state  sentence.   He  now  receives  weekend   " 
furloughs  from  prison  and,  according  to 
intelligence,  is  still  trafficking.   His  co- 
conspirator, after  conviction,  received  a  36  month 
sentence,  with  all  but  three  months  suspended. 

—  In  Texas  in  1975,  a  defendant  was  convicted  of 
possession  with  intent  to  sell  one  kilo  of  opium. 
He  was  sentenced  to  ten  years,  which  was  suspended. 
He  was  allowed  to  return  to  his  home  in  Mexico. 
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—  In  Texas  in  1975,  a  defendant  in  this  case,  who  was 
the  source  of  supply,  was  serving  a  sentence  of  five 
years  probation  for  a  prior  heroin  conviction,  at  the 
time  this  case  arose.   He  pleaded  guilty  and  was 
sentenced  to  two  years .  -  - 

—  In  Texas  in  1976,  a  major  trafficker  was  convicted 
of  distributing  2  5  ounces  of  heroin.   The  sentence 
was  two  years.   He  will  be  out  in  eight  months. 

—  In  New  York  in  1973,  four  defendants,  two  of  ; 
them  couriers,  were  arrested  following  the  seizure 
of  two  kilos  of  heroin.   One  courier  received  five 
years  probation;  the  other  was  not  prosecuted.   Of 
the  other  two,  a  Canadian  citizen  (a  fugitive  on 
another  charge)  received  five  years.   The  U.S. 
citizen  received  six  months. 

—  In  New  York  in  1976,  a  defendant  was  arrested 
with  two  ounces  of  heroin  and  a  loaded  weapon 
with  which  he  attempted  to  shoot  the  agents. 
Failing  this,  he  tried  bribery.   He  was  indicted 
on  five  charges,  pleaded  guilty,  and  was  sentenced 
to  two  years  probation. 

—  In  New  York  in  1972,  a  defendant  was  a^rrested  for  the 
sale  of  heroin.   His  first  trial  ended  in  a  hung 

jury.  The  informant  testified  before  the  grand 
jury  that  the  defendant  threatened  to  kill  him. 
Before  the  second  trial,  the  informant  was 
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murdered.  The  second  trial  resulted  in  a  con- 
viction and  the  defendant  was  sentenced  to  two 
years  in  prison. 

—  In  New  York  in  1973,  five  defendants  were 
arrested  in  a  conspiracy  case  involving  the  smuggling 
of  150  pounds  of  heroin  from  France  and  400  poxinds 
of  cocaine  from  South  America.   One  defendant,  who 
cooperated  and  testified,  received  the  longest 
sentence,  five  years.   Of  the  others,  two  were 
sentenced  to  three  years ,  one  to  five  years ,  and 
one  to  two  years.   All  were  eligible  to  receive  parole' 
after  serving  one-third  of  their  sentences.        - 

Under  the  terms  of  this  bill,  many  of  the  individuals 
described  above  would  have  been  required  to  spend  at  least 
three  years  in  prison. 

The  third  issue  I  would  like  to  address,  Mr.  Chairman, 
is  the  general  question  of  deterrence.   The  criminal  justice 
system  can  only  be  effective  if  there  is  a  meaningful 
deterrent.   It  is  important  that  the  offender  be  aware  of 
the  risk  that  he  is  running.   In  today's  narcotic  traffic, 
the  profits  to  be  made  are  substantial.   The  penalties  are 
not  so  substantial;  the  deterrent  is  likewise  minimal 
mainly  because  of  the  sentence  and  bail  structure. 
Additionally,  deterrence  is  minimized  because  it  is  difficult 
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to  attack  the  individual's  source  of  finances  for  narcotics 
trafficking.   There  are  provisions  for  tax  jeopardy  assess- 
ments that  can  be  made  by  the  Internal  Revenue  Service  and, 
in  many  cases,  these  types  of  assessments  have  been  forth- 
coming.  However,  the  proof  required  cannot  always  be  met, 
and  the  procedure  is  not  satisfactory.   The  legislation 
proposed  would  streamline  the  seizure  and  forfeiture 
procedures  and  simply  direct  that  if  an  individual  has  cash 
that  could  be  proved  to  have  been  derived  directly  from 
illegal  narcotic  trades,  or  was  intended  to  be  used  for  an 
illegal  narcotic  transaction,  that  such  cash,  or  currency 
or  personal  property  would  be  subject  to  forfeiture 
provisions  already  enacted  into  law  for  vehicles  and  for 
drugs  themselves.  .  .   .    •  ^  ,.  . 

I  am  joined  today  as  I  mentioned  by  representatives 
of  the  Department  of  Justice  who  can  speak  with  specificity 
as  to  certain  legal  technicalities  contained  in  the  bill, 
but  I  would  like  to  address  myself  to  some  of  the  policy 
issues  that  we  have  to  face  in  this  country.   There  is 
developing  an  attitude  of  acceptance  in  some  quarters  of 
a  high  toleramce  of  crime  in  the  United  States.   I  do  not 
believe  the  American  citizen  subject  to  crime  has  such  a 
high  tolerance;  I  do  not  believe  the  fcimilies  in  their  homes 
want  to  tolerate  crime.   But,  in  too  many  instances  it  is 
the  law  abiding  citizen  who  has  been  a  prisoner  in  his  own 
home  —  with  the  bars  and  locks  on  his  doors  and  windows. 
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while  the  criminal  is  on  the  street.   If  we  are  unwilling 

to  invest  in  a  more  responsive  criminal  justice  system, 

a  system  which  has  serious  sentencing,  which  has  realistic 

bail  and  a  meaningful  deterrent,  and  which  puts  a  high 

priority  on  the  reporting  of  crime,  we  are,  in  fact,  contributing 

to  the  problem.   Out  of  one-hundred  major  crimes  of  the  kinds 

the  FBI  reports,  fifty  go  unreported.   Out  of  the  fifty  that 

are  reported,  there  are  twenty  arrests.   Out  of  twenty 

persons  arrested,  twelve  will  be  indicted,  six  tried,  three 

convicted,  and  1.5  sentenced  to  the  penitentiary.   That  is 

the  criminal  justice  system  as  it  exists  today.  .  - 

Let  me  comment  on  the  drug  penalties  in  some  foreign 
countries.   In  Singapore,  traffickers  of  10  to  15  grams  of 
heroin  are  subject  to  a  minimum  of  20  years  imprisonment, 
and  for  more  than  15  grams  to  a  mandatory  death  sentence. 
In  Indonesia,  their  new  law  enacted  July  2,  1976,  provides 
for  life  imprisonment  or  the  death  sentence  for  trafficking 
in  heroin.   Many  other  countries,  such  as  Turkey  and 
Mexico,  have  far  more  stringent  sentencing  provisions  than 
we  have  in  the  United  States.   We,  in  the  United  States, 
are  asking  foreign  governments  —  the  Governments  of 
Mexico,  Turkey,  and  Southeast  Asia  —  to  eradicate  poppy 
fields,  to  eliminate  illegal  exportation  of  heroin  and 
morphine  base  to  the  United  States.   These  same  countries 
look  to  the  United  States  to  see  what  we  are  doing  about  our 
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drug  problem  and  what  sanctions  we  impose.   And,  look  at 
the  difference.   How  can  we  ask  these  Governments  to 
continue  to  work  as  hard- as  they  can  to  stop  the  flow  of 
heroin  from  coming  into  the  United  States,  when  we  are 
unwilling  to  put  the  people  who  deal  in  it  behind  bars 
for  any  significant  period  of  time. 

We  are  embarked  upon  a  major  program  in  Mexico,  called 
the  JANUS  program,  in  which  we  can  provide  to  the  Mexican 
Attorney  General  and  his  Federal  Judicial  Police  information 
on  crimes  which  Mexican  National  citizens  may  have  committed 
in  the  United  States,  i.e.,  illegal  narcotics  transported 
out  of  Mexico  and  into  this  country.   In  such  instances, 
the  individual  may  have  fled  our  system  of  justice  and 
gone  back  to  Mexico;  the  Mexican  Government  is  willing  to 
prosecute  that  individual  for  drug  offenses  committed  in 
this  country  and  are  looking  for  information  which  could    '■ 
assist  with  prosecution  of  that  individual  in  Mexico. 

To  underline  the  gravity  of  this  situation,  during  the 
last  twelve  months,  there  were  102  airplane  crashes  between 
distribution  points  in  Mexico  and  the  United  States  of 
planes  that  we  could  determine  were  transporting  narcotics, 
marihuana  or  other  illegal  drugs.   Considering  that  102 
aircraft  crashed  trying  to  bring  these  illegal  commodities 
into  the  United  States,  imagine  how  many  successful  missions 
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must  have  been  flown.   This  loss  of  life,  the  loss  of  many 
millions  of  dollars  worth  of  equipment,  gives  an  indication 
of  the  costs  the  drug  traffickers  are  willing  to  bear. 
It  is  big  business  and  it  can  be  lucrative  if  the 
penalties  are  not  substantial,  either  through  the  legal 
sanction  against  money,  or  because  of  the  relatively  low 
risk  of  imprisonment  to  which  the  offenders  and  the 
traffickers  are  exposed.   Our  objective  in  the  enforcement 
community  is  to  reduce  supply  through  effective,  cooperative 
efforts  with  foreign  governments;  by  improving  interdiction 
at  the  points  of  entry  at  the  border.   I  might  add  that 
the  U.S.  Customs  Service  has  been  increasingly  effective 
in  this  role  and  is  developing  new  techniques  to  make  it 
that  much  more  difficult  to  smuggle,  but  Customs,  like 
the  Justice  Department,  is  frustrated  if  the  individuals 
who  are  arrested  smuggling  narcotics  are  then  turned  loose. 
If  we  can  reduce  the  supply,  increase  the  risk  and  increase 
the  price,  then  we  can  expect  that  the  availability  of 
narcotics  (heroin  in  particular)  will  be  less,  and  the 
problem  of  heroin  addiction  reduced  accordingly. 

Mr.  Chairman,  today  we  have  a  situation  which  can  be 
described,  at  the  very  least,  as  unacceptable.   We  have 
speeches  and  a  public  sentiment  for  strong  laws  against 
heroin  traffickers.   We  have  a  public  sentiment  and  concern 
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about  drug  abuse  and  the  threat  to  our  youth.   Forty-four 
percent  of  all  drug  deaths  are  young  people  from  the  ages 
of  20  to  29  —  the  future  of  our  country.   These  are  the 
individuals  who  are  caught  up  in  drug  use  and  brought  into 
the  morgues  and  emergency  rooms  in  our  hospitals.   And 
while  this  is  happening,  we  have  a  sentencing  structure 
that  is  inconsistent,  we  have  a  bail  system  that  is 
unresponsive  to  the  public  interest,  and,  therefore,  have 
no  deterrent.   Traffickers  know  all  of  this. 

Our  cities,  suburbs  and  rural  areas  are  affected  and 
infected  by  illegal  narcotic  trafficking.   We  hope  the 
Senate  will  help  provide  us  with  a  meaningful  deterrent, 
with  serious  sanctions,  and  realistic  bail  —  not  only  to 
meet  the  challenge  of  increased  heroin  traffic  in  the 
United  States,  but  to  give  to  the  American  people  what 
I  believe  each  citizen  is  entitled  to  —  a  sensible  and 
consistent  criminal  justice  system. 
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STATISTICAL  DATA  AND  EXHIBITS 


Presented  by 


:">' 


PETER  B.  BENSINGER             ,  ^^-r^ov: 

Administrator  '     >- 

Drug  Enforcement  Administration  ,    .  ,, 
United  States  Department  of  Justice 


1st  Otr 
FY  75 


2nd  Qtr 
FY  75 


3rd  Qtr 

FY  75 


4th  Qtr 
FY  75 


1st  Qtr 
FY  76 


2nd  Qtr 
FY  76 


3rd  Qtr 
FY  76 


4th  Qtr 
FY  76 
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Retail  Price/Purity  -  National 

Heroin         Cocaine 


Price/mg  Pure 
%  pure 

$1.14 
5.9% 

$.50 
11.4% 

Price/mjz  pure 
%   pure 

$1.23 
5.7% 

$.49 
12.1% 

Price/mg  pure 

%  pure 

$1.23 
6.3% 

$.53 
10.5% 

Price/mg  pure 
%   pure 

$1.20 
5.9% 

$.55 
10.8% 

Price/mg  pure 
%  pure 

$1.30 
5.9% 

$.51 
13.7% 

Price/mg  pure 
%   pure 

$1.15 
6.3% 

$.56 
13.0% 

Price/mg  pure 
%  pure      '  ■ 

$1.26 
6.6% 

$.47 
12.6% 

Price/mg  pure 
%  pure 

$1.26 
6.4% 

$.47 
13.2% 
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AGENTS  TRAINED  HERE  FIGHT  DRUG  WAR  AT  HOME  ABROAD 
(From  The  Atlanta  Journal-Constitution,  August  15,  1976) 
BY  JOHN  O.  KOEHLER,  WASHINGTON  (AP) 


International  narcotics  pushers  are  facing  increasingly 
effective  pressures  from  a  little-known  United  States  aid  program  - 
the  training  of  foreign  police  officers  as  skilled  narcotics 
agents. 

Reports  from  U.  S.  embassies  indicate  that  the  training 
program  made  possible  the  seizure  during  the  past  year  of  more 
than  a  half-billion  dollars  worth  of  narcotics  which  might  other- 
wise have  reached  the  streets  of  America. 

The  drugs  were  confiscated  by  graduates  of  a  six-week  course 
run  by  the  Drug  Enforcement  Administration  (DEA) ,  the  narcotics 
enforcement  arm  of  the  Department  of  Justice.   The  DEA,  because 
of  long  drug  enforcement  experience  in  this  country,  has  developed 
perhaps  the  most  sophisticated  narcotics  investigation  training 
program  in  the  world. 

The  biggest  success  came  in  Chile,  where  narcotics  officers 
trained  by  DEA  caught  seven  cocaine  chemists  between  November 
1975  and  January  1976.   More  than  450  kilograms  (about  992  pounds) 
of  cocaine  worth  $30  million  on  the  U.  S.  wholesale  market. 

Last  February,  Lt.  Mario  Jimenez  Alfaro  of  the  Colombian 
Department  of  Security,  who  had  graduated  just  weeks  before  from 
the  DEA's  Washington  training  school,  was  in  charge  of  a  group 
making  the  largest  known  marijuana  seizure  in  history  -  80  tons. 
Estimated  U.  S.  street  value:  $225  million.  *- 

The  embassy  in  Bangkok,  Thailand,  reported  huge  drug  hauls 
by  U.  S. -trained  officers  of  the  Police  Narcotic  Suppression 
Center,   In  the  first  10  months  of  1975,  they  seized,  1,726 
kilograms  of  opium,  worth  $217  million  retail  in  the  United  States 
when  converted  to  heroin,  40  kilograms  of  morphine  base,  which 
could  have  been  converted  to  four  kilograms  of  heroin  worth 
$5  million,  105  kilograms  of  heroin  valued  at  $132  million  retail, 
and  1,731  kilograms  of  marijuana,  which  would  have  retailed  for 
$1.1  million. 

In  Vienna,  Austrian  authorities  say  that  a  DEA  graduate 
handled  every  major  narcotics  case  successfully  solved  since 
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1972,  the  year  the  training  program  began.   In  just  one  month 
after  their  return  from  the  DEA  school  in  1975,  three  Austrian 
narcotics  detectives  arrested  10  persons  and  confiscated  570 
grams  of  heroin  ($718,200)  and  85  kilograms  of  hashish  ($915,450). 

U.  S.  officials  also  reported  cocaine  valued  at  $20  million 
seized  in  Bolivia,  Argentina,  Brazil  and  Costa  Rica  by  DEA- 
trained  agents. 

(Price  calculations  were  based  on  prevailing  U.  S.  retail 
prices.   One  milligrain  of  heroin  between  6  and  7  per  cent  pure, 
the  dosage  generally  used  by  addicts  sells  for  $1.25.   Cocaine 
12  1/2  per  cent  pure  brings  50  cents  a  milligram,  hashish  $10 
a  gram  and  marijuana  65  cents  a  gram.) 

"The  monetary  value  of  these  seizures,"  said  DEA  Administrator 
Peter  B.  Bensinger,  "are  particularly  noteworthy  when  compared 
with  the  $2,258,040  the  U.  S.  government  spent  on  the  training  of 
foreign  police  officers  in  1975." 

The  program  was  expanded  in  1975.   Between  1972  and  1974, 
the  total  training  budget  was  $2,931,500. 

Bensinger  said  in  an  interview  that  cooperation  with 
authorities  abroad  to  eliminate  sources  of  supply  affecting 
the  United  States  is  DEA's  chief  aim. 

"International  training  obviously  makes  a  very  significant 
and  direct  contribution  to  reducing  the  flow  of  drugs  to  this 
country,"  Bensinger  explained. 

Daniel  P.  Casey,  assistant  administrator  in  charge  of 
worldwide  enforcement,  said  arrests  of  pushers  and  confiscation 
of  dope  rise  dramatically  whenever  officers  return  to  their 
regular  assignments  after  DEA  training. 

Foreign  police  officers  first  expressed  interest  in  learning 
the  techniques  of  drug  law  enforcement  in  1969.   The  Bureau  of 
Narcotics  and  Dangerous  Drugs  (BNDD) ,  the  forerunner  of  DEA, 
accepted  20  officers  from  Brazil,  Chile,  the  Dominican  Republic, 
Guatemala  and  Venezuela  in  its  two-week  training  school  for 
U.  S.  officers. 

As  the  interest  grew,  BNDD  sent  special  teams  of  U.  S. 
narcotics  agents  to  France,  Germany,  Mexico,  Canada,  Australia, 
Japan  and  Luxembourg  to  conduct  schools  within  those  countries. 

Congress  authorized  appropriations  in  1973  for  a  small  unit 
within  the  BNDD  National  Training  Institute,  established  a  year 
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earlier,  to  help  in  training  of  foreign  officers.   A  six-week 
Advanced  International  Drug  Enforcement  School  was  formed  and 
has  graduated  556  officers.   In  addition,  courses  are  conducted 
in  foreign  countries.   The  mobile  teams  have  trained  7,364 
foreign  police  officers  since  1969.   All  activities  are  under 
the  general  supervision  of  William  J.  Olivanti,  National  Training 
Institute  director. 

Robert  M.  Stutman,  international  training  division  chief, 
said  his  25  instructors  -  selected  from  DEA's  more  than  2,000 
special  agents  -  are  all  college  graduates,  some  with  advanced 
degrees  in  pharmacology,  chemistry,  and  mathematics.   Their 
average  federal  drug  enforcement  experience  is  more  than  six 
years  with  nearly  two  years  of  prior  local  and  state  police 
training. 

Students  are  chosen  from  candidates  proposed  by  the  various 
foreign  police  forces.   First  consideration  is  given  to  officers 
already  assigned  to  narcotics  work,  customs  officials  and  police- 
men who  are  instructors  at  their  own  academies.   Each  group  taking 
the  course  is  from  a  single  area  of  the  world  to  minimize  trans- 
lation problems  and  cultural  differences. 

A  typical  class.  No.  17,  graduated  June  25.   It  included 
27  officers  from  Thailand,  The  Philippines,  Nationalist  China, 
South  Korea,  Indonesia  and  Malaysia.   Only  one  student  was  unable 
to  understand  English. 

First  on  the  class  schedule  was  a  "country  report"  delivered 
by  a  student  of  each  country  represented. 

Special  Agent  Thomas  G.  Martin,  chief  of  the  instructor  team, 
said  these  reports  were  designed  not  only  to  acquaint  the  students 
with  narcotics  problems  of  the  various  countries  but  also  to 
break  down  any  barriers  between  nationals  whose  countries  have 
traditionally  viewed  each  other  with  suspicion. 

"You  realize  quickly  that  we  have  a  common  problem,  the 
scourge  of  drug  abuse,  and  that  we  all  speak  the  common  language 
of  policemen,"  said  Ma j .  J.D.H.  Sihombing  of  the  Indonesian 
National  Police  Directorate  of  Narcotics,  who  delivered  his 
country's  report. 

Asst,  Supt.  Hassan  K.  Lambok,  of  the  Malaysian  Central 
Narcotic  Bureau  (CNA) ,  traced  the  history  of  his  nation's  opium 
problem  to  Chinese  and  Indian  laborers  brought  in  by  the  British 
during  the  19th  century.   Heroin  was  found  for  the  first  time 
in  1973  when  Malaysian  youngsters  staged  a  "Woodstock"  festival, 
imitating  the  outdoor  rock  music  concert  held  in  Woodstock,  N.Y., 
four  years  earlier  where  drug  usage  was  widespread. 
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"We  inuned lately  formed  the  CNA  to  stop  the  supply  coming  in 
from  Singapore  and  we  also  found  a  heroin  laboratory  which  was 
producing  24  pounds  a  day,"  Hassan  said. 

Both  Malaysia  and  Indonesia  have  made  capital  punishment 
th  e  maximum  penalty  for  drug  pushing.  .,       .   .-  .. 

The  first  two  weeks  of  the  DEA  course  are  devoted  to  under- 
standing international  drug  traffic  patterns,  identifying  narcotics 
and  investigating  drug  deaths. 

To  aid  agent  instructors,  the  DEA  used  Capt.  Frank  Raasch, 
a  pathologist  at  the  San  Diego  Naval  Hospital  and  an  expert  on 
narcotics  and  narcotic  deaths.   Raasch  spent  eight  hours  illus- 
trating the  effects  of  narcotics  on  humans.   Some  of  his  color 
slides  of  drug  deaths  and  autopsies  made  even  a  few  seasoned 
officers  queasy  to  the  point  of  leaving  the  classroom, 

Raasch  termed  the  use  of  narcotics,  particularly  heroin, 
"suicide  on  the  installment  plan."  He  explained  that  60  per  cent 
of  drug  deaths  in  the  United  States  involve  persons  under  the 
age  of  25.  He  noted  that  this  country  is  the  largest  user  of 
heroin  with  an  estimated  626,000  addicts,  and  drug  deaths  are 
rising. 

Narcotics  investigations,  according  to  Raasch,  are  probably 
the  most  difficult  of  all  criminal  detective  work. 

"When  you  have  a  murder,  the  police  find  a  body  and  can 
look  for  clues.   When  a  burglary  is  committed,  the  victims 
report  it  and  police  can  go  to  work.   But  the  narcotics  victim  - 
who  is  the  addict  -  never  complains." 

Much  of  narcotics  enforcement  work,  therefore,  depends  on 
undercover  investigation,  the  use  of  informants,  and  watching 
street  buys.   Thus,  undercover  techniques,  surveillance  of 
suspects  and  the  use  of  electronic  equipment,  such  as  body  trans- 
mitters and  special  automobile  tracing  gear  took  up  an  additional 
two  weeks . 

Class  17  then  split  into  four  sections  for  field  training. 
One  group  visited  Kansas  City  and  Wichita,  another  went  to  San 
Francisco  and  Sacramento,  a  third  to  Seattle  and  Spokane  and 
the  fourth  group  was  sent  to  Baltimore,  Atlantic  City,  N.J.  and 
New  York. 
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During  the  field  trips,  the  officers  visited  local  police 
departments,  customs  facilities,  courts  and  prosecutors'  offices. 
They  observed  narcotics  enforcement  operations  in  the  streets. 

To  maintain  the  relationships  established  among  themselves, 
the  students  have  formed  an  International  Alumni  Association. 
Run  by  DEA  graduates,  the  group's  activities  are  administered 
by  DEA  personnel. 

Regular  annual  alumni  meetings  are  planned  around  the  world. 
Congress  has  approved  federal  funds  to  finance  the  meetings. 

The  first  was  held  last  February  in  Bangkok,  with  officers 
attending  from  nearly  all  Far  Eastern  and  Southeast  Asian 
countries. 

At  a  graduation  ceremony  for  Class  17,  Rep.  Tom  F.  Railsback, 
R-Ill.,  expressed  congressional  appreciation  to  the  students  for 
helping  to  curb  the  narcotics  problem  which,  he  said,  was  costing 
the  U.  S.  $17  billion  a  year. 

"We  have  5,000  drug  deaths  annually  and  half  of  all  robberies, 
beatings  and  burglaries  in  America  are  drug-related,"  he  said. 

Responding  for  the  class,  Capt.  Elpidio  C.  Natividad  of  the 
Philippines  Customs  Police  said  the  course  work  "made  us  realize 
that  we  are  all  brothers  in  the  war  against  narcotics." 
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SHIFT  IN  DEA  ARRESTS 
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TOTAL  DEA  DRUG  ARRESTS 
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HEROIN  ARRESTS  (Shown  as  Percentage  of  Total  DEA  Arrests)  1 
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PI    EXPENDITURES  BY  DRUG 
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BAIL  FOR  NARCOTIC  TRAFFICKING 


AMOUNT  OF  BAIL 


FREE  TIME 
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DRLiC,    ENFORCtMlNl     AdMINISI  R  \M()N,    U.S.    Dtl'ARlMKNI    Oh    JUSTICE 

The  round-the-clock  battle  against  narcotics  "is  being  fought  with  one  hand  tied 
behind  our  back,"  the  U.S.  Senate  was  told  today  by  the  head  of  the  nation's  Drug 
Enforcement  Administration  (DEA). 

Seeking  Congressional  action  to  strengthen  the  criminal  justice  system's  handling 
of  high  level  drug  traffickers.  Administrator  Peter  B.  Bensinger  testified  before  the 
Senate  Judiciary  Committee's  Subcommittee  on  Juvenile  Delinquency  He  urged  speedy 
passage  of  the  legislative  proposal  contained  in  the  President's  drug  abuse  message 
to  Congress. 

"While  drug  traffickers  are  set  free  on  bail  or  sentenced  to  probation,"  he  said, 
"it  is  the  law  abiding  citizen  who  has  become  a  prisoner  in  his  own  home — with 
the  locks  and  bars  on  his  window  while  the  offender  is  free  on  the  street." 

The  present  lack  of  a  meaningful  sentence  for  major  traffickers  in  hard  narcotics 
has  handicapped  our  enforcement  effort,  according  to  Bensinger.  And,  the  lack  of 
realistic  bail  procedures  allows  previously  convicted  drug  felons  back  on  the  streets, 
often  to  continue  trafficking,  while  awaiting  trial. 

Citing  a  survey  of  499  major  narcotics  violators  arrested  by  DEA  and  put  out 
on  bail,  Bensinger  stated  that  48.5  percent  committed  additional  crimes  and  were 
rearrested  while  awaiting  trial. 

In  urging  passage  of  the  mandatory  minimum  sentences  for  persons  convicted  of 
trafficking  in  heroin  narcotics,  Bensinger  pointed  out  that,  in  1975,  one  out  of  every 
three  persons  convicted  of  narcotic  offenses  received  probation.  And,  he  said,  one 
out  of  three  of  those  sentenced  received  a  sentence  of  three  years  or  less,  with  eligibility 
for  parole  in  one  year. 

An  example  of  current  and  unrealistic  bail  procedures,  said  Bensinger,  can  be  found 
in  a  1975  case  of  two  defendants  operating  a  conspiracy  to  smuggle  35-40  kilos 
of  Asian  heroin  per  month.  The  two  offenders,  with  access  to  several  million  dollars 
in  Swiss  bank  accounts  and  possessing  false  identification,  were  arrested  at  Miami 
International  Airport  with  13.5  pounds  of  pure  heroin — enough  to  supply  100,000 
addicts  for  one  day.  Both  were  under  federal  narcotics  indictment  in  California  and 
one  had  been  previously  indicted  for  murder.  Yet,  both  are  now  fugitives  and  have 
drawn  $400,000  from  their  Swiss  bank  accounts.  They  were  released  upon  posting 
a  $10,000  premium  on  a  $100,000  surety  bond. 

A  recent  New  York  case,  explained  Bensinger,  reflected  the  inconsistent  sentencing 
of  drug  law  violators.  The  defendant,  who  tried  to  shoot  arresting  agents,  possessed 
two  ounces  of  heroin,  which  could  eventually  sell  for  $70,000  if  pure.  He  attempted, 
unsuccessfully,  to  bribe  the  agents  and  subsequently  was  indicted  on  five  charges  and 
pleaded  guilty.  His  sentence  was  two  years  probation. 

"How  can  we  expect  the  Department  of  Justice,  DEA,  Customs  Service,  and  other 
cooperating  federal  and  state  agencies  to  do  the  job  of  curbing  our  tragic  drug  problem, 
when  the  courts  do  not  punish  offenders,  do  not  set  realistic  bail,  and  do  not  provide 
a  meaningful  deterrent." 


[From  the  National  Council  on  Drug  Abuse  Newsletter,  Apr    1976] 

New  Directions  For  DEA 

(The  National  Council  on  Drug  Abuse  is  very  pleased  and  proud  to  offer  its  readers 
the  following  exclusive  interview  with  Peter  Bensinger,  former  NCDA  Advisory  Board 
member  and  the  new  Administrator  of  the  Drug  Enforcement  Administration.  Mr. 
Bensinger's  concerned  and  supportive  attitude  with  us  at  NCDA  in  the  past  and  his 
plans  for  the  forceful  and  enlightened  orientation  and  direction  of  DEA  bode  well 
for  better  cooperation,  understanding  and  effective  dialogue  between  treatment  and 
law  enforcement  in  the  United  States.) 

The  U.S.  Senate  recently  unanimously  confirmed  the  President's  appointment  of 
Peter  B.  Bensinger  as  Administrator  of  The  Drug  Enforcement  Administration.  Mr. 
Bensinger,  who  had  been  serving  in  an  acting  capacity  since  January  23,  was  named 
as  President  Fords  choice  on  December  9,  1975. 

Prior  to  his  appointment  by  Attorney  General  Edward  H.  Levi,  Bensinger,  39,  had 
been  chief  of  the  Crime  Victims  Division  of  the  Illinois  Attorney  General's  Office. 
During  the  past  seven  years,  in  Illinois,  he  has  held  important  public  posts  involving 
virtually  all  elements  of  that  state's  criminal  justice  system. 

As  executive  director  of  the  nation's  oldest  crime  Commission,  the  Chicago  Crime 
Commission,  during  1973,  Bensinger  had  the  responsibility  of  evaluating  public  officials 
in  the  criminal  justice  system,  investigating  organized  crime  and  the  effectiveness  of 
law  enforcement  in  the  greater  metropolitan  Chicago  area. 
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From  1970  to  1973,  Bensinger  served  as  the  first  director  of  the  5,000-member 
Illinois  Department  of  Corrections  with  direct  responsibility  for  all  state  penitentiaries, 
reformatories,  training  schools,  parole  supervision  and  jail  inspection. 

The  Illinois  Corrections  Department  was  formed  in  1970  through  the  reorganization 
of  the  Illinois  Youth  Commission,  of  which  Bensinger  was  chairman  in  1969,  and 
the  Illinois  Department  of  Public  Safety,  where  he  had  previously  served  as  administra- 
tive assistant  to  the  director.  During  Bensinger's  tenure,  the  Department  of  Public 
Safety  was  responsible  for  law  enforcement  in  Illinois,  including  state  police,  narcotic 
investigation,  the  state  fire  marshal  and  adult  prison  operations. 

At  DEA,  Bensinger  has  assumed  the  leadership  of  a  Federal  law  enforcement  agency 
with  over  4,200  people  whose  primary  mission  is  the  apprehension  of  illicit  drug 
traffickers,  the  interdiction  of  narcotics  and  illicit  dangerous  drugs  and  the  regulation 
of  legally-produced  controlled  substances.  DEA  has  195  offices  in  the  United  States 
and  overseas.  It  was  created  in  1973,  through  the  merger  of  several  Federal  agencies 
with  drug  enforcement  responsibilities.  Since  its  inception,  DEA  has  been  the  lead 
agency  for  enforcement  of  Federal  drug  laws  within  the  United  States  and  in  coopera- 
tion with  foreign  governments. 

Bensinger  is  a  director  of  the  National  Council  on  Crime  and  Delinquency  and 
has  received  the  Executive  Directors'  Award  of  the  Illinois  Juvenile  Police  Officers 
Association  and  the  John  Howard  Award  for  excellence  in  corrections.  In  1972,  he 
was  elected  president  of  the  Association  of  State  Correctional  Administrators  represent- 
ing the  directors  of  state  prisons,  major  metropolitan  jails,  the  Federal  Bureau  of 
Prisons  and  the  Canadian  penitentiary  system. 

A  Chicago  native,  Bensinger  is  a  graduate  of  Yale  University  and  is  married  to 
the  former  Judith  Schneeback,  a  medical  doctor.  The  couple  have  two  children  and 
have  moved  to  the  Washington  area  from  Chicago. 

Following  is  a  transcript  of  a  tape  recorded  interview  with  Peter  Bensinger,  Adminis- 
trator, Drug  Enforcement  Administration  and  Jordan  Scher,  M.D.,  Executive  Director, 
National  Council  On  Drug  Abuse  and  Aaron  Stern,  Administrator  of  NCDA.  The 
interview  took  place  on  March  23,  1976. 

Question.  What  do  you  feel  should  be  the  position  of  the  DEA  regarding  the  proposed 
decriminalization  of  marijuana? 

Answer.  I  see  no  evidence  that  marijuana  should  be  legalized  or  decriminalized 
at  this  time,  particularly  at  the  federal  level. 

Question.  Do  you  want  to  add  anything  to  that,  or  leave  it  at  that? 

Answer.  I  would  say  that  marijuana  is  not  DEA's  principal  priority.  Our  first  priority 
is  heroin  and  major  traffickers  of  other  narcotics;  cocaine,  and  dangerous  drugs,  then 
cannabis,  hashish  oil,  etc. 

Question.  Do  you  feel  that  the  DEA  should  continue  its  buy-and-bus  street  drug 
offensives? 

Answer.  DEA  will  be  focusing  on  major  interregional  and  international  drug  traf- 
ficking cases.  The  buy-and-bust  approach  will  be  minimized,  and  used  as  just  one 
tool  to  develop  information  that  will  lead  us  to  the  source  of  supply,  but  we  are 
not  going  to  concentrate  our  efforts  on  making  street  arrests.  Buy/bust  will  be  just 
one  of  several  investigative  techniques.  I'm  not  interested  in  building  up  statistics 
or  getting  powder  on  the  table  once  a  week.  We're  more  interested  in  who  the  violator 
is  rather  than  how  many  violators  can  be  arrested. 

Question.  Do  you  feel  that  the  DEA  and/or  the  U.S.  Government  should  concentrate 
heavily  on  stamping  out  or  suupressing  heroin  in  its  source  countries,  like  Turkey 
and  Mexico? 

Answer.  Yes,  absolutely.  Ours,  I  think,  is  a  three-fold  mission.  One,  we  must  work 
with  foreign  governments  at  eradicating  illicit  narcotics  at  their  source.  Second,  we 
must  develop  and  focus  our  resources  on  the  major  international  and  interregional 
traffickers  of  narcotics.  And  third,  we  must  be  sure  that  we  have  an  adequate  regulatory 
and  compliance  division.  So,  there's  no  question  but  that  heroin  suppression  in  source 
countries  is  a  major  priority  for  the  Drug  Enforcement  Administration,  obviously  work- 
ing with  the  State  Department  and  through  foreign  governments  Of  course,  we  can't 
police  narcotics  laws  and  behavior  in  foreign  countries  ourselves. 

Question.  What  about  the  issue  that  primary  suppression  in  one  country  leads  to 
the  development  of  substitutive  sources  in  other  countries  as  occurred,  for  instance, 
in  the  case  of  Turkey? 

Answer.  Well,  the  1  urkish  situation  did  upset  the  supply  balance  when  Turkey 
adopted  a  "no  opium  production"  system  and  then  developed  a  strong  poppy  control. 
Heroin  production  then  developed  and  increased  in  other  countries  in  Central  and 
South  America,  particularly  Mexico.  Let  me  explain  our  proper  role  in  such  situations. 
To    begin   with,   we   must   have    better  anticipatory   intelligence    than   we   have    had   in 
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the  past.  We  must  also  anticipate  that,  as  international  traffickers  have  their  sources 
of  supply  reduced,  they'll  look  elsewhere  for  profit-making  opportunities.  DEA  is  already 
developing  such  anticipatory  intelligence  in  cooperation  with  foreign  governments  in 
order  to  identify  new  opium  production  at  the  earliest  opportunity.  We  must,  nonethe- 
less, be  frank  and  realistic  and  understand  that  mucn  of  this  illicit  production  is 
grown  in  very  remote,  hard-to-police  areas,  and  that  such  policing  is  going  to  be 
a  constant  battle.  As  a  consequence,  we've  got  to  do  more  than  just  focus  our  efforts 
on  working  with  proper  authorities  and  agencies  overseas.  Here  in  the  United  States 
we  must  break  up  the  criminal  networks  that  are  importing  the  heroin,  regardless 
of  its  source. 

Question.  What,  then,  are  the  goals  which  you  intend  to  develop  in  your  guidance 
and  administration  of  DEA? 

Answer.  Well,  the  goal  of  DEA  will  be  to  focus  clearly  on  the  major  traffickers 
of  narcotics.  We  must  work  with  foreign  governments  on  effective  cooperation  in 
international  programs  and  enforcement  procedures  which  will  minimize  the  production 
of  illegal  drugs  anywhere  in  the  world.  The  DEA  will  also  maximize  police  and  law 
enforcement  communication  and  cooperation  among  countries  with  respect  to  violators 
or  traffickers.  In  addition,  we  want  to  develop  a  greater,  more  cooperative,  national 
strategy  within  the  federal  government,  as  well  as  a  clear  and  distinct  policy  with 
respect  to  drug  enforcement  at  the  levels  of  state  and  local  police  jurisdictions.  The 
federal  government  is  not  going  to  be  able  to — and  it  shouldn't — provide  law  enforce- 
ment efforts  that  really  duplicate,  or  could  be  handled  more  effectively,  at  the  local 
level.  I  think  our  jurisdiction  is  clearly  one  that  will  best  be  fulfilled  when  we're 
interfacing  between  regions,  that  is,  interstate,  or  internationally. 

Question.  What  top  priority  areas  are  you  concerned  about  right  now? 

Answer.  Well,  our  priority  areas  will  vary  by  drug  and  will  vary  by  region.  Now, 
one  of  the  priorities  we  have  is  to  have  a  better  communication  with  the  American 
public  in  general.  That  means  better  published  information,  better  communications 
with  Congress  and  the  public  at  large,  and  continued  cooperation  with  state  and  local 
police  jurisdictions. 

Question.  You  have  a  very  good  system,  by  the  way,  in  your  D. A.W.N,  reports. 

.Answer.  Yes,  the  D.A.W.N.  System  is  a  very  helpful  one.  We  intend  to  continue 
the  Drug  Abuse  Warning  Network.  We  also  will  be  giving  greater  priority  to  the 
whole  compliance  and  regulatory  effort  at  DEA.  Sixteen  new  positions  have  been 
approved  for  DEA  for  this  year,  including  several  in  the  area  of  compliance. 

Question.  What  do  you  see  as  the  most  effective  interaction  between  drug  enforce- 
ment, treatment,  and  prevention  for  the  foreseeable  future? 

Answer.  One  of  the  very  positive  ongoing  relationships  at  the  federal  level  is  the 
long-standmg  interagency  cooperation  among  the  National  Institute  of  Drug  Abuse 
(NIDA),  the  Department  of  Health,  Education  &  Welfare,  (HEW),  the  Food  &  Drug 
Administration  (FDA),  and  the  Drug  Enforcement  Administration  (DEA).  I've  met 
personally  already  with  Dr.  DuPont  of  NIDA  and  Commissioner  Schmidt  of  the  FDA. 
We  already  have  an  ongoing  working  committee  which  has  a  variety  of  agenda  items, 
including  drug  research,  the  implementation  of  controlled  drug  schedules,  and  the 
enhancement  of  information  exchanges.  We  also  cooperate  regarding  the  Drug  Abuse 
Warning  Network  (D.A.W.N.)  and  the  System  to  Retrieve  Information  from  Drug 
Evidence  (ST. RIDE),  as  well  as  various  laboratory  reporting  approaches  which  we've 
developed  in  the  field.  We  also  want  to  make  sure  that  our  information  is  not  kept 
solely  for  enforcement  use,  but  can  be  used  for  the  benefit  of  general  research  and 
evaluation  of  drug  problems  by  others.  And  we  would  like  to  benefit  from  the  ex- 
periences of  the  treatment  resources.  Also,  as  we  begin  to  see  trends  toward  greater 
drug  use  in  any  one  city,  from  either  a  treatment  standpoint  or  enforcement  standpoint, 
it  is,  I  think,  very  important  and  helpful  to  make  sure  the  other  agencies  are  aware 
of  it  so  appropriate  enforcement  and  treatment  resources  can  then  be  deployed. 

Question.  Was  Dr.  DuPont  using  your  figures  when  he  said  there  had  been  a  two-fold 
increase  in  heroin  seizures  a  couple  of  weeks  ago,  and  does  that  represent  a  trend 
that  you  see  occurring  now,  Mr.  Bensinger? 

Answer.  Yes,  and  we  have  doubled  the  amount  of  heroin  that  has  been  seized 
on  an  international  basis  in  1975  over  1974.  Seizures  were  up  significantly  overseas, 
but  they  were  up  domestically  as  well.  This  indicates  two  things.  First,  we  are  more 
successful  in  seizing  illegal  quantities  of  heroin,  and  second,  it  is  also  likely  that 
a  greater  availability  of  heroin  does  exist  in  the  international  and  domestic  markets. 
We're  continuing  to  watch  this.  We  hope,  and  expect,  that  the  availability  of  heroin 
toward  the  end  of  this  year  will  begin  to  decrease. 

Question.  And  finally,  can  you  envision,  a  role  that  the  DEA  may  have  in  helping 
us  to  get  addicts  into  treatment? 


134 

Answer.  Well,  I  think  that  the  principal  proponents  of  that  would  be  HEW  and 
NIDA.  They  are  deeply,  and  directly,  in  toucn  with  funding  resources.  Also,  the  single 
state  agencies  are  primarily  responsible  for  treatment.  DEA,  of  course,  is  not  by  any 
means  uncooperative  or  unsympathetic  to  the  problems  of  addiction;  it  is  a  nation- 
wide problem  and  one  we  must  all  address.  We  support  treatment  programs  for  addicts 
where  there  is  good  security,  good  supervision,  good  quality  of  personnel,  and  an 
increase  in  protection  to  the  general  community  at  large.  Good  treatment  enhances 
public  safety  and  law  enforcement  by  providing  a  significant  alternative  to  a  life  of 
crime  and  addiction. 

The  DEA,  as  you  know,  is  often  the  first  line  of  contact  to  the  addict,  that  is 
you  and/or  the  police.  You  may  also  be  the  last  line  of  contact,  unless  some  effort 
can  be  made  to  get  the  addict  into  treatment.   .   .   . 

I'll  tell  you,  I'm  very  sympathetic  to  that  idea,  and  as  Dr.  DuPont  knows  and 
the  White  Paper  points  out,  there  is  a  direct  relationship  between  treatment  and  enforce- 
ment. 

Thanks  very,  very  much,  Mr.  Bensinger,  we  really  do  appreciate  your  taking  the 
time  and  effort  to  outline  for  us  so  clearly  your  current  and  future  plans. 


[From  the  National  Observer,  May  1,  1976] 

Drug  Busters'  Aim;  Hit  the  Big  Boys 

Scandal  and  controversy  have  periodically  rocked  the  U.S.  Drug  Enforcement  Ad- 
ministration (DEA)  since  its  creation  in  1973  to  consolidate  Federal  antidrug  efforts. 
Last  May  the  first  DEA  administrator,  John  R.  Bartels,  Jr.,  resigned  under  pressure 
as  a  Senate  investigating  committee  was  about  to  open  hearings  into  allegations  of 
mismanagement,  corruption,  and  cover-up  within  DEA's  top  echelons.  In  January  a 
former  director  of  the  Illinois  Department  of  Corrections,  Peter  B.  Bensinger,  40, 
became  DEA's  second  administrator.  Observer  Staff  Writer  Daniel  St.  Albin  Greene 
recently  interviewed  Bensinger  in  Washington,  D.C.,  about  the  DEA's  troubled  past 
and  its  future  plans. 

Question.  Do  you  see  any  substance  to  the  criticism  that  the  so-called  "war  on 
drugs"  has  been  politicized  by  the  White  House? 

Answer.  I  certainly  am  not  coming  to  this  job  with  any  intention  or  desire  to 
make  decisions,  or  initiate  or  close  programs,  based  on  who's  in  office  or  what  political 
party  would  benefit  from  such  an  activity.  Law  enforcement  and  politics  don't  mix. 
I'm  accepting  this  job  to  do  the  job  as  best  I  can  on  a  day-to-day  basis,  not  to 
please  any  political  figure  or  any  political  party. 

Question.  What  is  your  political  background? 

Answer.  I'm  registered  as  a  Republican,  and  served  under  a  Republican  administration 
in  Illinois.  I  ran  for  sheriff  of  Cook  County  in  1974.  But  1  should  be  judged  not 
on  the  basis  of  what  party  nominated  me,  or  what  individual  political  figure  appointed 
me,  but  on  what  I'm  able  to  do. 

Question.  There  has  been  some  question  about  your  relationship  to  the  man  who 
appointed  you.  Attorney  General  Edward  Levi.  Are  you  related? 

Answer.  I'd  like  to  think  I'm  a  friend  of  his.  I  happen  to  be  the  second  cousin 
to  his  wife.  My  grandmother's  sister's  granddaughter's  husband  is  the  Attorney  General. 
But  I  wasn't  even  interviewed  by  him.  (Deputy  Attorney  General)  Harold  Tyler  had 
the  responsibility  of  selecting  the  administrator  for  DEA. 

Question.  The  Nixon  Administration  gave  top  priority  to  drug  enforcement.  How 
do  you  rank  drug  abuse  relative  to  our  most  serious  domestic  problems? 

Answer.  The  drug  problem  is  one  of  the  most  important  problems  in  our  country. 
President  Ford  has  indicated  to  me  personally — and  has  gone  on  record  as  giving 
drug  enforcement  major  prominence.  He  has  personally  gotten  involved  in  discussions 
with  the  heads  of  Mexico,  Colombia,  and  Turkey — three  major  areas  that  are  responsible 
for  the  natural-grown  narcotic  substance  in  the  field. 

Question.  DEA  recently  reported  that  twice  as  much  heroin  was  seized  last  year 
as  in  1974.  Does  this  indicate  heroin  use  is  increasing? 

Answer.  The  heroin  level  in  the  United  States  is  higher  this  year  than  it  was  in 
'75  or  '74,  although  it's  lower  by  perhaps  30  per  cent  than  it  was  in  '71.  The  addict 
population  generally  would  rise  and  fall  with  the  availability  of  heroin  .  .  .  and  relative 
to  purity.  The  purity  of  heroin  in  Washington,  D.C.,  has  increased  significantly  this 
year.  So  will  crime. 

Question.  Why  does  the  Government  put  so  much  emphasis  on  heroin,  which  is 
one  of  the  least  used  of  the  illegal  drugs? 
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Answer.  Heroin  is  No.  1  in  priority  because  it  is  the  most  dangerous  to  the  person 
using  it.  and  as  a  result  of  that  use  the  social  consequences,  the  public-safety  con- 
sequences, tend  to  be  the  greatest.  .  .  .  The  recidivist— the  person  who  gets  rearrested 
the  most— is  a  heroin  addict.  An  additional  problem  is  that  it's  the  kind  of  drug 
that  is  required  every  four  or  five  hours.  It's  disruptive  to  a  person's  personal  life. 
People  on  heroin  aren't  able  to  stay  at  work  regularly.  It's  psychologically,  as  well 
as  pnysiologically,  very  damaging. 

Question.  How  many  regular  heroin  users  are  there? 

Answer.  About  400,000.  But  even  4,000  can  do  great  damage  to  themselves  and 
their  communities.  I  think  the  direction  of  the  Federal  Government  in  focusing  on 
heroin  is  appropriate,  because  the  results  of  the  activities  of  these  addicts  have  generally 
been  the  most  disruptive,  not  only  to  themselves  but  to  their  communities. 

Question.  What  about  marijuana?  Do  you  think  it  should  be  decriminalized,  or 
deemphasized  in  drug  enforcement? 

Answer.  I  do  not  think  we  should  legalize  it.  I  do  not  think  the  Federal  Government 
should  change  its  posture  in  that  regard.  We  certainly  will  enforce  the  laws.  Marijuana 
traffickers  in  many  cases,  bringing  large  quantities  in.  use  the  same  networks,  the 
same  financial  resources,  and  the  same  personnel  that  bring  in  heroin  and  cocaine. 
So  I  think  the  marijuana  violator  cannot  be  ignored. 

Marijuana  is  not  a  major  (DEA)  priority.  Heroin  is  our  top  priority.  And  the 
amphetamines,  barbiturates,  and  cocaine  would  rank  higher  than  marijuana  as  an  en- 
forcement priority. 

Question.  Do  you  agree  with  studies  indicating  that  pot  is  a  relatively  mild  drug 
that  is  much  less  dangerous  than  alcohol  and  other  drugs? 

Answer.  The  results  have  not  come  in.  really  satisfactorily,  from  the  research  organiza- 
tions. You'll  read  some  reports  that  say  it's  not  as  damaging  as  others.  Yet  we  have 
reports  from  medical  authorities  that  indicate  it  is  damaging  to  one's  health — it  causes 
distortion,  it  causes  loss  of  response,  it  has  effects  that  are  damaging  to  a  person's 
coordination  and  reaction. 

Question.  Have  you  ever  tried  it? 

Answer.  No,  I  haven't. 

Question.  Some  physicians  are  complaining  that  increasing  Federal  regulation  is  inter- 
fering with  the  doctor's  judgment  in  deciding  what  to  prescribe  for  his  patients  and 
is  discouraging  pharmacists  from  stocking  certain  drugs,  especially  amphetamines.  Do 
they  have  a  point? 

Answer.  What  a  doctor  prescribes  for  his  patient  is  entirely  up  to  the  doctor.  DEA 
does  require  the  physician  to  register  with  our  agency.  And  when  he  does  make 
a  prescription,  the  pharmacy  that  dispenses  the  drug  has  to  make  a  record  of  it. 

Since  DEA  got  involved,  in  increasing  fashion,  in  setting  production  quotas  and 
regulations  and  seeing  that  there  wasn't  a  great  deal  of  diversion  from  pharmacies, 
the  evidence  of  overdose  and  death  and  abuse  from  some  of  these  pills  has  decreased 
significantly. 

I  think  the  drugstores  have  to  be  held  accountable  for  the  availability  of  these 
narcotics.  I  don't  think  this  is  Government  instrusion  in  private  practice.  We  aren't 
telling  a  doctor  what  to  prescribe.  What  we  are  saying  is,  "When  you  prescribe  a 
narcotic,  the  pharmacy  that  dispenses  the  prescription  wants  to  do  it  for  a  health 
reason  under  a  doctor's  order." 

Question.  DEA  has  been  criticized  for  a  tactic  known  as  "buy-and-bust" — that  is, 
undercover  agents  posing  as  dope  customers,  then  arresting  the  dealers,  who  often 
don't  even  know  who  the  international  smugglers  are.  Do  you  think  this  is  an  effective 
way  to  break  up  international  drug  traffic? 

Answer.  My  personal  philosophy— and  the  agency's  mission — is  to  concentrate  on 
high-level  traffickers,  utilizing  the  best  available  investigative  techniques.  I  do  not  intend 
to  go  to  the  House  of  Representatives  and  say.  "Look,  we  made  10  percent  more 
arrests,  so  therefore  we  need  more  funding."  DEA's  success  should  not  be  judged 
on  the  basis  of  the  number  of  arrests  or  the  amount  of  narcotics  seized  in  any  one 
given  day  or  any  one  week. 

What  we  are  going  to  have  to  do  is  cut  into  the  drug  traffic  by  the  organizational 
networks  that  we  can  immobilize.  So  our  people  have  been  directed  to  go  for  high- 
level  traffickers.  Our  Class  I  arrests  [of  major  smugglers]  increased  by  70  percent 
last  year — from  over  500  to  close  to  900. 

Question.  Are  you  concerned  about  allegations  that  buy-and-bust  agents  are  tempted 
to  keep  part  of  their  dope  money  and  falsify  reports  about  how  much  they  spent? 

Answer.  Our  people  are  not  given  this  as  a  daily  assignment.  They  are  not  told 
they've  got  to  bring  junk  in  and  put  it  on  the  table.  Our  personnel  department  has 
already  received  instructions  that  personnel-evaluation  forms  should  not  reflect  number 
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of  arrests  or  amount  of  seizures,  but  rather  whether  the  person  has  been  involved 
in  a  major  case  that  has  led  to  the  immobilization  of  key  traffickers. 

Question.  Does  this  mean  that  DEA  is  going  to  concentrate  its  efforts  primarily 
outside  the  United  States  from  now  on? 

Answer.  I  think  the  way  we  have  to  go  in  Federal  drug  enforcement  is  to  provide 
for  the  greatest  eradication  and  control  of  narcotic  production  overseas.  When  Turkey 
got  involved  in  a  control  program  in  '72  and  "73,  the  level  of  heroin  from  Turkey 
was  the  lowest  it  had  been  in  30  years. 

Question.  But  Mexico  quickly  replaced  Turkey  as  the  primary  source  of  heroin, 
and  it  now  produces  about  90  per  cent  of  the  heroin  that  comes  into  the  United 
States.  How  can  you  expect  to  eradicate  all  the  potential  sources? 

Answer.  Our  intelligence  and  our  relationships  with  foreign  governments  have  got 
to  be  better  than  they've  been  in  the  past.  We  have  to  anticipate  where  these  drug 
traffickers  are  going  to  look  to  get  their  source  of  money — and  profits  are  enormous 
in  this  field.  As  they  begin  to  see  that  crops  in  Mexico  are  not  going  to  be  as 
available  as  they  have  been,  the  question  they  will  have — if  they  aren't  in  jail — is, 
"Where  can  we  look  next?  "  DEA's  mission  is  to  anticipate  that  kind  of  quest  and 
to  have  foreign  governments  in  a  responsive  posture — well-briefed  with  intelligence 
and  well-supplied  with  technical  assistance  and  helicopters  and  herbicides  and  incentive. 

Question.  But  is  it  realistic  to  assume  that  other  countries  are  as  concerned  about 
America's  drug  problems  as  this  Government  is? 

Answer.  I  don't  think  the  law-enforcement  people  in  these  countries  feel  this  is 
not  a  serious  problem.  What  we've  got  to  realize — and  this  is  the  one  statement 
I'd  like  to  make  sure  is  understood — is  that  narcotic  traffickers  do  not  observe  interna- 
tional borders. 

Governments  throughout  the  Western  world  have  been  increasing  their  co-operation 
dramatically.  Agreements  between  France  and  the  United  States,  which  severed  the 
French  Connection  in  1971,  were  just  signed.  Canadian,  English,  European,  Mexican, 
and  Colombian  police  departments  are  very  concerned  about  drug  traffic.  They  have 
much  stronger  penalties  in  many  countries  than  we  do.  And  they  want  our  co-operation 
and  communication. 

Question.  But  didn't  Alejandro  Gertz-Manero,  head  of  Mexico's  heroin-eradication 
campaign,  recently  complain  about  American  officials  blaming  Mexico  for  our  own 
drug  problems? 

The  Mexican  government  sent  Dr.  Gertz  to  our  Franco-American-Canadian  drug 
conference  in  San  Francisco.  He's  not  interested,  I'm  sure,  in  having  countries  pursue 
their  own  narcotics  problems  on  an  individual  basis. 

For  an  effective  enforcement  program,  you  must  have  a  broader  base  than  just 
one  system.  It's  not  enough  to  just  try  to  put  people  who  use  drugs  in  jail.  The 
pushers  are  not  the  people  we  want  to  punish.  We  want  to  punish  the  traffickers. 
So  we've  got  to  look  for  the  major  international  importation  links  and  develop  conspira- 
cy cases.  That's  one  approach. 

A  second  approach  is  to  eradicate  the  narcotics  in  the  fields — the  opium  crops 
right  where  they're  being  grown.  The  Mexican  government  has  embarked  on  the  best 
eradication  campaign  they  have  ever  undertaken.  We  can't  expect  Mexico  to  solve 
America's  drug  problems.  But  we  are  not  going  to  be  able  to  solve  our  heroin  problem 
without  close  co-operation  of  the  Mexican  government. 

I  see  our  international  mission  as  threefold:  One,  to  provide  law-enforcement  training. 
Over  1,500  foreign  police  officers  a  year  are  trained  by  DEA.  Second,  we  have  to 
work  closely  with  foreign  governments  on  crop  eradication  in  the  field.  Third,  we 
can  work  closely  on  individual  or  collective  interregional  or  international  narcotic 
trafficking  networks,  which  are  financed  by  foreign  nationals  and  American  citizens. 

Question.  If  closing  down  one  supply  source  just  opens  up  another,  how  will  you 
deal  with  countries  that  refuse  to  co-operate  by  wiping  out  their  opium  crops? 

Answer.  Narcotic  enforcement  is  a  major  part  of  our  foreign  policy.  If  another 
country  wants  to  have  relationships  with  the  United  States,  it  has  got  to  recognize 
that  this  is  an  issue.  I've  had  a  chance  to  talk  with  a  number  of  congressmen,  and 
many  of  them  indicated  to  me  that  the  reason  Turkey  was  given  foreign  arms  assistance 
in  the  appropriation  bill  this  year  was  that  Turkey  co-operated  with  the  United  States 
in  limiting  opium  production — that  they  wouldn't  have  voted  for  that  appropriation 
unless  the  Turkish  government  had  co-operated. 

Question.  Spokesmen  for  the  Nixon  Administration  kept  talking  optimistically  about 
"turning  the  corner  on  drug  abuse."  More  realistically,  what  can  we  expect  from 
DEA  in  the  future? 

Answer.  I  don't  think  we  are  going  to  be  able  to  turn  off  drugs  like  we  can  turn 
off  a   light.    We    are   going   to   face   them   in   this  country   for   years   to  come.    We've 
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got  to  be  realistic  in  our  goals.  We're  not  going  to  make  a  major  impact  on  the 
availability  of  heroin  this  year  because  the  Mexican  crop-eradication  program  is  under 
way.  It'll  be  late  '76  or  '77  before  the  impact  is  felt. 

I  think  you  can  realistically  look  for  DEA  to  set  more  realistic  goals,  to  indicate 
what  goals  have  been  achieved  and  which  ones  haven't,  and  to  speak  to  the  public 
as  to  why.  We're  looking  to  reduce  the  amount  of  heroin  coming  into  the  country 
from  overseas.  We're  looking  to  have  a  greater  impact  on  the  traffickers.  And  we're 
looking  to  Congress  to  pass  stiffer  laws  for  major  violations,  more  meaningful  sentences, 
and  speedier  trials. 


[Article  of  May  17,  1976] 

Pharmaceutical  Manufacturers  Convention 

New  DEA  head,  Peter  Bensinger,  wants  realistic  quotas  and  regulations,  he  tells 
PMA  meeting;  establishing  a  new  office  of  compliance  to  deal  with  manufacturers, 
wholesalers  and  practitioners. 

The  Drug  Enforcement  Administration  (DEA)  wants  to  cooperate  on  quotas  and 
"I  personally  want  to  see  that  the  quotas  and  the  regs  are  realistic,  and  not  set 
in  a  vacuum,"  Peter  B.  Bensinger,  the  new  DEA  head,  told  the  PMA  convention. 
"I  was  very  pleased  to  have  met  with  Joe  Stetler  when  I  was  first  appointed,"  Bensinger 
said,  "and  there  is  a  drug  industry  working  group  that  meets  regularly  with  DEA." 

On  May  10,  the  day  before  he  spoke  to  PMA,  Bensinger  said,  "1  signed  revised 
production  schedules  for  controlled  substances.  That  production  quota  will  reflect  end- 
ing inventories,  1975  sales  and  distribution  statistics,  and  (it)  was  estimated  to  meet 
a  realistic  need." 

Bensinger  didn't  elaborate  on  the  quotas  in  his  address  to  PMA,  but  imminent 
Federal  Register  listing  will  raise  quotas  for  seven  drugs  and  lower  them  for  three. 
Increased  quotas — dihydrocodeine  (up  65,000  grams  of  anhydrous  base),  methadone 
intermediate  (1,889,000),  methaqualone  (4,932,000),  morphine  for  conversion 
(7,222,000),  pethidine  (1,621,000),  thebaine  for  conversion  (301,000),  and  phen- 
metrazine  (786,000).  Decreased  quotas— amobarbital  (8,636,000),  pentobarbital 
(  1,817,000)  and  secobarbital  (5,016,000).  Norpethidine  quotas  will  be  abolished. 

Youthful,  bright  and  convincing,  Bensinger  mixes  rapport  with  regulation,  urged  more 
two-way  talk  all  round:  "We've  got  to  talk  to  each  other  at  the  federal  level,  at 
the  industry  level  —  and  I  intend  to  do  that.  Regulation  is  best  performed  not  by  govt, 
alone,  but  by  industry  itself — by  govt,  with  industry  on  a  cooperative  basis." 

DEA  is  impressed  with  results  achieved  by  the  quota  system.  Bensinger  said.  "When 
Valium  and  Librium  were  added  to  the  control  schedules  after  a  skyrocketing  increase, 
the  sales  leveled  off,  and  I  think  the  statistics  of  our  DAWN  (Drug  Abuse  Warning 
Network)  reflect  it  in  the  slowdown  of  abuse  in  emergency  rooms  and  treatment 
centers." 

/  ■  1   ■  ':  r  ■  ':  ,-'-■■  .        ^       ,   . 

PROFESSIONALS    WITH    SOLE    RESPONSIBILITY    IN    REGULATORY    AND    COMPLIANCE,    NOT 

CRIMINAL    INVESTIGATORS 

Bensinger  discus'-ed  the  establishment  of  a  new  DEA  Office  of  Compliance  that 
will  effectively  divorce,  after  June  1,  most  of  DEA's  mfr./whslr. /practitioner  contacts 
from  the  "cop"  image  attached  to  the  old  Compliance  Div.  in  the  Office  of  Enforce- 
ment, DEA's  gun-toting  street  war  battalion. 

"This,"  Bensinger  told  PMA,  "...  will  enable  us  to  more  effectively  work  with 
the  PMA  when  we  do  inventories,  audits.  Instead  of  having  our  Compliance  investigators 
there  one  day,  go  back  on  another  day  and  reassigned  on  a  third  day,  this  should 
provide  a  continuity  of  interest,  much  greater  degree  of  follow-through  within  our 
enforcement  headquarters  in  Washington  and  in  the  field. 

"These  will  be  professionals  whose  sole  responsibility  will  be  in  the  regulatory  and 
compliance  fields.  These  individuals  will  not  be  diverted  to  criminal  investigations 
outside  the  realm  of  those  specific  responsibilities." 

Bensinger  didn't  disclose  who  will  head  the  new  office,  or  on  how  its  activities 
will  differ  from  recent  operations — questions  he  has  indicated  to  key  staff  will  be 
answered  on  May  26.  In  the  running  for  Chief  are  Office  of  Science  &  Technology 
Special  Programs  Division  chief  Ernest  Carabillo,  a  pharmaceutical  lawyer,  and  current 
Compliance  Div.  Chief  Ken  Durrin,  an  attorney. 

"In  terms  of  the  future,"  Bensinger  told  PMA,  "I  look  forward  to  a  closer  working 
relationship  with  PMA.  We  will  not  attempt  to  run  your  business — we  will  audit, 
inspect,  and  will  take  action  whenever  clear  abuses  exist." 
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(From  the  Chicago  Tribune,  July  5,  1976) 

Drug  Enforcer  Aims  at  "Mexican  Connection" 

Washington— Peter  Bensinger,  the  new  head  of  the  Drug  Enforcement  Administration 
[DEA],  wants  to  v.ipe  out  the  "Mexican  Connection" — the  channels  through  which 
most  of  the  nation's  heroin  traffic  moves. 

"What  we  have  to  focus  our  efforts  on  are  the  people  that  will  really  have  a 
major  impact  on  the  availability  of  heroin  if  they  are  removed  and  imprisoned,"  the 
former  head  of  the  Illinois  Youth  Commission  and  Chief  of  the  Chicago  Crime  Commis- 
sion said  in  an  interview  with  Glen  Elsasser  and  James  Coates  of  The  Tribune's 
Washington  Bureau. 

"Therefore,  our  effort  will  not  be  on  the  street  dealer  but  on  the  financier,  importer, 
the  criminal  organization  leader  or  leaders,"  Bensinger  said. 

He  also  talked  frankly  about  how  he  will  seek  to  restore  the  credibility  of  an 
agency  whose  image  has  been  marred  by  allegations  of  corruption  and  gestapo-like 
enforcement  tactics. 

Following  is  an  edited  transcript  of  the  interview; 

Question.  Do  you  think  the  fact  that  you  are  simply  Peter  Bensinger,  BA,  with 
no  law  degree,  has  been  a  handicap  at  DEA? 

Answer.  I  think  it  is  a  help  because  the  job  is  really  what  it  is  defined  as  in 
the  statute — an  administrator.  There  are  plenty  of  lawyers  in  the  Department  of  Justice. 
I  think  what  the  Drug  Enforcement  Administration  needs,  and  what  most  government 
agencies  need,  are  good  administrators. 

Question.  What  about  the  managerial  task  that  lies  ahead  of  you?  DEA  is  said 
to  be  in  a  bureaucratic  quagmire,  that  morale  is  bad.  Are  you  going  to  tackle  this, 
or  do  you  feel  it  needs  to  be  tackled  now? 

Answer.  I  think  morale  is  a  definite  factor  in  the  agency.  .  .  .  The  agency  has 
had,  since  it  was  established  in  1973,  considerable  debate  and  controversy.  I  think 
what  is  needed  is  to  stabilize  the  agency  and  develop  a  feeling  of  not  only  pride 
in  one's  work,  but  a  clarity  of  mission. 

Question.  What  are  the  problems?  You  are  talking  about  a  bureaucracy. 

Answer.  Well,  I  don't  know  if  I  would  characterize  our  principal  problem  as  bu- 
reaucratic. The  problems  of  the  agency  relate  to  people  understanding  and  concentrating 
on  a  single  objective.  When  you  merge  several  agencies,  and  that  is  what  happened 
in  1973,  a  large  number  of  individuals  had  a  historic  relationship  in  the  customs 
and  Treasury  Department  philosophy.  Certainly  one  of  the  other  serious  problems 
has  been  that  there  have  been  a  number  of  people  who  have  been  in  acting  positions 
of  responsibility  in  the  agency. 

Question.  And  it  is  resolved?  ■  ,;  ,  , 

Answer.  It  is  resolved. 

Question.  We  hear  that  there  are  likely  to  be  indictments  of  agency  employes— is 
that  so? 

Answer.  Last  year  there  were  seven  individuals  dismissed  for  cause  in  the  Drug 
Enforcement  Administration.  One  was  reinstated  by  the  Civil  Service  Commission. 
An  assistant  regional  director  in  New  Orleans  was  given  his  termination  papers  in 
January.  Whether  the  grand  jury  takes  any  additional  steps  I  can't  say. 

Question.  Is  this  as  high  as  you  have  gone  in  this? 

Answer.  That  is  the  most  senior  individual  that  I  am  aware  of  who  has  actually 
had  a  cause  of  action  from  our  agency.  I  think  that  in  any  agency  you  have  to 
have  good  internal  security.  And  one  thing  I  have  done  is  to  approve  the  addition 
of  22  inspection  positions  just  to  make  sure  we  can  investigate  allegations  more  quickly, 
more  effectively. 

Question.  At  your  swearing  in,  you  used  the  word  "key  figures"  in  drug  traffic 
as  a  target.  Are  you  talking  about  known  crime  syndicate  people?  Are  there  any 
names  that  you  could  mention  as  people  who  are  dealing  in  this  thing  at  the  crime- 
syndicate  level — the  famous  people? 

Answer.  No.  None  that  I  could  mention.  What  we  have  to  focus  our  efforts  on 
are  the  people  that  will  really  have  a  major  impact  on  the  availability  of  heroin 
if  they  are  removed  and  imprisoned.  Therefore,  our  effort  will  not  be  on  the  street 
dealer,  but  on  the  financier,  imported,  the  criminal  organization  leader  or  leaders, 
both  in  this  country  and  abroad. 

I  think  we  will  need  a  balanced  law  enforcement  approach — one  that  utilizes  the 
best  intelligence  that  we  have  both  here  and  abroad,  one  that  will  encourage  foreign 
governments  to  eradicate  illicit  narcotic  crops  in  such  countries  as  Mexico. 

And  finally,  an  effort  (will  be  made  to]  .  .  .  focus  on  the  compliance  responsibilities 
...  for  production  levels  set  by  DEA  for  manufacturing  firms  who  produce  controlled 
substances. 
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Question.  How  will  you  concentrate  your  effort  in  controlling  the  movement  of 
legally  manufactured  controlled  substances  into  criminal  channels? 

Answer.  We  have  a  responsibility  that  breaks  down  into  about  three  areas.  Recently 
we  were  unheld  in  the  Appellate  Court  in  Boston  for  setting  the  production  level 
of  Perludin,  which  is  an  amphetamine-like  diet  pill  that  has  been  abused. 

By  comparing  the  number  of  doctors"  prescriptions  for  that  controUed-substance 
drug  with  the  production  level,  people  determined  that  there  was  a  600  kilo  overproduc- 
tion quota  of  that  drug  which  was  diverted  for  nonmedical  use.  A  different  production 
quota  was  set  that  will  help  cut  down  on  the  availability  of  that  type  of  drug. 

1  think  that  we  will  focus  our  principal  effort  on  the  manufacturers  and  the  major 
distributors.  We  will  work  also  with  states  who  have  individual  responsibilities  in  dealing 
with  pharmacies  more  on  the  retail  level. 

Question.  Do  your  quotas  eliminate  all  drugs  except  those  which  are  prescribed, 
or  is  there  any  kind  of  margin  there  for  drugs  to  be  made  in  excess  of  what  is 
prescribed? 

Answer.  There  certainly  is  still  some  diversion — a  term  which  would  describe  legiti- 
mate drugs  [manufactured]  for  medical  purposes  being  diverted  to  nonmedical  uses. 
There  is  some  of  that,  but  with  the  quota  system  there  has  been  a  substantial  reduction 
in  the  quantity  of  dangerous  drugs  available  on  the  market. 

Question.  Are  street  drugs  today  being  dealt  in  by  the  old-fashioned  syndicate  people, 
or  are  there  community  people  in  the  inner  city  involving  themselves  in  this  trade? 

Answer.  I  don't  think  you  could  make  a  hard  and  fast  characterization.  I  think 
you  do  have  individual  family  groups — whether  they  have  ties  in  Mexico  or  in  Southeast 
Asia.  In  Chicago,  the  local  DEA  region  and  the  U.S.  attorney's  office  have  made 
a  major  series  of  indictments  involving  one  family  which  was  identified  with  up  to 
100  different  individuals  with  original  sources  of  heroin  in  Mexico.  It  was  estimated 
recently  that  most  of  the  heroin  in  the  U.S. — somewhere  upwards  of  80  percent — could 
be  traceable  to  sources  in  Mexico. 

Question.  Is  smuggling  on  the  increase? 

Answer.  Traditionally  in  narcotics  enforcement,  a  relationship  has  been  made  between 
the  amount  of  seizures  and  the  availability  of  the  narcotic.  The  seizures  of  heroin 
are  up  in  1975  over  1974,  and  were  up  in  1974  over  1973.  But  the  1975  figures 
are  still  30  percent  lower  than  they  were  in  1971,  so  relatively,  there  is  more  heroin 
available  in  the  streets  on  the  basis  of  seizures  than  there  was  last  year,  but  less 
than  there  was  five  years  ago. 

Question.  I  get  the  impression  of  a  Mexican  Mafia.  Is  heroin  coming  in  that  way? 

Answer.  One  of  the  situations  in  Mexico  that  represents  part  of  the  problem  is 
there  are  a  great  number  of  farms  in  very  remote  areas  with  very  small  fields  growing 
poppies.  The  collectors  come  in  and  collect  from  four  or  five  farmers,  and  in  turn 
go  to  small,  home-type  local  laboratories  which  convert  the  opium  gum  to  heroin. 
In  an  effort  to  stop  the  fiow  of  heroin  .  .  .  the  Mexican  government  is  spraying  fields 
by  aircraft  to  eradicate  the  opium  poppy  crops. 

Question.  Are  the  negotiations  with  Turkey  a  success? 

Answer.  Turkey  certainly  could  be  classified  as  a  success  from  the  evidence  on 
the  availability  of  Turkish  heroin,  which  is  at  its  lowest  level  in  30  years.  This  is 
due  to  efforts  of  the  narcotics  agency  and  the  State  Department  in  having  the  Turkish 
government  adopt  a  straw  poppy  production  system  for  the  legitimate  medicarmorphine 
needs  of  the  drug  companies.  The  straw  poppy  technique  doesn't  lend  itself  to  illicit 
clandestine  type  of  operations.  It's  heavy,  it's  bulky  and  the  indications  from  our 
people  in  Turkey  and  the  European  police  is  that  there  is  not  a  great  quantity  of 
Turkish  heroin  available  in  Europe  or  the  U.S. 

Question   Will  Mexico  work  the  same  way  eventually? 

Answer.  The  situation  is  different  in  the  terms  of  crop  eradication  in  Mexico.  You 
have  much  more  mountainous  regions  in  Mexico  and  remoteness  of  those  areas  lends 
itself  to  greater  difficulty  in  control  and  access.  We  won't  see  the  results  this  year 
of  the  Mexican  crop  eradication  program,  because  last  year  and  the  year  before, 
there  were  poppies  and  there  were  heroin  quantities  that  were  building  up  in  Mexico 
and  put  into  the  pipeline. 

What  we  will  have  to  really  examine  is  what  is  the  availability  of  heroin  in  the 
streets  of  the  U.S.  a  year  from  now  and  later. 

Question.  Can  you  foresee  a  day  when  marihuana  will  be  as  legal  as  alcohol  in 
this  country? 

Answer.  Marihuana  is  not  a  high  priority  as  far  as  DEA  is  concerned.  There  are 
different  potency  levels  of  the  substance  and  the  results  from  a  research  standpoint 
have  been  mixed,  i  have  talked  to  people  who  are  experts,  and  from  an  enforcement 
and  health  standpoint,  I  don't  think  the  substance  can  be  given  a  clean  bill  of  health. 
I  think  it  would  be  a  mistake  to  legalize  it. 
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[Testimony  continued  from  page  85.] 

Senator  Bayh.  We  may  have  a  few  other  questions  we  will  submit 
to  you  to  answer  for  the  record. 

We  have  been  imposing  on  you  gentlemen.  I  hope  we  can  continue 
to  pursue  this  to  stay  on  top  of  it.  It  is  unbelievable  some  of  the 
things  that  seem  to  have  been  happening. 

Thank  you,  gentlemen. 

Our  next  witnesses  are  the  Treasury  Department  panel. 

Gentlemen,  1  appreciate  your  presence.  I  would  ask  you  to  give 
your  inputs  as  far  as  what  you  feel  needs  to  be  done  regarding  addi- 
tional authority  or  better  im.plementation  of  present  authority  needed 
to  help  you  fulfill  your  responsibilities. 

STATEMENT  OF  DAVID  R.  MACDONALD,  ASSISTANT  SECRETARY  OF 
THE  TREASURY;  ACCOMPANIED  BY  JAMES  F.  FEATHERSTONE, 
ASSISTANT  SECRETARY  FOR  ENFORCEMENT;  ROBERT  J.  STANKEY, 
JR.,  STAFF  MEMBER,  U.S.  DEPARTMENT  OF  THE  TREASURY 

Mr.  Mac  DONALD.  Thank  you  very  much,  Mr.  Chairman.  In  addition 
to  Mr.  Acree  on  my  right,  who  is  the  Commissioner  of  Customs, 
I  have  on  my  left,  James  Featherstone,  Deputy  Assistant  Secretary 
for  Enforcement,  and  Robert  J.  Slankey,  on  my  staff,  who  specializes 
in  currency  transactions  and  their  relationship  to  the  narcotics 
problem. 

I  have  a  statement  that  I  would  like  to  submit  for  the  record, 
in  order  to  shorten  my  testimony.' 

Basically  we  came  here  to  testify  concerning  title  IV  and  title  V 
of  President  Ford's  program,  the  Narcotic  Sentencing  and  Seizure 
Act  of  1976. 

I  was  to  testify  regarding  Title  IV,  and  Commissioner  Acree  was 
to  testify  regarding  title  V. 

Title  IV  amends  the  Bank  Secrecy  Act  to  close  a  couple  of 
loopholes.  That  act  is  designed  to  reach  organized  crime  and  narcotic 
dealers  through  the  movement  of  currency  on  the  theory  that  although 
it  may  be  difficult  to  reach  these  people  through  their  association 
with  the  physical  narcotics,  it  is  somewhat  easier  to  reach  them 
because  they  cannot  help  dealing  with  the  money  if  they  are  to  profit 
from  it. 

And,  in  fact,  narcotics  trafficking  is  a  cash  and  carry  business. 
So  there  are  large  movements  of  small  bills  around  the  country,  and 
out  of  the  country. 

The  two  amendments  to  this  act  are  basically  ones  which  close 
loopholes  which  we  foresee  have  occurred  or  may  occur  as  a  result 
of  court  decisions. 

The  first  is  that  reporting  of  currency  transactions  would  be  required 
for  the  intent  to  export  more  than  $5,000.  The  present  law  provides 
for  reporting  of  currency  transactions  where  the  money,  the  currency 
is  exported.  By  expanding  that  to  require  the  reporting  of  intent 
to  export,  we  hope  to  get  around  a  court  decision,  or  reverse  a 
court  decision,  that  said  there  was  no  violation  because  the  accused 
was  apprehended  before  he  actually  exported  the  money — not  appre- 
hended in  the  process  of  exporting  the  money. 

'  See  p.  142. 
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The  other  provision  is  for  a  warrantless  search  under  certain  circum- 
stances, which  is  consistent  with  warrantless  search  provisions 
throughout  the  criminal  law.  They  don't  expand  it  any  more,  they 
just  say  that  when  due  to  exigent  circumstances  it  is  impossible  to 
obtain  a  warrant,  a  warrantless  search  will  be  justifiable,  using  the 
probable  cause  standard. 

[Testimony  continues  on  page  148.] 

[The  statement  of  Mr.  Macdonald  follows:]  ': 
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STATEMENT  OF  THE  HONORABLE  DAVID  R.  MACDONALD 

ASSISTANT  SECRETARY  OF  THE  TREASURY 
(ENFORCEMENT,  OPERATIONS  AND  TARIFF  AFFAIRS) 

before  the 
SUBCOMMITTEE  TO  INVESTIGATE  JUVENILE  DELINQUENCY 
OF  THE  COMMITTEE  ON  THE  JUDICIARY 

July  28,  1976  9:30  A.M. 


Mr.  Chairman  and  members  of  the  Subcommittee: 

I  am  pleased  to  have  the  opportunity  to  appear  before 
the  Subcommittee  to  testify  concerning  S.3411,  President 
Ford's  "Narcotic  Sentencing  and  Seizure  Act  of  19  76",  and 
Treasury's  efforts  to  implement  certain  of  the  President's 
other  anti-narcotics  initiatives.   I  will  confine  my 
comments  on  S.3411  to  Title  IV  -  Illegal  Export  of  Cash. 
I  understand  that  Commissioner  Acree,  U.S.  Customs  Service, 
will  cover  Title  V,  Prompt  Reporting  of  Vessels,  in  his 
remarks . 

Before  dealing  with  the  specifics  of  the  measure  under 
consideration,  I  believe  it  would  be  useful  to  place  the 
commercial  aspects  of  drug  trafficking  into  perspective. 
President  Ford  stated  in  his  April  27  message  that  drug 
abuse  costs  us  up  to  $17  billion  a  year.   The  retail  value 
of  the  heroin  sold  in  the  U.S.  each  year  has  been  estimated 
to  be  in  the  neighborhood  of  $6  or  $7  billion.   This  is  big 
business.   In  terms  of  dollars,  it  is  one  of  the  larger 
industries  in  the  U.S.  and  exceeds  the  gross  sales  of  many 
multi-national  corporations. 

Since  illegal  drugs  are  big  business,  they  generate 
large  flows  of  money,  both  domestically  and  internationally. 
The  heroin,  cocaine,  and  marijuana  consumed  in  the  U.S.,  is, 
by  and  large,  imported  from  other  countries.   The  people 
who  grow  and  refine  these  noxious  si±istances  do  so  to  make 
a  profit.   Consequently,  they  must  be  paid.   It  is  my 
understanding  that  hundreds  of  millions  of  dollars,  usually 
in  the  form  of  currency,  are  moved  out  of  the  United  States 
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annually  to  pay  foreign  producers  and  processors  for  their 
services.   Within  the  United  States,  drugs  are  also  a  cash- 
and-carry  business.   At  the  retail  level,  it  generates  a 
large  volume  of  currency.   We  have  had  reports  that  traffickers 
have  carried  shopping  bags  full  of  currency  into  banks  to 
convert  them  into  larger  bills  or  have  simply  deposited  them 
in  a  bank  account . 

I  believe  that  attacking  drug  smugglers  and  traffickers 
through  the  currency  and  profits  generated  by  their  illegal 
activity  could  have  greater  impact  than  by  concentrating 
solely  on  the  drug  transactions  themselves.   High  level 
traffickers,  who  may  be  insulated  from  drugs  and  consequently 
cannot  readily  be  convicted  on  drug  charges,  are  often 
vulnerable  to  financial  investigations.   Frequently,  they 
have  violated  Federal  income  tax  laws  and  can  be  prosecuted 
on  tax  charges. 

I  also  believe  that  more  attention  must  be  paid  to 
the  trafficker's  fiscal  resources  internationally  as  well 
as  domestically,  as  a  means  of  reducing  the  smuggling 
and  trafficking  in  narcotics,  and  steps  to  this  end  are 
already  underway. 

In  Fetiuary  1976,  the  UN  Commission  on  Narcotics 
Drugs  meeting  in  Geneva  adopted  unanimously  a  US  (Treasury) 
proposed  resolution  urging  governments  which  have  not 
already  done  so  to  make  the  financing  of  narcotics  trafficking 
a  punishable  offense  and, in  addition,  to  exchange  information 
to  identify  persons  committing  such  offenses.   Subsequently, 
the  resolution  was  adopted  unanimously  by  the  UN  Economic 
and  Social  Council  meeting  in  New  York  and  the  UN  Secretary 
General  is  now  notifying  UN  members  of  the  action  taken. 
The  law  enforcement  agencies  of  more  than  100  foreign 
countries  could  be  affected  by  that  resolution. 

Again  on  the  international  front.  Treasury  played  a 
vital  role  in  the  negotiation  of  the  U.S. -Swiss  Mutual 
Assistance  Treaty  in  Criminal  Matters.   That  treaty  which 
was  recently  ratified  by  the  Senate,  should  also  prove 
to  be  a  significant  step  forward  in  international  cooperation 
in  narcotics  investigations.   It  will  expedite  the  exchange 
of  information  concerning  alleged  drug  traffickers  even 
while  a  case  is  still  in  the  investigatory  state.   U.S. 
authorities  should  be  able  to  obtain  bank  information  with 
much  less  difficulty  than  they  have  experienced  at  times 
in  the  past. 
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Moreover,  since  most  of  the  drug  traffickers  of  interest 
to  Federal  law  enforcement  agencies  are  in  fact  engaged  in 
organized  criminal  activity,  the  treaty  can  be  used  to  faci- 
litate criminal  tax  investigations  of  those  traffickers  when 
information  from  Switzerland  is  required.   It  will  permit 
the  Internal  Revenue  Service  to  request  the  Swiss,  through 
our  Department  of  Justice,  to  provide  bank  records  and 
other  financial  information  essential  to  such  investigations. 

The  enactment  of  Title  IV  of  S.3411  would  also  have 
a  very  positive  effect  on  Treasury's  efforts  against  inter- 
national drug  trafficking.   It  contains  two  badly  needed 
amendments  to  Chapter  3  of  the  Currency  and  Foreign  Trans- 
actions Reporting  Act.   That  chapter,  which  requires  reports 
of  the  international  transportation  of  currency  and  certain 
other  monetary  instriiments  in  excess  of  $5,000,  has  been 
useful  in  combatting  drug  trafficking.   If  the  defects  in 
it  are  remedied,  the  law  will  enable  Customs  to  be  of  more 
assistance  in  the  drug  area.   If  DEA  identifies  someone 
it  has  good  reason  to  believe  is  an  international  money 
courier  for  a  drug  ring.  Customs  should  be  able  to  stop 
them,  and,  if  they  are  carrying  unreported  currency,  arrest 
them  for  that  violation.   In  addition.  Customs  can  seize 
the  money.   The  following  examples  illustrate  my  point. 

Early  this  year,  two  individuals  arrived  in  the  U.S. 
by  automobile  at  Blaine,  Washington.   In  response  to  routine 
questioning,  both  subjects  stated  they  were  not  carrying 
currency  or  other  monetary  instruments  in  excess  of  $5,000. 
A  patdown  search  of  both  individuals,  however,  revealed  that 
they  were  each  carrying  approximately  $30,000  in  U.S. 
currency  in  money  belts  they  were  wearing.   This  money  was 
seized  by  Customs  officers.   Further  investigation  disclosed 
that  their  suitcases  had  false  bottom.s.   Although  nothing 
was  found  in  the  suitcases,  it  appeared  from  the  response 
of  a  Customs  detector  dog,  that  they  had  been  used  to 
transport  narcotics.   The  siobjects  also  had  a  paper 
describing  what  appeared  to  be  a  chemical  process  used 
to  purify  heroin  or  cocaine.   Additional  inquiries  revealed 
that  one  of  the  individuals  had  previously  been  arrested  in 
New  York  for  a  drug  violation  and  DEA  had  information  that 
the  other  suspect  was  trafficking  in  cocaine  and  expected 
a  shipment  shortly.        ^  .;  o-i^       ;      -r   ■, 

Another  recent  case  resulted  in  the  indictment  of 
13  individuals,  in  May  of  this  year,  for  the  illegal 
importation  of  controlled  substances.   Five  of  the  defendants 
were  charged  with  the  failure  to  report  the  transportation 
of  currency.   A  task  force  consisting  of  personnel  from 
Customs,  DEA,  Bureau  of  Alcohol,  Tobacco  and  Firearms,  IRS 
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and  the  Royal  Canadian  Mounted  Police,  conducted  the 
investigation  which  disclosed  the  smuggling  of  more  than 
25,000  pounds  of  marijuana  from  Mexico  and  the  transportation 
of  more  than  $1,000,000  in  unreported  currency  over  U.S. 
borders  to  and  from  Mexico  and  Canada.   The  investigation 
also  led  to  the  seizure  of  two  multi-engined  aircraft. 
This  investigation  illustrates  not  only  the  tie-in  between 
currency  reporting  violations  and  narcotics  violations, 
but  also  shows  how  productive  the  cooperative  efforts  of 
law  enforcement  agencies  can  be. 

In  August  19  75,  Mexican  police  searched  a  vehicle  in 
Tijuana  and  found  $102,000  in  cash.   A  subsequent  investigation 
revealed  that  the  money  was  not  reported  to  U.S.  Customs 
and  was  to  be  used  for  a  narcotics  purchase.   Five  persons 
have  already  been  arrested  in  the  U.S.  and  indicted  for 
conspiracy  and  the  failure  to  report  the  transportation  of 
currency,  and  the  investigation  is  continuing. 

In  19  74,  a  U.S.  vessel  was  boarded  in  the  Windward 
passage  between  Cuba  and  Haiti  by  a  joint  Customs-Coast 
Guard-DEA  team.   A  search  of  the  vessel  revealed  some 
handguns,  a  small  quantity  of  marijuana,  and  $43,000  in 
currency.   A  si±>sequent  investigation  disclosed  that  the 
individuals  aboard  were  conspiring  to  purchase  and  import 
into  the  United  States  more  than  five  tons  of  marijuana. 
Indictments  were  obtained  in  late  1975  and,  as  a  result, 
four  men  were  convicted  of  conspiracy  to  import  marijuana 
from  Colombia  and  to  violate  the  currency  reporting 
requirements.   Their  cases  are  now  on  appeal. 

Although,  as  the  above  examples  indicate,  the  currency 
reporting  provisions  have  been  an  effective  law  enforcement 
tool,  a  recent  court  decision  threatens  to  undermine  their 
usefulness  in  the  future.   In  March  of  this  year,  a  Federal 
judge  dismissed  a  criminal  proceeding  against  a  person  who 
was  discovered  departing  the  United  States  with  $250,000 
in  U.S.  currency  which  he  had  failed  to  report.   The 
defendant  admitted  knowledge  of  the  requirement  and  made 
an  offer  to  plead  nolo  contendere,  which  was  rejected  by 
the  U.S.  Attorney's  Office.   During  the  trial,  however, 
the  judge  reasoned  that  no  violation  had  occurred  because 
the  law  is  violated  only  after  a  person  has  actually  left 
the  United  States  without  filing  the  required  report. 
Obviously,  if  this  view  is  adopted  by  other  Federal  judges, 
the  law  will  be  of  little  value  in  most  narcotics  cases. 
The  currency  flow  in  international  narcotics  operations  is 
usually  outgoing. 
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The  provisions  in  Section  401  of  Title  IV  of  S.3411 
would  remedy  this  apparent  defect  in  the  law  by  requiring 
a  traveller  who  intends  to  transport  monetary  instruments 
exceeding  $5,000  to  file  a  report  prior  to  his  departure. 
The   implementing  regulations  could  then  authorize  the 
Customs  Service  to  issue  more  specific  requirements,  which 
would  be  related  to  the  traveller's  method  of  transportation. 
They  might  require  a  report  to  be  filed  no  later  than  30 
minutes  prior  to  scheduled  departure  of  an  aircraft  or 
vessel,  or  before  approaching  within  a  certain  distance 
of  a  land  border.   Although  such  instructions  have  not  as 
yet  been  drafted,  the  possibilities  are  obvious. 

In  my  opinion,  if  the  proposed  amendment  is  not  enacted, 
it  is  likely  that  seizures  of  unreported  currency  leaving 
the  U.S.,  as  well  as  the  related  criminal  charges,  will  be 
increasingly  challenged  in  court. 

Currently,  Section  2  35  of  the  Currency  and  Foreign 
Transactions  Reporting  Act  states  that  application  may  be 
made  for  a  search  warrant  authorizing  the  search  of  any 
person,  place,  vehicle,  or  physical  object  when  the  Secretary 
has  reason  to  believe  that  there  will  be  a  violation  of 
certain  reporting  provisions  of  the  Act.   The  implication 
is  that  if  there  is  reason  to  believe,  for  example,  that 
there  will  be  an  attempt  to  transport  a  substantial  amount 
of  currency  out  of  the  country  without  filing  the  required 
report,  a  search  may  be  conducted  only  after  a  search  warrant 
is  obtained.   Decisions  of  the  U.S.  Supreme  Court,  however, 
have  made  it  clear  that  in  certain  "exigent  circumstances" 
warrantless  searches  can  be  conducted  where  there  is  probable 
cause  to  believe  that  a  law  has  been  violated.   Section  402 
of  the  proposed  bill  would  remove  any  dovibt  as  to  the  appli- 
cation of  the  "exigent  circumstances"  exception  to  currency 
reporting  cases  by  authorizing  warrantless  searches  to  be 
made  for  violation  of  the  Reporting  Act  where  exigent 
circumstances  can  be  shown.   In  many  instances  this  may 
prove  critical.   Frequently,  circumstances  leading  to 
probable  cause  do   not  surface  until  just  before  the  departure 
of  an  aircraft  or  boat,  and  subsequent  enforcement  action 
by  the  Federal  government  is  severely  restricted. 

Under  the  proposed  amendment.  Customs  would  still  have 
to  show  that  probable  cause  as  well  as  exigent  circumstances 
existed  at  the  time  of  any  warrantless  search. 

As  you  can  see,  Mr.  Chairman,  both  of  the  amendments 
contained  in  Title  IV  of  S.3411  are  necessary  in  order  for 
Customs  to  maximize  its  contribution  to  the  anti-drug  effort. 
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In  closing,  I  would  like  to  reemphasize  my  belief  that 
one  of  the  more,  if  not  the  most,  effective  ways  to  apprehend 
major  drug  traffickers  is  through  the  analysis  and  investi- 
gation of  the  enormous  cash  flows  and  profits  that  are  an 
inherent  part  of  the  business.   In  my  opinion,  the  passage 
of  S.3411  would  significantly  improve  our  capability  in 
such  investigations. 


#  #  # 
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[Testimony  continued  from  page  141. J 

Senator  Bayh.  With  the  reporting  provisions — given  the  circum- 
stances that  you  mentioned,  where  it  is  impossible  to  get  a  war- 
rant— what  sort  of  information,  if  any,  do  you  provide  after  the  search? 

Do  you  have  any  burden  of  reporting  and  those  tangible  steps 
necessary  to  make  it  legal? 

Mr.  Macdonald.  No,  sir;  the  search,  if  it  yields  money,  would 
result  in  the  same  forfeiture  and  would  be  challenged  in  court  on 
the  grounds  of  probable  cause  or  lack  thereof,  just  as  any  other 
warrantless  search.  There  is  no  reporting  procedure  provided  for  as 
there  isn't  in  other  cases,  1  don't  believe. 

Senator  Bayh.  There  is  in  wiretapping,  where  you  have  that  type 
of  situation. 

Mr.  Macdonald.  Yes;  I  see  the  analogy. 

With  your  permission,  perhaps — I  don't  know  how  you  want  to 
organize  your  questioning.  Commissioner  Acree  does  have  a  statement. 

Senator  Bayh.  Let  me  just  direct  a  few  questions  to  your  testimony. 

As  to  title  IV,  what  is  the  existing  Treasury  authority  regarding 
border  searches,  both  entrance  and  exit? 

Mr.  Macdonald.  Let  me  ask  Commissioner  Acree  to  answer  that 
question  since  he  is  the  Commissioner  of  Customs  and  our  authority 
is  all  down  in  Customs. 

Mr.  Acree.  Thank  you,  Mr.  Macdonald. 

Senator  Bayll  If  you  want  to  go  ahead  with  your  statement,  please 
do  so. 

STATEMENT  OF  VERNON  D.  ACREE,  COMMISSIONER  OF  CUSTOMS; 
ACCOMPANIED  BY  G.  R.  DICKERSON,  DEPUTY  COMMISSIONER 
OF  CUSTOMS,  AND  TED  ROJEK,  ACTING  CHIEF  COUNSEL  FOR 
CUSTOMS,  U.S.  DEPARTMENT  OF  THE  TREASURY 

Mr.  Acree.  Before  I  do,  let  me  first  introduce  the  two  gentlemen 
that  have  accompanied  me  this  afternoon. 

Deputy  Commissioner  Bob  Dickerson,  and  our  Acting  Chief  Coun- 
sel, Ted  Rojek. 

Since  the  Department  has  split  up  the  areas  of  responsibility  in 
terms  of  appearing  before  your  committee  today,  as  Secretary  Mac- 
donald has  indicated,  the  Department  is  going  to  handle  title  IV 
of  the  bill,  and  Customs  will  handle  title  V. 

I  have  prepared  and  submitted  for  the  subcommittee's  use  a  state- 
ment.' I  shan't  read  it.  However,  there  are  some  elements  in  it  that 
are  deserving  of  highlighting. 

Primarily  the  Customs  Service  is  the  border  control  agency  for 
the  United  States  against  the  introduction  of  any  contraband,  including 
narcotics. 

This  statutory  responsibility  that  we  have  had  for  187  years  was 
reaffirmed  by  the  Reorganization  Plan  of  1973  in  that  the  Customs 
Service  was  to  continue  to  serve  as  the  interdiction  force  at  the 
ports  of  entry  and  along  the  land  and  sea  borders  of  the  United 
States  for  all  contraband  including  narcotics. 

We  have  attempted  since  the  Reorganization  Plan  to  intensify  our 
efforts  to  combat  smuggling  of  all  contraband  by  building  an  integrated 

'  See  page  151. 
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interdiction  program  which  is  designed  to  detect  and  intercept  smug- 
glers of  contraband  in  the  air,  on  the  land,  and  on  the  waters. 

We  believe  that  in  order  to  make  our  efforts  more  successful  that 
there  are  some  elements  of  the  bill  that  immediately  and  directly 
relate  to  the  Customs  Service  that  would  aid  us  considerably,  if 
enacted.  ^Ji, 

Of  particular  significance  as  far  as  Customs  is  concerned  is  title 
V,  which  involves  the  reporting  requirement  of  small  vessels  which 
currently  the  statute  provides  that,  with  some  exceptions,  they  have 
24  hours  to  report  to  Customs. 

It  is  our  opinion  and  belief  that  because  of  this  time  element, 
and  because  of  the  fact  that  we  are  detecting  more  and  more  pleasure 
craft  involved  in  the  smuggHng  of  contraband,  including  narcotics, 
as  well  as  contacting  hovering  ships  outside  the  continental  waters 
of  the  United  States  and  picking  up  loads  of  contraband,  primarily 
narcotics,  that  we  do  need  some  review  of  the  statute  that  permits  the  24- 
hour  reporting  procedure. 

We  feel  that  the  small  boat  problem  is  particularly  acute  in  the 
Florida  and  adjacent  waters,  where  private  yachts  and  pleasure  vessels 
have  easy  access  to  nearby  foreign  islands,  which  are  either  source 
countries  or  transit  countries  of  narcotics,  together  with  the  easy 
access  to  American  waters  complicates  our  entire  interdiction 
problems. 

We  recently  detected  and  apprehended  three  hovering  vessels  bring- 
ing multiton  loads  of  marihuana  up  the  east  and  west  coasts  of  the 
United  States,  where  small  craft  put  out  from  shore,  contact  these 
vessels,  load  up  1 ,000-pound-plus  lots  of  marihuana,  then  return  to 
the  United  States,  to  ports  of  the  United  States  and  have,  as  I  said, 
a  24-hour  period  in  which  to  report  to  Customs. 

We  feel  these  loopholes  can  be  closed  by  the  proposed  legislation 
that  is  before  your  subcommittee  today.  There  is  a  direct  analogy 
between  the  small  boat  reporting  requirement  and  a  recently  imposed 
small  aircraft  reporting  requirement  that  we  have  instituted  on  the 
land  border  with  Mexico. 

We  did  this  because  of  the  problems  of  the  clandestine  flights 
from  Mexico  into  the  United  States,  and  were  successful  by  the  appli- 
cation of  technology,  radar  and  the  like,  in  apprehending  132  aircraft 
last  year,  carrying  contraband  as  opposed  to  some  60-plus  the  preced- 
ing fiscal  year. 

Additionally,  we  have  recorded  or  there  has  been  recorded  over 
100  aircraft  carrying  contraband  that  have  crashed  while  attempting 
to  evade  or  avoid  the  procedures  we  currently  have  in  effect  along 
the  land  border  with  Mexico. 

So  we  see  a  direct  analogy  between  the  small  boat  problem  and 
the  aircraft  problem. 

The  aircraft  problem  we  were  able  to  solve  by  regulations  and 
I  might  emphasize  that  the  general  aviation  community  that  was  in- 
volved in  the  more  severe  reporting  requirements  have  accepted  it: 
in  fact,  indeed,  have  endorsed  it. 

I  am  always  very  happy  when  I  talk  about  it  to  congratulate  the 
Independent  Aircraft  Owners  &  Pilots  Association  for  their  support 
of  the  Customs  Service  in  our  attempt  to  get  some  kind  of  measure 
and  some  kind  of  control  over  small  aircraft  along  the  Mexican  border 
that  are  bringing  in  contraband. 
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I  would  surmise,  although  we  have  not  contacted  the  small  boat 
community,  that  the  same  kind  of  receptivity  would  also  be  found 
there. 

Certainly  those  small  boat  owners  that  are  members  of  the  Coast 
Guard  Auxiliary  have  indicated  their  lack  of  opposition  for  this  kind 
of  program. 

So  title  V  would  involve  the  small  boat  reporting  requirements 
on  an  immediate  basis,  as  opposed  to  a  24-hour  time  lapse  basis. 
That  is  the  principal  point  Customs  was  to  discuss  and  I  would  be 
available  to  discuss  it  further  with  you. 

There  is  one  added  area  that  I  might  being  to  the  attention  of 
the  subcommittee  that  was  touched  on  briefly  by  Mr.  Bensinger,  and 
that  concerns  the  ceiling  of  $10,000  for  the  administrative  forfeiture 
of  vessels  and  vehicles  that  are  involved  in  the  smuggling  of  con- 
traband, including  narcotics. 

The  same  basic  reasons  that  were  advanced  by  Mr.  Bensinger 
likewise  apply  to  the  Customs  Service.  That  is  a  proposal  which  is 
currently  receiving  attention  at  the  Department  of  Treasury  level  that 
would  give  us  the  same  authority  in  this  regard  as  is  being  proposed 
be  given  to  the  Justice  Department. 

Again  the  reason  primarily  is  because  of  the  inflationary  cost  of 
vehicles,  we  find  that  the  $2,500  value  which  dates  back  to 
1922— $500  was  raised  to  $1,000  in  1930,  raised  to  $2,500  in  1954, 
just  to  keep  up  with  inflation.  And  we  believe  that  an  increase  in 
that  ceiling  now  to  $10,000  would  be  realistic. 

At  the  present  time,  too,  all  forfeitures  must  be  referred  to  U.S. 
attorneys  for  the  institution  of  forfeiture  proceedings  before  Federal 
district  courts  and  as  we  are  all  well  aware,  the  courts,  the  U.S. 
attorneys,  the  judicial  processes  are  already  heavily  burdened  and 
these  forfeitures  merely  add  to  the  caseloads  of  the  courts. 

We  feel  that  to  put  a  more  realistic  dollar  value  on  our  seizures 
would  be  more  in  line  with  the  cost  of  aircraft,  boats,  and  vehicles 
today,  Mr.  Chairman. 

That  concludes  my  introductory  remarks,  and  I  and  my  associates 
will  be  pleased  to  respond  to  any  questions  you  may  have. 

[Testimony  continues  on  page  179.] 

[The  complete  statement  of  Mr.  Acree  follows:] 
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STATEMENT  OF  VERNON  D,  AGREE 
COMMISSIONER  OF  CUSTOMS 
U.S.  CUSTOMS  SERVICE,  DEPARTMENT  OF  THE  TREASURY 

before  the 
SUBCOMMITTEE  TO  INVESTIGATE  JUVENILE  DELINQUENCY 
OF  THE  COMMITTEE  ON  THE  JUDICIARY 

July  28,  1976  r-  9:30  A.M. 


Mr.  Chairman  and  members  of  the  Subcommittee: 

I  appreciate  this  opportunity  to  appear  before  your 
committee  to  present  Customs  unequivocal  support  for  the 
enactment  of  S.  3411. 

As  President  Ford  indicated  in  his  April  27,  message, 
the  Customs  Service  has  a  vital  role  to  play  in  stemming 
the  flow  of  narcotics  into  this  country.   We  intend  to 
itensify  our  efforts  to  combat  smuggling  by  building  on 
our  existing  integrated  interdiction  program  which  has 
already  dramatically  demonstrated  our  capability  to 
detect  and  intercept  smugglers  and  contraband  in  the  air, 
on  land,  and  on  waters.   In  order  to  make  our  efforts 
s.till  more  meaningful,  however,  we  must  fill  some  gaps 
and  close  some  loopholes  in  existing  laws.   In  this 
respect,  the  bill  you  are  considering  today  will  help 
us  immensely. 

Of  particular  significance  to  Customs  are  Titles  IV 
and  V  of  the  bill.   Assistant  Secretary  Macdonald  has 
already  testified  with  regard  to  the  importance  of  Title  IV. 
I  will,  therefore,  limit  my  testimony  to  a  discussion  of 
Title  V,  which  will  increase  Customs  ability  to  detect 
and  interdict  the  flow  of  contraband  into  the  United  States 
aboard  private  yachts  and  pleasure  vessels. 
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Title  V  of  the  bill  is  an  important  response  to  a 
severe  detection  and  interdiction  problem  currently  being 
experienced  by  the  Customs  Service.   I  am  referring  to 
the  use  of  vessels,  specifically  private  yachts  and 
pleasure  vessels,  to  smuggle  narcotics  and  dangerous 
drugs  into  the  United  States. 

This  detection  and  interdiction  problem  arises  in 
part  as  a  result  of  deficiencies  in  existing  law.   Section 
433  of  the  Tariff  Act  of  1930,  as  amended,  (19  U.S.C.  1433) 
permits  the  master  of  a  vessel  (which  term  includes  small 
pleasure  boats)  twenty-four  hours  within  which  to  report 
the  arrival  of  his  vessel  to  the  nearest  customhouse. 
The  only  exceptions  to  this  requirement  are  found  in 
Section  459  of  the  Tariff  Act  of  1930,  as  amended  (19  U.S.C. 
1459) ,  which  provides  for  the  immediate  report  of  arrival 
by  the  master  of  vessels  arriving  in  the  United  States 
from  Canada  and  Mexico. 

The  high  speed  and  fuel  carrying  capabilities  of 
today's  small  boats  permits  them  to  travel  distances  which 
were  not  envisioned  when  the  vessel  reporting  requirements 
were  enacted  in  19  30.   Thus,  a  small  boat  can  journey 
from  our  easter  coast  to  larger  vessels  hovering  off-shore 
outside  the  12  mile  Customs  waters,  or  to  the  Bahamas  or 
other  nearby  foreign  islands  for  the  purpose  of  picking  up 
narcotics.   They  may  then  return  to  the  U.S.,  pull  into 
a  small  cove  or  marina  and  unload  the  drugs.   Some  of  these 
boats  will  then  call  Customs  to  report  their  arrival,     .1 
while  others  will  ignore  this  requirement.   In  either 
case,  the  present  reporting  requirements  are  virtually 
useless  since  any  contraband  will  have  been  removed  before 
Customs  officers  arrive  to  inspect  the  vessel. 

This  problem  has  become  particularly  acute  in  Florida 
where  private  yachts  and  pleasure  vessels,  with  easy 
access  to  nearby  foreign  islands,  the  high  seas  and  the 
United  States'  inland  waterways,  complicate  detection. 
Further  magnifying  the  problem  is  the  fact  that  hard 
evidence  has  been  developed  establishing  that  foreign 
flag  vessels  are  moving  multi-ton  loads  of  marijuana  and 
smaller  portions  of  hashish  to  positions  on  the  high  seas 
adjacent  to  the  United  States  eastern  and  gulf  coasts.   At 
a  position  usually  between  40  and  60  miles  offshore,  the 
mother  ship-or  hovering  vessel-is  met,  under  cover  of 
darkness,  by  small  vessels  that  take  on  a  portion  of  the 
load  for  introduction  into  the  United  States.   The  mother 
ship  then  moves  to  the  next  rendezvous  point  where  similar 
discharges  are  made.   When  the  mother  ship  is  empty  it 
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returns  to  its  country  of  origin  without  ever  having 
entered  U.S.  waters.   Between  January  11,  19  76,  and 
March  16,  19  76,  law  officers  along  the  east  coast  from 
Florida  to  North  Carolina  seized  a  total  of  126,000 
pounds  of  marijuana  which  can  be  conclusively  shown 
to  have  been  smuggled  in  small  vessels  by  this  technique. 
Vessels  which  visit  hovering  vessels  are  treated  by  the 
law  in  the  same  manner  as  vessels  which  have  visited  a 
foreign  port  or  place.   Accordingly,  these  vessels  also 
have  24  hours  before  they  are  required  to  report  their 
arrival.   The  dramatic  rise  in  the  incidence  of  small 
boat  smuggling  can  be  seen  in  Customs 's  seizure  of  159 
small  boats  in  FY  19  75  as  compared  to  84  in  FY  19  74. 
This  represents  an  increase  of  89.2  percent.   The  total 
for  FY  19  76  is  191. 

Additionally,  the  existing  reporting  requirement  has 
adversely  affected  Customs  control  capabilities.   Many 
vessels  consistently  ignore  the  24-hour  reporting  requirement. 
iThis  has  been  demonstrated  in  a  study  conducted  over  a 
cthree-day  holiday  weekend  in  19  75.   Our  study  was  directed 
at  70  yachts  known  to  be  in  Bimini ,  The  Bahamas, during 
±he   weekend.   Within  a  reasonable  time  following  that 
weekend, our  records  of  report  of  arrivals  were  reviewed, 
(^hey  showed  that  only  30  of  those  yachts  had  reported  to 
Customs.   Forty  boats  remained  unaccounted  for  on  our 
.•arecords.   Subsequent  investigations  resulted  in  penalties 
being  imposed  in  ten  instances.   Some  of  the  vessels 
remained  in  the  Bahamas  but  11  are  still  being  sought- 
one  of  these  was  under  charter  to  an  individual  under 
indictment  for  conspiracy  to  import  narcotics.   We  estimate 
that  those  seventy  yachts  were  identified  that  weekend 
represented  less  than  15  percent  of  those  temporarily  in 
foreign  waters  over  that  period.   This  problem  of  control 
is  particularly  acute  in  the  Miami  and  South  Florida  area 
where  there  are  numerous  marinas  at  which  incoming  vessels 
can  dock  prior  to  reporting  their  arrival  within  the 
required  24  hours. 

Section  501  of  the  proposed  bill  will  attempt  to  close 
this  avenue  of  illicit  drug  smuggling  and  afford  greater 
control  capabilities  by  authorizing  the  Commissioner  of 
Customs,  as  designee  of  the  Secretary  of  the  Treasury,  to 
require  the  master  of  a  vessel  to  report  its  arrival 
immediately  at  the  nearest  customhouse  or  other  place 
prescribed  by  regulation.   The  amendment  to  Section  4  33 
would  permit  Customs,  by  regulation,  to  require  vessels  to 
report  to  Customs  prior  to  docking.   Thus  Customs  would 
be  in  a  position  to  concentrate  its  enforcement  activities 
on  those  vessels  failing  to  report  immediately,  on  the 
assumption  that  they  may  be  involved  in  smuggling  activities. 
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Further,  the  law-abiding  yachting  public  will  be 
benefited  by  having  a  system  of  immediate  Customs  clearance 
at  places  other  than  at  the  nearest  customhouse.   Thus, 
the  master  of  an  incoming  yacht,  for  example,  would  no 
longer  have  to  delay  the  discharge  of  passengers  and 
cargo  while  he  called  Customs  to  arrange  for  the  filing 
of  a  report  of  arrival  and  Customs  inspection  and  clearance 
at  the  nearest  customhouse.   Instead,  localized  reporting 
and  inspection  can  be  provided  so  that  he  may  clear  Customs 
as  efficiently  and  quickly  as  possible. 

Section  502  would  amend  the  reporting  requirements 
for  vessels  from  Canada  or  Mexico  to  conform  to  the 
revisions  proposed  for  Section  433  of  the  Tariff  Act. 

I  would  also  like  to  take  this  opportunity  to  bring 
to  your  attention  another  legislative  proposal,  currently 
under  serious  consideration  within  Treasury,  that  would 
impact  the  narcotics  problem.   It  would  amend  sections 
607,  610,  and  612  of  the  Tariff  Act  of  1930,  to  increase 
to  $10,000  the  ceiling  for  the  administrative  forfeiture 
of  seized  vessels  and  vehicles  used  in  Customs  violations. 
This  will  be  beneficial  in  that  law  enforcement  against 
drug  traffickers  will  be  more  swift  and  court  congestion 
will  be  relieved.   The  ceiling  on  administrative  forfeitures 
was  originally  $500  in  1922  and  has  been  lifted  to  $1,000 
in  19  30,  and  $2,500  in  1954  to  keep  up  with  inflation. 
A  large  number  of  the  vessels  and  vehicles  seized  for 
narcotics  violations  are  valued  in  excess  of  $2,500.   At 
the  present  time,  these  forfeitures  must  be  referred  to 
the  United  States  Attorney  for  the  institution  of  forfeiture 
proceedings  in  the  Federal  District  Courts.   As  you  all 
know,  the  Courts  and  U.S.  Attorneys  are  already  heavily 
burdened  and  these  forfeitures  merely  add  to  their  case 
loads.   The  vessels  and  vehicles  generally  have  a  low 
priority  in  the  U.S.  Attorneys  offices  and  the  vehicles 
depreciate  in  value  greatly  before  a  judgment  of  forfeiture 
is  secured.   The  increased  ceiling  should  relieve  this 
problem. 
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[From  the  Federal  Register.  Vol.  41,  No.  158— Aug.  13,  1976] 

Proposed  Rules,  Department  Of  The  Treasury,  Customs  Service 
(19  CFR  Parts  1  and  101)  General  Provisions — Operations 

Notice  is  hereby  given  that  under  the  authority  of  5  U.S.C.  301,  R.S.  251,  as 
amended  (19  U.S.C.  66),  77A  Stat.  14  (19  U.S.C.  1202,  Gen.  Hdnote  11),  sec. 
624,  46  Stat.  759  (19  U.S.C.  1624),  79  Stat.  1317  (Reorganization  Plan  1  of  1965), 
it  is  proposed  to  revise  the  Customs  Regulations,  presently  set  forth  in  Part  1,  which 
set  forth  general  provisions  relating  to  the  operations  of  the  United  States  Customs 
Service. 

This  proposed  revision  is  part  of  the  general  revision  of  the  Customs  Regulations, 
and  will  replace  Part  1  with  a  new  Part  101.  Part  101  follows  a  new  format,  and 
contains  changes  or  additions  in  language  to  clarify  the  former  provisions.  The  principal 
changes  in  the  provisions  of  proposed  Part  101  from  those  presently  set  forth  in 
Part  1  are  as  follows: 

1.  A  new  section  101.0  outlines  the  scope  of  the  proposed  new  part. 

2.  Section  101.1  revises  various  definitions  used  in  Chapter  I  of  Title  19,  Code 
of  Federal  Regulations. 

3.  Section  101.8  specifies  the  addresses  of  the  several  Customs  laboratories,  as  up- 
dated by  Treasury  Decision  74-20. 

4.  Section  101.9  incorporates  in  the  text  certain  national  holidays  formerly  enu- 
merated in  footnote  10,  under  section  1.7  (a). 

5.  Section  101.10,  relating  to  the  Customs  seal,  incorporates  the  current  description 
of  the  Customs  seal  as  set  forth  in  Treasury  Decision  74-181. 

Also  included  as  part  of  the  proposed  revision  is  a  parallel  reference  table  showing 
the  relationship  of  the  proposed  provisions  of  Part  101  to  those  presently  in  19  CFR 
Part  1.  '  . 

Accordingly,  it  is  proposed  to  amend  the  Customs  Regulations  as  set  forth  below: 

1.  Chapter  I  of  Title  19,  Code  of  Federal  Regulations,  is  amended  by  deleting 
Part  1. 

2.  Chapter  I  of  Title  19,  Code  of  Federal  Regulations,  is  amended  by  adding  a 
new  part.  Part  101 ,  to  read  as  follows: 

part  101 -general  provisions 

Sec. 

101.0  Scope. 

101   1  Definitions. 

101 .2  Authority  of  Customs  officers. 

101.3  Customs  regions,  districts  and  ports. 

101 .4  Entry  and  clearance  of  vessels  at  Customs  stations. 

101.5  Customs  preclearance  offices  in  foreign  countries. 

101.6  Assignment  of  Customs  regions  to  regional  directors,  internal  affairs. 

101.7  Office  of  Investigations. 

101.8  Customs  laboratories. 

101 .9  Hours  of  business.  -  -     . 

101.10  Customs  seal.  ^ 

101.11  Identification  cards. 

Authority:  R.S.  251,  as  amended,  sec.  624,  46  Stat.  759,  77A  Stat.  14,  79  Stat. 
1317;  5  use.  301,  19  U.S.C.  66,  1202  (Gen.  Hdnote  11),  1624,  Reorganization 
Plan  1  of  1965;  3  CFR  1965  Supp.  Additional  authority  and  statutes  interpreted  or 
applied  are  cited  in  the  text  or  following  the  section  affected. 

Section  101.0  Scope — This  part  sets  forth  general  regulations  governing  the  authority 
of  Customs  officers,  and  the  location  of  Customs  regions,  districts,  and  ports  of  entry, 
and  of  Customs  stations.  It  further  sets  forth  regulations  concerning  the  entry  and 
clearance  of  vessels  at  Customs  stations,  a  listing  of  Customs  preclearance  offices 
in  foreign  countries,  a  listing  of  regional  directors  of  internal  affairs  and  the  regions 
they  serve,  as  well  as  a  listing  of  the  domestic  field  offices  and  foreign  offices  of 
the  Office  of  Investigations.  In  addition,  this  part  lists  the  various  Customs  laboratories 
and  their  locations,  and  contains  provisions  concerning  the  hours  of  business  of  Customs 
offices,  the  Customs  seal,  and  the  identification  cards  issued  to  Customs  officers  and 
employees. 

Section  101.1  Definitions — As  used  in  this  chapter,  the  following  terms  shall  have 
the  meanings  indicated  unless  either  the  context  in  which  they  are  used  requires  a 
different  meaning  or  a  different  definition  is  prescribed  for  a  particular  part  or  portion 
thereof: 
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(a)  Area.  "Area"  refers  to  any  of  the  three  administrative  areas  created  in  the 
Customs  district  of  New  Yoric  City,  New  York,  which  is  coextensive  with  Customs 
Region  II,  New  York  City,  New  York,  and  identified  as  Kennedy  Airport  Area,  Newark 
Area,  and  New  York  Seaport  Area,  each  of  which  is  under  the  jurisdiction  of  an 
area  director  of  Customs. 

(b)  Customs  district.  A  "Customs  district"  is  the  geographical  area  under  the  jurisdic- 
tion of  a  district  director  of  Customs. 

(c)  Customs  region.  A  "Customs  region"  is  the  geographical  area  under  the  jurisdic- 
tion of  a  regional  commissioner  of  Customs. 

(d)  Customs  station.  A  "Customs  station"  is  any  place,  other  than  a  port  of  entry, 
at  which  Customs  officers  or  employees  are  stationed,  under  the  authority  contained 
in  article  IX  of  the  President's  Message  of  March  3,  1913  (T.D.  33249),  to  enter 
and  clear  vessels,  accept  entries  of  merchandise,  collect  duties,  and  enforce  the  various 
provisions  of  the  Customs  and  navigation  laws  of  the  United  States. 

(e)  Customs  territory  of  the  United  States.  "Customs  territory  of  the  United  States" 
includes  only  the  States,  the  District  of  Columbia,  and  Puerto  Rico. 

(f)  Date  of  entry.  The  "date  of  entry"  or  "time  of  entry"  of  imported  merchandise 
shall  be  the  effective  time  of  entry  of  such  merchandise,  as  defined  in  section  141.68 
of  this  chapter. 

(g)  Date  of  exportation.  "Date  of  exportation"  or  "time  of  exportation"  shall  be 
as  defined  in  section  152.1(c)  of  this  chapter. 

(h)  Date  of  importation.  "Date  of  importation"  means,  in  the  case  of  merchandise 
imported  otherwise  than  by  vessel,  the  date  on  which  the  merchandise  arrives  within 
the  Customs  territory  of  the  United  States.  In  the  case  of  merchandise  imported  by 
vessel,  "date  of  importation"  means  the  date  on  which  the  vessel  arrives  within  the 
limits  of  a  port  in  the  United  States  with  intent  then  and  there  to  unlade  such  merchan- 
dise. 

(i)  Duties.  "Duties"  means  Customs  duties  and  any  internal  revenue  taxes  which 
attach  upon  importation. 

(j)  Entry  or  withdrawal  for  consumption.  "Entry  or  withdrawal  for  consumption" 
means  entry  for  consumption  or  withdrawal  from  warehouse  for  consumption. 

(k)  Importer.  "Importer"  means  the  person  primarily  liable  for  the  payment  of  any 
duties  on  the  merchandise,  or  an  authorized  agent  acting  on  his  behalf.  The  importer 
may  be; 

(1)  The  consignee,  or  (2)  The  importer  of  record,  or  (3)  The  actual  owner  of 
the  merchandise,  if  an  actual  owner's  declaration  and  superseding  bond  has  been 
filed  in  accordance  with  section  141.20  of  this  chapter,  or 

(4)  The  transferee  of  the  merchandise,  if  the  right  to  withdraw  merchandise  in 
a  bonded  warehouse  has  been  transferred  in  accordance  with  subpart  C  of  Part  144 
of  this  chapter. 

(  1  )  Port  and  port  of  entry.  The  terms  "port"  and  "port  of  entry"  refer  to  any 
place  designated  by  Executive  order  of  the  President,  by  order  of  the  Secretary  of 
the  Treasury,  or  by  Act  of  Congress,  at  which  a  Customs  officer  is  authorized  to 
accept  entries  of  merchandise  to  collect  duties,  and  to  enforce  the  various  provisions 
of  the  Customs  and  navigation  laws.  The  terms  "port"  and  "port  of  entry"  incorporate 
the  geographical  area  under  the  jurisdiction  of  a  port  director  when  such  port  is 
one  other  than  a  district  headquarters  port.  (The  Customs  District  of  the  Virgin  Islands, 
although  under  the  jurisdiction  of  the  Secretary  of  the  Treasury,  has  its  own  Customs 
laws  (48  U.S.C.  1406(i).  This  district,  therefore,  is  outside  the  Customs  territory  of 
the  United  States  and  the  ports  thereof  are  not  "ports  of  entry"  within  the  meaning 
of  these  regulation.) 

(m)  Principal  field  officer.  A  "Principal  field  officer"  is  an  officer  in  the  field  service 
whose  immediate  supervisor  is  located  at  Customs  Service  Headquarters. 

Sec.  101. 2  Authority  of  Customs  officers. — (a)  Supremacy  of  delegated  authority.  Ac- 
tion taken  by  any  person  pursuant  to  authority  delegated  to  him  by  the  Secretary 
of  the  Treasury,  whether  directly  or  by  subdelegation,  shall  be  valid  despite  the  existence 
of  any  statute  or  regulation,  including  any  provision  of  this  chapter,  which  provides 
that  such  action  shall  be  taken  by  some  other  person.  Any  person  acting  under  such 
delegated  authority  shall  be  deemed  to  have  complied  with  any  statute  or  regulation 
which  provides  or  indicates  that  it  shall  be  the  duty  of  some  other  person  to  perform 
such  action. 

(b)  Consolidation  of  functions.  Any  reorganization  of  the  Customs  Service  or  con- 
solidation of  the  functions  of  two  or  more  persons  into  one  office  which  results  in 
the  failure  of  a  designated  customs  officer  to  perform  an  action  required  by  statute 
or  regulation,  shall  not  invalidate  the  performance  of  that  action  by  any  other  Customs 
officer. 
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Sec.  101. 3  Customs  regions,  districts  and  ports— (a)  Redesignation  of  Customs  districts 
and  ports  of  entry.  The  Assistant  Secretary  of  the  Treasury  for  Enforcement,  Operations, 
and  Tariff  Affairs,  pursuant  to  authority  delegated  to  him  by  the  Secretary  of  the 
Treasury,  is  authorized  from  time  to  time,  as  the  needs  of  the  Customs  Service  may 
require,  to  rearrange  or  consolidate  the  Customs  districts,  to  discontinue  ports  of 
entry  by  abolishing  them  and  establishing  others  in  their  place,  and  to  change  the 
location  of  the  headquarters  in  any  Customs  district  as  the  needs  of  the  Customs 
Service  may  require. 

(b)  Customs  regions,  districts  and  ports  of  entry  listed.  The  following  is  a  list  of 
Customs  regions  and  districts,  with  a  list  of  the  ports  in  each  district.  (The  Customs 
region  of  New  York  City,  New  York,  is  coextensive  with  the  Customs  district  of 
New  York  City,  New  York).  The  first-named  port  in  each  district,  listed  in  capital 
letters,  is  the  headquarters  port.  Many  of  the  ports  listed  were  created  by  the  President's 
message  of  March  3,  1913,  concerning  a  reorganization  of  the  Customs  Service  pursuant 
to  the  Act  of  August  24,  1912  (37  Stat.  434;  19  U.S.C.  1).  Subsequent  orders  of 
the  President  or  of  the  Secretary  of  the  Treasury  which  affected  these  ports,  or  which 
created  (or  subsequently  affected)  additional  ports,  are  cited  in  parentheses  following 
the  name  of  the  ports. 
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Region 


Districts 


No. 


Head- 
quarters 


Name  and 
headquarters 


Area 


Ports  of  entry 


Boston,     Portland, 
Mass.        Maine. 


The  States  of  Maine  and 
New  Hampshire  except 
the  county  of  Coos. 


St.  Albans, 
Vt. 


The  State  of  Vermont  and 
the  county  of  Coos,  N.H. 


Boston,  Mass.        The  State  of  Massachusetts. 


Portland,  Maine,  including  territory  de- 
scribed in  E.  O.  9297,  Feb.  1,  1943;  8 
F.R.  1479. 

Bangor,  Maine,  including  Brewer, 
Maine  (E  O.  9297,  Feb.  1,  1943;  8 
F.R.  1479). 

Bar  Harbor,  Maine,  including  Mount 
Desert  Island,  the  city  of  Ellsworth, 
and  the  townships  of  Hancock,  Sulli- 
van, Sorrento,  Gouldsboro,  and  Win- 
ter Harbor  (E.O.  4572,  Jan.  27,  1927). 

Bath,  Maine,  including  Booth  Bay  and 
Wiscasset  (E.O.  4856,  Dec.  15,  1925). 

Belfast,  Maine,  including  Searsport 
(E.O.  6754,  June  28,  1934). 

Bndgewater,  Maine  (E.O.  8079,  Apr.  4, 
1939;  4  F.R.  1475). 

Calais,  Maine,  including  townships  of 
Calais,  Robbinston,  and  Baring  (E.O. 
6284,  Sept.  13,  1933). 

Eastport,  Maine,  including  Lubec  and 
Cutler  (E.O.  4296,  Aug.  26,  1925). 

Fort  Fairfield,  Maine, 

Fort  Kent,  Maine. 

Houlton,  Maine  (E.O.  4156,  Feb.  14, 
1925). 

Jackman,  Maine,  mcluding  the  town- 
ships of  Jackman,  Sandy  Bay,  Bald 
Mountain,  Holeb,  Attean,  Lowell- 
town,  Dennistown,  and  Moose  River 
(T.D.  54683). 

Jonesport,  Maine,  including  the  towns 
(townships)  of  Beals,  Jonesboro, 
Roque  Bluffs,  and  Machiasport  (E.O. 
4296,  .Aug.  26,  1925;  E.O.  8695,  Feb. 
25,  1941). 

Limestone,  Maine. 

Madawaska,  Maine. 

Portsmouth,  N.H.,  (including  Kittery, 
Maine). 

Rockland,  Maine. 

Van  Buren,  Maine. 

Vanceboro,  Maine. 

St.  Albans,  Vt.,  including  townships  of 
St.  Albans  and  Swanton  (E.O.  3925, 
Nov.  13,  1923;  E.O.  7632,  June  15, 
1937;  2  F.R.  1042). 

Alburg,  Vt. 

Beecher  Falls,  Vt. 

Burlington,  Vt.,  including  the  town  of 
South  Burlington  (T.D.  54677). 

Derby  Line,  Vt. 

Highgate  Springs,  Vt.,  including  the 
township  of  Highgate  (E.O.  7632, 
June  15,  1937:  2  F.R.  1042). 

North  Troy,  Vt. 

Norton.  Vt.,  including  the  territory  de- 
scribed in  T.D.  78-249. 

Richford,  Vt. 

Boston,  including  territory  and  waters 
adjacent  thereto  described  in  T.D. 
56493. 

Fall  River,  including  territory  described 
in  T.D.  54476. 

Gloucester. 
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PROPOSED  RULES— Continued 


Region 


Districts 


No. 


Head- 
quarters 


Name  and 
headquarters 


Area 


Ports  of  entry 


Providence, 
R.I. 

Bridgeport, 
Conn. 


Ogdensburg, 
N.Y. 


Buffalo, 

N.Y. 


II 


New  York  New  York 
City,  City, 

N.Y.  N.Y. 


The  State  of  Rhode  Island. 


The  State  of  Connecticut . 


The  counties  of  Clinton, 
Essex,  Franklin,  St.  Law- 
rence, Jefferson,  and 
Lewis,  in  the  State  of 
New  York. 


The  counties  of  Oswego, 
Oneida,  Onondaga,  Ca- 
yuga, Seneca,  Wayne, 
Broome,  Tompkins, 

Chenango,  Madison, 

Cortland,  Hamilton, 

Schuyler,  Chemung, 

Herkimer,  Monroe,  On- 
tario, Livingston,  Yates, 
Steuben,  Orleans,  Gene- 
see, Wyoming,  Allegany, 
Erie,  Niagara,  Cattarau- 
gus, Chautauqua  and 
Tioga,  in  the  State  of 
New  York. 

The  counties  of  Sussex, 
Passaic,  Hudson,  Bergen, 
Essex,  Union,  Middlesex, 
and  Monmouth,  in  the 
State  of  New  Jersey  and 
that  part  of  the  State  of 
New  York  not  expressly 
included  in  the  districts 
of  Buffalo  and  Ogdens- 
burg. (The  district  is  di- 
vided into  3  areas; 
namely,  Kennedy  Air- 
port area,  Newark  area, 
and  New  York  seaport 
area,  the  limits  of  which 
are  described  in  T.D. 
71-19.) 


Lawrence,  including  the  territory  de- 
scribed in  T.D.  71-12;  E.O.  5444, 
Sept,  16,  1930;  E.O.  10088,  Dec.  3, 
1949;  14  F.R.  7287. 

New  Bedford. 

Plymouth. 

Salem,  including  Beverly,  Marblehead, 
Lynn,  and  Peabody  (E.O.  9207,  July 
29,  1942). 

Springfield  (T.D.  69-189). 

Worcester. 

Providence,  including  the  territory  de- 
scribed in  T.D.  67-3. 

Newport. 

Bridgeport,  including  territory  de- 
scribed in  T.D.  68-224. 

Hartford,  including  territory  described 
in  T.D.  68-224. 

New  Haven,  including  territory  de- 
scribed in  T.D.  68-224. 

New  London,  including  territory  de- 
scribed in  T.D.  68-224. 

Ogdensburg. 

Alexandriz  Bay,  including  territoiy  de- 
scribed in  E.O.  10042,  Mar.  10,  1949; 
14  F.R.  1155. 

Cape  Vincent. 

Champlain-Rouses  Point,  including  ter- 
ritory described  in  T.D.  67-68. 

Chateaugay, 

Clayton. 

Fort  Covington. 

Trout  River  (T.D.  56074). 

Massena  (T.D.  54834). 

Buffalo-Niagara  Falls,  N.Y.  (T.D. 
56512). 

Oswego. 

Rochester. 

Rochester. 

Sodus  Point. 

Syracuse. 

Utica. 


New  York,  N.Y.,  including  territory  de- 
scribed in  E.O.  4205,  Apr.  15,  1925; 
T.D.  53786. 


Albany,  N.Y. 
Perth  Amboy,  N.J. 
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III 


Baltimore,  Philadel- 
Md.  phia,  Pa. 


Baltimore, 

Md. 


Washing- 
ton, 
D.C. 


Norfolk, 
Va. 


IV 


Miami,  Fla..  Wilming- 
ton, 

N.C. 


Charleston, 
S.C 


The  State  of  Pennsylvania 
except  the  county  of 
Erie,  the  State  of  Dela- 
ware, and  that  part  of  the 
State  of  New  Jersey  not 
included  in  the  district  of 
New  York  City. 


The  State  of  Maryland  ex- 
cept the  counties  of 
Montgomery  and  Prince 
Georges. 


The  District  of  Columbia, 
the  counties  of  Mont- 
gomery and  Prince 
Georges,  in  the  State  of 
Maryland;  the  counties 
of  Loudoun,  Fairfax,  and 
Arlington,  and  the  city 
of  Alexandria,  in  the 
State  of  Virginia,  includ- 
ing any  independent 
cities  and  towns  within 
the  boundaries  of  such 
counties. 

The  State  of  Virginia  ex- 
cept the  counties  of  Lou- 
doun, Fairfax,  and 
Arlington,  and  the  city 
of  Alexandria,  including 
any  independent  cities 
and  towns  within  the 
boundaries  of  such  coun- 
ties, and  the  State  of 
West  Virginia. 

The  State  of  North  Caroli- 
na. 


Philadelphia,  Pa.,  including  Camden  and 
Gloucester  City,  N.J.,  and  territory 
described  in  E.G.  7840,  Mar.  15,  1938; 
3  F.R.  687;  T.D.  53738  and  T.D. 
54303. 

Chester,  Pa.  (E.G.  7706,  Sept.  11,  1937; 
2  F.R.  1848). 

Harrisburg.  Pa.  (T.D.  71-233). 

Pittsburgh,  Pa.  including  the  territory 
described  in  T.D.  67-197. 

Wilkes-Barre/Scranton,  Pa.,  including 
the  territory  described  in  T.D.  75-64. 

Wilmington,  Del.,  including  territory 
described  in  T.D.  54202;  E.G.  4496, 
Aug.  12,  1926. 

Baltimore,  Md.,  including  territory  de- 
scribed in  T.D.  68-123. 

Annapolis,  Md. 

Cambridge,  Md.  (E.G.  3888,  Aug.  13, 
1923). 

Crisfield,  Md. 

Washington,  D.C,  including  the  terri- 
tory described  in  T.D.  68-67. 

Alexandria,  Va.  (T.D.-68-67). 


The  State  of  South  Caroli- 
na. 


Norfolk  and  Newport  News,  including 
the  waters  and  shores  of  Hampton 
Roads. 

Cape  Charles  City. 

Charleston,  W.  Va.,  including  the  terri- 
tory described  in  T.D.  78-221. 

Reedville. 

Richmond-Petersburg,  including  the 
territory  described  in  T.D.  68-179. 

Wilmington,  including  townships  of 
Northwest,  Wilmington,  and  Cape 
Fear  (E.G.  7761,  Dec.  3,  1937;  2  F.R. 
2679,  and  territory  described  in  E.G. 
10042,  Mar.  10,  1949;  14  F.R.  1155). 

Beaufort-Morehead  City  (T.D.  55637). 

Charlotte  (T.D.  56070). 

Durham  (E.G.  4876.  May  3,  1928),  in- 
cluding territory  described  in  E.G. 
9433,  Apr.  6,  1944;  9  F.R.  3761. 

Reidsville  (E.G.  5159,  July  18,  1929), 
including  territory  described  in  E.G. 
9433,  Apr.  6,  1944;  9  F.R.  3761. 

Winston-Salem  (E.G.  2366,  Apr.  24, 
1916). 

Charleston,  including  territory  de- 
scribed in  T.D.  53994. 

Georgetown. 

Greenville-Spartanburg,  S.C,  including 
territory  described  in  T.D.  70-148. 
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Savan- 
nah, Ga. 


Tampa,  Fla. 


Miami,  Fla. 


San  Juan, 
P.R. 


Charlotte 

Amalie, 

St. 

Thomas 

V.I. 

New 

Mobile, 

Orleans, 

Ala. 

La. 

New  Or- 
leans, 
La. 


The  State  of  Georgia,  ex- 
cept the  north  shore  of 
the  St.  Marys  River  and 
the  city  of  St.  Marys,  Ga. 

The  north  shore  of  the  St. 
Marys  River  and  the  city 
of  St.  Marys,  Ga.,  and  all 
the  State  of  Florida  lying 
east  of  the  east  bank  of 
the  Ochlockonee  River 
except  the  counties  of 
Hendry,  Indian  River, 
St.  Lucie,  Martin,  Okee- 
chobee, Palm  Beach, 
Collier,  Broward,  Mon- 
roe, and  Dade. 

The  counties  of  Hendry, 
Indian  River,  St.  Lucie, 
Martin,  Okeechobee, 
Palm  Beach,  Collier, 
Broward,  Monroe,  and 
Dade  in  the  State  of 
Florida. 


The     Commonwealth 
Puerto  Rico. 


of 


All  of  the  Virgin  Islands  of 
the  United  States. 


The  State  of  Alabama  and 
that  part  of  the  State  of 
Mississippi  lying  south  of 
lat.  31"  N.,  and  that  part 
of  the  State  of  Florida 
lying  west  of  the  east 
bank  of  the  Ochlockonee 
River. 


The  States  of  Tennessee, 
Arkansas,  and  Louisiana, 
except  the  parishes  of 
Cameron  and  Calcasieu 
and  tjiat  part  of  the  State 
of  Mississippi  lying  north 
of  lat.  31°. 


Savannah,  including  territory  described 

in  E.O.  8367,  Mar.  5.  1940;  5  F.R.  985. 
Atlanta,  including  territory  described  in 

T.D.  55548. 
Brunswick. 
Tampa,  including  territory  described  in 

T.D.  68-91. 
Boca  Grande. 
Fernandina  Beach,  including  St.  Marys, 

Ga.  (T.D.  53033). 
Jacksonville  (T.D.  69-45). 
Port  Canaveral,  Fla.,  including  territory 

described  in  T.D.  66-212. 


St.  Petersburg  (E.O.  7928,  July  14,  1938; 
3  F.R.  1749),  including  territory  de- 
scribed in  T.D,  53994. 

Miami,  Fla.,  including  territory  de- 
scribed in  T.D.  53514. 

Key  West,  including  territory  described 
in  T.D.  53994. 

Port  Everglades  (E.O.  5770,  Dec.  31, 
1931),  including  territory  described  in 
T.D.  53514.  Mail:  Fort  Lauderdale, 
Fla. 

West  Palm  Beach  (E.O.  4324,  Oct.  15, 
1925),  including  territory  described  in 
T.D.  53514. 

San  Juan,  including  territory  described 
in  T.D.  54017. 

Aguadilla. 

Fajardo. 

Guanica. 

Humacao,  including  the  territory  de- 
scribed in  T.D.  70-157. 

Jobos  (E.O.  9162,  May  13,  1942). 

Mayaguez  (T.D.  22305). 

Ponce,  including  territory  described  in 
T.D.  54017. 

Charlotte  Amalie,  St.  Thomas,  V.I. 

Christiansted,  St.  Croix. 

Coral  Bay,  St.  John. 

Cruz  Bay,  St.  John. 

Frederiksted,  St.  Croix. 

Mobile,  Ala.,  including  territory  de- 
scribed in  E.O.  10042,  Mar.  10,  1949; 
14  F.R.  1155. 

Apalachicola,  Fla. 

Birmingham,  Ala. 

Carrabelle,  Fla.  (E.O.  7508,  Dec.  11, 
1936;  1  F.R.  2149). 

Gulfport,  Miss. 

Panam..  City,  Fla.  (E.O.  3919,  Nov.  1, 
1938). 

Pascagoula,  Miss.,  including  territory 
described  in  T.D.  56333. 

Pensacola,  Fla. 

Port  St.  Joe,  Fla.  (E.O.  7818,  Feb.  17, 
1938;  3  F.R.  503). 

New  Orleans,  La.,  including  territory 
described  in  T.D.  74-206. 

Baton  Rouge,  La.  (E.O.  5993,  Jan.  13, 
1933),  including  territory  described  in 
T.D.  53514  and  T.D.  54381. 

Chattanooga,  Tenn. 

Greenville,  Miss.,  including  the  terri- 
tory described  in  T.D.  73-325. 
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VI 


Houston, 
Tex. 


Port  Ar- 
thur, 
Tex. 


Galveston, 
Tex. 


Houston, 
Tex. 


Laredo, 
Tex. 


El  Paso, 
Tex. 


That  part  of  the  State  of 
Texas  from  Sabine  Pass 
north  along  State  line  to 
north  boundary  line  of 
Shelby  County;  west  to 
Neches  River;  down 
western  shore  of  said  riv- 
er to  north  boundary  of 
Jefferson  County;  west- 
erly along  said  boundary 
to  east  boundary  of  Li- 
berty County;  south  of 
Gulf;  also  the  parishes  of 
Cameron  and  Calcasieu 
in  the  State  of  Louisiana. 

The  Counties  of  Galveston, 
Matagorda,  Chambers, 
Calhoun,  Refugio,  Bra- 
zoria, San  Patricio, 
Nueces,  and  Aransas  in 
the  State  of  Texas. 


That  part  of  the  State  of 
Texas  lying  north  of  lat. 
34°  N.  and  that  part  of 
the  State  of  Texas  lying 
east  of  long.  97°  W.,  ex- 
cept the  territory  em- 
braced in  the  Port 
Arthur  and  Galveston 
districts.  Also,  the  coun- 
ties of  Dallas  and  Tarrant 
and  the  State  of  Oklaho- 
ma. 

That  part  of  the  State  of 
Texas  lying  west  of  long. 
97°  W.  and  east  of  the 
Pecos  River  except  that 
territory  included  in  the 
Houston  and  Galveston 
districts. 


Knoxville,  Tenn.,  including  the  territory 
described  in  T.D.  75-128. 

Little  Rock-North  Little  Rock,  Ark., 
including  territory  described  in  T.D. 
70-146. 

Memphis,  Tenn. 

Morgan  City,  La.,  including  territory 
described  in  T.D.  66-266. 

Nashville,  Tenn. 

Vicksburg,  Miss.,  including  territory  de- 
scribed in  T.D.  72-123. 

Beaumont,  Orange,  Port  Arthur,  and 
Sabine,  Tex.,  including  territory  de- 
scribed in  T.D.  74-231. 

Lake  Charles.  La.  (E.O.  5475,  Nov.  3, 
1930)  including  territory  described  in 
T.D.  54137. 


That  part  of  the  State  of 
Texas  lying  west  of  the 
Pecos  River  and  the 
States  of  New  Mexico 
and  Colorado. 


Galveston,  including  Port  Bolivar  and 

Texas  City. 
Corpus   Christi   (E.O.    8288,    Nov.    22, 

1939;  4  F.R.  4691). 


Freeport  (E.O.  7632,  June  15,  1937;  2 
F.R.  1042). 

Port  Lavaca-Point  Comfort,  Tex.  (T.D. 
56115). 

Houston,  Tex.,  including  territory  de- 
scribed in  T.D.  54409. 

Amarillo,  Tex.  (T.D.  75-129). 

Dallas/Fort  Worth,  Tex.,  including  ter- 
ritory described  in  T.D.  73-297. 

Oklahoma  City,  Okla.,  including  terri- 
tory described  m  T.D.  66-132. 

Tulsa,  Okla.  (T.D.  69-142). 


Laredo. 


Brownsville,    Tex.    including    territory 

described  in  T.D.  54900. 
Del  Rio. 
Eagle  Pass. 

Hidalgo  (E.O.  3609,  Jan.  9,  1922). 
Lubbock,  Tex.  (T.D.  75-143). 
Progresso,  Tex.  (T.D.  71-278). 
Rio  Grande  City. 
Roma  (E.O.  4830,  Mar.  14,  1928). 
San  Antonio. 

El  Paso,  Tex.  (T.D.  54407). 
Albuquerque,    N.    Mex.,   including   the 

territory  described  in  T.D.  74-304. 
Columbus,  N.  Mex. 
Denver,  Colo. 
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VII  Los  Ange- 
les, 
Calif. 


Nogales, 
Ariz. 


The  State  of  Arizona  , 


San  Diego, 
Calif. 


The  counties  of  San  Diego 
and  Imperial  in  the  State 
of  California 


Los  Ange- 

That part  of  the  State  of 

les. 

California  lying  south  of 

Calif. 

the  northern  boundaries 
ofthe  counties  of  San  Luis 
Obispo,    Kern,   and    San 
Bernardino,    except    the 
counties  of  San  Diego  and 
■     Imperial  and  that  part  of 
the  State  of  Nevada  com- 
prising Clark  County. 

VIII  San  Fran- 

San Fran- 

That part  of  the  State  of 

cisco, 

cisco, 

California  lying  north  of 

Calif. 

Calif. 

the  northern  boundaries 
^     ofthe  counties  of  San  Luis 
Obispo,    Kern,    and    San 
Bernardino,  and  the  State 
of  Utah  and  the  State  of 
Nevada     except      Clark 
County. 

Honolulu, 
Hawaii. 

The  State  of  Hawaii 

r  " 

Portland,  The  State  of  Oregon  and 

Oreg.  that  part  of  the  State  of 

Washington  which  em- 
braces the  waters  of  the 
Columbia  River  and  the 
north  bank  of  the  said 
river  west  of  long.  119° 
W. 

Seattle,  The  State   of  Washington 

Wash.  except   that    part    which 

embraces  the  waters  of 
the  Columbia  River  and 
the  north  bank  of  the  said 
river  west  of  long.  1 19°. 


Fabens,  Tex.  (E.O.  4869,  May  1,  1928). 

Presidio,  Tex.  (E.O.  2702,  Sept.  7,  1917). 

Nogales,  including  the  territory  de- 
scribed in  T.D.  71-196. 

Douglas,  including  territory  described  in 
E.O.  9382,  Sept.  25.  1943;  8  F.R.  13083. 

Lukeville  (E.O.  10088,  Dec.  3, 1940;  F.R. 
7287). 

Naco. 

Phoenix,  Ariz.  (T.D.  71-103). 

San  Luis  (E.O.  5322,  Apr.  9,  1930). 

Sasabe  (E.O.  5608.  Apr.  22,  1931). 

San  Diego  (T.D.  54741),  including  the 
territory  described  in  T.D.  66-2290. 

Andrade  (E.O.  4780,  Dec.  13,  1927). 

Calexico. 

Tecate  (E.O.  4780,  Dec.  13,  1927). 

Los  Angeles-Long  Beach,  including  ter- 
ritory described  in  T.D.  55341;  T.D. 
56383. 

Las  Vegas,  Nev.,  including  the  territory 
described  in  T.D.  73-55. 

Port  San  Luis. 


San  Francisco-  Oakland,  Calif.,  including 
all  points  on  San  Francisco  Bay  and 
territory  described  in  E.O.  10042,  Mar. 
10,  1949;  14  F.R.  1 155;  and  T.D.  53738 
and  including  territory  described  in 
T.D.  56020. 

Eureka,  Calif. 

Fresno,  Calif.,  including  the  territory 
described  in  T.D.  74-18. 

Reno,  Nev.,  including  the  territory  de- 
scribed in  T.D.  73-56. 

Salt  Lake  City,  Utah  (T.D.  69-76). 

Honolulu  (T.D.  53514). 

Hilo. 

Kahului. 

Nawiliwili-Port  Allen  (E.O.  4385,  Feb. 
25,  1926),  including  the  territory  de- 
scribed in  T.D.  56424. 

Columbia  River  (Portland,  Astoria, 
Longview),  including  territory  de- 
scribed in  T.D.  73-338. 

Coos  Bay,  Oreg.  (E.O.  4094,  Oct.  28, 
1924,  E.O.  5193,  Sept.  14,  1929;  E.O. 
5445,  Sept.  16,  1930;  E.O.  9533,  Mar. 
23,  1945;  10  F.R.  3173). 

Newport,  Oreg. 

Puget  Sound  (Seattle,  Anacortes,  Bel- 
lingham,  Everett,  Friday  Harbor, 
Neah  Bay,  Olympia,  Port  Angeles. 
Port  Townsend,  Tacoma),  including 
the  territory  described  in  T.D.  75-130. 

Aberdeen,  including  territory  described 

in  T.D.  56229. 
Blaine  (E.O.  5835,  Apr.  13,  1932). 
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Anchor- 
age. 
Alaska. 


The  State  of  Alaska 


Great 
Falls, 
Mont. 


The  States  of  Montana,  Ida- 
ho, and  Wyoming. 


IX    Chicago, 
111. 


Pembina, 
N.  Dak. 


The  States  of  North  and 
South  Dakota  and  the 
counties  of  Kittson, 
Roseau,  Lake  of  the 
Woods,  Marshall,  Bel- 
trami, Polk,  Red  Lake, 
and  Pennington  in  the 
State  of  Minnesota. 


Boundary  (T.D.  67-65). 

Danville. 

Ferry. 

Frontier  (T.D.  67-650). 

Laurier. 

Lvnden  (E.O.  7632,  June  15,  1937;  2  F.R. 

1042). 
Metaline  Falls,  (E.O.  7632,  June  15,  1927 

2;  F.R.  1042). 
Nighthawk. 

Oroville  (E.O.  5206,  Oct.  11,  1929). 
South  Bend-Raymond  (T.D.  53576). 
Spokane. 
Sumas. 
Anchorage,  Alaska  (T.D.  55295;  T.D. 

68-50). 
Alcan,  Alaska  (T.D.  71-210). 
Fairbanks  (E.O.  8064,  Mar.  9,   1939;  4 

F.R.  1191). 
Juneau. 

Ketchikan,  Alaska,  including  the  terri- 
tory described  in  T.D.  74-100. 
Kodiak.  Alaska  (T.D.  55206). 

Pelican  (E.O.  10238,  Apr.  27,  1951;  16 

F.R.  3627). 
Petersburg  (E.O.  4132,  Jan.  24,  1925). 
Sand  Point  (T.D.  53514). 
Sitka,   including  territory  described  in 

T.D.  55609. 
Skagway. 
Wrangell,  including  territory  described 

in  T.D.  56420. 
Great  Falls,  Mont. 

Butte,  Mont.,  including  the  territory  de- 
scribed mT.D.  73-121. 
Del  Bonita,  Mont.  (E.O.  7947,  Aug.  9, 

1938;  3  F.R.   1965).  Mail;  Cut  Bank, 

Mont. 
Eastport,  Idaho. 
Morgan,  Mont.  (E.O.  7632,  June  15,  1937; 

2  F.R.  1042.)  Mail:  Loring,  Mont. 
Opheim,  Mont.  (E.O.  7632,  June  15,1937; 

2  F.R.  1042). 
Piegan,  Mont.  (E.O.  7632,  June  15,  1937; 

2  F.R.  1042).  Mail:  Babb,  Mont. 
Porthill,  Idaho. 
Raymond,  Mont.  (E.O.  7632,  June  15, 

1937;  2  F.R.  1042). 
Roosville,  Mont.  (E.O.  7632,  June  15, 

1937;    2    F.R.    1042).    Mail:    Eureka, 

Mont. 
Scobey,  Mont.  (E.O.  7632,  June  15.  1937; 

2  F.R.  1042). 
Sweetgrass,  Mont.  "■ 

Turner,  Mont.  (E.O.  7632,  June  15.  1937; 

2  F.R.  1042). 
Whitetail,  Mont.  (E.O.  7632,  June   15, 

1937;  2  F.R.  1042). 
Whitlash,  Mont.  (E.O.  7632,  June   15, 

1937;  2  F.R.  1042). 
Pembina,  N.  Dak. 
Ambrose,  N.  Dak.  (E.O.  5835,  Apr.  13, 

1932). 
Antler,  N.  Dak. 
Baudette,   Mmn.  (E.O.  4422,  Apr.    19, 

1926). 
Carbury,  N.  Dak.  (E.O.  5137,  June  17, 

1929). 
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Region 


Districts 


No. 


Head- 


Name  and 


quarters     headquarters 


Minneapo- 
lis. 
Minn. 

Duluth, 
Minn. 


Milwau- 
kee, Wis. 


Chicago, 
111. 


Area 


Ports  of  entry 


The  State  of  Minnesota  ex- 
cept those  counties  in  the 
Pembina,  N.  Dak.,  and 
Duluth,  Minn.,  districts. 

The  counties  of  Koochich- 
ing, Itasca,  St.  Louis,  Car- 
itou.  Pine,  Lake.  Cook, 
Clay,  Aitkin,  Norman, 
Wilkin,  Ottertail,  Becker, 
Mahnomen,  Clearwater, 
Hubbard,  Wadena,  Cass, 
and  Crow  Wing  in  the 
State  of  Minnesota  and 
the  counties  of  Douglas, 
Bayfield,  Ashland,  and 
Iron  in  the  State  of  Wis- 
consin, and  the  island  of 
Isle  Royale  in  the  State  of 
Michigan. 

The  State  of  Wisconsin,  ex- 
cept the  counties  of 
Douglas,  Bayfield,  Ash- 
land, and  Iron  and  the 
county  of  Menominee  in 
the  State  of  Michigan. 


The  State  of  Illinois  lying 
north  of  lat.  39°  N.;  that 
part  of  the  State  of  Indi- 
ana north  of  lat.  41°  N.; 
and  the  States  of  Iowa  and 
Nebraska. 


Dunseith,  N.  Dak.  (E.O.  7632,  June  15, 

1937;  2  F.R.  1042). 
Fortuna,  N.  Dak,  (E.O.  7632,  June  15, 

1937;  2  F.R.  1042). 
Hannah,  N.  Dak. 
Hansboro,  N.  Dak. 
Maida,  N.  Dak.  (E.O.  7632,  June  1 5,  1 937; 

2  F.R.  1042). 
Neche,  N.  Dak. 
Neonan,  N.  Dak.  (E.O.  7632,  June  15. 

1937;  2  F.R.  1042). 
Northgate,  N.  Dak. 

Noyes,  Minn.  (E.O.  5835,  Apr.  13,  1932). 
Pinecreek,  Minn.  (E.O.  7632,  June   15, 

1937;  2  F.R.  1042). 
Portal,  N.  Dak. 
Roseau,  Minn.  (E.O.  7632,  June  15,  1937; 

2  F.R.  1042). 
Sarles,  N.  Dak. 
Sherwood,  N.  Dak. 
St.  John,  N.  Dak.  (E.O.  5835,  Apr.  13, 

1932). 
Walhalla,  N.  Dak. 
Warroad,  Minn. 
Westhope,  N.  Dak.  (E.O.  4236,  June  1, 

1925). 
Minneapolis-St.  Paul,  including  the  terri- 
tory described  in  T.D.  69-15. 


Duluth,  Minn.,  and  Superior,  Wis.,  in- 
cluding the  territory  described  in  T.D. 
55904. 


Ashland,  Wis. 

Grand  Portage,  Minn.  (T.D.  56073). 

International  Falls-Ranier,  Minn.,  includ- 
ing the  territory  described  in  T.D. 
66-246. 


Milwaukee,  including  the  territory  de- 
scribed in  T.D.  72-105. 

Green  Bay,  including  the  townships  of 
Ashwaubenon,  Allouez,  Preble,  and 
Howard,  and  the  city  of  De  Pere  (T.D. 
54597). 

Manitowoc. 

Marinette,  including  Menominee,  Mich. 

Racine,  including  the  city  of  Kenosha  and 
the  townships  of  Mt.  Pleasant  and 
Somers  (T.D.  54884). 

Sheboygan. 

Chicago,  111.,  including  the  territory  de- 
scribed in  T.D.  71-121. 

Des  Moines,  Iowa,  including  the  terri- 
tory described  in  T.D.  75-104. 

Omaha,  Nebr.,  including  the  territory 
described  in  T.D.  73-228. 
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Region 


Districts 


No. 


Head- 
quarters 


Name  and 
headquarters 


Area 


Ports  of  entry 


Cleveland, 
Ohio. 


St.  Louis, 

Mo. 


Detroit, 
Mich. 


The  States  of  Ohio,  Ken- 
tucky, that  part  of  the 
State  of  Indiana  lying 
south  of  lat.  41°  N..'and 
the  county  of  Erie  in  the 
State  of  Pennsylvania. 


The  States  of  Missouri  and 
Kansas,  and  that  part  of 
the  State  of  Illinois  lying 
south  of  39°  N.  lat. 


The  State  of  Michigan  ex- 
cept the  island  of  Isle 
Royale  and  the  county  of 
Menominee,  Mich. 


Peoria,  111.,  including  the  territory  de- 
scribed in  T.D.  72-130. 

Cleveland,  Ohio,  including  the  territory 
described  in  T.D.  54734. 

Akron,  Ohio  (E.O.  4597,  Feb.  25,  1927). 

Ashtabula,  Ohio 

Cincinnati,  Ohio,  including  the  territory 
described  in  T.D.  75-144. 

Columbus,  Ohio. 

Conneaut,  Ohio. 

Dayton,  Ohio. 

Erie,  Pa. 

Evansville,  Ind. 

Indianapolis,  Ind. 

Lawrenceburg,  Ind.,  including  Green- 
dale  (E.O.  6634,  Mar.  7,  1934). 

Louisville,  Ky. 

Sandusky,  Ohio. 

Toledo,  Ohio,  including  the  territory 
described  in  T.D.  71-157. 

St.  Louis,  Mo.,  including  the  territory 
described  in  T.D.  69-224. 

Kansas  City,  Mo.,  including  Kansas  City, 
Kans.,  and  North  Kansas  City,  Mo. 
E.O.  8528,  Aug.  27,  1940,  including  the 
territory  described  in  T.D.  67-56. 

St.  Joseph,  Mo. 

Wichita,  Kans.,  including  the  territory 
described  in  T.D.  74-93. 

Detroit,  including  the  territory  described 
in  E.O.  9073,  Feb.  25, 1942;  7  F.R.  1 588; 
and  T.D.  53738. 

Muskegon  (E.O.  8315,  Dec.  22,  1939), 
including  territory  described  in  T.D. 
56280. 

Port  Huron,  including  territory  de- 
scribed in  T.D.  53576. 

Saginaw-Bay  City  (T.D.  53738). 

Sault  Ste.  Marie. 


Sec.  101. 4  Entry  and  clearance  of  vessels  at  Customs  stations. — (a)  Entry  at  Customs 
station.  A  vessel  shall  not  be  entered  or  cleared  at  a  Customs  station,  or  any  other 
place  that  is  not  a  port  of  entry,  unless  entry  or  clearance  is  authorized  by  the 
district  director  for  the  district  in  which  such  station  or  place  is  located  pursuant 
to  the  provisions  of  section  447,  Tariff  Act  of  1930,  as  amended  ( 19  U.S.C.  1447). 

(b)  Authorization  to  enter.  Authorization  to  enter  or  be  cleared  at  a  Customs  station 
shall  be  granted  by  the  district  director  for  the  district  in  which  such  station  or 
place  is  located  provided  the  district  director  is  notified  in  advance  of  the  arrival 
of  the  vessel  concerned  and  the  following  conditions  are  met: 

( 1 )  Such  Customs  supervision  as  may  be  necessary  can  be  provided, 

(2)  All  applicable  Customs  and  navigation  laws  and  regulations  are  complied  with, 

(3)  The  owner,  master  or  agent  of  a  vessel  sought  to  be  entered  at  a  Customs 
station  reimburses  the  Government  for  the  salary  and  expenses  of  the  Customs  officer 
or  employee  stationed  at  or  sent  to  such  Customs  station  or  other  place  which  is 
not  a  port  of  entry  for  services  rendered  in  connection  with  the  entry  or  clearance 
of  such  vessel,  and 

(4)  Except  as  otherwise  provided  by  these  regulations,  the  Government  is  reimbursed 
by  the  interested  parties  for  the  expenses,  including  any  per  diem  allowed  in  lieu 
of  subsistence,  but  not  the  salary  of  a  Customs  officer  or  employee  for  services  rendered 
in  connection  with  the  entry  or  delivery  of  merchandise. 

(c)  Customs  stations  designated.  The  Customs  stations  and  the  ports  of  entry  having 
supervision  thereof  follows: 
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Port  of  entry 
District  Customs  having  supervision 


Portland,  Maine Bucksport,  Maine Belfast. 

Coburn  Gore,  Maine Jackman. 

Easton,  Maine Fort  Fairfield. 

Forest  City,  Maine  Houlton. 

Hamlin,  Maine  Van  Buren. 

Knoxford  Line  (Mars  Hill) Bridgewater. 

Monticello,  Maine  Houlton. 

Orient,  Maine Do. 

St.  Albans,  Vt Alburg  Springs.  Vt Alburg. 

Beebe  Plaine,  Vt Derby  Lme. 

Canaan,  Vt  Beecher  Falls. 

East  Richford,  Vt Richford. 

Morses  Line,  Vt Do. 

Newport,  Vt Derby  Line,  Vt. 

Pittsburg,  Vt  Beecher  Falls. 

West  Berkshire.  Vt Richford. 

Boston,  Mass Provincetown,  Mass Plymouth. 

Ogdensburg,  N.Y Cannons  Corners,  N.Y  Mooers. 

Churubusco,  N.Y Chateaugay. 

Hogansburg,  N.Y Massena. 

Jamiesons  Line,  N.Y  Trout  River. 

Morristown,  N.Y Ogdensburg. 

Waddington,  N.Y  Do. 

Philadelphia,  Pa Atlantic  City,  N.J Philadelphia. 

Lewes,  Del Do. 

Fort  Norris,  N.J Do. 

Tuckerton,  N.J Do. 

Baltimore,  Md Salisbury,  Md Baltimore. 

Miami,  Fla Fort  Pierce.  Fla West  Palm  Beach. 

Mobile,  Ala Biloxi,  Miss Mobile. 

New  Orleans,  La Gramercy,  La New  Orleans. 

Houma,  La Morgan  City. 

Houston,  Tex Muskogee,  Okla Tulsa,  Oklahoma. 

Laredo,  Tex  Amistad  Dam,  Tex Del  Rio. 

Falcon  Dam,  Tex  Roma. 

Los  Ebanos,  Tex Hidalgo. 

El  Paso,  Tex  Antelope  Wells,  N.  Mex.  (mail:  Hachita,  N.  Mex.) Columbus. 

Fort  Hancock,  Tex Fabens. 

Marathon,  Tex El  Paso. 

Nogales,  Ariz Lochiel,  Ariz Nogales. 

Tucson,  Ariz Do. 

San  Diego,  Cahf Campo,  Calif Tecate. 

Los  Angeles,  Calif Port  Hueneme,  Calif Los  Angeles. 

San  Francisco.  Calif Monterey,  Calif San  Francisco. 

Seattle,  Wash  Point  Roberts,  Wash  Blame. 

Anchorage,  Alaska Annette  Island,  Alaska Ketchikan. 

Eagle,  Alaska Fairbanks. 

Haines,  Alaska  Skagway. 

Hyder,  Alaska Ketchikan. 

Tok.  Alaska Fairbanks. 

Great  Falls,  Mont Wild  Horse,  Mont  Great  Falls. 

Willow  Creek,  Mont  Do. 

Pembina,  N.  Dak Grand  Forks,  N.  Dak Pembina. 

Lancaster,  Minn Noyes. 

Oak  Island,  Minn Warroad. 

Duluth,  Minn Crane  Lake,  Minn International  Falls/ 

Ranier. 

Ely,  Minn Grand  Portage. 

Cleveland,  Ohio Fairport,  Ohio Cleveland. 

Huron,  Ohio Sandusky. 

Lorain,  Ohio  Cleveland. 

Marblehead-Lakeside,  Ohio Sandusky. 

Put-in-Bay,  Ohio Do. 

Detroit,  Mich Algonac,  Mich Port  Huron. 

Alpena,  Mich Sigmaw-Bay  City. 

Detour,  Mich Sault  Ste.  Mane. 

Escanaba,  Mich Do. 

Grand  Haven,  Mich Muskegon. 

Houghton,  Mich Sault  Ste.  Mane. 

Marine  City,  Mich Port  Huron. 

Marquette,  Mich Sault  Ste.  Marie. 

Roberts   Landing,   Mich,   (mail:   Route    1,   Algonac,      Port  Huron. 

Mich.). 
Rogers  City,  Mich Saginaw-Bay  City. 
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(d)  Temporary  Customs  stations.  Customs  stations  may  be  designated  for  a  temporary 
time  only,  to  provide  Customs  facilities  where  needed  because  of  certain  large-scale 
operations.  Because  these  designations  change  from  time  to  time  they  are  not  listed. 
However,  current  information  as  to  the  existence  of  such  stations  in  any  district  may 
be  obtained  from  the  district  director. 

Sec.  101.5  Customs  preclearance  offices  in  foreign  countries — Listed  below  are  the 
preclearance  offices  in  foreign  countries  where  United  States  Customs  officers  are 
stationed  and  the  Customs  districts  under  which  they  function: 

Customs  district 
Customs  office;  having  supervision 

Montreal,  Quebec St.  Albans,  Vt. 

Toronto,  Ontario  Buffalo,  N.Y. 

Kindley  Field,  Bermuda Kennedy  Airport 

area,  Jamaica,  N.Y. 

Nassau,  Bahama  Islands Miami,  Fla. 

Vancouver,  British  Columbia Seattle,  Wash. 

Prince  Rupert,  British  Columbia Anchorage,  Alaska 

Winnipeg,  Manitoba Pembina,  N.  Dak. 

Sec.  101.6  Assignment  of  Customs  regions  to  regional  directors,  internal  affairs.— The 
offices  of  the  regional  directors,  internal  affairs,  and  the  regions  they  service  are 
as  follows: 


Region  office     Address 


ZIP 

code 


Boston U.S.  customhouse,  room  1100,  2  India  St.,  Boston.  Mass 02109 

New  York  U.S.  Customs  Service,  6  World  Trade  Center,  room  502,  New  York,  N.Y  ...  10048 

Baltimore U.S.  customhouse,  room  424,  40  South  Gay  St.,  Baltimore,  Md 21202 

Miami U.S.  Customs  Service,  P.O.  Box  3201,  Miami,  Fla 33101 

New  Orleans U.S.  Customs  Service,  room  13033,  Federal  Bldg.,  701  Loyola  Ave.,  New  70113 

Orleans,  La. 

Houston U.S.  Customs  Service,  suite  1355, 1  Allen  Center,  500 Dallas  St.,  Houston,  Tex ...  77002 

Los  Angeles U.S.  CustomsService,  P.O.  Box  3323,  Terminal  Island  Station,  San  Pedro,  Calif  90731 

San  Francisco  ...  U.S.  Customs  Service,  room  393,  681  Market  St.,  San  Francisco,  Calif 94105 

Chicago  U.S.  Customs  Service,  suite  1539,  55  East  Monroe  St.,  Chicago,  111 60603 


Sec.  101.7  Office  of  Investigations.— (a)  Domestic  field  offices.  The  domestic  field 
offices  of  the  Office  of  Investigations  with  the  areas  of  jurisdiction  aligned  to  existing 
Customs  regions  and  district  are  as  follows: 
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Region 


District 


Office 


Address 


I  Boston,  Regional  Director  (investigations),  U.S.  Custom- 

Mass,  house,   100  Summer  St.,  Suite   1828,   Boston, 

Mass.  02110. 
Derby  Line  Resident  Agent,  P.O.  Box  368,  Derby  Line,  Vt. 

Vt.  05831. 

New  Haven,  Resident  Agent,  770  Chapel  St.,  Suite  2B,  New 

Conn.  Haven,  Conn.  06510. 

Portland,  Special  Agent  in  Charge,  Room  17,  U.S.  Custom- 

Maine,  house,  Portland,  Maine  041 1 1. 

Houlton,  Resident  Agent,  P.O.  Box  432,  Houlton,  Maine 

Maine.  04730. 

Buffalo,  N.Y Special  Agent  in  Charge.   Ill   SW.   Huron  St., 

Buffalo.  N.Y.  14202. 

Ogdensburg,         Special  Agent  in  Charge,  127  North  Water  St., 

N.Y.  Ogdensburg,  N.Y.  13669. 

Rouses  Point,        Special  Agent  in  Charge.  P.O.  Box  68,  Rouses 
N.Y.  Point,  N.Y.  12979. 

II  New  York Regional  Director  (investigations),  U.S.  Customs 

N  Y  Service,  P.O.  Box  938,  Church  St.  Station,  New 

York,  NY.  10008. 
Newark,  N.J  Special  Agent  in  Charge,  400  Delancey  St.,  New- 
ark, N.J.  07105. 
J.F.K.  Inter-         Special  Agent  in  Charge,  John  F.  Kennedy  Inter- 
national Air-  national  Airport,  160-19  Rockaway  Blvd.,  Ja- 
port.  New                                           maica,  N.Y.  11430. 
York,  N.Y. 

Ill  Baltimore,     Regional  Director  (investigations),  U.S.  Apprais- 

Md  ers  Stores  Building,  Room  810,  103  South  Gay 

St.,  Baltimore,  Md.  21202. 
Falls  Church         Special  Agent  in  Charge,  701   West  Broad  St., 
Va.  Room  301,  Falls  Church,  Va.  22046. 

Philadelphia Special  Agent  in  Charge,  U.S.  Customs  Service,  2d 

Pa.  and  Chestnut  Sts.,  Philadelphia,  Pa.  19106. 

Detroit,  Mich.  Special  Agent  in  Charge,  Room  501,  243  West 

Congress  St.,  Detroit,  Mich.  48226. 

Milwaukee,  Special  Agent  in  Charge,  628  East  Michigan  St., 

Wis.  Room  208,  Milwaukee,  Wis.  53202. 

Cleveland,  Special  Agent  in  Charge,  Plaza  9,  55  Erieview 

Ohio.  Plaza.  Room  210.  Cleveland,  Ohio  441 14. 

Cincinnati,  Resident  Agent,  Federal  Bldg.,  P.O.  Box   1035 

Ohio.  Fountain  Sq.  Station,  Cincinnati,  Ohio  45201. 

Indianapolis,  Resident  Agent,  Combs-Gates  Complex,  Building 

Ind.  3.  Weir  Cook  Airport,  Indianapolis,  Ind.  46241. 

Pembina,  N.  Dak Special  Agent  in  Charge,  P.O.  Box  192,  Pembina, 

N.  Dak.  58271. 

Minneapolis,         Special  Agent  in  Charge,  574  Federal  Bldg..  Fort 

Minn.  Snelling,  Twin  Cities,  Minneapolis,  Minn.  55111. 

Pittsburgh,  Pa  ....  Resident  Agent,  Office  of  Investigations,  Federal 
Bldg.,  Room  2236,  1001  Liberty  Ave.,  Pitts- 
burgh, Pa.  15222. 

Norfolk,  Va Special  Agent  in  Charge,  U.S.  Customs  Service, 

Room  201,  U.S.  Customhouse,  101  East  Main  St. 
Norfolk,  Va.  23510. 
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Region       District  Office  Address 


IV  Miami,  Fla Regional  Director  (investigations),  1330  NE.  Bay- 

shore  Dr.,  Miami,  Fla.  33132. 
West  Palm  Resident  Agent,  700  Clematis  St.,  Room  253,  West 

Beach,  Fla.  Palm  Beach,  Fla.  33402. 

Tampa,  Fla Special  Agent  in  Charge,  P.O.  Box  1516,  Tampa, 

Fla.  33601. 
Jacksonville,  Resident  Agent,  2701  Talleyrand  Ave.,  Jackson 

Fla.  ville,  Fla.  32206. 

San  Juan,  P.R Special  Agent  in  Charge,  U.S.  Customs  Service, 

P.O.  Box  S-1272,  Old  San  Juan,  PR.  00902. 

Ponce,  P.R Resident  Agent,  P.O.  Box  127,  Ponce,  P.R.  00731. 

Mayaguez,  PR ..  Resident   Agent,  U.S.   Customhouse,   P.O.   Box 
3226,  Marina  Station,  Mayaguez,  P.R.  00708. 
Charleston,  S.C Special  Agent  in  Charge,  P.O.  Box  850,  Charles- 
ton, S.C.  29402. 

Savannah,  Ga Special  Agent  in  Charge,  Drawer  A,  Savannah, 

Ga.  31408. 

Atlanta,  Ga Resident  Agent,    1585  Phoenix  Blvd.,  Suite  5, 

Atlanta,  Ga.  30349. 
Wilmington,  N.C Special  Agent  in  Charge,  P.O.  Box  898,  Wilming- 
ton, N.C.  28401. 

St.  Thomas,  V.I Special  Agent  in  Charge,  P.O.  Box  698,  Charlotte- 

Amalie,  St.  Thomas,  V.I.  00801. 

St.  Croix,  V.I Resident  Agent,  P.O.  Box  1801,  Christiansted,  St. 

Croix,  V.I.  00820. 

V  New  Orleans Regional  Director,  (investigations),  Canal-Lasalle 

La.  Bldg.,  Suite  2440,  1440  Canal  St.,  New  Orleans, 

La.  70112. 
Nashville,  Tenn  .  Resident  Agent,  1719  West  End  Bldg.,  Room  303, 
Nashville,  Tenn.  37203. 

Mobile,  Ala Special   Agent   in   Charge,   International   Trade 

Center,  P.O.  Box  1704,  Mobile,  Ala.  36601. 

VI  Houston,  Tex Regional  Director  (investigations).  Suite  1380,500 

Dallas  Ave.,  Houston,  Tex.  77002. 
Dallas,  Tex  Resident  Agent,  1114  Commerce  St.,  17th  Floor, 

Dallas,  Tex.  75202. 
Laredo,  Tex Special  Agent  in  Charge,  P.O.  Box  498  Laredo, 

Tex.  78040. 
Brownsville,  Resident  Agent,  700  Paredes  Ave.,  Suite  210, 

Tex.  Brownsville,  Tex.  78520. 

Dei  Rio,  Tex Resident  Agent,  P.O.  Drawer  1 169,  Del  Rio,  Tex. 

78440. 
Eagle  Pass,  Tex  .  Resident  Agent,  P.O.  Box  828,  Eagle  Pass,  Tex. 

78852. 
McAllen,  Tex  ....  Resident  Agent,  2600  North  10th  St..  McAllen, 

Tex.  78501. 
San  Antonio,         Resident  Agent,  1 802  NE.  Loop  4 10,  Suite  302,  San 
Tex.  Antonio,  Tex.  78217. 

El  Paso,  Tex Special  Agent  in  Charge,  P.O.  Box  10719,  El  Paso, 

Tex.  79997. 
Albuquerque,         Resident  Agent,  5301  Central  Ave.,  NE.,  Suite919, 
N.  Mex.  1st  National  Bank  Bldg.  East,  Albuquerque, 

N.  Mex.  87108. 
Denver,  Colo Resident  Agent,  721  19th  St.,  Room  404,  P.O.  Box 

2771,  Denver,  Colo.  80201. 

VII  Los  An-        Regional    Director    (investigations),    300    South 

geles,  Calif.  Ferry  St.,  Room  2037,  Terminal  Island,  San 

Pedro,  Calif  90731. 

Nogales,  Ariz Special  Agent  in  Charge,  P.O.  Box  1385,  Nogales, 

Ariz.  85612. 

Yuma,  Ariz Resident   Agent,   P.O.   Box   5752,   Yuma,   Ariz. 

85364. 
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Douglas.  Ariz  ....  Resident  Agent,  P.O.  Box   1076,   1065  F  Ave., 

Glenn  Bldg.,  Douglas.  Ariz.  85607. 
Tucson,  Ariz Resident  Agent,  P.O.  Box  2911,  Tucson,  Ariz. 

85702. 
Phoenix,  Ariz  ....  Resident  Agent,  P.O.  Box  2259,  Phoenix,  Ariz. 

85002. 
San  Diego,  Calif Special  Agent  in  Charge,  P.O.  Box  187,  San  Ysidro, 

Calif.  92073. 
Calexico,  Calif...  Resident  Agent,  P.O.  Box  1510,  Calexico,  Calif. 

92231. 

VIII  San  Fran-    Regional  Director  (investigations),  681  Market  St., 

Cisco,  Calif.  Room  300,  San  Francisco.  Calif.  94105. 

Honolulu,  Hawaii  Special  Agent  in  Charge.  1000  Bishop  St.,  Suite 

1210,  Honolulu,  Hawaii  96813. 

Great  Falls,  Mont Special  Agent  in  Charge,  P.O.  Box  71,  Great  Falls, 

Mont.  59403. 

Seattle,  Wash Special  Agent  in  Charge,  909  1st  Ave.,  Seattle, 

Wash.  98174. 

Blaine,  Wash Resident  Agent,  P.O.   Box   1360,  Blaine,  Wash. 

98230. 
Spokane,  Wash  ..  Resident  Agent,  P.O.  Box  1483,  Spokane,  Wash. 

99210. 
Anchorage,  Special  Agent  in  Charge.  P.O.  Box  199,  Anchor- 

Alaska,  age.  Alaska  99510. 

Portland,  Oreg Special  Agent  in  Charge.  P.O.  Box  2841,  Portland, 

Oreg.  97208. 

IX  Chicago,  111  Regional  Director  (investigations),  55  East  Mon- 

roe St ,  Suite  1423,  Chicago,  111.  60603. 

Duluth,  Minn Special  Agent  in  Charge,  Meierhoff  Bldg.,  Room 

507,   325    Lake   Ave.,    South,   Duluth,   Minn. 
55802. 

St.  Louis,  Mo Special  Agent  in  Charge  120  South  Central  Ave., 

Suite  440.  St.  Louis,  Mo.  63105. 
Independence,        Resident  Agent,  Federal  Bldg.,  Room  259,  301 
Mo.  West  Lexington  St..  Independence.  Mo.  64050. 
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(b)  Customs  foreign  offices.  The  Customs  foreign  offices  are  as  follows; 


Foreign  office  Address 

Montreal,  Canada Senior  Customs  Representa- 
tive, American  Consulate 
General,  Montreal,  Can- 
ada, 1558  McGregor  Ave., 
Montreal  109,  P.Q., 
Canada. 

Taipei,  Taiwan,  China,  Customs    Attache,    American 
Republic  of  Embassy,  Box  2,  APO  San 

Francisco,  Calif.  96263. 

London,  England  Customs    Attache,    American 

Embassy,  Box  40,  FPO 
New  York,  N.Y,  09510. 

Paris,  France Customs    Attache,    American 

Embassy,  D.  Building, 
Room  211,  APO  New 
York,  N.Y.  09777 

Bonn,  Germany Customs    Attache,    American 

Embassy,  Box  100,  APO 
New  York,  NY.  09060. 


Frankfurt,  Germany  ..  Senior    Customs    Representa- 
tive,  American   Consulate 
General,  APO  New  York, 
N.Y.  09757. 

Hong    Kong,    British  Senior    Customs    Representa- 
Crown  Colony.  tive,   American   Consulate 

General,  Box  30,  FPO  San 
Francisco,  Calif  96659. 


Area  of  jurisdiction 


Rome,  Italy. 


.  Customs    Attache,    American 
Embassy,  APO  New  York, 
N.Y.  09794. 


Tokyo,  Japan Customs    Attache,    American 

Embassy,  APO  San  Fran- 
cisco, Calif  96503. 

Mexico  City,  Mexico. Customs    Attache,    An^erican 
Embassy,  Room  353,  Apar- 
tado        Postal        88-BlS, 
Mexico,      D.F.,      Mexico 
20521. 


(Domestic  offices  may  conduct  investigations  in 
Canada  subject  to  such  coordination  procedures 
as  may  be  established  by  the  Foreign  Investiga- 
tions Branch,  Headquarters.) 


Taiwan. 


Gibraltar,  Iceland,  Ireland,  and  the  United  King- 
dom, including  Channel  Islands. 

Belgium,  France,  including  Corsica,  Luxembourg, 
Monaco,  the  Netherlands,  Portugal,  and  Spain. 


Austria,  Czechoslovakia,  Denmark,  East  Ger- 
many, Finland,  Liechtenstein,  Norway.  Poland, 
Sweden,  Switzerland,  the  Union  of  Soviet  So- 
cialist Republics,  and  West  Germany,  including 
West  Berlin. 


Australia,  Ceylon,  Hong  Kong,  Malay 
Archipelago,  including  Malaysia,  the  Philip- 
pines, and  Indonesia,  New  Zealand,  and  all  of  the 
Asian  continent  east  of  the  border  of  Iran  with 
the  Union  of  Soviet  Socialist  Republics,  Af- 
ghanistan, and  Pakistan,  and  nearby  islands 
politically  part  of  states  thereon,  except  for 
South  Korea  and  the  eastern  portion  of  the 
Union  of  Soviet  Socialist  Republics. 

Albania,  Bulgaria,  Cyprus,  Greece,  including 
Crete,  Hungary,  Italy,  including  Sardinia  and 
Sicily,  Malagasy  Republic,  Malta,  Romania, 
Yugoslavia,  all  of  the  African  continent  and 
nearby  islands  politically  part  of  states  thereon, 
and  all  of  the  Asian  continent  west  of  the  border 
of  Iran  with  the  Union  of  Soviet  Socialist 
Republics.  Afghanistan,  and  Pakistan,  including 
Asia  Minor  (Turkey),  the  Arabian  Peninsula, 
and  nearby  islands  politically  part  of  states 
thereon. 

Japan,  including  Ryukyu  Islands. 


Central  America,  Mexico,  and  South  America 
(Domestic  offices  may  conduct  investigations  in 
Mexico  subject  to  such  coordination  procedures 
as  may  be  established  by  the  Foreign  Investiga- 
tions Branch,  Headquarters.). 


Sec.   101.8  Customs  laboratories. — The  addresses  of  the  several  Customs  laboratories 
and  the  Customs  regions  they  serve  are  as  follows: 


Address  and  RtGioN 

408  Atlantic  Ave.,  Boston,  Mass.  02210  —  1. 

201  Varick  St.,  New  York,  NY.  10014  —  11. 

103  South  Gay  St.,  Baltimore,  Md.  21202  — III. 

P.O.  Box  2112,  U.S.  Customhouse,  San  Juan,  P.R.  00903  — IV. 

Customhouse,  103  East  Bay  St.,  Savannah,  Ga.  31401— IV. 

423  Canal  St.,  New  Orleans,  La.  70130  — V,V1. 

301  Broadway,  San  Antonio,  Tex.  78205  — VI. 

300  South  Ferry  St.,  San  Pedro,  Calif.  9078  1— Vli. 

630  Sansomc  St  ,  San  Francisco,  Calif.  941  I  I— VIII. 
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610  South  Canal  St.,  Chicago,  111.  60607— IX. 

Sec.  101.9  Hours  of  business. — hxcept  as  specified  in  paragraphs  (a)-(g)  of  this 
section,  each  Customs  office  shaii  be  open  for  the  transaction  of  genera!  Customs 
business  between  the  hours  of  8:30  a.m.  and  5  p.m.  on  ail  days  of  the  year: 

(a)  Saturdays,  Sundays  and  national  holidays.  In  addition  to  Saturdays,  Sundays, 
and  any  other  calendar  day  designated  as  a  holiday  by  Federal  statute  or  Executive 
order,  C  ustoms  offices  shall  be  closed  on  the  following  national  holidays: 

( 1 )  The  first  day  of  January. 

(2)  The  third  Monday  of  February. 

(3)  The  last  Monday  of  May. 

(4)  The  fourth  day  of  July. 

(5)  The  first  Monday  of  September. 

(6)  The  second  Monday  of  October. 

(7)  The  fourth  Monday  of  October. 

(8)  The  fourth  Thursday  of  November. 

(9)  The  twenty-fifth  day  of  December. 

If  a  holiday  falls  on  Saturday,  the  day  immediately  preceding  such  Saturday  will 
be  observed.  If  a  holiday  falls  on  Sunday,  the  day  immediately  following  such  Sunday 
will  be  observed.  (5  U.S.C.  6103(b)  (1);  (E.O.  No.  11582,  January  I,  1971;  34 
FR  2957;  3  CFR  Ch.  1  1 ). 

(b)  Local  conditions  requiring  different  hours.  If,  because  of  local  conditions,  different 
but  equivalent  hours  are  required  to  maintain  adequate  service,  such  hours  shall  be 
observed  provided  the  Commissioner  of  Customs  approves  them  and  provided  further 
that  a  notice  of  business  hours  is  prominently  displayed  at  the  principal  entrance 
and  in  each  public  room  of  the  Customs  office. 

(c)  Fixing  of  hours.  At  each  port  or  station  where  there  is  no  full-time  Customs 
employee,  the  appropriate  district  director  shall,  with  the  approval  of  the  regional 
commissioner  of  Customs,  fix  the  hours  during  which  the  Customs  office  will  be  open 
for  the  transaction  of  general  Customs  business.  Notice  of  such  hours  shall  be 
prominently  displayed  at  the  principal  entrance  of  the  office. 

(d)  State  and  local  holidays.  Each  Customs  office  shall  be  open  for  the  transaction 
of  business  on  all  state  and  local  holidays  occurring  on  days  other  than  Saturdays, 
Sundays,  and  national  holidays  listed  in  paragraph  (a)  of  this  section.  The  appropriate 
principal  field  officer  may  excuse  any  employees  without  charge  to  leave  when  a 
state  or  local  holiday  interferes  with  the  performance  of  his  work  in  a  Customs  office. 

(e)  Services  performed  outside  a  Customs  office  Customs  services  required  to  be 
performed  outside  a  Customs  office  shall  be  furnished  between  the  hours  of  8  a.m. 
and  5  p.m.  (or  between  the  corresponding  hours  at  ports  where  different  but  equivalent 
hours  are  required  for  the  maintenance  of  adequate  service  and  are  approved  by 
the  Commissioner  of  Customs)  on  all  days  when  the  Customs  office  is  open  for  the 
transaction  of  general  Customs  business.  The  regional  commissioner  of  Customs  shall, 
from  time  to  time,  and  upon  reasonable  advance  notice  to  the  principal  local  officer 
concerned,  issue  instructions  for  the  furnishing  of  such  services  on  Saturdays. 

(f)  Customs  services  not  within  prescribed  hours.  Where  there  is  a  regularly  recurring 
need  for  Customs  services  outside  the  hours  prescribed  in  paragraphs  (a)-(e)  of  this 
section  and  the  volume  and  duration  of  the  required  services  are  uniformly  such 
as  to  require,  of  themselves  or  in  immediately  consecutive  combination  with  other 
essential  Customs  activities  of  the  port,  the  full  time  of  one  or  more  Customs  employees, 
the  necessary  number  of  regular  tours  of  duty  to  furnish  such  services  on  all  days 
of  the  year  except  Sundays  and  national  holidays  may  be  established  with  the  approval 
of  the  Commissioner  of  Customs. 

(g)  Customs  services  furnished  private  interests.  Other  than  as  specified  in  this  section. 
Customs  services  shall  be  furnished  private  interests  only  in  accordance  with  the  provi- 
sions of  section  24. 1 6  of  this  chapter. 

Sec.  101.10  Customs  seal.  — (a)  Design.  According  to  the  design  furnished  by  the 
Department  of  the  Treasury,  the  Customs  seal  of  the  United  States  shall  consist  of 
the  seal  of  the  Department  of  the  Treasury  surrounded  by  an  outer  circle  in  which 
appear  the  words  "Treasury"  at  the  top  and  "U.S.  Customs  Service"  at  the  bottom. 

(b)  Use  of  the  Customs  seal.  The  Customs  seal  currently  in  official  use,  including 
the  dies,  rolls,  plates,  and  like  devices  now  in  the  possession  of  the  Bureau  of  Engraving 
and  Printing,  shall  continue  to  be  equally  effective  as  the  official  seal  of  the  United 
States  Customs  Service  and  shall  continue  to  be  so  used  by  each  Customs  officer 
and  employee  having  possession  of  the  seal  until  that  particular  device  requires  replacing 
and  is  replaced.  Use  of  the  United  States  Customs  seal  shall  be  restricted  in  the 
following  manner: 
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(  1  )  The  Customs  seal  of  the  United  States  shall  be  impressed  upon  all  official 
documents  requiring  the  impress  of  a  seal.  It  shall  be  impressed  upon  all  marine 
documents  and  landing  certificates,  certificates  of  weight,  gauge,  or  measure,  and  similar 
classes  of  documents  for  outside  interests. 

(2)  The  impress  of  the  seal  is  not  necessary  on  documents  passing  within  the  Customs 
Service  nor  snail  the  seal  be  used  in  the  manner  of  a  notary  seal  to  indicate  authority 
to  administer  oaths. 

Sec.  101.11  Identification  cards.  —  Each  Customs  employee  shall  be  issued  an  ap- 
propriate identification  card  with  that  employee's  photograph  and  signature,  signed 
by  the  appropriate  issuing  officer. 

Prior  to  the  adoption  of  this  revision,  consideration  will  be  given  to  any  relevant 
data,  views,  or  arguments  which  are  submitted  in  writing  to  the  Commissioner  of 
Customs,  Attention:  Regulations  Division,  Washington.  DC.  20229,  and  received  on 
or  before  October  12,  1976. 

Written  material  or  suggestions  submitted  v/ill  be  available  for  public  inspection 
in  accordance  with  section  103.8(b)  of  the  Customs  Regulations  (19  CFR  103.8(b)), 
at  the  Regulations  Division,  United  States  Customs  Service,  Headquarters,  Washington, 
D.C.  during  regular  business  hours. 

•       ■:,'.:■,.      Vernon  D.  Agree, 

Commissioner  of  Customs. 

Approved;  August  3,  1976.   '     .         :.  '  >        •  ■ 

David  R.  Macdonald, 
Assistant  Secretary  of  the  Treasury. 
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Appendix  I — Parallel  Reference  Table 

(This  table  shows  the  relation  of  proposed  Part  101  to  19  CFR  1) 

Proposed  part  101:  section —  19  cfr  section 

101.0 New. 

101.1(a)  New. 

101.1(b) 1.2(a) 

101.1(c)  1.2(a). 

101.1(d) 1.3(a),  footnote  5. 

101.1(e)  New. 

101.1(0 l-H- 

101.1(g) 1.11. 

101.1(h) 1.11. 

101.  l(i) 1.11. 

101. l(j) 1.11. 

101. l(k) 1.11. 

101.1(1) 1.2(b),  footnote  2. 

101. l(m) New. 

101.2(a)  1.1  (a),  (b). 

101.2(b) 1.1(c). 

101.3(a)  Footnote  1  to  1.2(b). 

101.3(b) 1.2(c). 

101.4(a)  1.3(b). 

101.4(b) 1.3  (b)  and  (c). 

101.4(c)  1.3(d). 

101.4(d) Footnote  7  to  1.3(d). 

101.5 1.4 

101.6 1.4a. 

101.7 1.5 

101.8 1.6 

101.9(a)  1.7  (a),  footnote  10. 

101.9(b) 1.7(b). 

101.9(c)  1.7(c). 

101.9(d) 1.7(d). 

101.9(e)  1.7(e). 

101.9(0 1.7(0- 

101.9(g) 1.7(g). 

101.10(a) 1.8(a). 

101.10(b)  1.8(a). 

101.10(b)(1) 1.8(b). 

101.10(b)(2) 1.8  (b)  and  (c). 

101.11  1.9. 


[FR  Doc.  76-23209  Filed  8-12-76;  8;45  am] 

{  19  CFR  Paris  18,  123,  144)  Transportation  In  Bond  And  Merchandise  In  Transit, 
Customs  Relations  With  Canada  And  Mexico,  And  Warehouse  And 
Rewarehouse  Entires  And  Withdrawals 

proposed  amendments 

Notice  is  herebv  given  that  under  the  authority  of  R.S.  251,  as  amended  (19 
U.S.C.66),  sections  552,  553,  557,  623,  624,  46  Stat.  742,  as  amended,  744,  as 
amended,  759,  as  amended  (19  U.S.C.  1552,  1553,  1557,  1623,  1624),  it  is  proposed 
to  amend  Parts  18,  123,  and  144  of  the  Customs  Regulations  (19  CFR  Parts  18, 
123,  144)  to  set  forth  new  procedures  in  connection  with  the  transportation  of  bonded 
merchandise. 

Currently,  the  Customs  Regulations  do  not  specifically  provide  for  the  time  of  receipt, 
delivery,  or  notification  of  arrival  of  merchandise  transported  in  bond,  with  the  excep- 
tion of  transit  air  cargo  and  merchandise  being  transported  for  exportation  Sec.  6.21 
and  18.20  of  the  Customs  Regulations,  respectively).  The  resulting  lack  of  control 
over  the  movement  of  bonded  merchandise  jeopardizes  the  security  of  such  merchan- 
dise. 
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In  order  to  achieve  more  control  over  the  movement  of  bonded  merchandise  it 
is  proposed  to  make  the  following  amendments  to  the  Customs  Regulations. 

It  is  proposed  to  amend  Sec.  18.2(a)  of  the  Customs  Regulations  to  provide  that 
within  five  days  after  the  presentation  of  an  entry  for  merchandi.se  to  be  transported 
in  bond,  the  forwarding  carrier  must  take  receipt  of  the  merchandise,  provided  that 
any  lay  order  period  and  extension  thereof  have  expired  and  that  no  other  entry 
is  filed.  If  the  forwarding  carrier  fails  to  take  receipt  of  the  merchandise  within  the 
prescribed  period,  the  transportation  entry  shall  be  canceled  and  the  merchandise 
shall  be  treated  an  unclaimed  as  of  the  date  of  original  arrival.  This  proposal  will 
prevent  the  use  of  a  transportation  entry  to  hold  merchandise  at  the  importation 
site  after  the  expiration  of  the  lay  order  period  (Sec.  4.37  of  the  Customs  Regulations). 

It  is  proposed  to  amend  Sec.  18.2(c)  of  the  Customs  Regulations  to  provide  that, 
except  foi-  transit  air  cargo  provided  for  in  Sec.  6.21  of  the  Customs  Regulations, 
bonded  merchandise  destined  to  a  final  port  of  destination  in  the  United  States,  or 
for  export  from  the  United  States,  shall  be  delivered  to  Customs  at  its  port  of  destination 
or  exportation  within  30  days  after  the  date  of  receipt  by  the  forwarding  carrier 
at  the  port  of  origin.  Failure  to  deliver  such  merchandise  within  the  prescribed  period 
shall  constitute  an  irregular  delivery  and  the  initial  bonded  carrier  shall  be  subject 
to  the  penalities  therefor  (section  18.8  of  the  Customs  Regulations).  This  proposal 
will  give  Customs  officers  a  standard  to  use  in  determining  when  an  irregular  delivery 
occurs.  Certain  editorial  changes  to  Sec.  18.2(c)  of  the  Customs  Regulations  are  also 
proposed. 

It  is  proposed  to  amend  Sec.  18.2(d)  and  18.7(a)  of  the  Customs  Regulations  to 
provide  that  promptly,  but  no  more  than  72  hours,  exclusive  of  Saturdays,  Sundays, 
and  national  holidays,  after  the  arrival  of  bonded  merchandise  at  the  port  of  destination 
(or  delivery  of  bonded  merchandise  to  the  exporting  carrier  at  the  port  of  exportation, 
in  the  case  of  Sec.  18.7(a)),  the  delivering  carrier  shall  surrender  the  in-bond  manifest 
(the  appropriate  Customs  Form  7512  or  7520,  or  the  TIR  carnet,  and  related  Customs 
Form  7512-C  (destination)  to  the  district  director  as  notice  of  arrival  of  the  merchan- 
dise. If  the  in-bond  manifest  is  lost  in  transit,  the  in-bond  carrier  shall  report  the 
arrival  of  the  merchandise  within  the  prescribed  period  and  shall  be  responsible  for 
obtaining  copies  of  the  original  in-bond  manifest.  Failure  to  surrender  the  in-bond 
manifest  or  report  the  arrival  of  bonded  merchandise  within  the  specified  period  shall 
constitute  an  irregular  delivery  and  the  initial  bonded  carrier  shall  be  subject  to  the 
penalties  therefor  (section  18.8  of  the  Customs  Regulations).  This  proposal  will  make 
the  beginning  of  the  lay  order  period  more  closely  coincide  with  the  actual  time 
of  arrival  of  the  bonded  merchandise  at  the  port  of  destination  or  exportation  instead 
of  allowing  the  beginning  of  that  period  to  be  unnecessarily  delayed  by  a  failure 
of  the  carrier  or  broker  to  promptly  report  the  arrival  of  the  merchandise. 

In  order  to  help  establish  uniformity  in  Customs  transactions  with  carriers  of  bonded 
merchandise,  and  to  provide  more  control  over  the  improper  handling  of  such  merchan- 
dise at  its  port  of  destination  or  exportation,  it  is  proposed  to  amend  Sec.  18.8  of 
the  Customs  Regulations  to  provide  that  the  only  acceptable  proof  of  proper  delivery 
of  bonded  merchandise  to  Customs  at  the  port  of  destination  or  exportation  shall 
be  a  properly  receipted  copy  of  the  in-bond  document  (the  appropriate  Customs  Form 
7512  or  7520,  or  the  TIR  carnet).  In  addition,  several  editorial  changes  to  Sec.  18.8(a) 
of  the  Customs  Regulations  are  proposed. 

The  revised  in-bound  control  system  has  required  changes  in  the  Customs  control 
card  (Customs  Form  7512-C,  Transportation  Entry  and  Manifest  of  Goods).  Inasmuch 
as  the  Customs  Regulations  do  not  presently  provide  who  shall  prepare  this  form, 
it  is  proposed  to  amend  Sec.  18.2(b)  of  the  Customs  Regulations  to  provide  that 
it  shall  be  prepared  by  the  carrier  or  shipper  whenever  merchandise  is  being  transported 
in  bond. 

The  Customs  Form  7512-C  previously  used  was  a  two-part  carbon  set.  Both  parts 
were  the  same.  The  new  Customs  Form  7512-C  is  also  a  two-part  carbon  set  but 
the  two  parts  are  not  the  same.  Accordingly,  it  is  proposed  to  delete  the  words 
"in  duplicate"  after  the  words  "Customs  Form  7512-C"  wherever  they  appear  in  the 
Customs  Regulations  and  to  substitute  the  word  "destination"  for  "duplicate"  wherever 
that  word  appears  in  the  Customs  Regulations  in  reference  to  the  second  part  of 
Customs  Form  7512-C. 

The  proposed  amendments  will,  if  adopted,  apply  to  merchandise  in  transit  through 
the  United  States  to  foreign  countries  (Sees.  18.20-18.24  of  the  Customs  Regiilations) 
and  merchandise  withdrawn  from  warehouse  for  transportation  or  transportation  and 
exportation  (Sees.  144.36  and  144.37(b)  of  the  Customs  Regulations)  because  Sees. 
18.20(c),  144.36(f)  and  144.37(b)(1)  of  the  Customs  Regulations  incorporate  by 
reference   the    general    provisions   for   transportation   in   bond   (Sees.    18.1-18.8   of  the 
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Customs  Regulations).  In  additon,  the  amendments  will,  if  adopted,  apply  to  baggage 
in  transit  from  port  to  port  in  Canada  or  Mexico  through  the  United  States  because 
Sec.  123.64(a)  of  the  Customs  Regulations  states  that  such  baggage  may  be  transported 
in  bond  through  the  United  States  in  accordance  with  the  procedures  in  Sees.  18.13, 
18.14,  and  18.20-18.24  of  the  Customs  Regulations  except  where  modified  by  Sec. 
123.64.  Section  18.20  of  the  Customs  Regulations,  as  noted  above,  incorporates  by 
reference  the  general  provisions  for  transportation  in  bond  (Sees.  18.1-18.8  of  the 
Customs  Regulations). 

Because  the  time  limits  proposed  in  Sees.  18.2  (a),  (c),  and  (d)  of  the  Customs 
Regulations  will,  if  adopted,  also  apply  to  merchandise  in  transit  through  the  United 
States  to  foreign  countries  (Sees.  18.20-18.24  of  the  Customs  Regulations)  it  is 
proposed  to  amend  Sec.  18.2()(c)  of  the  Customs  Regulations  by  deleting  the  sentence 
"If  the  merchandise  is  not  forwarded  within  30  days  from  the  date  the  entry  is  filed, 
the  entry  shall  be  canceled  and  the  merchandise  treated  as  unclaimed  as  of  the  date 
of  original  arrival." 

It  is  proposed  to  make  the  in-bond  control  system  apply  to  truck  shipments  transiting 
the  United  States.  To  accomplish  this,  it  is  proposed  to  amend  Sec.  123.4  of  the 
Customs  Regulations  to  provide  that  except  as  otherwise  provided  in  that  section, 
merchandise  transported  in  such  trucks  shall  be  forwarded  in  accordance  with  the 
general  provisions  for  transportation  in  bond  (Sees.  18.1-18.8  of  the  Customs  Regula- 
tions). 

Accordingly,  it  is  proposed  to  amend  Parts  18,  123,  and  144  of  the  Customs  Regula- 
tions ( 19  CFR  Parts  18,  123,  144)  in  the  manner  set  forth  below: 

P.ART    IX-TR.ANSPORT.ATION   IN   BOND  AND  MERCHANDISE  IN  TRANSIT 

It  is  proposed  to  amend  paragraph  (a)  the  first  sentence  of  paragraph  (b),  and 
paragraph  (c)  and  (d)  of  Sec.  18.2  to  read  as  follows: 

Sec.  18.2  Receipt  by  carrier;  manifest.  —  (a)(1)  Within  five  working  days  after  the 
presentation  of  an  entry  for  merchandise  to  be  transported  in  bond,  the  forwarding 
carrier  must  take  receipt  of  the  merchandise:  Provided.  That  any  lay  order  period 
and  extension  thereof  have  expired  and  that  no  other  entry  is  filed.  If  the  forwarding 
carrier  fails  to  take  receipt  of  the  merchandise  within  the  prescribed  period,  the  trans- 
portation entry  shall  be  canceled  and  the  merchandise  shall  be  treated  as  unclaimed 
as  of  the  date  of  original  arrival. 

(2)  When  merchandise  is  delivered  to  a  bonded  carrier  for  transportation  in  bond, 
the  merchandise  shall  be  laden  on  the  conveyance  under  the  supervision  of  a  Customs 
officer  unless  the  transporting  conveyance  is  not  to  be  sealed  with  Customs  seals 
or  the  lading  inspector  accepts  the  check  of  the  carrier  as  to  the  merchandise  laden 
thereon.  The  carrier's  receipt  shall  be  given  immediately  to  the  lading  inspector  on 
the  Customs  in-bond  document  (the  appropriate  Customs  Form  7512  or  7520,  or 
the  TIR  carnet)  covering  the  merchandise.  In  the  case  of  a  TIR  carnet,  the  receipt 
shall  be  given  on  the  appropriate  vouchers  in  the  following  form: 

Received  the  cargo  listed  herein  for  delivery  to  Custc^ms  at  the  indicated  port  of 
destination  or  exportation,  or  for  direct  exportation.  Name  of  Carrier  (or  Ex- 
porter)  ;   Attorney  or  Agent  of  Carrier  (or  Exporter) 

date. 

(b)  A  Customs  in-bond  document  containing  a  description  of  the  merchandise  and 
Customs  control  card  (Customs  Form  7512-C)  shall  be  prepared  by  the  carrier  or 
shipper  whenever  merchandise  is  being  transported  in  bond.  The  Customs  in-bond 
document  shall  be  signed  by  the  agent  of  the  carrier.*  *  * 

(c)(1)  After  the  merchandise  has  been  laden  and  the  in-bond  carrier  or  his  agent 
has  receipted  the  in-bond  document,  either  Customs  Form  7512,  Customs  Form  7520 
(in  duplicate),  or  the  TIR  carnet,  together  with  the  related  Customs  Form  7512- 
C  (destination),  shall  be  delivered  as  a  manifest  to  the  conductor,  master,  or  person 
in  charge  to  accompany  the  merchandise  to  its  port  of  destination  or  exportation. 
If  more  than  one  conveyance  is  used  to  transport  merchandise,  the  Customs  Form 
7512-C  (destination)  shall  accompany  the  first  conveyance,  and  two  copies  of  Customs 
Form  7512  shall  accompany  each  conveyance  as  a  manifest  of  the  merchandise  trans- 
ported by  that  conveyance.  A  TIR  carnet  (see  Sec.  18.3(b))  shall  not  be  used  if 
more  than  one  conveyance  is  required. 

(2)  Except  transit  air  cargo  provided  for  in  Sec.  6.21  of  this  chapter,  bonded 
merchandise  destined  to  a  final  port  of  destination  in  the  United  States,  or  for  export 
from  the  United  States,  shall  be  delivered  to  Customs  at  its  port  of  destination  or 
exportation  within  30  days  from  the  date  of  receipt  by  the  forwarding  carrier  at 
the  port  of  origin.  Failure  to  deliver  such  merchandise  within  the  prescribed  period 
shall  constitute  an  irregular  delivery  and  the  initial  bonded  carrier  shall  be  subject 
to  the  penalties  therefor  (see  Sec.  18.8). 
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(d)  Promptly,  but  no  more  than  72  hours,  exclusive  of  Saturdays,  Sundays,  and 
national  holidays,  after  the  arrival  of  bonded  merchandise  at  the  port  of  destmation, 
the  delivering  carrier  shall  surrender  in  the  in-bond  manifest  (the  in-bond  document 
and  related  Customs  Form  7512-C  (destination))  to  the  district  director  as  notice 
of  arrival  of  the  merchandise.  If  the  in-bond  manifest  is  lost  in  transit,  the  in-bond 
carrier  shall  report  the  arrival  of  the  merchandise  within  the  prescribed  period  and 
shall  be  responsible  for  obtaining  copies  of  the  original  in-bond  manifest.  Failure  to 
surrender  the  in-bond  manifest  or  report  the  arrival  of  bonded  merchandise  within 
the  prescribed  period  shall  constitute  an  irregular  delivery  and  the  initial  bonded  carrier 
shall  be  subject  to  the  penalties  therefor  (see  Sec.  18.8). 

It  is  also  proposed  to  amend  the  second  and  fourth  sentences  of  paragraph  (b) 
of  Sec.  18.3  to  read  as  follows: 

Sec.  18.3  Transshipment;  transfer  by  bonded  cartmen. 

(b)  *  *  *  The  Form  7512  and  Customs  Form  7512-C  (destination)  which  accom- 
panied the  shipment  to  the  place  of  transshipment  shall  be  presented  to  the  district 
director  there.  *  *  *  The  original  copies  of  the  Form  7512  and  the  related  Form 
7512-C  (destination)  shall  be  delivered  to  the  conductor,  master,  or  person  in  charge 
of  the  first  conveyance.  *  *  * 

It  is  also  proposed  to  amend  paragraph  (a)  of  Sec.  18.7  to  read  as  follows: 

Sec.  18.7  Lading  for  exportation,  verification  of. — (a)  Promptly,  but  no  more  than 
72  hours,  exclusive  of  Saturdays,  Sundays,  and  national  holidays,  after  the  delivery 
of  bonded  merchandise  to  the  exporting  carrier  at  the  port  of  exportation,  the  delivering 
carrier  shall  surrender  the  in-bond  manifest  (the  in-bond  document  and  related  Customs 
Form  7512-C  (destination))  to  the  district  director  as  notice  of  arrival  of  the  merchan- 
dise. If  the  in-bond  manifest  is  lost  in  transit,  the  in-bond  carrier  shall  report  the 
arrival  of  the  merchandise  within  the  prescribed  period  and  shall  be  responsible  for 
obtaining  copies  of  the  original  in-bond  manifest.  Failure  to  surrender  the  in-bond 
manifest  or  report  the  arrival  of  bonded  merchandise  within  the  prescribed  period 
shall  constitute  an  irregular  delivery  and  the  initial  bonded  carrier  shall  be  subject 
to  the  penalties  therefor  (see  section  18.8). 

It  is  also  proposed  to  amend  paragraph  (a)  of  Sec.  18.8  to  read  as  follows: 

Sec.  18.8  Liability  for  shortage,  irregular  delivery,  or  nondelivery;  penalties. — (a) 
The  initial  bonded  carrier  shall  be  responsible  for  shortage,  irregular  delivery,  or  non- 
delivery at  the  port  of  destination  or  exportation  of  bonded  merchandise  received 
by  it  for  carriage.  The  only  acceptable  proof  of  proper  delivery  of  bonded  merchandise 
to  Customs  at  the  port  of  destination  or  exportation  shall  be  a  properly  receipted 
copy  of  the  in-bond  document  (the  appropriate  Customs  Form  7512  or  7520,  or 
the  TIR  carnet).  When  sealing  is  waived,  any  loss  found  to  exist  at  the  port  of 
destination  or  exportation  shall  be  presumed  to  have  occurred  while  the  merchandise 
was  in  the  possession  of  the  carrier,  unless  conclusive  evidence  to  the  contrary  is 
produced. 

It  is  also  proposed  to  amend  the  last  sentence  of  paragraph  (b)  of  Sec.  18.13 
to  read  as  follows: 

Sec.  18.13  Procedure;  manifest. — 

(b)  *  *  *  Two  copies  of  Form  7520  and  the  related  Customs  Form  7512-C 
(destination)  shall  be  delivered  to  the  carrier  to  accompany  the  baggage  and  shall 
be  delivered  by  the  carrier  to  the  district  director  of  Customs  at  the  port  of  destination 
as  a  notice  of  arrival. 

Sec.  18.20  [Amended]  It  is  also  proposed  to  amend  paragraph  (c)  of  Sec.  18.20 
by  deleting  the  last  sentence. 

P.^RT   123— CUSTOMS  RELATIONS  WITH  CANADA  AND  MEXICO 

Sec.  123.42  [Amended].— It  is  proposed  to  amend  paragraphs  (a)  (1)  and  (b)  of 
Sec.  123.42  by  substituting  the  word  "(destination)"  for  the  word  "(duplicate)". 

It  is  also  proposed  to  amend  Sec.  123.42  by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

(c)  Forwarding  procedure.  Except  as  otherwise  provided  in  this  section,  merchandise 
transported  in  the  trucks  shall  be  forwarded  in  accordance  with  the  general  provisions 
for  transportation  in  bond  (Sees.  18.1-18.8  of  this  chapter). 

Sec.  123.64  [Amended]. — It  is  proposed  to  amend  paragraph  (b)  of  section  123.64 
by  substituting  the  word  "(destination)"  for  the  word  "(duplicate)". 

PART   144-WAREHOUSE  AND  REWAREHOUSE  ENTRIES  AND  WITHDRAWALS 

Sees.  144.36  and  144.37  [ Amended]. ^It  is  proposed  to  amend  paragraph  (c)  of 
Sec.  144.36  and  paragraph  (a)  of  Sec.  144.37  by  deleting  the  words  "in  duplicate." 
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Prior  to  the  adoption  of  these  amendments,  consideration  will  be  given  to  any  relevant 
data,  views,  or  arguments  which  are  submitted  in  writing  to  the  Commissioner  of 
Customs,  Attention:  Regulations  Division,  Washington,  D.C.  20229,  and  received  on 
or  before  September  13,  1976. 

Written  material  or  suggestions  submitted  will  be  available  for  public  inspection 
in  accordance  with  Sec.  103.8(b)  of  the  Customs  Regulations  (19  CFR  103.8(b)), 
at  the  Regulations  Division,  Headquarters,  United  States  Customs  Service,  Washington, 
DC,  during  regular  business  hours. 

Approved;  August  5,  1976. 

R.  Raymond, 
Ailing  Commissioner  of  Customs. 

David  R.  Macdonald, 

Assistant  Secretary  of  the  Treasury. 


[Testimony  continued  from  page  150] 

Senator  Bayh.  I  asked  a  question  relative  to  the  authority  regarding 
border  searches  both  on  entrance  and  exit  and  the  proposed  change 
regarding  exits. 

Mr.  AcREE.  As  I  indicated,  the  Customs  Service  v^as  established 
and  is  the  oldest  of  all  executive  departments  in  the  Federal  Establish- 
ment, was  established  by  the  Congress  in  1789  and  at  that  time 
confered  certain  authorities  on  the  Customs  which  permits  border 
searches  by  customs  officers. 

This  historically  has  occupied  a  unique  position  in  our  law  from 
then  indeed  to  the  present.  It  does  permit  a  virtual  fourth  amendment 
bypass,  permits  a  customs  officer  to  search  a  person,  his  belongings, 
his  possessions,  his  conveyances,  upon  entry  into  the  United  States. 

It  is  a  unique  authority  that  is  vested  in  our  agency  and  is  handled 
at  the  borders. 

Senator  Bayh.  The  authority  you  now  have  is  a  common  law  non- 
statutory authority;  is  it  not? 

Mr.  Agree.  Yes,  sir,  it  is  statutory.  Counsel,  do  you  want  to  answer 
that^ 

Mr.  RojEK.  I  am  Ted  Rojek.  That  statutory  authority  is  based  on 
the  following  sections  that  are  part  of  title  19.  Title  19  contains 
the  U.S.  Tariff  Code  and  has  the  applicable  provisions  Customs  en- 
forces. 

In  addition  to  that,  of  course.  Customs  does  enforce  more  than 
400  other  provisions  of  law  for  more  than  40  other  sister  agencies. 
But  the  specific  sections  that  deal  with  border  authorities  are  the 
following:  Section  482,  1461,  1467,  1496,  1581,  and  1582  of  title 
19. 

I  do  have  a  memorandum  of  law  that  sets  forth  those  authorities 
as  well  as  the  subsequent  cases  that  have  interpreted  that  authority 
and,  with  your  permission,  I  would  submit  it  for  the  record. 

Senator  Bayh.  We  will  put  that  in  the  record. 

[E.XHIBIT    No.     17] 
ClI.STOMS    BORDtR    SEARCH    AUTHORITY 

Broad  authority  to  search  for  and  to  seize  goods  brought  into  this  country  illegally 
has  been  conferred  by  Congress  upon  Customs  officers.  Illustrative  statutory  provisions 
conferring  this  authority  may  be  found  in  sections  482,  1461,  1467,  1496,  1581, 
and  1582  of  title  19  of  the  United  States  Code.  This  authority  has  been  given  to 
Customs  officers  by  Congress  for  the  purpose  of  detecting  and  preventing  the  smuggling 
of  goods  or  contraband  into  this  country,  and  to  enforce  the  Federal  laws  relating 
to   the   payment  of  duty  on  goods  lawfully  brought  into  the  country.  The  courts  have 
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held  that  this  broad  authority  to  search  does  not  depend  upon  a  search  warrant  or 
a  showing  of  probable  cause,  as  does  an  ordinary  search  made  by  police  officers. 
The  courts  have  also  noted  that  the  special  treatment  accorded  Customs  searches 
is  based  on  policy  considerations  which  recognize  the  peculiar  and  difficult  problems 
of  effectively  policing  our  national  boundaries.  See,  for  example.  United  States  v. 
Glaziou,  402'  F.2d  8,  12-13  (2d  Cir.  1968),  cert,  denied,  393  U.S.  1121,  and  United 
States  V.  Berard,  281  F.  Supp.  328,  335  (D.  C.  Mass.,  1968). 

Border  searches  by  Customs  officers  have  historically  occupied  a  unique  position 
in  our  law.  The  very  first  Congress  of  the  United  States,  which  also  proposed  adoption 
of  the  Fourth  Amendment,  recognized  the  necessity  for  Customs  officials  to  have 
"full  power  and  authority"  to  search  vessels  where  they  had  "reason  to  suspect" 
that  goods  subiect  to  duty  were  hidden,  and  enacted  legislation  to  that  effect.  (Section 
24,  Act  of  July^ll,  1789,  c.  5,  1  Stat.  29,  43) 

This  first  border  search  statute  recognized  the  difference  between  searches  of  vessels 
at  the  "border"  and  searches  conducted  generally  within  the  physical  confines  of 
the  nation,  such  as  of  a  dwelling  house.  A  warrant  was  required  for  the  latter,  only 
suspicion  for  the  former.  See  Barnett,  "A  Report  on  Search  and  Seizure  at  the  Border" 
I  Am.  Crim.  Law  0.36(1 963  ) 

In  1815,  legislation  was  enacted  which,  inter  alia,  authorized  the  search  of  persons 
and  land  conveyances  at  the  border  on  suspicion,  without  any  requirement  of  a  search 
warrant  or  probable  cause  (3  Stat.  231,  232).  It  is  apparent  that  as  land  commerce 
with  other  nations  on  the  North  American  continent  developed.  Congress  recognized 
the  need  to  extend  the  search  power  of  Customs  officers  to  cope  with  the  newer 
modes  of  sm.uggling,  Barnett,  supra,  at  p.  40. 

The  distinction  between  the  search  of  a  conveyance  or  traveler  for  contraband  and 
the  inland  search  of  a  dwelling  or  other  structure  has  been  continued  by  Congress 
to  the  present.  The  1815  border  search  statute  served  as  the  model  for  a  similar 
1866  statute,  14  Stat.  178,  which  presently  appears  in  the  United  States  Code  as 
section  482  of  title  19  (R.S.3061 ). 

The  Supreme  Court  recognized  the  existence  of  special  Customs  border  search 
authority  at  least  as  early  as  1882.  In  Cotzhauzen  v.  Nazro,  107  U.S.  215,  at  218. 
the  court  pointed  out  that  "even  the  person  may  be  subjected  to  a  rigid  examination." 

The  special  status  of  Customs  border  searches  and  their  compatibility  with  the 
reasonable  search  requirement  of  the  Fourth  Amendment  was  given  recognition  by 
the  United  States  Supreme  Court  in  1886  in  the  landmark  case  of  Boyd  v.  United 
States,  1  16  U.S.  616,  at  623,  624.  The  Court  there  stated: 

The  search  for  and  seizure  of  stolen  or  forfeited  goods,  or  goods  liable  to  duties 
and  concealed  to  avoid  the  payment  thereof,  are  totally  different  things  from  a  search 
for  and  seizure  of  a  man's  private  books  and  papers  for  the  purpose  of  obtaining 
information  therein  contained,  or  of  using  them  as  evidence  against  him.  The  two 
things  differ  toto  coelo.  In  the  one  case,  the  government  is  entitled  to  the  possession 
of  the  property;  in  the  other  it  is  not.  The  seizure  of  stolen  goods  forfeited  for 
a  breach  of  the  revenue  laws,  or  concealed  to  avoid  the  duties  payable  on  them, 
has  been  authorized  by  English  statutes  for  at  least  two  centuries  past,  and  the  like 
seizures  have  been  authorized  by  our  own  revenue  acts  from  the  commencement  of 
the  govcrnm.ent.  The  first  statute  pas.sed  by  Congress  to  regulate  the  collection  of 
duties,  the  Act  of  July  31,  1789,  1  Stat.  29,  43,  contains  provisions  to  this  effect. 
As  this  .^ct  was  passed  by  the  same  Congress  which  proposed  for  adoption  the  original 
amendments  to  the  Constitution,  it  is  clear  that  the  members  of  that  body  did  not 
regard  searches  and  seizures  of  this  kind  as  "unreasonable",  and  they  are  not  embraced 
within  the  prohibition  of  the  amendment. 

The  special  character  of  the  search  which  Customs  officials  may  make  on  entry 
has  been  noted  by  the  courts  in  almost  every  case  in  which  such  a  search  has  been 
challenged,  very  often  on  the  authority  of  the  Bovd  case.  United  States  v.  Yee  Ngee 
How,  105  F.  Supp.  517  (N.D.  Cal.  1952;  Blackford  v.  United  States,  247  F.2d  745 
(9th  Cir.  1957),  cert.  den.  356  U.S.  914;  King  v.  United  States,  258  F.2d  754  (5th 
Cir.  1958),  cert,  den.,  359  U.S.  939;  Murgia  v.  United  States  285  F.2d  14  (9th  Cir. 
1960),  cert,  den.,  366  U.S.  977;  Witt  v.  United  States  287  F.2d  389  (9th  Cir.  1961), 
cert,  den.,  366  U.S.  950  (1961),  Mansfield  v.  United  States,  308  F.2d  221  (5th  Cir. 
1962);  Denton  v.  United  States,  310  F.2d  129  (9th  Cir.  1962);  United  States  v.  Glaziou, 
supra. 

That  the  right  of  Customs  border  search  does  not  depend  upon  probable  cause 
is  pointed  out  by  these  same  cases.  Neither  a  search  warrant  nor  an  arrest  is  needed 
to  search  in  these  circumstances.  United  States  v.  Glaziou,  supra,  at  p.  12.  It  has 
been  said  that  mere  suspicion  is  a  sufficient  basis  for  a  Customs  border  search.  Cervantes 
V.   United  States,  263  F.2d  800  (9th  Cir.   1959);  Witt  v.  United  States,  supra;  Gonzales- 
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AlonzQ  V.  United  States,  379  F.2d  347  (9th  Cir.  1967).  This  is  justified  on  the  ground 
that  detention  and  search  are  essentia!  to  the  enforcement  of  the  laws  governing 
entry  of  persons,  and  to  the  detection  and  punishment  of  smuggling.  King  v.  United 
States,  supra.  As  a  matter  of  fact,  a  border  search  conducted  by  Customs  officers 
may  be  considered  a  condition  precedent  to  gaining  admission  to  the  United  States. 
As  the  Supreme  Court  stated  in  Carroll  v.  United  States.  267  U.S.  132  (1925),  at 
153-154: 

Travellers  may  be  so  stopped  in  crossing  an  international  boundary  because  of  na- 
tional self  protection  reasonably  requiring  one  entering  this  country  to  identify  himself 
as  entitled  to  come  in,  and  his  belongings  as  effects  which  may  be  lawfully  brought 
in. 

The  broad  border  search  authority  of  Customs  officials  has  recently  been  summarized 
in  the  case  of  the  United  States  v.  Glaziou,  supra,  as  follows  at  page  12: 

Both  Congress  and  the  courts  have  long  appreciated  the  peculiar  problems  faced 
by  customs  officials  in  policing  our  extensive  national  borders  and  our  numerous, 
large  international  port  facilities.  E.g.,  Act  of  July  31,  1789,  1  Stat.  29,  43;  Boyd 
V.  United  States;  Carroll  v.  United  States;  Alexander  v.  United  States,  348  F.2d  814 
(9  Cir.).  Realization  of  Customs  officials'  special  problems  has  resulted  not  only  in 
the  courts  giving  the  broadest  interpretation  compatible  with  our  constitutional  princi- 
ples in  construing  the  statutory  powers  of  customs  officers,  see  e.g.,  Witt  v.  United 
States;  Morales  v.  United  States.  378  F.2d  187  (5  Cir.  1967),  but  also  has  resulted 
in  the  application  of  special  standards  when  the  legality  of  a  stop,  search  and  seizure 
made  by  a  customs  official  at  or  near  our  borders  or  international  port  facilities 
has  been  challenged.  See,  e.g..  United  States  v.  Berard. 

A  customs  officer  has  the  unique  power  to  stop  a  person  at  an  international  entry 
point  and  to  conduct  a  "border  search"  without  having  a  search  warrant  or  even 
having  a  probable  cause  to  believe  the  person  has  committed  a  crime.  Murgia  v. 
United  States,  Rodriquez-Conzales  v.  United  States,  378  F.2d  256  (9  Cir.  1967);  Thomas 
V.  United  States,  372  F.2d  252  (5  Cir.  1967);  see,  e.g.,  Denton  v.  United  States, 
310  F.2d  129  (9  Cir.  1962).  Typically,  mere  suspicion  of  possible  illegal  activity 
within  their  jurisdiction  is  enough  "cause"  to  permit  a  customs  officer  to  stop  and 
search  a  person.  Rodriquez-Gonzales  v.  United  States,  Witt  v.  United  States,  supra. 
United  States  v.  Berard,  Thomas  v.  United  States.  (Citations  have  been  omitted  from 
the  above  quotation  where  they  appear  elsewhere  in  this  paper.) 

The  Customs  Service  was  established  by  Congress  in  1789  and  is  the  oldest  agency 
of  the  Federal  Government  During  the  years  following  its  establishment.  Congress 
assigned  a  wide  range  of  responsibilities  to  Customs,  all  closely  related  to  the  movement 
of  vessels,  vehicles,  merchandise  and  persons  into  and  out  of  the  United  States.  Inherent 
in  the  proper  execution  of  these  responsibilities  was  the  prevention  and  detection 
of  smuggling,  the  arrest  of  persons  and  the  seizure  of  any  involved  merchandise,  vessels 
or  vehicles.  .As  previously  indicated.  Congress  and  the  courts  have  historically  recog- 
nized the  unique  responsibilities  of  the  Customs  Service  by  providing  for  and  upholding 
a  search  authority  which  is  far  broader  than  that  allowed  to  other  law  enforcement 
agencies. 

By  virtue  of  its  presence  at  the  Nation's  borders  and  ports  of  entry,  smuggling 
of  all  types  and  the  development  of  smuggling  information  is  and  alv/ays  has  been 
primarily  the  responsibility  of  the  Customs  Service.  As  a  result  of  its  presence  at 
the  border  and  its  unique  search  authority,  the  Customs  Service,  through  the  years, 
has  been  able  to  effectively  bring  to  resolution  the  most  complex  cases  involving 
all  facets  of  smuggling  and  all  types  of  contraband.  For  these  reasons  the  Customs 
Service  has  historically  represented  the  first  line  of  defense  against  smuggling. 


Senator  Bayh.  Rather  than  common  law,  I  meant  case  lav/  in- 
terpretation. 

Mr.  RojEK.  With  respect  to  the  exit  searches  you  inquired  about, 
there  is  case  law  that  gives  rise  to  the  probable  cause  and  exigent 
circumstances  standards  that  now  apply  with  respect  to  the  exit 
searches,  and  I  also  prepared  a  memorandum  that  sets  forth  the  case 
authority  on  which  we  base  those  searches. 
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[Exhibit  No.   18] 

Export  Searches  by  Customs  Agents 

As  a  general  rule  the  courts  have  upheld  warrantless  non-border  searches  if  they 
were  based  upon  probable  cause  and  exigent  circumstances  precluded  the  obtaining 
of  a  warrant.  See  Warden  v.  Havden,  387  U.S.  294  (1967),  McDonald  v.  United  States, 
335  U.S.  451  (1948)  and  Schmerher  v.  California,  384  U.S.  757  (  1966). 

Warrantless  exit  searches  by  Customs  officers  have  been  upheld  where  there  was 
probable  cause  to  believe  that  the  Export  Control  Act  was  being  violated  and  exigent 
circumstances  were  present.  The  probable  cause  requirement  was  met  where  it  was 
based  upon  prior  information  from  a  reliable  informant  that  a  suspected  violator  was 
about  to  depart  the  United  States  in  violation  of  the  law  The  exigent  circumstances 
derived  from  the  fact  that  the  violator's  departure  from  the  United  States  was  imminent 
and  there  was  no  time  to  obtain  a  search  warrant.  See  United  States  v.  Marti,  321 
F.  Supp.  59  (E.D.N.Y.  1970)  and  Samara  v.  United  States,  406  F.2d  1095  (5th  Cir. 
1969). 


Senator  Bayh.  Why  do  you  need  additional  statutory  authority? 

Mr.  RojEK.  Principally  the  reason  for  it  is  that  within  the  existing 
statutes  that  deal  with  the  Currency  and  Foreign  Transactions  Report- 
ing Act  there  is  a  specific  provision  that  requires  the  obtaining  of 
a  search  warrant. 

That,  of  course,  then  raises  a  question.  The  proposed  amendment 
would  add  a  new  subsection  to  that  provision,  making  it  explicitly 
clear  for  all  concerned,  prosecutors  and  otherwise,  that  under  excep- 
tional circumstances;  namely,  those  in  which  there  are  exigent  circum- 
stances and  the  search  is  based  upon  probable  cause,  in  those  circum- 
stances at  least  there  is  no  need  to  obtain  a  warrant  prior  to  the 
search. 

Senator  Bayh.  What  are  we  talking  about  here,  Mr.  Macdonald? 
You  emphasized  the  intent  required  for  the  exporting  of  money.  What 
do  you  need  to  prove  intent?  Just  having  it  in  your  possession?  How 
do  you  go  about  sustaining  that  burden? 

Mr.  Macdonald.  Sustaining  a  proof  of  intent? 

Senator  Bayh.  Yes.  In  other  words,  you  can  intend  to  take  $5,000 
out  of  the  country  to  buy  a  painting  and  bring  it  back  legally? 

Mr.  Macdonaid.  One  thing  I  should  make  clear,  there  is  nothing 
wrong  with  taking  the  money  in  or  out  of  the  United  States,  so 
long  as  the  report  is  filed.  The  intent  we  must  prove  is  the  intent 
to  take  the  money  in  or  out  of  the  United  States  without  filing  the 
report. 

In  most  cases,  as  a  practical  matter,  this  would  be  a  situation 
in  which  the  individual  was  about  to  get  on  an  airplane  and  had 
the  currency  on  him,  but  had  not  actually  left. 

Senator  Bayh.  Possession  in  that  case  could  be  construed  as  intent 
to  not  file  a  report? 

Mr.  Macdonald.  As  a  practical  matter,  I  think  that  is  the  way 
we  would  define  it. 

Senator  Bayh.  It  is  not  taking  the  goods  out  of  the  country,  it 
is  in  not  reporting? 

Mr.  Macdonald.  That  is  what  we  are  interested  in;  yes. 

Senator  Bayh.  What  is  going  to  be  the  impact  of  this  provision 
as  far  as  the  number  of  persons  affected?  What  is  going  to  be  the 
impact  as  far  as  searching  people  leaving  the  country  to  determine 
whether  they  are  violating  this  provision? 
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Mr.  Macdonald.  I  believe  there  are  between  15,000  and  20,000 
forms  filed  annually  in  connection  with  the  export  of  currency  in 
excess  of  $5,000.  At  the  present  time  we  would  not  see  the  use 
of  this  amendment  except  in  those  cases  where  we  already  have  infor- 
mation on  the  individual  and  believe  that  he  is  indeed  a  narcotics 
trafficker  or  another  person  engaged  in  illegal  activities. 

What  this  does  is  close  a  loophole  which  would  have  been  available 
to  him  and  arose  out  of  a  case  which  is  described  in  my  testimony, 
where  the  law  was,  in  fact,  successfully  challenged  by  an  individual 
who  had  not  yet  actually  taken  the  currency  out  of  the  United  States. 

The  judge  reasoned  that  no  violation  had  occurred  because  the 
law  is  violated  only  after  a  person  has  actually  left  the  United  States 
without  filing  the  required  report. 

We  would  hope  that  would  not  become  the  predominant  law  in 
any  case,  but  in  the  meantime  we  think  it  only  prudent  to  propose 
this  legislation  to  Congress. 

Senator  Bayh.  What  are  the  penalties  for  violating  the  reporting 
provision? 

Mr.  Macdonald.  $1,000  and  a  year  in  jail  maximum. 

Senator  Bayh.  Let  m.e  ask  you  about  the  IRS  special  narcotics 
trafficking  program. 

In  the  President's  white  paper,  he  urged  that  we  revitalize  that 
program. 

Could  you  explain  to  us  the  status  and  the  value  of  that  program? 

Mr.  Macdonald.  Yes,  sir.  The  Internal  Revenue  Service  has  just 
signed  an  agreement  with  DEA,  as  Administrator  Bensinger  noted, 
providing  for  the  conveyance  of  the  names  of  known  narcotics  traf- 
fickers to  the  IRS  which  then  they  would  be — these  names  would 
be  subjected  to  an  IRS  preliminary  examination  to  see  whether  they 
should  be  examined  for  possible  tax  violations. 

Senator  Bayh.  When  was  that  agreement  signed? 

Mr.    Macdonald.  As  I  understand  it,  yesterday. 

Senator  Bayh.  What  concerns  me  is,  I  understand,  that  Commis- 
sioner Alexander  opposed  the  program. 

Mr.  Macdonald.  No,  this  agreement'  executed  yesterday  in  fact 
was  negotiated  between  Mr.  Alexander  and  his  people  and  the  DEA 
people. 

Senator  Bayh.  I  said  opposed — the  past  tense.  Obviously  if  he  signed 
the  agreement,  he  now  apparently  agrees  to  its  terms,  however  limited 
they  may  be.  But  he  publicly  expressed  opposition  and  stated  that 
the  tax  law  should  not  be  used  for  purposes  other  than  collecting 
revenue. 

It  is  pretty  hard  to  detect  the  kind  of  information  we  are  looking 
for,  as  far  as  illegal  matters,  on  the  face  of  an  income  tax  return; 
but  the  narcotics  traffickers  tax  program  was  designed  to  collect  in- 
come tax. 

Now  this  agreement  has  been  reached,  but  how  did  you  resolve 
the  reservations  that  were  expressed  earlier? 

Mr.  Macdonald.  I  don't  think  anyone  would  disagree  that  the 
income  tax  laws  are  designed  to  enforce  the  collection  of  revenue 
and  should  not  be  used  for  other  purposes. 


'  Supra  pp.  72. 
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I  think  there  might  be  some  divergence  of  opinion  as  to  the  degree 
of  initial  effort  that  should  be  used  in  any  given  area  of  suspected 
widespread  noncompliance  with  the  income  tax  laws.  But  as  to  the 
actual  method  of  operation  of  the  agreement,  I  believe  Mr.  Alexander 
would  be  the  best  to  respond  to  that  question  when  he  appears  before 
this  committee  on  August  4  or  5. 

Senator  Bayh.  I  must  leave  to  vote  again.  I  will  ask  Mr.  Rector 
to  continue  with  the  questioning.  I  apologize.  And  thank  you,  gent- 
lemen, I  hope  we  can  call  on  you  as  we  look  at  this  legislation; 
you  fellows  know  the  practical  application  of  some  of  these  proposals. 

Mr.  Macdonald.  \Ve  will  be  available. 

Mr.  Rector.  I  wasn't  clear,  did  Mr.  Bensinger  submit  a  copy  of 
the  agreement? 

Mr.  Macdonald.  I  believe  he  did,  yes. 

Mr.  Rector.  With  regard  to  the  overall  Treasury  responsibility  in 
the  area  of  narcotics  law  enforcement,  is  it  correct  that  you,  Mr. 
Macdonald,  were  appointed  to  chair  the  committee  or  task  force 
of  some  type  to  help  to  assure  that  the  various  components  of  the 
Treasury  Department  operated  in  an  orderly  fashion? 

Mr.  Macdonald.  I  was  appointed  a  member  of  the  committee. 

Mr.  Rector.  Who  chairs  the  committee? 

Mr.  Macdonald.  Jerry  Thomas,  Under  Secretary  of  the  Treasury. 

Mr.  Rector.  The  reason  I  was  pursuing  this  is  we  had  heard  mixed 
reports — most  of  them  favorable — with  regard  to  Interpol  and  their 
input  and  responsibilities  with  regard  to  the  international  drug  traffic 
control.  First,  we  wish  you  could  bring  us  up  to  date,  and  give  an 
assessment  of  that  input.  Second,  with  regard  to  reports  that  we  have 
heard  of  a  proposal  to  transfer  Interpol  responsibilities  to  the  Depart- 
ment of  Justice. 

We  would  like  your  comments. 

Mr.  Macdonald.  As  I  understand  your  first  question,  it  was  what 
is  Interpol's  contribution 

Mr.  Rector.  Does  it  play  a  significant  role  in  drug  law  enforcement? 

Mr.  Macdonald.  Let  me  explain  what  Interpol  does,  first,  and 
then  it  may  become  a  little  more  clear  how  effective  they  have  been. 

Interpol  in  the  narcotics  area  really  does  I  would  say  two  things. 
It  is  a  communications  instrumentality  for  law  enforcement  agencies 
in  the  United  States  and  law  enforcement  agencies  in  foreign  coun- 
tries. 

It  enables  quick  communications  between  these  law  enforcement 
agencies  on  an  organized  basis  and  sometime  on  a  very  widespread 
basis  when  the  communication  is  desired  to  go  to  all  of  the  member 
countries  of  Interpol. 

For  example,  if  the  Kansas  City  police  are  looking  for  a  gentleman 
who  is  suspected  of  narcotics  trafficking,  they  can  call  Interpol  and 
request  an  all-points  bulletin  to  be  sent  out  by  Interpol  to  all  of 
the  other  enforcement  agencies  in  the  other  countries,  and  then  those 
agencies  receive  that  and  they  are  on  the  lookout  for  that  man  who 
may  be  suspected  of  traveling  abroad. 

Mr.  Rector.  Do  they  have  a  special  rapport  or  relationship  with 
law  enforcement  entities  around  the  world? 

Mr.  Macdonald.  Interpol  is  nothing  more  than  an  instrumentality 
of  the  law  enforcement  agencies.  It  has  no  independent  investigative 
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power,  no  independent  enforcement  power.  Its  members  are  all  law 
enforcement  agencies  who  are  responsible  to  their  own  countries. 
No  one  is  responsible  to  Interpol  as  such,  except  a  small  secretariat 
that  just  supervises  this  exchange  procedure  in  a  small  suburb  of 
Paris. 

Mr.  Rector.  What  would  be  the  impact  of  shifting  that  function 
from  Treasury  to  Justice? 

Mr.  Macdonald.  This  is  an  international  secretariat. 

Mr.  Rector.  You  are  talking  about  the  international  body  and 
secretariat  that  manages  that  international  body? 

Mr.  Macdonald.  No;  then  each  country  has  a  national  central 
bureau.  Most  countries  have  national  police  forces  and  their  national 
police  force  operates  the  national  central  bureau  for  that  country. 

In  the  United  Kingdom  the  national  central  bureau  is  operated 
by  the  Scotland  Yard.  In  Canada  it  is  operated  by  the  Royal  Canadian 
Mounted  Police.  In  this  country,  of  course,  we  have  no  national  police. 
We  have  a  number  of  different  enforcement  agencies,  each  of  whom 
has  different  jurisdictions.  The  Treasury  Department  took  over  Inter- 
pol pursuant  to  an  agreement  with  the  Justice  Department  sanctioned 
by  an  amendment  to  the  Interpol  legislation,  which  was  passed  by 
both  Houses  of  Congress. 

Treasury  has  operated  Interpol  during  that  interim  and  built  it  up 
into  a  very  useful  and  smooth  functioning  operation.  Physically  in 
the  Interpol  National  Central  Bureau,  however,  under  Treasury's  su- 
pervision, there  are  representatives  of  Customs,  Secret  Service — a 
Secret  Service  agent  actually  manages  it — DEA,  and  ATF.  So  DEA 
gets  all  of  the  information  it  needs.  It  has  its  own  agent  in  the 
basement  of  the  Treasury  Building  handling  all  of  the  traffic  it 
requires. 

I  can  only  say  that  there  has  been  no  complaint,  there  has  been 
no  complaint  concerning  the  efficacy  of  the  management  of  Interpol 
by  any  Federal  agencies  as  far  as  I  am  aware. 

Mr.  Rector.  So  you  are  relatively  satisfied  with  the  status  quo 
with  regard  to  our  contribution  to  Interpol;  namely,  housed  in  Treasu- 
ry as  opposed  to  elsewhere? 

Mr.  Macdonald.  I  think,  yes,  it  has  worked  out  very  well. 

Mr.  Rector.  Regarding  the  inquiry  that  Senator  Bayh  was  pursuing 
with  the  varying  degrees  of  effort  at  IRS  in  pursuit  of  the  assets 
of  the  major  narcotics  traffickers:  Have  you  given  any  consideration 
to  a  legislative  vehicle  that  would  assure  that  IRS  pursues  the  special 
effort  with  regard  to  these  individuals? 

Mr.  Macdonald.  A  statutory  amendment  you  mean? 

Mr.  Rector.  Yes;  mandating  legislatively  the  very  thing  that  a  Pres- 
ident 4  years  ago  and  a  President  today  have  reiterated  would  be 
a  very  fruitful  contribution  to  the  effort  against  drug  trafficking? 

Mr.  Macdonald.  No,  we  have  not.  I  think  all  of  the  power  necessa- 
ry to  do  the  job  is  in  the  executive  branch. 

Mr.  Rector.  With  regard  to  the  exercise  of  that  power  and  the 
commitment  with  regard  to  the  particular  program  in  mind,  we  would 
suggest  perhaps  a  legislative  vehicle  to  leave  no  discretion  as  to 
whether  the  particular  program  would  be  pursued  or  not. 

In  fact  our  staff  and  others  are  pursuing  precisely  that  alternative, 
and  the  members  will  give  serious  consideration  to  incorporating  such 
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a  mandate  for  IRS  in  the  bill  we  intend  to  report.  We  would  like 
the  views  of  Treasury  on  such  a  proposal. 

A  related  question  was  brought  to  our  attention  recently:  that  the 
pending  tax  reform  bill  may  well  have  provisions  that  could  hamper, 
m  the  long  run — assuming  the  IRS  pursued  the  effort  to  get  at  the 
assets  of  these  kingpins. 

I  think  it  would  be  well  if  you  could  elaborate  on  that  at  this 
time. 

Mr.  Macdonald.  That  is  correct.  There  is  a  provision  in  the  tax 
reform  bill  which  provides  for  a  third-party  summons.  That  is  to 
say  IRS  has  its  own  administrative  summons  to  enforce  the  tax  laws. 
It  requires  no  court  order  to  go  to  ah  third  party  and  ask  him  for 
information  regarding  someone  who  is  being  investigated  for  income 
tax  violations. 

The  proposal  in  the  Tax  Reform  Act  would  require,  one,  notification 
to  the  investigated  party  that  in  fact  an  administrative  summons  has 
been  served  on  a  third  party,  and,  two — and  this  is  what  we  find 
extremely  objectionable,  and  in  this  regard  I  reflect  both  Treasury 
and  Justice  views — a  standing  on  the  part  of  the  person  who  is  being 
investigated  to  instruct  the  third  party  not  to  comply  with  the  sum 
mons. 

We  think  that  you  must  consider  the  practicalities  of  how  net  worth 
cases  are  made,  with  numerous  successive  summons  going  to  different 
third  parties,  each  one  trying  to  trace  more  assets.  If  in  each  case 
the  person  being  investigated  for  a  violation  of  the  tax  laws  has 
the  right  to  instruct  the  third  party  not  to  comply  and  then  to  litigate 
it  in  a  court,  not  only  will  the  courts  be  terribly  overburdened,  but 
by  the  time  the  entire  net  worth  case  is  made,  the  process  may 
consume  5  years. 

As  a  practical  matter,  witnesses  die,  memories  fade,  and  we  believe 
there  will  be  very  few  cases  made  that  are  really  complicated  such 
as  net  worth  cases. 

After  all,  these  are  the  cases  that  are  made  against  the  wealthy 
narcotics  traffickers  or  nontaxpayers.  These  are  not  the  simple  cases. 

This  is  not  a  provision  that  is  going  to  help  the  plumber  of  the 
ma  and  pa  grocery  store.  They  probably  wouldn't  have  the  lawyers 
to  really  utilize  this  kind  of  a  statute.  But  it  is  for  the  man  who 
has  violated,  in  a  circuitous  way,  his  entire  income  tax  obligation. 
This  is  a  tremendous  tool  for  the  Mafia. 

I  might  add,  we  were  asleep  at  the  switch  when  this  particular 
provision  was  inserted  into  the  Tax  Reform  Act,  and  we  only  became 
aware  of  its  significance  after  some  time  had  passed.  Much  of  that 
is  due  to  Jim  Featherstone,  who  is  sitting  on  my  left. 

Mr.  Rector.  Of  course  there  are  appropriate  and  proper  concerns 
about  the  need  to  protect  privacy  relative  to  tax  returns.  We  are 
wondering  whether  Treasury  would  be  willing  to  work  with  us  and 
bring  to  Senator  Long's  attention  this  concern;  and,  perhaps,  hone 
out — consistent  with  those  concerns  about  privacy — an  exception  to 
the  provisions  that  could  be  fashioned  to  be  directed  at  the  high- 
level  drug  traffickers  we  are  discussing  today. 

Mr.  Macdonald.  We  are  absolutely  willing  to  work  with  you,  yes, 
sir. 
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Mr.  Rector.  You  mentioned  earlier  there  were  some  15,000  persons 
who  had  reported  exiting  the  country  with  in  excess  of  the  $5,000, 
whether  it  be  cash,  negotiable  instruments,  or  other  readily  convertible 
valuables. 

Do  you  have  any  estimate  as  to,  of  that  number  of  individuals, 
what  percentage  are  violating  the  law;  and,  more  specifically,  with 
the  kind  of  intent  you  are  directing  your  new  provisions  toward? 

Mr.  Macdonald.  I  wonder  if  I  could  ask  Bob  Stankey  to  comment 
on  that  question. 

Mr.  Stankey.  I  would  like  to  correct  the  record  to  the  extent 
that  15,000  to  20,000  would  represent  the  total  number  filed  with 
respect  to  both  incoming  and  outgoing  travelers.  So  that  the  number 
of  outgoing  reports  would  be  considerably  fewer. 

Mr.  Rector.  Say  half,  perhaps? 

Mr.  Stankey.  Yes;  now  would  you  please  repeat  the  question? 

Mr.  Rector.  I  am  curious  as  to  whether  you  have  any  estimates, 
say  of  the  7,500,  for  the  sake  of  argument,  that  are  exiting  with 
unlawful  reportings? 

Mr.  Stankey.  They  are  complying  with  the  regulations,  right. 

Mr.  Rector.  Of  those  who  have  reported,  it  would  be  a  concern 
about  misstatement  and  fraudulent  reports.  Also,  the  concern  about 
the  ones  who  have  not  reported.  In  terms  of  numbers,  what  are 
we  talking  about? 

Mr.  Stankey.  I  am  not  aware  of  precise  numbers. 

Mr.  Rector.  A  couple  of  thousand,  a  couple  of  hundred? 

Mr.  Stankey.  I  would  imagine  it  would  be  in  the  neighborhood 
of  a  few  hundred  at  the  most.  Perhaps  our  colleagues  from  Customs 
have  additional  information  on  that. 

Mr.  Acree.  I  didn't  come  prepared  to  discuss  title  IV.  However, 
we  do  have  information  that  in  fiscal  year  1975  there  were  247 
monetary  seizures,  275  violators,  we  made  90  arrests,  33  convictions 
during  that  period,  and  there  are  44  cases  currently  pending,  criminal 
action  for  failure  either  to  declare  entering  or  exiting  the  country. 

So  we  are  not  talking  about  a  whole  lot  of  numbers. 

Mr.  Rector.  Can  you  give  us  a  ball  park  figure  of  the  group 
to  be  impacted  by  this  section? 

Mr.  Acree.  I  would  estimate  it  in  that  area;  yes. 

Mr.  Rector.  With  regard  to  the  penalties  for  violating  the  reporting 
section,  I  think  it  was  indicated  they  are  $  1 ,000  and/or  1  year.  Perhaps 
we  had  mistakenly  assessed  this,  but  we  found  that  it  provides  liability 
to  a  forfeiture  in  terms  of  dollars  up  to  the  value  that  was  not 
reported. 

Mr.  Stankey.  We  are  speaking  of  criminal  penalties  for  criminal 
violation,  a  simple  criminal  violation.  The  civil  penalties  are  as  you 
said.  Customs  is  able  to  seize  whatever  money,  seize  and  forfeit  what- 
ever money  is  unreported. 

Mr.  Rector.  What  problems  are  there  with  increasing  that  figure 
for  civil  forfeiture  well  in  excess  of  the  actual  money  involved  in 
a  particular  situation? 

Mr.  Stankey.  Well,  ordinarily  the  penalty  could  be — say,  if  someone 
is  attempting  to  take  $100,000  out  of  the  country — the  civil  penalty 
could  be  $100,000. 
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Mr.  Rector.  Suppose  the  person  is  taking  $20,000.  Have  you  given 
consideration— or  are  there  constitutional  or  other  problems — with, 
say,  apolying  a  multiple  of  10,  for  the  fine? 

In  other  words,  rather  than  making  it  a  cost  of  doing  illegal  business, 
make  it  hurt. 

Mr.  Macdonald.  There  are  certainly  statutory  problems.  But  it 
hurts  quite  a  bit  when  ^ou  take  the  money  that  has  not  been  reported. 

I  think  that  you  might  well  be  in  an  area  where  you  are  really 
talking  about  a  fine,  and  you  should  go  through  the  criminal 
safeguards. 

Mr.  Rector.  Let's  focus  on  the  criminal  penalties  of  $1,000  or 
1  year.  Is  there  any  need  there,  particularly  in  the  context  of  these 
types  of  cases,  to  substantially  increase  the  criminal  fine? 

Mr.  Stankey.  There  are  additional  penalties  if  the  violation  can 
be  shown  to  be  in  furtherance  of  another  Federal  violation  of  law. 
The  crime  and  the  penalties  then  escalate  up  to  the  felony  level. 

For  instance,  the  monetary  penalty  could  be  as  much  as  $500,000. 

Mr.  Rector.  But  in  the  criminal  context,  you  have  the  different 
and  more  substantial  burden  of  proof. 

Mr.  Stankey.  That  is  correct. 

Mr.  Rector.  So  much  of  the  conversation  relative  to  the  reporting 
changes  that  are  suggested  in  the  President's  bill  relate  to  cash  fiow. 
We  have  seen  figures  that  indicate  that  at  the  Mexican  border  alone, 
cash  fiow  relative  to  heroin  traffic  was  in  excess  of  $2  billion  last 
year. 

Does  that  sound  consistent  with  reasonable  estimates,  or  is  that 
pie  in  the  sky? 

Mr.  Stankey.  Did  you  say  $2  billion? 

Mr.  Rector.  Yes.  People  are  talking  about  a  narcotics  heroin  mar- 
ket of  $6  billion  to  $8  billion  annually.  What  would  be  the  cash 
fiow? 

Mr.  Stankey.  We  have  done  some  very  preliminary  studies  of  tlow 
of  currency  over  the  border  in  terms  of  Federal  Reserve  operations 
and  found  that  perhaps  it  was  in  the  neighborhood  of  $300  million 
or  $400  million  a  year  in  terms  of  the  currency  differential  within 
the  Federal  banks  along  the  Mexican  border. 

Mr.  Rector.  Is  there  any  prototype  or  stereotype  of  a  drug  courier, 
the  person  we  are  ostensibly  being  asked  to  tighten  up  the  statute 
to  prosecute? 

Mr.  DiCKERSON.  The  way  this  type  of  thing  would  usually  develop 
would  be,  for  example,  DEA  would  be  aware  of  individuals  who 
are  involved  as  couriers,  either  carrying  money  or  narcotics,  but  would 
not  be  able  to  develop  information  relative  to  the  actual  narcotic 
movement.  DEA  could  identify  to  Customs  a  courier  who  is  suspected 
of  being  involved  in  the  movement  of  money,  and  Customs  would 
at  that  stage,  if  they  could  detect  the  individual  at  the  time  of  his 
departure,  arrest  him  and  seize  the  money. 

This  has,  in  fact,  occurred  several  times  during  the  past  year.  It 
would  be  difficult  to  develop  a  profile  as  such  as  to  the  courier 
involved. 

Mr.  Rector.  I  know  the  FAA  has  criteria  that  they  apply  in  the 
airports. 
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Mr.  DicKERSON.  On  incoming  passengers  it  is  different  because  we 
do  make  an  inspection  of  the  baggage  of  all  persons  arriving  in  the 
United  States  at  the  time  they  arrive,  and  we  do  detect  on  arrival 
in  the  United  States  without  information  a  large  number  of  situations 
in  which  individuals  have  not  declared  properly  the  money. 

In  instances  where  this  can  be  related  through  investigation  to  some 
type  of  felony  such  as  narcotics  trafficking,  the  money  may  ultimately 
be  seized. 

But  on  departure  we  have  not  been  able  to  identify  a  profile  which 
could  be  used. 

Mr.  Rector.  Regarding  Senator  Bayh's  earlier  question  on  probable 
cause  with  respect  to  the  soon-to-depart  person  who  has  not  met 
your  suggested  reporting  requirement  changes;  in  practical  terms  what 
is  contemplated  here?  Is  it  likely  that  one  would  have  a  check  in 
a  pocket,  say  for  $100,000,  rather  than  walk  through  Customs  or 
through  an  airport  with  a  laundry  bag  full  of  $1  or  $5  bills? 

What  is  the  kind  of  probable  cause  that  you  have  in  mind  relative 
to  establishing  that  you  have  a  person  who  is  intending  to  transport 
money  in  excess  of  $5,000  and  has  failed  to  report? 

Mr.  DicKERSON.  It  would  in  most  instances  be  specific  information 
from  a  reliable  informer. 

Mr.  Agree.  Or  another  agency,  such  as  DEA. 

Mr.  Rector.  Could  you  construe  a  hypothetical  but  typical  case? 
An  actual  case  would  be  even  more  helpful. 

Mr.  Macdonald.  There  are  a  couple  of  cases  described  in  my 
written  testimony.  Most  of  them  involve  individuals  entering  the 
United  States  although  the  same  principles  would  be  present  if  they 
were  exiting  the  United  States. 

Mr.  Rector.  Suppose  I  am  in  Los  Angeles.  I  have  just  cut  a  heroin 
deal  for  $85,000  and  I  am  considering  exiting  the  country,  and  I 
have  someone  pick  up  the  proper  airline  tickets.  In  most  situations 
would  you  have  to  rely  on  an  informer,  someone  with  an  inside 
perspective  to  focus  on  these  people?  Otherwise  it  seems  that  they 
may  be  long  gone  before  you  could  make  an  arrest.  Is  that  correct? 

Mr.  Macdonald.  I  think  that  is  correct. 

I  would  like  to  make  it  clear  we  have  no  intent  of  reviewing  and 
examining  everyone  who  is  leaving  the  United  States.  That  would 
require  a  doubling  of  the  Customs  Service. 

Mr.  Acree.  Doubling  is  conservative. 

Mr.  Stankey.  The  case  that  was  decided  against  the  Government 
is  one  in  which  an  individual  had  $250,000  in  currency — as  I  recall 
in  an  attache  case — and  as  he  went  through  airport  security,  the 
guard  X-rayed  the  case  and  found  som.ething  unusual  in  the  case. 
They  thought  perhaps  it  was  an  explosive,  or  something,  and  opened 
the  bag  and  discovered  it  was  $250,000. 

It  is  unlikely  you  will  have  many  of  those,  but  it  would  still  be 
the  type  of  situation  in  which  you  could  take  action. 

Mr.  Rector.  Earlier  there  was  reference  made  to  a  comment  by 
Assistant  Attorney  General  Thornberg  that  an  annual  tax  loss,  at- 
tributable to  heroin  trafficking,  is  estimated  to  be  about  $400  million. 

Is  that  figure  consistent  with  your  assessment? 

Mr.  Macdonald.  We  are  glad  to  take  his  word  for  it.  It  is  certainly 
in  that  area,  sure.  It  is  a  lot  of  money. 
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Mr.  Rector.  Regarding  smuggling  activities  by  the  use  of  vessels 
and  boats — take  a  State  like  Florida,  which  has  some  1,350  miles 
of  coastline  and  150,000  or  200,000  pleasure  craft  of  one  type  or 
another,  and  other  States  which  have  similar  shore  circum- 
stances— precisely  what  is  it  that  you  intend  to  impact  by  the  change 
in  the  reporting,  namely,  to  require  immediate  reporting? 

Mr.  Agree.  That  which  we  intend  to  impact  are  those  boats,  for 
example,  that  touch  foreign  soil  or  a  hovering  vessel  and  then  return 
to  the  United  States. 

Mr.  Rector.  A  hovering  vessel,  for  the  record,  is  what? 

Mr.  Acree.  That  is  something  we  had  long  heard  about,  but  until 
recently  we  never  had  a  handle  on  it.  We  have  now  detected  and 
apprehended  four,  one  on  the  west  coast,  and  three  on  the  east 
coast. 

They  are  primarily  merchant  ships  that  bring  multiton  quantities 
of  marihuana  in  along  the  coast.  We  had  one  in  the  gulf,  two  on 
the  Atlantic  coast,  one  on  the  Pacific  coast.  Marihuana  and  cocaine. 

They  stay  outside  the  territorial  customs  waters  of  the  United  States, 
50  or  60  miles  at  sea. 

Mr.  Rector.  What  is  that  limit? 

Mr.  Acree.  Twelve  miles.  But  they  stay  beyond  the  12-mile  limit, 
50  to  60  miles  at  sea  as  a  matter  of  fact,  and  in  the  two  instances 
we  have  been  successful  in  apprehending  them  in  the  Atlantic  coastal 
area,  they  went  as  far  north  as  Delaware  and  started  dropping  off 
1 ,000-pound-plus  lots  of  marihuana  at  contact  points  with  small  craft 
that  were  putting  out  from  shore. 

And  we  watched  these  ships  and  with  the  aid  and  assistance  of 
the  Coast  Guard  and  cooperation  of  the  Governments  of  Panama 
and  Colombia,  the  Atlantic  coast  cases  that  I  am  referring  to,  the 
Coast  Guard  went  out  and  apprehended  these  vessels  on  the  high 
seas. 

One  of  them  sped  off  and  was  more  than  100  miles  off  our  coast 
when  the  Coast  Guard  finally  apprehended  them. 

The  only  basis  that  we  had  and  the  Coast  Guard  had  for  doing 
it  was  an  old  prohibition  law  that  we  researched  out  and  once  we 
did  establish  as  a  fact  that  this  was  a  method  of  distribution  of  con- 
trolled substances  into  the  United  States,  then  we  found  a  law  to 
fit  the  situation,  then  we  have  had  the  successes  I  mentioned. 

Plus  apprehending  them  when  they  returned  to  the  shore,  any 
number  of  small  craft,  as  they  returned  with  loads  of  marihuana 
and  cocaine. 

We  call  them  mother  ships,  or  hovering  vessels. 

Mr.  Rector.  Regarding  the  vessel  that  has  departed  from  a  foreign 
port,  when  is  it  that  vessel  actually  by  law  arrives? 

Mr.  Acree.  He  arrives  for  the  purpose  1  have  just  stated  when 
a  U.S.  vessel  comes  out  from  a  port  and  contacts  him. 

Mr.  Rector.  So  if  we  have  a  foreign  vessel  leaving  from  a  foreign 
port,  approaching  our  coast  closer  than  12  miles,  that  vessel  has 
not  yet  arrived? 

Mr.  Acree.  Not  until  he  comes  into  the  12-mile  limit  or  into  the 
port  limits. 

Mr.  DiCKERSON.  A  vessel  is  considered  to  arrive  in  the  United 
States  when  he  arrives  in  port  limits,  which  are  defined  in  the  regula- 
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tions  as  a  specific  territorial  area,  say  the  city  limits  of  Miami  that 
would  be  the  port  limits  of  the  Port  of  Miami. 

Mr.  Rector.  So  a  vessel  cruising  or  hovering  off  the  Florida  coast 
in  the  Atlantic  out  8  miles — having  left  from  a  foreign  port — would 
not  be  a  vessel  amenable  to  the  reporting  requirements? 

Mr.  DiCKERSON.  That  is  correct.  Our  problem  deals  with  the  small 
vessel  that  leaves  the  United  States  and  goes  out  to  meet  that  vessel. 

Mr.  Rector.  A  speedboat  going  into  an  inland  waterway  or  bay, 
something  like  that? 

Mr.  DiCKERSON.  That's  right,  a  small  boat  that  goes  out  and  meets 
a  hovering  vessel  or  goes  to  a  foreign  country,  on  return  to  the 
United  States  must  report  to  Customs.  But  under  the  current  law 
he  has  24  hours  after  arrival  to  do  so.  It  becomes  a  matter  of  control 
from  our  standpoint.  We  have  to  separate  the  legal  arriving  vessel 
from  that  that  may  be  carrying  contraband.  This  can  be  done. 

For  example,  to  get  more  specific,  it  looks  like  an  almost  impossible 
job,  but  along  the  Florida  coast  you  only  have  about  four  places 
where  pleasure  vessels  can  come  into  inland  waters.  By  inspections 
at  those  points,  you  can  establish  if  he  is  coming  from  a  foreign 
country.  But  if  he  has  24  hours  to  report,  it  is  impossible  to  impose 
those  controls. 

Mr.  Rector.  Regarding  vessels  leaving  the  Port  of  Miami  to  the 
Bahamas,  let's  say,  or  Louisiana  to  the  tax  shelters  in  Grand  Cayman; 
all  of  that  traffic  would  fall  under  the  aegis  of  your  reporting  scheme 
if  they  returned  to  an  American  port  once  having  visited  a  foreign 
port;  namely,  the  Bahamas  or  Grand  Cayman? 

Mr.  Acree.  They  already  do. 

Mr.  Rector.  But  with  regard  to  this  proposal,  it  would  be  immediate 
reporting? 

Mr.  Acree.  That  is  correct. 

Mr.  Rector.  Does  that  pose  a  special  problem  in  a  heavily  traf- 
ficked area?  I  assume  Miami-Bahamas  gets  pretty  congested. 

Mr.  Acree.  I  don't  think  we  have  that  many  vessels  going  foreign 
in  that  area.  I  have  a  figure  last  year  of  4,000  vessels. 

Mr.  Rector.  That  reported  during  the  course  of  the  year? 

Mr.  Acree.  Yes;  that  is  correct.  So  I  don't  think  that  this  is  going 
to  impose  any  major  burden  insofar  as  volume  of  ships.  I  don't  think 
it  is  going  to  impose  any  major  burden  insofar  as  the  ship  masters 
are  concerned,  because  he  has  to  report  to  Customs  now  within  the 
24-hour  period.  This  merely  means  that  he  will  have  to  report  on 
arrival,  and  we  will  provide  the  facilities  for  him  to  do  that,  so  he 
will  not  be  inconvenienced  at  all. 

I  made  an  analogy  to  the  aircraft  reporting  requirement  which  we 
recently  imposed,  and  as  Mr.  Dickerson  indicates,  it  gives  us  an  ability 
to  sort  out  the  legal  from  the  illegal  penetrations,  a  control  feature 
that  we  lack  on  small  boats. 

Mr.  Rector.  What  is  the  current  form  of  reporting  within  the 
24-hour  period? 

Mr.  Acree.  Notification  to  the  customs  office. 

Mr.  Rector.  What  is  the  requisite  nature  of  the  notification? 

Mr.  Acree.  It  is  primarily  by  telephone  contact  and  we  send 
someone  out  from  the  district  headquarters,  out  to  wherever  the  vessel 
is  moored,  or  docked,  and  conduct  the  customs  check. 
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Mr.  Rector.  Do  you  contemplate,  under  the  new  authority,  promul- 
gating regulations  that  would  limit  the  number  reporting  stations? 
Is  that  a  contemplated  feature  of  the  proposed  new  authority? 

Mr.  Agree.  We  would  establish  reportmg  stations,  yes. 

Mr.  Rector.  Would  the  telephonic  reporting  be  consistent  with 
the  concern  you  have  about  the  immediate  illegal  exchange? 

Suppose  I  made  a  run  into  shore,  pick  up  a  telephone  and  say 
I  have  just  arrived,  and  I  am  gone  before  your  agent  arrives.  Isn't 
that  a  problem? 

Mr.  Acree.  I  don't  think  it  would  be,  in  that  we  would  have  people 
there,  it  wouldn't  be  a  matter  of  the  ship  master  having  to  await 
the  arrival  of  a  customs  inspector. 

Mr.  Rector.  Suppose  you  have  a  hovering  ship,  and  a  speedboat 
making  runs.  Suppose  I  am  the  pilot  of  the  speedboat  and  I  have 
a  couple  of  colleagues — one  unloads  and  one  runs  to  the  phone 
booth — and  in  15  or  20  minutes  we  are  unloaded  on  the  dock  and 
then  we  bring  your  person  on  the  telephone? 

Mr.  Acree.  I  appreciate  the  thrust  of  your  question,  and  can  tell 
you  that  as  the  smugglers  become  more  sophisticated  we  like  to  think 
we  are  able  to  equal  their  sophistication. 

We  have  the  same  analogy  again  with  the  aircraft.  We  find  smuggler 
aircraft  flying  close  together,  two  of  them,  to  make  one  blip  on 
the  radar  screen.  We  are  now  knowledgeable  of  that  kind  of  MO 
on  the  part  of  the  smuggler  and  are  taking  positive  steps  to  counteract 
it. 

Mr.  Rector.  Then  you  are  assuming  contacts,  where  you  have 
intelligence  and  other  factors  that  bear  on  the  case  and  provide  the 
knowledge  as  to  what  those  on  that  hovering  ship  are  probably  likely 
to  do?  It  is  not  just  a  shot  in  the  dark;  you  are  prepared. 

Mr.  Acree.  In  most  instances — as  a  matter  of  fact,  in  95  or  96 
percent  of  the  instances — we  don't  have  prior  information.  This  is 
an  interdictive  operation  as  opposed  to  an  investigative  one,  where 
you  have  specific  information  that  a  ship  or  plane  is  arriving  at  a 
specific  time  with  controlled  substances. 

Mr.  Rector.  Have  you  developed  or  used  any  technology  similar 
to  the  sensors  that  v/ere  made  available  on  the  Mexican  border? 
Do  you  use  that  type  of  thing? 

Mr.  Acree.  Yes,  sir,  we  have  been  very  successful  with  the  sensor 
operation  which  we  currently  have  underway  on  the  southern  border. 

We  are  utilizing  radar,  both  our  own  as  well  as  FAA's  Norad, 
and  the  increased  use  by  us  of  the  technological  devices,  instruments, 
that  you  speak  to  accounts  in  a  great  way,  I  believe,  for  the  effective- 
ness of  our  current  interdiction  operation,  where  we  are  virtually 
doubling  our  narcotics  seizures  each  year. 

Mr.  Dickerson.  I  might  point  out  thai  is  one  of  the  reasons  for 
the  need  for  this  legislation.  Through  certain  technological  advances 
we  can  identify  in  many  areas  small  boats  coming  from  a  foreign 
area.  The  problem  is  under  the  current  law  they  can  come  into  an 
area,  unload,  and  we  can't  deal  with  them. 

If  we  identify  them  by  radar  and  have  this  requirement,  if  they 
then  bypass  an  inspection  station  which  is  made  available  for  them 
to  report,  it  would  become  a  suspect  vessel  and  a  target  for  action. 

Mr.  Rector.  Regarding  the  routes  for  cocaine,  heroin,  or  marihuana 
in  the  Caribbean,  is  Cuba  at  all  a  factor  in  these  transactions? 
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Mr.  Agree.  I  have  no  information  in  that  regard.  Our  friends  from 
DEA  would  be  better  able  to  respond  to  that. 

Mr.  Rector.  You  haven't  detected  any  particular  circumstances 
to  point  the  finger  at  Cuba  in  the  seizures  made  by  Customs? 

Mr.  Agree.  No,  sir,  not  that  I  recall. 

Mr.  Regtor.  We  have  reports  of  intermediate  transit  points  such 
as  Martinique  and  Barbados,  and  the  Dominican  Republic  as 
processing  centers  for  Asian  heroin. 

Mr.  Agree.  Transit  points,  yes,  we  have  heard  this.  I  might  point 
out  we  have  a  good  relationship  with  our  customs  counterparts  in 
the  island  chain.  We  have  Caribbean  conferences  every  year,  where 
we  discuss  mutual  problems  regarding  sm.uggling. 

Mr.  Regtor.  There  have  been  recent  journalistic  reports,  of  a  rather 
substantial  number  of  missing  or  reported  missing  ships,  boats,  and 
private  crafts,  yachts,  primarily  in  the  Caribbean.  Some  journalists 
have  attributed  a  portion  of  these  missing  vessels  to  what  they  charac- 
terize as  yacht  hijacking  or  piracy  by  not  so  affluent  drug  traffickers. 
What  is  the  extent  of  this  so-called  deep  6  connection? 

[Exhibit  No.    19] 
[From  the  Washington  Post,  Sept.  26,  1976] 

Boating's  Not  Fun  for  Some 

Beware  of  well-healed  strangers  who  want  to  rent  your  boat.  There  is  a  real  possibility 
the  craft  will  be  used  for  smuggling  narcotics  and  that  you  may  never  get  it  back. 

Alan  Fulmer,  the  supervisory  patrol  officer  of  the  U.S.  Customs  Service's  Norfolk 
district,  says  rented  boats  are  a  significant  factor  in  bringing  marijuana  and  other 
contraband  into  the  country. 

"An  airline  pilot  who  kept  his  45-foot  cruiser  in  Annapolis  was  approached  by 
a  man  who  offered  him  $800  for  a  one-week  rental  of  it,"  Fulmer  says.  "It  seemed 
on  the  up  and  up  and  the  pilot  agreed.  Three  weeks  later  the  boat  was  found  abandoned 
near  Portsmouth,  Va.,  with  a  burned-out  engine.  We  learned  later  that  the  boat  had 
been  powered  from  Annapolis  to  the  Rappahannock  River  and  that  its  interior  had 
been  stripped  to  give  it  more  space.  After  that,  the  idea  was  to  cruise  it  through 
the  mouth  of  Chesapeake  Bay  to  a  ship  outside  the  12-mile  limit  and  take  on  a 
load  of  marijuana.  We  know  there  are  ships  out  there  carrying  20-  to  50-ton  cargoes 
of  the  stuff.  Because  of  the  engine  failure,  this  particular  rendezvous  never  took  place. 
But  a  lot  of  that  sort  of  thing  is  going  on." 

Percy  H.  Nolan,  the  senior  operations  officer  of  Customs'  inspection  and  control 
division,  says  that  ships  anchored  off  the  Chesapeake  Bay  Bridge  and  waiting  to  go 
into  Baltimore  are  also  a  potential  source  of  trouble  for  small-  boat  owners.  "Sometimes 
(small-boat)  skippers  will  go  aboard  (larger  ships)  out  of  curiosity,"  says  Nolan.  "When 
they  do  that  they  have  broken  the  law.  Until  the  custom  formalities  have  been 
completed,  no  visitors  are  allowed." 

Once  on  the  ship,  visitors  may  be  tempted  by  a  chance  to  save  money  or  even 
make  some.  Nolan  says  masters  of  foreign  vessels  can  buy  booze  at  a  fraction  of 
what  it  costs  in  a  liquor  store.  Chivas  Regal  scotch,  which  goes  over  the  counter 
locally  for  about  $10  a  fifth,  can  be  bought  in  some  foreign  ports  for  $1.85. 

"If  some  member  of  the  crew  offers  a  visitor  a  chance  to  buy  a  bottle  at  say, 
$3,  he  ought  to  turn  it  down,"  cautioned  Nolan.  "Because  no  state  or  federal  taxes 
or  duty  have  been  paid,  that's  an  illegal  purchase.  There's  also  the  temptation  to 
make  a  few  bucks.  If  somebody  can  buy  several  cases  of  whiskey,  there's  a  distinct 
possibility  that  a  bar  will  be  happy  to  take  it  off  his  hands  at  a  substantial  profit. 
My  advice  is,  don't  try  it. 

"We  know  that  some  boaters  have  gone  out  to  the  ships  with  the  deliberate  intention 
of  buying  liquor  and  cigarettes.  Beyond  that  illegality  there  is  the  danger  they'll  be 
solicited  to  introduce  drugs." 

The  use  of  private  pleasure  boats  for  the  smuggling  of  narcotics  and  dangerous 
drugs  into  the  country  is  a  continuing  concern  of  the  Customs  Service.  Because  of 
their  high  speed  and  large  fuel  capacities,  many  can  readily  rendezvous  with  large 
vessels  hovering  outside  the  12-mile  limit  or  reach  the  Bahamas  or  other  nearby  foreign 
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islands.   There   they   may   take   on  contraband  and   return   to  the   US    for  clandestine 
unloading. 

According  to  Vernon  D.  Acree,  Commissioner  of  Customs,  the  problem  has  been 
particularly  acute  in  Florida,  but  is  spreading  north.  Testifying  recently  before  the 
Senate  Subcommittee  to  Investigate  Juvenile  Delinquency,  Acree  said  "Foreign-flag 
vessels  are  moving  multi-ton  loads  of  marijuana  and  smaller  portions  of  hashish  to 
positions  on  the  high  seas  adjacent  to  the  eastern  and  gulf  coast.  At  a  position  usually 
between  40  and  60  miles  offshore,  the  ship  is  met,  under  cover  of  darkness,  by 
small  vessels  that  take  on  a  portion  of  the  load  for  introduction  into  the  United 
States.  The  ship  then  moves  on  to  the  next  rendezvous  point  where  similar  discharges 
are  made.  When  the  ship  is  empty,  it  returns  to  the  country  of  origin  without  having 
entered  U.S.  waters." 


Mr.  Acree.  Yes,  sir;  we  have  received  that  kind  of  information 
as  well. 

Mr.  Rector.  Is  this  wild  speculation,  or  have  you  uncovered 
evidence  that  gives  efficacy  to  such  claims? 

Mr.  Acree.  Sir,  I  think  this  would  be  a  matter  that  is  under  the 
supervision  and  control  of  the  Coast  Guard.  We  work  closely  with 
the  Coast  Guard,  and  as  to  the  validity,  statistically,  of  the  number 
of  ships  that  have  been  pirated  or  hijacked  for  purposes  of  narcotics 
smuggling,  I  don't  know  the  answer.  That  there  have  been  some 
is  a  fact,  I  think.  How  many,  I  don't  know. 

Mr.  Rector.  Mr.  Bensinger  made  reference  to  the  fact  that  102 
aircraft  illegally  carrying  controlled  substances,  between  the  United 
States  and  Mexico,  crashed  just  last  year. 

Mr.  Acree.  Yes,  sir. 

Mr.  Rector.  He  did  not  provide  -the  national  figures  with  regard 
to  air  crashes;  do  you  have  a  similar  type  of  report  regarding  the 
use  of  the  seas? 

Mr.  Acree.  I  am  not  aware  that  we  have  it  pinned  down  that 
precisely.  We  are  aware  of  ships  that  have  run  aground  off  the  coast 
of  Puerto  Rico,  off  a  neighboring  island  to  the  U.S.  Virgin  Islands, 
and  that  have  run  aground  in  shallow  waters  off  the  Florida  coast. 

One  of  our  major  seizures  was  made  following  up  on  a  beached 
vessel  off  the  gulf  coast,  just  north  of  Tampa,  Fla. 

As  to  the  record  numbers,  I  don't  have  them. 

Mr.  Rector.  Are  these  vessels  that  are  for  charter?  Are  there 
individuals  involved  in  this  illegal  conduit  who  contract  their  boats 
out  to  traffickers? 

Mr.  Acree.  Some  are  chartered,  some  are  bought.  We  see  informa- 
tion from  marine  operators  about  boats  being  purchased  for  cash, 
substantial  amounts  of  cash  as  a  matter  of  fact,  that  are  being 
equipped  with  extra  gasoline  tanks  and  the  like,  so  we  set  up  an 
immediate  lookout  for  them  upon  their  return. 

Assuming  then  that  they  may  be  bringing  back  some  contraband. 

Mr.  Rector.  I  think  you  heard  the  questions  raised  with  Mr. 
Bensinger  regarding  the  relationship  between  Customs  and  DEA,  and 
the  apparent  effort  recently  to  work  out  the  differences.' 

I  wonder  if  your  assessment  of  the  situation  is  consistent  with  the 
assessment  he  articulated. 

[Testimony  continued  on  page  209] 

'  Supra,  agreement  of  the  DEA  with  Customs,  pp.  cxxxiii. 
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offices,  comparable  positions 
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The   . 

American 

Connection 


by  John  Rothchild 
and  Tom  Ricketts 


No  matter  how  well  organized  they 
are,  we  will  be  better  organized. 
-President  Lyndon  Johnson,  on 
creating  the  Bureau  of  Narcotics 
and  Dangerous  Drugs. 

The  government  has  made  a  certain 
kind  of  progress  in  fighting  the  drug 
traffic.  There  was  a  time  when  the 
dope  smuggler,  making  the  deal  with 
Frog  One,  had  to  worry  that  a  narc 
might  be  watching.  Now,  the  smuggler 
has  to  consider  that  a  whole  trail  of 
narcs-from  the  Bureau  of  Narcotics 
and  Dangerous  Drugs  (BNDD),  the 
Bureau  of  Customs,  the  new  Special 
Office  of  Drug  Abuse  Law  Enforce- 
ment, the  city  pohce,  and  the  state 
poHce-may  be  strung  out  behind  him, 
all  with  steely  eyes,  shoulder  holsters, 
and  ham  sandwiches,  all  ready  to 
move  in  for  the  bust. 

Tlie  dope  smuggler  might  get 
scared  at  the  prospect  of  so  many 
agencies  watching  him,  except  for  one 
detail.  It  is  more  likely  that  Narc  One 
has  an  eye  on  Narc  Two,  who  in  turn 
is  tailing  Narc  Three,  and  so  on  down 
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the  line.  While  the  match  of  wits 
between  the  law  and  the  drug  traf- 
ficker is  interesting,  it  is  the  jostling 
between  the  various  government 
agencies  along  the  trail  which  de- 
mands even  more  cunning,  daring,  and 
attention  from  the  aggressive  narc.  It 

would  be  easy  enough  for  a  Customs 
agent  to  follow  a  car  of  junkies  to  a 
bust,  except  when  he  considers  that  at 
any  corner  an  unmarked  BNDD  car 
might  squeeze  in  between  him  and  the 
seizure,  or  if  he  reahzes  that  those 
junkies  themselves  might  be  under- 
cover agents,  beUeving  him  to  be  the 
junkie  and  enticing  him  into  a  trap. 
Such  are  the  perils  of  the  American 
connection. 

Why  do  so  many  agencies  follow 
the  same  drug  dealers?  In  the  genius 
of  a  multi-agency  approach,  each  has 
its  own  reason.  The  Treasury  men 
from  the  old  Bureau  of  Narcotics  used 
to  be  there  because  drugs  were  a  tax 
problem,  while  the  pill  people. from 
the  Food  and  Drug  Administration 
were  on  the  street  because  drugs  were 
a  medical  problem.  President  Johnson 
abolished  these  agencies  in  1968  and 
established  BNDD,  in  the  Justice 
Department,  with  jurisdiction  over  all 
drug  trafficking,  because  drugs  are 
primarily  a  law-enforcement  problem. 
Customs  agents  from  Treasury,  mean- 
while, continue  to  search  out  dope 
because  of  their  special  mandate  to 
attack  the  drug  smuggling  problem. 
The  enforcers,  therefore,  have  divided 
their  territory  through  the  dictionary, 
while  the  underworld  defined  its  turf 
with  a  map. 

This  means  that  only  one  junkie 
will  be  there  to  pick  up  the  drugs,  but 
several  enforcers  may  arrive  to  pick  up 
the  junkie.  Such  a  spectacle  can  be  a 
show  of  force,  in  keeping  with  Presi- 
dent Nixon's  declaration  that  drugs 
are  pubUc  enemy  number  one.  It  also 
increases  the  government's  chance  of 
stumbling  onto  something.  Finally, 
the  heroin  dealer  might  wonder  if  he 
is  actually  a  smuggler,  potential  prey 
for  Customs-or  a  trafficker,  grist  for 
the  BNDD.  Customs  and  BNDD  are 
wondering,  too. 
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Narc,  Narc,  Who's  There? 


Consider  a  case  still  in  the  works. 
The  BNDD,  through  its  continental 
network  of  agents,  has  enough  evi- 
dence to  convict  a  major  dealer  in 
France  and  prepares  to  swoop  in.  The 
Bureau  of  Customs,  through  one  of  its 
couriers,  has  developed  an  equally 
strong  case  against  the  same  person. 
Both  are  feverishly  clawing  toward 
him  like  two  lovers  on  a  single  strand 
of  spaghetti.  A  U.  S.  District  Attorney 
agrees  to  prosecute  both  cases,  but  the 
BNDD  refuses  to  cooperate  unless  its 
indictment  is  heard  first.  Meanwhile, 
the  heroin  smuggler  drops  out  of 
sight,  and  nobody  can  find  him. 

In  another  case,  BNDD  has  been 
struggling  for  years  to  gather  enough 
evidence  to  bust  a  major  trafficker  in 
a  large  city.  They  finally  get  to  his 
bank  account  and  trace  an  entire 
network  of  buyers  and  sellers  through 
the  withdrawals  and  deposits.  The 
central  trafficker,  however,  continues 
to  elude  the  BNDD.  Then  one  day  he 
shows  up  in  a  Customs  line,  coming 
into  the  country  with  heroin  packed 
in  picture  frames.  After  all  of  BNDD's 
work,  some  Customs  luggage-shaker 
gets  the  guy  by  pure  accident.  Cus- 
toms is  anxious  to  put  its  man  to- 
gether with  BNDD's  bank  accounts, 
but  BNDD  refuses.  Each  side  takes  its 
piece  of  the  evidence  and  goes  home. 

John  IngersoU,  head  of  the  BNDD, 
explains  such  common  squabbles 
between  two  agencies  dedicated  to  the 
same  objective:  "In  many  things, 
there  are  differences  of  opinion,  but 
that  does  not  impede  our  coopera- 
tion." Cooperation,  however,  is  not 
something  that  federal  drug  agencies 
throw  around  loosely.  Nobody  can  be 
trusted  in  this  drug  mirage,  least  of  all 
another  agency.  Go  down  to  any 
border,  where  Customs,  the  nation's 
first  line  of  defense  against  smugglers, 
is  watching  out  from  behind  those 
reflector  sunglasses.  Customs  men  are 
not  supposed  to  divert  their  gaze. 
They  are  not  going  to  show  easy 
favoritism    by   taking   their  eyes   off 


some  drugs  just  because  another  fed- 
eral agency,  the  BNDD,  happens  to 
want  to  bring  them  in. 

Such  BNDD  requests  usually  in- 
volve convoy  cases.  A  convoy  takes 
place  when  an  agency  knows  a  drug 
shipment  is  coming  into  the  country, 
but  decides  to  let  it  pass  unhindered 
through  the  border  so  that  important 
buyers  or  dealers  can  be  arrested 
farther  up  the  line.  Usually,  only  the 
lowly  couriers,  or  mules,  show  up 
with  the  stuff  at  the  border. 

The  danger  in  every  BNDD  con- 
voy, as  BNDD  sees  it,  is  that  at  some 
point  the  convoy  must  unavoidably 
permeate  a  border  and  enter  the  fief- 
dom  of  Customs.  The  BNDD  worries 
about  this,  much  as  a  heroin  trafficker 
sweats  a  little  when  his  carload  has  to 
drive  through  a  rival's  territory.  Cus- 
toms doesn't  deliberately  try  to  be 
nasty,  but  its  agents  know  that  some- 
times it  is  prudent  to  haul  in  the  drugs 
while  they  are  within  their  grasp, 
rather  than  risk  a  later  screw-up  due 
to  another  agency's  mistakes.  BNDD, 
in  contrast,  says  the  reason  Customs 
likes  to  stop  convoys  at  the  border  is 
that  the  only  way  Customs  ever  finds 
any  heroin  is  to  hear  in  advance  from 
BNDD  that  a  batch  is  coming  through. 
The  urge  to  see  heroin  makes  Customs 
itchy  at  the  border  when  the  traf- 
ficker passes  by  with  a  gloating  BNDD 
agent  following  behind. 

But  while  Customs  may  miss  most 
of  the  illegal  heroin  that  pours  by 
under  its  nose.  Customs  has  little 
trouble  uncovering  and  busting  BNDD 
convoys,  even  without  prior  informa- 
tion. Within  the  last  year,  for  ex- 
ample, BNDD  tried  to  sneak  a  boat- 
load of  marijuana  into  the  port  of 
Miami.  BNDD  failed  to  notify  Cus- 
toms of  this  convoy,  but  Customs 
found  out  about  it  anyway,  seized  the 
BNDD  vessel,  and  promptly  im- 
pounded it. 

Busting  Jose  Garcia 

Since  the  BNDD  has  trouble  ac- 
tually slipping  its  convoys  through 
Customs'  border,  the  option  of  coop- 
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crating  with  the  fellow  agency  has 
been  suggested.  While  the  agencies 
could  never  reach  agreement  on  how 
such  cooperation  might  actually  work, 
the  President's  Advisory  Council  on 
Executive  Organization  came  up  with 
some  proposals  which  were  adopted 
by  President  Nixon  in  June,  1970, 
ratified  by  the  directors  of  both  agen- 
cies, and  printed  in  the  agent's  man- 
ual. The  BNDD  agent  can  find  on  page 
three  of  his  manual  that  "smuggling 
violations  not  terminated  at  ports  and 
borders  come  within  the  jurisdiction 
of  BNDD  unless  such  jurisdiction  is 
waived,"  while  the  Customs  partisan 
discovers  on  page  six  of  the  same 
manual  that  "smugghng  investigations 
not  terminated  at  ports  and  borders 
.  .  .  are  considered  potential  joint  in- 
vestigations. Investigative  direction  of 
such  cases.  .  .  will  remain  with  the 
initiating  agency."  These  guidelines 
are  not  understood  by  the  under- 
world, who  wonder  why  the  two 
agencies  don't  go  to  the  mattresses 
and  clear  things  up  once  and  for  all. 

A  source  high  in  the  BNDD  recent- 
ly described  for  Congressman  John 
Murphy  of  New  York  (who  has  intro- 
duced a  bill  to  eliminate  the  American 
connection  by  making  the  BNDD  the 
sole  drug  cop)  how  Customs  weighs 
the  relative  strength  of  these  two 
mandates  and  decides  whether  to 
authorize  the  convoy,  or  bust  at  the 
border    and    hit    first    with    a    press 


release. 

Murphy:  "Did  you  tell  me  that 
BKDD  would  rather  let  a  hundred 
pounds  through  than  make  the  sei- 
zures. .  .  ?" 

BNDD:  "Customs  doesn't  prefer 
to  make  the  seizures  at  the  border  as  a 
general  rule  unless  it's  our  case.  And 
then  they  always  prefer  to  make  the 
case  at  the  border." 

Murphy:  "You're  saying  it  de- 
pends on  who's  in  charge.  ...  If  it  is 
their  case  they  let  it  go  through.  .  .  ." 

BNDD:  "They  want  to  follow  their 
things  through  without  cutting  us  in 
on  it  except  to  notify  us  that  they  are 
bringing  a  convoy  through.  .  .  .  Let's 
take  this  example.  Our  undercover 
agent  in  Chicago  has  been  introduced 
to  a  drug  trafficker  by  one  of  our 
informers  and  it  turns  out  this  drug 
trafficker  happens  to  be  an  informer 
of  the  Bureau  of  Customs  who's  up  in 
Chicago  soliciting  purchasers.  So  he 
makes  a  deal  for  the  drugs  to  come  in 
and  Customs  convoys  the  damn  stuff 
through  from  Mexico  up  to  Chicago 
and  there  is  a  possibility  that  they 
may  be  delivering  it  to  one  of  our 
undercover  agents.  To  reduce  that 
possibility  they  have  agreed  to  tell  us 
every  time  a  convoy  is  coming 
through.  But  there  is  great  difficulty 
for  us  to  join  up  with  that  convoy, 
and  they  will  not  allow  us  to  assume 
investigative  jurisdiction  in  the  case 
because  they  call  it  a  smuggling  viola- 
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tion  and  they  do  not  want  to  bust 
that  on  the  border  because  they  say 
they  are  getting  no  one  except  Jose 
Jesus  Garcia  and  the  one  they  really 
want  to  get  is  the  trafficker  in  Chica- 
go. But  when  it  is  one  of  our  cases 
they  want  to  bust  the  damn  thing  at 
the  border  and  get  Jose  Jesus  Garcia." 

BNDD  is  sometimes  not  pleased  to 
see  its  convoy  bounce  off  Customs 
and  land  on  Jose  Garcia,  the  prover- 
bial mule.  Convoys  take  months  to 
develop  and  often  involve  risks  to 
agents  and  informers,  plus  thousands 
of  dollars  to  pay  people  off  and  buy 
the  drugs.  Garcia  by  himself  they  can 
live  with— a  lot  of  cases  never  get 
beyond  the  mules.  But  the  bust  at  the 
border  also  puts  Garcia  on  Customs' 
side  of  the  counter— one  more  Cus- 
toms arrest,  a  httle  more  heroin  sprin- 
kled on  their  yearly  pile,  a  little  more 
ink  on  their  seizure  charts.  BNDD  is 
rescued  from  having  to  accept  this 
indignity  by  its  overseas  agents.  Cus- 
toms may  hold  court  over  the  border 
pores  of  the  nation,  but  BNDD  has 
control  over  the  rest  of  the  world, 
where  it  can  make  arrests  in  conjunc- 
tion with  foreign  pohce.  If  Customs  is 
waiting  to  get  Jose  Garcia  at  the 
border,  BNDD  can  outflank  them  by 
busting  Pierre  Garcia  before  the  case 
ever  leaves  France.  BNDD  calls  this 
"going  to  the  source"  of  the  drug 
traffic. 

In  the  LaBay  case,  for  instance,  a 
French  businessman  was  arrested  in 
Paris  last  October  with  233  pounds  of 
heroin  stuffed  into  five  suitcases  and 
hidden  in  his  car.  Customs  got  wind  of 
the  case,  and  suggested  that  BNDD 
convoy  the  car  over  to  New  York, 
where  the  pick-up  person  could  be  hit 
or  traced  back  to  the  higher-ups. 
BNDD  and  the  French  police,  how- 
ever, decided  the  car  was  not  up  to 
the  long  trip. 

A  few  months  earlier.  Customs  was 
looking  out  over  the  Mexican  border, 
waiting  for  a  heroin  shipment.  Cus- 
toms planned  to  follow  the  junk  to 
some  major  distributors  on  the  Ameri- 
can side.  They  kept  watch,  nothing 
was  moving,  and  the  agents  began  to 


get  restless.  Maybe  the  smugglers  were 
tipped  off,  or  maybe  the  buyers 
couldn't  raise  the  money.  While  Cus- 
toms was  wondering,  BNDD  moved  in 
with  Mexican  pohce  to  scuttle  the 
convoy  and  jail  the  mules  somewhere 
south  of  the  border.  A  few  more  miles 
and  the  smugglers  would  have  been  in 
Customs  territory. 

When  you  add  up  all  these  differ- 
ences of  opinion  between  Customs 
and  BNDD  which  have  jeopardized,  in 
the  estimate  of  a  high  BNDD  official, 
at  least  20  per  cent  of  all  federal  drug 
cases,  you  are  tempted  to  make  the 
quick  judgment  that  the  agencies  cut 
off  each  other  more  than  they  cut  off 
drugs.  However,  before  you  blame  an 
agency  for  not  cooperating,  it  is  only 
fair  to  ask  what  the  agency  has  to  go 
through  when  it  actually  tries  to 
cooperate  on  a  collective  bust,  as 
prescribed  in  the  various  guidelines 
and  memoranda  of  understanding. 
One  example  of  such  an  effort  is  the 
Jaguar  case,  where  both  Customs' 
director  Myles  Ambrose  and  BNDD's 
John  Ingersoll  co-announced  the  sei- 
zure of  200  pounds  of  heroin  and  the 
arrest  of  five  persons  in  New  York  last 
September— the  second  largest  seizure 
in  the  city's  history. 

Snitching  the  Flour 

Before  the  beige  Jaguar,  loaded 
with  heroin,  was  ever  permitted  to  be 
convoyed  from  France  on  the  Queen 
Elizabeth  II,  the  case  was  in  the  solid 
grip  of  the  BNDD.  They  had  found 
the  informant,  paid  him  S50,000,  set 
up  the  shipment,  and  discovered 
where  the  stuff  was  hidden  in  the  car. 
BNDD  was  ready  to  bring  the  Jaguar 
to  New  York,  secretly  confiscate  the 
heroin  and  replace  it  with  white  flour 
or  milk  sugar,  and  follow  the  car  to 
the  buyers. 

Customs  had  no  particular  quibble 
with  this  plan,  except  for  one  detail. 
It  was  clear  to  them  that  the  princi- 
pals in  the  Jaguar  case  were  acting 
much  more  like  smugglers  than  like 
traffickers,  and  that  called  for  Cus- 
toms' special  expertise.  They  would 
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be  more  than  glad  to  exempt  the  car 
from  border  seizure  provided  that 
they  could  take  out  the  heroin  and 
substitute  Customs  flour. 

While  the  French  were  loading  the 
heroin  into  the  Jaguar  with  compara- 
tive ease,  the  dispute  over  whose  flour 
would  replace  it  began  slowly  rising  to 
the  top  of  both  agencies.  According  to 
one  source,  the  final  flour  decision 
went  beyond  Ambrose  and  Ingersoll 
and  "got  as  high  as  Kleindienst." 
(Under  the  guidelines,  the  Attorney 
General's  office  is  the  final  arbiter. 
Customs  views  this  arrangement  as 
unfortunate,  since  BNDD  is  in  the 
Justice  Department.)  Sure  enough, 
BNDD  flour  prevailed,  and  that  agen- 
cy would  be  in  charge  of  all  arrange- 
ments, although  the  names  of  both 
agencies  would  be  attached  to  the  case 
and  it  would  be  announced  to  the 
public  as  reflecting  on  the  cooperative 
spirit  of  both  bureaus. 

To  a  Customs  agent  down  at  the 
port,  however,  Kleindienst  is  one 
thing  and  heroin  is  another.  Customs 
has  seen  the  Kleindiensts  come  and 
go,  but  it  has  not  seen  all  that  much 
heroin,  having  picked  up,  for  instance, 
just  346  pounds  in  the  year  preceding 
Jaguar— while  tons  were  flowing  over. 
under,  and  across  its  borders.  An 
agent  wants  to  respect  the  wishes  of 
the  Advisory  Commission  and  Re- 
organization Plan  Number  One,  which 
created  BNDD,  but  not  when  200 
pounds  of  smack  is  sitting  in  a  car 
right  in  front  of  him,  separated  from 
his  grasp  by  a  memorandum.  It  was 
too  much  for  the  Customs  agent  to 
bear.  He  tapped  into  the  Jaguar  and 
pulled  out  just  one  small  packet,  just 
to  get  the  feel,  and  to  prove  to  BNDD 
that  Customs  knew  how  to  find  the 
stuff.  (BNDD  could  otherwise  have 
chided  Customs  for  not  being  able  to 
uncover  the  cache  even  though  BNDD 
told  them  in  advance  where  it  was.)  A 
Customs  agent  made  this  token  snitch 
before  BNDD  could  make  the  big 
flour  exchange. 

The  token  snitch  would  eventually 
provide  an  opportunity  to  jeopardize 
the  Jaguar  case  once  it  came  to  trial. 


but  before  that,  at  least  one  other 
agency  would  have  its  chance  to  com- 
pUcate  matters.  This  time,  it  was  the 
U.  S.  Army.  Based  on  prior  agree- 
ment, BNDD  and  the  Army  had  instal- 
led a  homing  device  into  the  electrical 
system  of  the  Jaguar  so  it  could  be 
tailed  by  Army  hehcopters.  The  plan 
was  abandoned  at  the  last  minute 
when  somebody  pointed  out  that 
Americans  get  nervous  seeing  Army 
hehcopters  over  the  highways.  The 
homing  unit  was  removed  and  the 
flour  substitution  effected  while  the 
car  was  stored  at  a  New  York  garage 
awaiting  its  pick-up  by  hopefully  un- 
suspecting couriers. 

When  the  couriers  arrived  and 
drove  the  Jaguar  out  of  the  garage,  a 
long  procession  of  narcs  fell  in  line. 
Unfortunately,  the  electrical  system 
of  the  Jaguar,  still  recovering  from  the 
homing  surgery,  fizzled,  leaving  the 
Jaguar  stalled  and  the  narcs  strung  out 
behind  like  a  funeral  procession  when 
the  hearse  has  a  blow-out. 

The  lead  narc,  wearing  long  hair 
and  carrying  a  purse  so  as  not  to 
arouse  suspicion,  walked  up  to  the 
stalled  Jaguar  and  asked  if  the  occu- 
pants needed  any  help.  Could  it  be  the 
wiring?  The  couriers,  unaware  of 
where  the  stuff  was  stored,  and 
worried  that  the  loosening  of  any  bolt 
might  result  in  a  flood  of  heroin, 
turned  down  the  road  service.  The 
narcs  had  to  make  the  bust  right 
there.  Meanwhile,  somewhere  in  the 
city,  the  buyers  went  home  empty- 
handed,  not  knowing  that  they  were 
saved  by  BNDD  electricians  from 
being  arrested  while  receiving  BNDD 
flour. 

While  the  big  boys  were  slipping 
through  the  faulty  wiring.  Customs, 
rarely  outdone  by  the  BNDD,  gave  the 
arrested  couriers  a  potential  free 
ticket  out  of  court  on  the  token 
heroin  snitch.  At  the  trial,  the  heroin 
packet  found  its  way  into  the  argu- 
ments of  defense  lawyers,  who  dug  up 
an  obscure  legal  precedent  under 
which  only  one  border  search  is  per- 
mitted. They  argued  that  the  Customs 
agent's  revenge  constituted  that  single 
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search,  thus  invalidating  the  entire 
flour  exchange  as  evidence.  The  judge 
ruled  against  them  and  the  traffickers 
were  convicted. 

Usually,  this  Kilroy— Was— Here 
urge  of  Customs  agents  doesn't  jeopar- 
dize cases,  but  it  does  keep  the  BNDD 
on  its  toes.  Recently,  for  instance,  a 
BNDD  undercover  operative  in  a 
major  city  had  talked  his  way  into  the 
confidence  of  some  buyers  and  was 
preparing  to  sell  them  a  little  con- 
voyed heroin.  The  BNDD  man  stood 
by    sheepishly    while    the    traffickers 


Opened  the  packets,  only  to  find  that 
a  Customs  agent  on  the  border  had 
autographed  the  shipment  and  put  a 
date  on  it.  The  BNDD's  clandestine 
network  suffered  a  setback,  but  the 
traffickers  would  at  least  realize  that 
you  can't  fool  Customs. 

Arresting  Yourself 

This  jealousy  developed  over  con- 
voy cases  and  the  frustration  over 
successful  cooperative  joint  ventures 
like  Jaguar  would  be  greater  if  the 
agencies  did  not  do  so  much  of  their 
work  under  cover.  Much  of  the  time, 
an  agent  who  might  get  mad  at  a  rival 
agent  encroaching  on  his  territory 
either  doesn't  know  that  the  other 
person  is  an  agent  or  that  he  is 
pursuing  the  same  case.  If  a  Customs 
informant,  for  example,  knew  that  he 
had  just  sold  dope  to  an  undercover 
BNDD  man,  he  might  harbor  resent- 
ment. Luckily,  much  of  the  time  he 
doesn't  know. 

Every  solution  in  one  place  creates 
problems  in  another,  of  course,  and 
this  ignorance  lessens  direct  conflict 
only  at  a  high  cost  in  confusion. 
Because  there  are  often  four  agencies 
working  under  cover,  an  agent  has  to 
try  to  guess  whether  the  person  he  is 
tracking  down  is  really  a  junkie,  a 
police  pigeon,  an  informant  for 
another  agency,  or  a  combination  of 
all  three.  During  an  episode  in  New 
York,  a  police  informant  led  some 
narcs  to  a  buy,  and  they  waited  in  the 
shadows  to  make  the  arrest.  The 
seller,  however,  happened  to  be  work- 
ing for  another  agency.  He  was  there 
to  sell  flour  and  he  didn't  know  his 
client  was  the  police  department. 

BNDD  and  Customs  are  particu- 
larly susceptible  to  this  confusion 
because  the  former  likes  to  bust  large 
purchasers,  the  big  boys,  and  uses  its 
undercover  operatives  to  sell  nar- 
cotics. Customs,  on  the  other  hand, 
specializes  in  nabbing  the  sellers,  and 
uses  its  undercover  men  to  buy  nar- 
cotics. It  is  possible  that  the  federal 
government  has  actually  sold  dope  to 
itself.  The  same  government  has,  on 
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occasion,  tried  to  arrest  itself. 

The  most  recent  example  occurred 
at  a  warehouse  on  the  West  coast, 
according  to  a  BNDD  source.  BNDD 
has  the  place  under  surveillance  and 
comes  in  with  guns  drawn  to  nab 
some  heroin  dealers  with  the  goods. 
Customs  is  watching  the  same  ware- 
house and  thinks  that  those  men  with 
guns  are  a  rival  drug  faction  trying  to 
heist  the  drugs.  A  scene  is  narrowly 
averted  in  which  the  incredulous 
heroin  dealers  walk  out  of  the  trap 
after  watching  two  federal  agencies 
gun  each  other  down. 

One  wonders  what  all  these  inter- 
agency bUtzes  have  to  do  with  the 
drug  traffic.  Such  an  approach,  how- 
ever, inhibits  understanding.  In  50 
years  of  creative  organization,  the 
narcotics  agencies  have  had  about  as 
much  luck  stopping  heroin  as  the 
Prohibition  people  had  in  drying  up 
the  country.  The  American  con- 
nection tussles  over  seizures  which  in 
the  best  years  represent  perhaps  10 
per  cent  of  the  heroin  traffic,  a  10  per 
cent  that  is  probably  replaced  into  the 
system.  The  addicts  are  well  enough 
supplied.  For  them,  the  difference 
between  legal  and  illegal  heroin  is  the 
price.  For  the  public,  the  difference  is 
between  the  cost  of  maintaining 
cHnics  for  legal  dope  and  the  cost  of 
all  the  crime  generated  to  buy  illegal 
dope,  plus  the  cost  of  the  narcs  who 
fail  to  deter  it. 


To  the  federal  agency,  however, 
there  is  a  difference  between  actually 
stopping  the  drug  traffic  and  preserv- 
ing the  potential  to  stop  the  drug 
traffic.  This  is  why  the  agencies,  for 
all  their  apparent  confusion,  have  the 
ultimate  advantage  over  the  heroin 
pusher  and  dealer.  The  heroin  dealer 
must  actually  deliver  the  goods  or  else 
go  out  of  business.  The  federal  agent, 
on  the  other  hand,  has  already  demon- 
strated his  ability  to  survive  even  if  he 
is  not  actually  sopping  up  the  drug 
flow.  As  a  matter  of  fact,  the  more 
drugs  that  come  in,  the  more  agencies 
that  are  created  to  stop  them— the 
more  the  traffic  is  rerouted,  the  more 
the  agencies  are  reorganized.  These 
bureaus  are  smart  enough  not  to 
become  dependent  on  the  product 
itself.  They  are  dependent  on  statis- 
tics. Even  when  there  are  no  drugs, 
there  will  be  drug  statistics. 

Numbers  in  hand,  any  federal 
agency  has  two  roads  to  survival.  It 
can  attach  itself  to  an  insoluble  prob- 
lem, such  as  poverty,  racism,  or  war. 
Thus,  the  agency  becomes  immortal 
on  the  grounds  of  potentiality.  Or  it 
can  take  the  gradual-improvement 
approach,  basing  its  existence  on  the 
fact  that  some  condition  was  much 
worse  before,  is  better  now,  and  will 
be  still  better  in  the  future.  The  latter 
approach  has  ultimate  disadvantages, 
as  we  see  in  the  old  Bureau  of 
Narcotics,  the  BNDD's  predecessor. 
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Turning  on  the  Ski  Jump 


The  Bureau  of  Narcotics,  under 
Harry  J.  AnsHnger,  took  the  gradual- 
improvement  road  when  it  began  slid- 
ing down  the  ski-jump  curve  in  1930. 
The  ski-jump  curve,  explained  Alfred 
Lindesmith  in  his  book,  The  Addict 
and  the  Law,  was  a  dubious  method 
of  counting  the  number  of  addicts  in 
the  U.  S.,  based  on  the  notion  that 
there  was  a  peak  somewhere  between 
250,000  and  2.5  miUion  addicts 
between  the  turn  of  the  century  and 
World  War  1.  By  showing  a  slow 
downfall  in  this  number  from  1930 
forward,  the  Bureau  of  Narcotics 
could  continue  to  prove  its  indispen- 
sability  to  the  public  and  to  each 
successive  Congress. 

The  ski  jump  was  based  on  local 
and  state  police  reports  to  the  Bureau 
of  Narcotics  on  how  many  addicts 
they  had  identified  during  a  given 
year.  Most  years  the  Bureau  said  there 
were  thousands  of  new  addicts,  but 
that  the  total  number  continued  to 
decHne.  For  this  to  happen,  as  Linde- 
smith says,  thousands  of  addicts  must 
have  been  miraculously  recovering 
from  their  habit  every  year,  a  fact  not 
supported  by  the  Bureau's  theories  on 
the  perils  of  addiction.  (The  Bureau 
had  always  been  good  with  numbers. 
A  declining  drug-arrest  rate  meant 
that  addiction  was  on  the  wane,  while 
an  increasing  arrest  rate  meant  the 
Bureau  was  curbing  addiction  by 
catching  more  dealers.) 

Even  during  its  prosperous  years, 
however,  the  Bureau  had  not  looked 
as  healthy  on  the  ski-jump  curve  as 
other  agencies  who  took  the  dismal  or 
insoluble  crisis  approach.  There  is 
always  more  money,  and  therefore 
security,  in  working  against  bad  hous- 
ing, which  is  always  around,  than 
against  the  Mediterranean  fruit  fly, 
which  may  not  be.  The  Bureau  of 
Narcotics  always  got  praise,  but 
almost  never  got  budget  increases,  or 
new  offices.  It  also  had  to  prepare  for 
the  day  when  the  curve  would  level 
out  or  fall  to  zero,  thus  dumping  the 


entire  agency  out  on  its  tail. 

The  successor  agency  to  the 
Bureau  of  Narcotics,  the  BNDD,  was 
rescued  from  this  dilemma  by  the 
hippies  and  by  the  narcotics  epidemic 
of  1968.  The  ski-jump  curve  was 
promptly  buried  in  an  avalanche  of 
addicts.  Nobody  knew  just  how  many 
addicts,  but  there  were  a  lot  more 
than  the  old  Bureau  had  estimated. 
John  Ingersoll,  director  of  the  BNDD, 
began  saying  100,000  (this  figure,  of 
course,  did  not  reflect  on  the  policies 
of  his  fledgling  agency).  Myles  Am- 
brose, head  of  Customs,  was  saying 
sometimes  250,000,  sometimes 
300,000  addicts.  One  congressman 
complained  about  a  "staggering" 
62,000.  Recenfly,  the  BNDD  put  all 
speculation  to  rest  with  a  new  report- 
ing system  based  not  on  police  re- 
ports, but  on  interviews  wth  addicts. 
Matching  the  accuracy  ot  as  predec- 
essors, BNDD  has  discovered  that 
there  are  now  559,224  addicts  in  the 
United  States. 

This  number  made  it  hard  to  con- 
tinue to  fall  back  on  the  gradual- 
improvement  theory,  so  both  Customs 
and  BNDD  quickly  embraced  the  in- 
soluble problem  alternative,  which 
turned  the  ski  jump  upside  down. 
Instead  of  slowly  sliding  toward  per- 
fection, the  agencies  were  all  of  a 
sudden  blocking  the  nation's  slide  into 
dmg  oblivion.  Eugene  Rossides,  an 
official  at  Customs,  described  the 
dynamics  of  the  new  effort: 

"In  my  judgment  President 
Nixon's  war  on  drug  abuse  is  succeed- 
ing. He  has  arrested  the  United  States' 
incredible  downward  slide  into  drug 
abuse  [we  have  done  a  lot] .  .  .  but  let 
there  be  no  false  optimism  [don't 
expect  too  much] .  We  have  a  long  and 
steep  climb  ahead  of  us  just  to  return 
to  the  level  from  which  we  fell  [we 
are  in  a  crisis] .  It  will  require  the 
active  participation  of  all  of  us  [more 
money].  However,  I  am  confident 
that  the  challenge  will  be  met.  [The 
money  will  be  worth  it.]  " 

A  word  should  be  said  in  support 
of  the  departed  ski-jump  curve.  If 
there  had  been  no  curve  in  the  first 
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place,  there  could  never  have  been  an 
incredible  downward  slide  into  addic- 
tion for  the  agencies  to  rescue  us 
from.  Nobody  can  tell  exactly  how 
many  new  addicts  have  appeared  in 
the  last  three  years,  but  it  is  clear  that 
these  extra  500,000  didn't  shoot  up 
overniglit.  Thus,  the  addict  who  was 
left  off  the  ski-jump  curve  10  years 
ago  for  the  sake  of  the  Bureau  of 
Narcotics,  now  can  be  put  back  on  the 
rolls  for  the  health  of  the  new  BNDD. 
If  the  old  Bureau  had  kept  reliable 
statistics,  or  no  statistics  at  all,  in- 
stead of  today's  epidemic  we  would 
probably  see  merely  a  slow  rise  in 
addiction  which  would  prompt  criti- 
cism of  the  agencies'  practices  and 
perhaps  even  budget  cuts.  Nobody, 
however,  can  be  blamed  for  an  epide- 
mic. 

The  Seizure  Chart  War 

All  this  luxury  does  have  its  draw- 
backs. Until  the  agencies  can  come  up 
with  some  way  of  showing  another 
decHne  in  addiction,  they  have  to 
prove  their  worthiness  by  other 
means.  Both  the  BNDD  and  Customs 
have  turned  to  the  seizure  chart,  once 
merely  window  dressing  for  the  old 
Bureau  of  Narcotics  when  the  proof 
was  in  the  ski-jump  curve.  Now,  the 
pubhc  depends  on  the  seizure  chart 
fo*"  its  knowledge  of  whether  the  war 
against  the  drug  traffic  is  succeeding 


or  failing. 

Seizure  charts  are  in  some  ways 
superior  to  addict  counts.  They  are 
certainly  more  exciting,  because  the 
numbers  represent  actual  lumps  of 
heroin  taken  from  Frog  One  and  his 
colleagues  in  dramatic  episodes.  More- 
over, while  the  addict  count  is  a  direct 
measure  of  addiction,  the  seizure  rate 
is  hard  to  connect  with  the  actual 
heroin  traffic.  Nobody  knows  what 
effect  increased  seizures  has  on  drug 
sales,  whether  more  is  put  into  the 
system  to  replace  what  is  lost,  or 
whether  less  is  available  for  the  addict. 
Nobody,  for  that  matter,  has  any  idea 
of  how  much  heroin  comes  into  the 
country.  Customs  can  therefore  claim 
a  gigantic  increase  in  heroin  seizures, 
from  210  pounds  in  1969  to  346.8 
pounds  in  1 970  to  1 ,308.85  pounds  in 
1971,  with  the  assurance  that  nobody, 
not  even  Customs,  will  know  what 
that  number  really  represents.  When 
U.  S.  News  and  World  Report  recently 
asked  Myles  Ambrose,  "Is  the  traffic 
in  narcotics  increasing?"  he  said:  "It 
has  been  at  such  an  inordinately  high 
level  that  it  would  be  very  difficult  to 
measure  whether  it  is  increasing  or 
decreasing." 

Seizure  charts  have  still  a  third 
bureaucratic  advantage.  If  the  drug 
traffic  is  actually  increasing,  the  odds 
are  that  government  drug  arrests  and 
confiscations  will  also  increase,  al- 
though the  narcs  will  still  be  getting 
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the  same  percentage  of  the  traffic. 
This  means  that  the  worse  the  prob- 
lem gets,  the  more  the  federal  govern- 
ment will  appear  to  be  solving  it.  If 
you  accept  the  BNDD's  addiction 
rates,  the  two  agencies  are  already 
making  the  most  of  these  misfortunes. 
Finally,  seizure  rates  provide  nu- 
merical flexibility.  An  addict  is  an 
addict,  but  a  seizure  can  be  a  gram,  a 
pound,  a  kilo,  or  a  dose,  depending  on 
which  looks  better.  In  1967,  for  in- 
stance, BNDD  was  confiscating  heroin 
in  grams  (35,000),  while  in  1969  it 
was  picking  up  pounds.  In  times  of 
real  drought,  the  agencies  can  switch 
to  doses,  diluting  their  statistics  much 
as  the  traffickers  dilute  their  heroin. 
The  agencies  also  have  the  option, 
unavailable  to  drug  pushers,  of  lump- 
ing everything  together  into  one  spec- 
tacular junk  pile.  Instead  of  promot- 
ing a  heroin  seizure  figure,  the  agency 
comes  out  with  its  total  hard  drug 
haul,  which  includes  heroin,  mor- 
phine, cocaine,  and  others.  Most  im- 
portant, seizures  can  be  converted 
into  money.  This  makes  possible  a 
direct  comparison  with  the  agency 
budget  allptment.  A  sample  seizure 
press  release,  this  one  from  Customs, 
reads  like  this: 

An  unprecedented  total  of  $617.3- 
million  worth  of  illicit  drugs  and  narcotics- 
approximately  three  times  its  annual  budget 
—was  seized  by  the  Bureau  of  Customs  in 
the  first  10  months  of  the  calendar  year, 
U.  S.  Commissioner  of  Customs  Myles  J. 
Ambrose  announced  today. 

The  figure  was  based  on  the  estimated 
street  value  of  the  drugs.  It  represents  a 
400-per-cent  increase  over  the  volume  of 
narcotics  drugs  seized  during  the  correspond- 
ing 10-month  period  in  1970  when  the  total 
was  $1 19.3  million. 

The  number  of  individual  seizures 
cUmbed  fiom  7,961  to  8,806  while  the 
aggregate  quantity  of  all  drugs  rose  from 
124,720  to  165,281  pounds. 

Continental  Blitz 

Things  may  be  confusing  to  Narc 
One  on  the  street,  but  his  boss  has  no 
trouble  keeping  the  BNDD  seizure 
chart  separate  from  the  Customs  sei- 


zure chart.  Narc  One  is  told  that  he 
should  cooperate  with  Narc  Two,  he 
has  heard  the  officials  proclaim  the 
historic  unity  between  the  agencies. 
But  he  also  knows  what  happens  if  the 
junkie  ends  up  as  a  Narc  Two  statistic. 
Cooperation  with  your  rival  agents, 
therefore,  means  walking  arm-in-arm 
out  of  New  York  Attorney  General 
Andrew  Maloney's  office  slowly 
enough  so  the  other  agent  won't  get 
panicked  and  think  you  are  trying  to 
out-race  him,  and  fast  enough  so  you 
will  make  it  to  the  bust  first.  That 
happened  recently  after  Maloney  ad- 
vised both  a  Customs  and  a  BNDD 
agent  that  a  shipment  was  coming  in. 
Customs  got  the  case  when  BNDD's 
car  wouldn't  start. 

At  the  start  of  the  Nixon  Adminis- 
tration, BNDD  was  safely  in  the  lead 
of  the  cooperative  war.  It  had  the 
tradition  of  Harry  Anslinger,  the  stat- 
isticians of  the  ski-jump  curve,  and  the 
Justice  Department.  BNDD's  foreign 
agents  could  bUtz  Customs  on  every 
continent.  Customs,  from  its  position 
down  at  the  border,  had  never  done 
much  drug  catching,  and  the  agency 
hadn't  gotten  anywhere  by  approach- 
ing Congress  year  after  year  with 
warnings  about  the  mound  of  suit- 
cases piling  on  its  harried  inspectors 
from  the  international  tourist  boom. 
But,  under  bulldog  Myles  Ambrose, 
who  reportedly  has  a  "Bust  a  Junkie" 
sign  on  his  desk,  the  agency  began  to 
get  healthier  when  it  could  show  that 
some  of  those  suitcases  had  false 
bottoms  and  contained  dope.  Customs 
got  an  extra  $8.75-million  boost  in 
1969  for  915  additional  narcs,  and 
was  also  given  enough  airplanes  and 
sensors  to  create  a  pusher's  DMZ  at 
the  Mexican  border.  Its  total  budget 
grew  from  $89  million  in  1968  to 
$189  million  in  1972.  BNDD,  mean- 
while, was  expanding  from  an  original 
$14.4  million  for  600  agents  in  1968 
to  $65.1  million  for  over  1,300  in 
1971. 

Up  Against  Agent  O'Hara 

There  were  two  ways  the  agencies 
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could  approach  this  seizure  war.  One 
would  be  to  actually  bust  more  junk- 
ies than  the  other,  and  the  second 
would  be  to  concentrate  on  a  more 
creative  use  of  what  was  actually 
seized.  It  is  in  this  latter  area  that 
Customs  gained  ground.  Ambrose's 
men  began  to  make  historic  and  dra- 
matic busts,  as  opposed  to  the  run-of- 
the-mill  busts  of  the  BNDD.  The 
difference  between  a  dramatic  bust 
and  a  routine  bust  is  the  difference 
between  a  human  Customs  inspector 
sniffing  out  some  marijuana,  and  a 
pot-smelling  dog  doing  the  same  thing. 
Ambrose  had  the  dogs,  and  they  made 
newspaper  stories,  while  BNDD  was 
stumbhng  around  looking  for  French 
heroin  labs. 

Ingersoll  also  made  the  classic  mis- 
take of  going  after  the  Families,  the 
10  or  so  underworld  systems  responsi- 
ble, he  said  for  most  of  the  drug 
traffic  in  tl  :s  country.  The  Families 
technique  Lad  been  tried  before,  and 
as  any  narc  can  tell  you,  it  never 
works.  Some  mules  you  get,  but  not 
the  Families.  "People  out  in  White 
Plains  may  have  some  fascination  for 
the  big  shots,"  says  one  ex-narc.  "But 
it  doesn't  mean  much.  They  want  to 
get  that  pusher  down  the  street." 
Going  after  the  Families,  like  writing 
the  Great  American  Novel,  can  be  an 
excuse  to  sit  around  and  do  nothing. 
Ambrose,  meanwhile,  was  taking  the 
street  approach,  making  the  neighbor- 
hood safe  from  the  old  dope  peddler. 

Ingersolfs  narcs  were  off  on  this 
wild  goose  chase  while  Ambrose  was 
secretly  meeting  with  Jack  Webb  and 
the  network  television  people.  Both 
Customs  and  BNDD  had  hoped  to  get 
their  own  TV  shows,  but  "O'Hara, 
U.  S.  Treasury"  beat  BNDD  to  the 
living  rooms,  and  by  the  time  Ingersoll 
got  to  the  networks,  according  to 
John  Finlator,  former  BNDD  deputy 
director,  "the  anti-violence  thing  had 
taken  over"  and  the  BNDD  show  was 
turned  down.  O'Hara  put  the  double 
screw  on  BNDD:  even  as  real  Customs 
agents  were  outmaneuvering  BNDD  at 
the  street  level,  its  television  agent, 
O'Hara,  was  busting  the  major  push- 


ers. Every  week.  Customs'  high- 
quality  detective  would  crush  another 
Big  Family  on  ABC,  while  its  luggage- 
shakers  were  getting  a  high-quantity 
seizure  record  by  mopping  up  all  the 
Httle  busts.  BNDD  was  squeezed  out 
somewhere  between  O'Hara  and  the 
border. 

BNDD,  not  easily  outdone,  retalia- 
ted with  the  open  files  and  the  incred- 
ible lump.  Opening  the  files  to  report- 
ers finally  got  the  BNDD  into  the 
newspaper,  where  Ambrose's  pot- 
sniffing  dogs  and  computer  narcs  and 
heroin-DMZ  had  been  all  along. 
{Newsweek  recently  ran  a  big  feature 
on  BNDD's  South  America  work.) 
And  the  BNDD  surfaced  with  the 
incredible  lump  m  its  January,  1972, 
seizure  press  release,  when  it  heaped 
all  its  seizures  of  narcotics  and  danger- 
ous drugs  from  an  entire  world-wide 
illicit  market  into  one,  unprecedented, 
$920-million  pile.  This  total  included 
heroin,  rriorphine  base,  and  opium- 
domestic  and  foreign  hauls— and  push- 
ed the  BNDD  chart  to  3,784  pounds, 
far     beyond     anything     previously 


"The  history  of  drugs,  the  law,  and 
enforcement  in  the  U.S.  is  not  just 
scholarly  background  to  a  social  prob- 
lem, it  contains  the  key  to  understand- 
ing how  we  went  wrong  and  what, 
most  reasonably,  can  be  done  about 
it.  Only  when  this  history  is  truly  un- 
derstood will  we  see  the  way  to  solving 
the  apparent  dilemmas.  The  last  chap- 
ter of  this  book  [by  a  Washington  at- 
torney] sets  forth  the  rough  outlines 
of  that  solution.  The  body  of  evidence 
which  goes  before  is  overwhelmingly 
in  its  i&\OT."— Washington  Monthly 
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claimed.  The  fact  that  some  of  these 
ingredients  might  not  have  been  des- 
tined for  U.  S.  consumption,  or  that 
many  of  these  seizures,  as  one  Cus- 
toms official  charged,  "were  made 
entirely  by  foreign  police,"  was  ob- 
scured by  the  numerical  heft  of  the 
composite  bust. 

Customs,  meanwhile,  aware  of  the 
growing  benefits  of  this  go-to-the- 
source  technique,  asked  Congress  for 
more  of  its  own  overseas  agents,  so  as 
not  to  be  "blindfolded  at  the  border." 
This  would  provide  the  chance  for 
cooperation  with  BNDD  abroad  as 
well  as  at  home.  BNDD  complained 
that  the  guidehnes  would  prohibit 
this,  but  Customs  offered  to  help 
write  new  guidelines. 

While  both  agencies  wrestled  over 
international  coordination,  Ambrose 
outflanked  both  his  friends  at  Treas- 
ury and  his  rivals  at  BNDD.  What  the 
drug  war  really  needed,  he  convinced 
President  Nixon,  was  a  totally  new 
agency,  able  to  integrate  its  attack 
with  all  the  other  agencies.  The  others 
were   doing  a   pretty   good  job,  but 
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they  did  not  have  the  promise  of  a 
Special  Office  of  Drug  Abuse  Law 
Enforcement— the  President's  arm- 
especially  if  that  Office  were  headed 
by  Myles  Ambrose.  Some  reorganiza- 
tion would  be  needed,  since  Ambrose 
planned  to  take  250  agents,  or  about 
20  per  cent  of  the  entire  drug  force, 
away  from  BNDD,  and  would  also 
draw  from  other  government  narc 
pools.  Ingersoll  assured  everybody 
that  this  would  be  no  problem  for 
BNDD.  His  agents  might  be  working 
for  Ambrose,  but  he  would  retain,  as 
he  put  it,  "administrative  juris- 
diction." 

The  new  agency  would  also  de- 
mand a  revolutionary  approach— an 
all-out  blitz  on  the  street-level  heroin 
pusher,  reminiscent  of  the  traditional 
clean-up  campaigns.  (Carl  Perrian,  of 
Rep.  Murphy's  staff,  notes  that  before 
a  big  drug  hearing  in  San  Diego  in 
1965,  Customs  boasted  that  its  men 
had  just  "cleaned  up"  Tijuana.  Perrian 
left  the  meeting,  took  $190  into 
Tijuana  and  returned  a  few  hours  later 
to  lay  a  pocketful  of  drugs  on  the 
committee  table).  Ambrose's  clean-up, 
carefully  timed  over  the  next  few 
months,  will  be  national  in  scope. 

With  Narc  Six  sneaking  up  at  the 
rear  of  the  long  line  of  agents  behind 
the  drug  smuggler,  some  new  prob- 
lems might  arise.  Is  the  BNDD  narc  on 
loan  to  the  new  agency  supposed  to 
bust  for  Ambrose  or  for  Ingersoll? 
Three  federal  agencies  might  try  to 
sell  flour  to  each  other,  and  there 
might  be  some  uncertainty  about  the 
triple  convoys.  But  the  magnitude  of 
the  drug  crisis  is  great  enough  to 
override  such  limitations,  and  the  only 
thing  that  remains  is  to  explain  why 
another  agency  is  necessary.  President 
Nixon  did: 

At  present,  there  are  nine  federal  agencies 
involved  in  one  fashion  or  another  with  the 
problem  of  drug  addiction.  In  this  manner 
our  efforts  have  been  fragmented  through 
competing  priorities,  lack  of  communica- 
tion, multiple  authority,  and  limited  and 
dispersed  resources.  The  magnitude  and  se- 
verity of  the  present  threat  will  no  longer 
permit  this  piecemeal  and  bureaucratically- 
dispersed  effort  at  drug  control.  Q 
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[Testimony  continued  from  page  194.] 

Mr.  Agree.  I  would  even  like  to  expand  on  that  point  beyond 
that  which  Mr.  Bensinger  did. 

Mr.  Bensinger  is  relatively  new  to  the  scene.  He  has  been  with 
us  just  a  period  of  months  now.  I  can  certainly  tell  you  that  my 
relationship  with  Mr.  Bensinger  and  his  immediate  past  predecessor, 
were  of  the  finest.  There  was  absolutely  no  acrimony,  no  hostility 
that  exists  or  prevailed  between  ourselves  and,  I  would  think,  between 
our  respective  agencies. 

As  to  the  bigger  issue,  as  to  indeed,  in  fact,  whether  there  ever 
was  that  level  of  noncooperation  or  deliberate  lack  of  cooperation, 
I  think  I  have  been  around  a  bit  longer  than  Mr.  Bensinger,  and 
in  the  4  years  I  have  been  with  Customs  I  frankly  haven't  seen 
it. 

It  is,  very  candidly,  a  point  of  annoyance  with  me  that  we  have 
that  kind  of  continuous  finger  being  pointed  at  us,  that  part  of  the 
Nation's  drug  problem  evolves  from  a  lack  of  cooperation  or  an 
unwillingness  to  cooperate  on  the  part  of  Customs  and  DEA. 

I  would  like  to  state  unequivocally  for  the  record  that  this  just 
simply  is  not  a  fact. 

Now  when  we  talk  about  cooperation,  what  do  we  really  mean? 
What  do  we  really  mean?  Do  we  mean  exchanging  information, 
exchanging  personnel,  a  willingness  to  help  one  another?  Then,  yes, 
indeed,  I  think  we  have  that. 

There  have  been  requests  and  demands  made  on  Customs  that 
we  did  not  feel  we  were  legally  able  to  respond  to  without  opening 
old  sores.  One  was  the  cross-designation  of  all  DEA  personnel  as 
Customs  officers,  giving  them  the  fourth  amendment  bypass  search 
authority  that  we  discussed  earlier.  Our  counsel  said  that  in  his  opinion 
this  was  illegal.  The  General  Counsel  of  the  Treasury  Department 
reaffirmed  that  opinion.  And  as  a  consequence  we  did  not  cross- 
designate  all  DEA  personnel  as  Customs  officers,  in  that  we  did  not 
know  how  DEA  was  going  to  utilize  it,  where  and  under  what  circum- 
stances or  conditions  the  search  authorities  that  we  possess  would 
be  used. 

We  think  that  this  could  potentially  be  a  very  real  problem,  and 
if  that  is  categorized  as  lack  of  cooperation,  then  I  would  say  to 
you,  sir,  that  that  would  have  to  be. 

But  on  a  day-to-day  working  basis,  exchange  of  information,  mutual 
helpfulness,  our  turning  over  to  DEA  every  instance  of  narcotics  se- 
ized, and  the  individual  that  was  conveying  it  over  the  border  to 
them  for  their  prosecution  through  the  courts  and  legal  processes, 
there  have  been  no  problems,  and  I  can  assure  you  I  don't  intend 
there  ever  to  be. 

Mr.  Rector.  I  would  like  to  clarify  for  our  record  that  the  chairman 
of  this  subcommittee  and  its  members  were  not  pointing  fingers.  In 
the  past  we  were  aware  of  bona  fide  reasons  for  concern,  presently 
these  are  not  as  apparent,  but  we  can't  ignore  the  concern  of  others. 
It  is  in  that  vein  the  question  was  asked. 

One  last  area  that  was  raised  earlier  with  the  Justice  Department 
officials  related  to  reports  regarding  drug  and  firearms  traffic. 

Recently,  within  a  week  or  so,  there  was  a  report  citing  an  internal 
report  at  Customs   again   raising  concern   about  such   illegal   traffic. 
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That  report  also  mentioned  the  concern  about  theft  of  rifles,  machine- 
guns,  and  large  caliber  handguns,  from  military  installations  in  particu- 
lar, that  then  were  bartered  for  Mexican  heroin — M-16  rifles  and 
similar  automatic  weapons  were  mentioned — they  were  exchanged  for 
an  ounce  of  heroin  valued  at  $1,200  by  Mexican  standards. 

A  report  to  the  subcommittee,  for  insertion  in  the  record,  with 
regard  to  your  most  recent  assessment  of  that  particular  problem 
would  be  particularly  appreciated. 

[Exhibit  No.   21] 

Briefing  Paper — Guns  to  Mexico 

The  full  extent  of  gun  trafficking  to  Mexico  is  difficult  to  assess  for  the  following 
reasons: 

1.  The  "Firearms  to  Mexico"  program's  primary  objective  is  to  interdict  the 
illegal  exportation  of  firearms  and  ammunition  into  Mexico  by  the  active  investiga- 
tion of  suspect  dealers  and  purchasers  for  violations  of  the  Gun  Control  Act. 
By  concentrating  ATF  efforts  at  the  source,  our  objective  is  to  prevent  the  illegal 
movement  of  firearms  internationally.  Therefore,  our  overview  relating  to  firearms 
for  narcotics  can  only  be  inferred  in  certain  investigations. 

2.  Our  field  investigative  efforts  are  channelled  to  prove  the  elements  of  jurisdic- 
tional crime  and  to  identify  the  violators.  Non-jurisdictional  intelligence  is  generally 
informally  referred  by  the  ATF  field  agent  to  his  local  counterpart  having  jurisdic- 
tion over  the  subject  matter. 

3.  Investigative  efforts  of  ATF  relate  to  jurisdictional  responsibilities.  Our  files 
are  not  indexed  to  retrieve  incidental  narcotic  intelligence. 

4.  In  1972,  the  government  of  Mexico  enacted  extremely  strict  gun  laws  and 
regulations.  The  laws  generally  bar  the  possession  of  handguns  larger  than  8mm 
caliber  and  this  was  accomplished  by  prohibiting  various  caliber  firearms  of  the 
common  cartridge  designations.  Autoloading  arms  are  also  either  prohibited  or 
rigidly  controlled.  All  arms  are  to  be  registered,  and  strict  regulations  apply  to 
the  bearing  of  arms  for  any  purpose,  including  sport. 

The  effect  of  this  legislation  has  created  an  extremely  profitable  black  market 
for  firearms  and  ammunition.  Estimates  vary  on  profits;  however,  prices  on  firearms 
and  ammunition  sharply  increase  with  an  increasing  distance  from  the  United 
States  border. 

5.  Seized  firearms  listed  by  the  government  of  Mexico  and  received  by  the 
U.S.  Customs  Attache  in  Mexico  City  do  not  evidence  significant  seizures  in  U.S. 
military  or  automatic  weapons.  Twelve  (12)  M-1  and  two  (2)  M-2  rifles  have 
been  reported.  There  has  been  no  report  on  the  seizure  of  M-16  rifles. 

ATF  investigations  indicate  that  only  a  minor  part  of  the  illegal  arms  smuggled 
into  Mexico  can  be  knowingly  associated  with  the  drug  traffic.  Generally,  the  greatest 
movement  of  firearms  into  Mexico  has  been  by  Mexican  nationals. 

The  report  of  a  recent  compliance  survey  which  covered  1,500  miles  of  border 
and  selected  inland  cities  is  in  a  preparation  status.  A  total  of  670  firearms  licensees 
were  contacted  in  this  survey  and  their  records  checked.  A  preliminary  observation 
of  the  results  indicates  a  present  problem  area  in  ammunition  purchases  involving 
excessively  large  quantities.  All  indications  are  that  the  ammunition  is  being  smuggled 
into  Mexico.  The  former  significant  problem  of  suspect  multiple  sales  of  firearms 
along  the  border  area  appears  to  have  dissipated. 

There  is  no  evidence  of  an  appreciable  change  in  the  type  of  weapons  marketable 
in  Mexico. 

Over  the  past  years,  firearms,  explosives  and  ammunition  have  been  bartered  for 
marijuana,  heroin  and  cocaine.  The  barter  of  arms  for  hard  drugs  is  not  a  new  index 
evidencing  a  change  in  the  traffic. 

A  review  of  ATF  investigative  files  indicates  that  the  firearms  involved  in  this  traffic 
are  generally  purchased  legally  or  illegally — others  are  stolen.  All  are  exported  illegally. 

(From  the  Washington  Post.  Oct.  28,  1975] 

Gun  Smuggling  to  Mexico  Rises 

SAN  ANTONIO — Oct.  27  (UPI) — Federal  authorities  say  the  number  of  American 
guns  smuggled  into  Mexico  has  increased  sharply,  with  narcotics  dealers  and  Communist 
terrorist  groups  trying  to  buy  weapons  ranging  from  large-caliber  pistols  to  machine 
guns. 
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"The  weapons  are  commanding  such  a  price  in  Mexico  that  they're  better  than 
money  if  you  can  get  them  in,"  said  Bill  Kline,  head  of  the  Drug  Enforcement  Adminis- 
tration office  here. 

"From  our  intelligence,  1  would  say  this  sort  of  thing  is  on  the  rise  and  has  increased 
substantially   " 

Kline  said  drug  dealers  want  the  military  rifles,  machine  guns  and  large-caliber  pistols 
to  battle  the  Mexican  army,  which  conducts  raids  against  narcotics  traffickers. 

Earlier  this  month.  Rep.  Bob  Wilson  (D-Calif.)  announced  that  the  DEA  had 
discovered  40  instances  in  which  guns  were  stolen  from  U.S.  military  facilities. 

Kline  said  federal  agents  in  Texas  were  working  on  a  case  in  which  34  weapons 
allegedly  were  exchanged  in  Mexico  for  narcotics  bound  for  the  American  market. 

"One  of  the  problems  is  that  there  is  no  inspection  by  U.S.  officials  of  Americans 
going  into  Mexico,"  said  Kline. 

Another  problem  is  with  Mexican  customs  officers,  who,  he  said,  generally  do  not 
search  American  automobiles  destined  only  for  border  cities. 

"They're  taking  everything  from  handguns  to  machine  guns  across  the  border,"  Kline 
said.  "I'm  sure  many  of  the  guns  are  stolen,  but  they're  so  valuable  some  people 
are  just  buying  the  weapons  here  and  then  taking  them  to  Mexico." 

The  Mexican  newspaper  El  Norte  reported  this  month  that  two  Chicano  activists 
from  Texas  were  arrested  at  Monterrey,  Mexico,  on  charges  of  inciting  to  rebellion 
and  smuggling  arms  to  Mexico. 


(From  the  New  York  Times,  July  25,  1975] 

Smuggling  of  Guns  Reported  on  Rise 

WASHINGTON— Gun  smuggling  into  and  out  of  the  United  States  increased  sharply 
in  the  year  ended  June  30,  an  internal  memorandum  of  the  Custom  Service  disclosed 
today. 

The  memo  said  Custom  Service  agents  seized  more  than  41,000  illegal  weapons 
of  various  types  and  more  than  312,000  units  of  explosive  in  that  fiscal  year. 

It  said  agents  made  166  arrests  of  accused  weapons  smugglers,  most  of  them  along 
the  Mexican  border,  in  the  same  period. 


[From  Highwitness  News] 

New  Evidence  Discovered  in  Guns-for-Grass  Deals 

Representative  F.  Edward  Hebert  of  Louisiana  has  found  that  some  1,000  weapons 
were  lost  or  stolen  from  American  military  installations  in  1975.  Hebert  said  that 
hundreds  of  machine  guns  and  rifles  are  finding  their  way  into  the  hands  of  dope 
runners  in  Mexico,  who  pay  far  more  than  the  weapons  are  worth  in  the  States. 
In  most  cases,  Hebert  said,  the  weapons  are  traded  for  heroin,  with  an  M-16  being 
exchanged  for  an  ounce  of  heroin  worth  $1,200  in  Mexico. 

In  his  report,  he  says  that  the  weapons  have  been  used  in  battles  with  the  police 
and  to  protect  shipments  of  heroin  and  marijuana  in  rural  Mexico.  Hebert  also  found 
that  "organized  crime  elements"  were  involved,  and  that  the  weapons  were  also  turning 
up  in  U.S.  terrorist  groups. 

Syndicated  columnist  Carl  Rowan  reported  that  Mexican  President  Echeverria  had 
told  him  that  big  time  traffickers  now  sneak  into  Mexico  in  small  planes  and  pay 
for  their  shipments  with  machine  guns  and  other  weapons.  The  president  claimed 
that  these  weapons  were  responsible  for  the  death  of  at  least  40  soldiers  engaged 
in  wiping  out  poppy  and  marijuana  plantations  in  remote  areas  of  the  country.  Echever- 
ria also  told  Rowan  that  the  weapons  were  reaching  guerrillas. 


Mr.  Agree.  We  would  be  pleased  to  provide  that.  I  might  point 
out  the  Customs  Service  is  the  enforcement  arm  of  the  State  Depart- 
ment Office  of  Munitions  Control  and  we  do  conduct,  in  our  jargon, 
neutrality  investigations  which  involve  the  movement  of  weapons,  am- 
munition, and  the  like  out  of  the  United  States  without  proper  license. 

In  that  regard  last  year  we  had  equally  as  successful  a  year  as 
I  indicated  earlier  in  our  narcotics  operation.  I  think  in  fiscal   1975 
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our  seizure  of  weapons  was  in  the  neighborhood  of  500.  Last  year 
it  exceeded  30,000,  including  the  shipment  of  495-plus  machineguns 
that  were  destined  for  a  Central  or  Latin  American  country,  a  good 
deal  of  weapons.  I  saw  them  when  I  was  in  Atlanta,  and  they  were 
modeled  after  a  gun  made  by  Israel,  a  9  millimeter  machinegun 
equipped  with  a  silencer.  No  telling  what  kind  of  damage  that  kind 
of  illegal  weaponry  would  cause  in  some  of  the  neighboring  countries 
to  the  south. 

As  to  the  physical  transaction  of  weapons  for  narcotics,  we  would 
have  to  largely  accept  DEA's  information  in  that  Customs  is  not 
involved  in  narcotic  intelligence  gathering,  and  their  specifics  would 
be  more  on  point  than  ours.  However,  I  will  say  our  records  will 
be  reviewed  and  any  data  that  we  have  we  will  submit  to  you. 

[Testimony  continues  on  p.  217.] 
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(Exhibit    No.    22) 
DEPARTMENT    OF    THE    TREASURY 

U.S.    CUSTOMS    SERVICE 

WASHINGTON 


MFER  TO 


AUG   3  0  1975 

MAN-6-CC:E  AG 


John  M.   Rector 

Staff  Director  and  Chief  Counsel 

Subcommittee  to  Investigate  Juvenile 

Delinquency 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Rector: 

Re:   earing  Held  on  J-oly  28,  1976 

This  is  in  response  to  a  request  by  the  Subcommittee  for  information 
regarding  recent  assessments  of  Mexican  firearms  for  drug  traffic  as 
well  as  any  internal  reports  about  military  weapon  thefts. 

Enclosed  is  a  memorandum  entitled  "Illicit  Traffic  in  Firearms"  that 
was  prepared  by  our  Office  of  Investigations.   This  memorandum  reflects 
Customs  conclusion  that  the  trading  of  firearms  for  drugs  in  Mexico 
is  not  taking  place  on  a  major  scale. 

In  connection  with  your  request  on  theft  of  military  weapons,  we  enclose 
a  copy  of  a  memorandum  from  the  Chief  of  the  Smuggling  Branch  to  the 
Assistant  Commissioner  (Investigations)  regarding  testimony  before  the 
Department  of  Defense  Arms,  Ammunition,  and  Explosives  Security  Committee. 
It  was  reported  that  the  presentations  by  Customs,  FBI  and  ATF  came  to 
the  same  general  conclusion  that  the  movement  of  weapons  stolen  from 
militaxy  facilities  into  Mexico  is  almost  nil.   Instead,  the  weapons 
illegally  exported  to  Mexico  are  predominantly  commercial  in  nature. 

If  there  is  anything  else  that  the  Subcommittee  desires,  do  not  hesitate 
to  call  on  me. 


Commissioner  of  Customs 
Enclosure 
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MEMORANDUM 

SEP     3  1976 
SUBJECT:    Illicit  Traffic  in  Firearms 


The  U.S.  Customs  Service  has  never  made  any  public  statements  regarding 
firearms  being  traded  for  drugs .    There  have  been  some  newspaper  articles 
regarding  this  subject,  which  are  attributed  to  the  Drug  Enforcement 
Administration . 

Customs  has  jurisdiction  over  the  movement  of  merchandise  into  this  country , 
and  as  such ,  investigates  all  smuggling  violations  of  contraband  entering  the 
United  States ,'  including  the  clandestine  movement  of  military  or  non-military 
weapons.    The  one  exception  is  controlled  substances.    Although  Customs  still 
interdicts  the  smuggling  of  controlled  substances ,  all  investigations  relating 
thereto  are  delegated  to  the  Drug  Enforcement  Administration  under  Reorganiza- 
tion Plan  #2  of  1973. 

As  a  rule ,  the  majority  of  illegal  importation  of  weapons  involve  civilian  personnel 
attempting  to  smuggle  commercial-type  handguns  or  long  guns  into  the  United 
States.    Again,  generally  speaking,  these  weapons  had  been  purchased  in  the 
United  States  and,  for  various  reasons,  taken  to  a  foreign  country  by  the  travelers 
who  then  attempt  to  smuggle  them  in  on  their  return.    Prior  to  the  fall  of  Viet 
Nam,  and  shortly  thereafter,  there  were  wide-scale  instances  of  weapons  being 
discovered  in  the  baggage  and  personal  or  household  effects  of  militai'y  personnel 
returning  to  the  United  States  from  the  Far  East .    The  majority'  of  these  weapons 
consisted  of  captured  foreign  military  weapons  which,  by  their  very  nature 
(fully  automatic) ,  excluded  them  from  entry  into  the  United  States.    There  have 
also  been  some  instances  whereby  weapons  believed  to  have  been  stolen  from 
military  installations  are  discovered  in  the  international  mail . 

Customs  is  also  charged  with  enforcing  Section  38  of  the  Arms  Export  Control 
Act  which  became  effective  on  July  1 ,  1976,  (formerly  the  Mutual  Security  Act 
of  1954,  as  amended)  and  Title  22  CFR ,  parts  121-128,  as  well  as  the  responsibility 
for  investigating  violations  of  the  Act.    This  Act  deals  with  the  exportation  of 
arms ,  ammunition ,  and  implements  of  war  from  the  United  States .    Accordingly , 
arms,  ammunition,  and  implem.ents  of  war  which  appear  on  the  Munitions  Control 
List  must  be  licensed  by  the  Department  of  State,  Office  of  Munitions  Control,  in 
order  to  be  legally  exported  from  the  United  States . 

In  mid-February  1974,  the  Office  of  Investigations  of  the  U.S.  Customs  Service 
instituted  a  Southwest  and  West  Neutrality  Program ,  designed  to  deal  with  the 
illegal  e:>-portation  of  arms  and  other  implements  of  war  from  the  United  States 
to  Mexico  and  to  Central  and  South  American  countries.    In  connection  with  the 
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program,  the  Customs  Attache  in  Mexico  City  regularly  receives  lists  of  firearms 
which  were  seized  in  Mexico  by  Mexican  Customs  officials.    The  lists  are  forwarded 
to  Customs  Headquarters  and  subsequently  to  the  Bureau  of  Alcohol ,  Tobacco 
and  Fireams ,  where  traces  on  the  weapons  are  conducted .    Investigative  leads 
resulting  from  these  traces  are  coordinated  with  the  Bureau  of  Alcohol ,  Tobacco 
and  Firearms ,  where  appropriate .    To  date ,  none  of  these  investigative  leads 
reflect  any  significant  number  of  guns  being  traded  for  narcotics.    While  there 
may  be  some  isolated  instances  of  the  exchange  of  guns  for  narcotics  in  Mexico, 
only  one  Customs  arrest  and  seizure  has  been  made  which  is  directly  related 
thereto ,  and  v:e  do  not  have  any  hard  intelligence  that  this  is  taking  place  -^.i  a 
major  scale . 

During  this  period ,  Customs  has  attempted  to  expand  its  basis  of  information  and 
intelligence  with  respect  to  the  movement  of  arms  to  Mexico ,  both  legally  and 
illegally.    To  augment  its  efforts.  Customs  investigators  have  expanded  the 
Southwest  and  West  Neutrality  Program ,  incorporating  innovative  techniques 
developed  through  enforcement  of  the  Currency  and  Foreign  Transactions 
Reporting  Act.    This  expanded  program  is  called  the  "Mexican  Neutrality  Program", 
which  seeks  to  determine  if  there  actually  exists  a  basis  for  the  persistent 
allegations  regarding  gijns  for  narcotics .    Customs  has  recently  requested  the 
Drug  Enforcement  Administration  to  provide  all  available  information  in  their 
files  concerning  the  exchange  of  guns  for  narcotics ,  and  anticipates  a  renewed 
area  of  cooperation  beneficial  to  both  the  U.S.  Customs  Service  and  the  Drug 
Enforcement  Administration . 

The  U.S.  Customs  Service  has  also  placed  added  emphasis  on  other  types  of 
cases  enforced  by  Customs  which  tend  to  disrupt  the  narcotics  traffic,  as  well 
as  interrupting  smuggling  systems  in  general.    This  is  being  accomplished 
through  added  emphasis  of  our  export  control  cases  and  navigation  violations, 
as  well  as  use  of  the  Currency  and  Foreign  Transactions  Reporting  Act. 

We  also  have  a  very  close  working  relationship  with  the  Mexican  Customs 
Ser\nce  which  is  very  much  concerned  about  the  smuggling  of  contraband, 
including  guns ,  into  Mexico .    This  relationship  has  not  disclosed  any  infor- 
mation on  drugs  for  gun  trafficking . 

The  general  arms  smuggling  trend  along  the  Mexican  border,  from  a  Customs 
viewpoint,  relates  to  Mexican  nationals  entering  this  country  and  effecting 
straw  purchases  of  weapons  through  the  utilization  of  relatives  or  friends  who 
are  naturalized  citizens  of  the  United  States .    These  U.S.  citizens  legally 
purchase  the  weapons  for  the  Mexican  nationals ,  who  illegally  export  them , 
realizing  a  tremendous  profit  on  sales  to  various  Mexican  citizens ,  including 
in  many  instances  Mexican  police  officers.    We  do  not  have,  as  stated  above, 
any  hard  intelligence  indicating  widespread  arms  for  drugs  trafficking. 
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During  Fiscal  Year  76,  Customs  Special  Agents  expended  79,236  investigative 
manhours  and  arrested  166  persons  who  were  attempting  to  illegally  export  arms, 
ammunition,  and  implements  of  war  from  the  United  States.    Seizures  which 
resulted  from  this  type  case ,  as  well  as  instances  where  individuals  attempted  to 
smuggle  weapons  into  the  United  States,  resulted  in  163  gun  seizures  of  21,754 
units;   18  seizures  of  other  weapons,  totaling  20,082  units;  and  82  explosive 
seizures,  totaling  312,689  units. 
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Assistant  Commissioner  (Investigations). 
Chief,  Smuggling  Branch. 

Testimony  Before  Department  of  Defense  Arms,  Ammunition,  and  Explosives 

Security  Committee 

On  May  5,  1976,  William  P.  Clements,  Deputy  Secretary  of  Defense,  established 
the  subject  committee  for  the  purpose  of  reviewing  and  evaluating  the  effectiveness 
of  the  Department  of  Defense  programs  for  the  procurement,  inventory,  accountability, 
transportation,  storage,  and  disposal  of  arms,  ammunition,  and  explosives  with  respect 
to  the  security  practices  and  procedures  related  thereto.  The  U.S.  Customs  Service 
was  requested  to  appear  before  the  committee  and  brief  them  on  the  illegal  movement 
of  Department  of  Defense  arms  and  ammunition  into  and  out  of  the  United  States. 
On  June  24,  1976,  Senior  Special  Agent  Mason,  Information  Management  Specialist 
Scott  Gregory  of  OES,  and  I  attended  the  meeting.  I  made  the  Customs  presentation 
to  the  committee.  Also  present  and  making  presentations  were  representatives  from 
the  FBI,  ATF,  and  DEA. 

For  your  information.  Customs,  FBI,  and  ATF  presentations,  although  different  in 
nature,  arrived  at  the  same  general  conclusion  regarding  the  theft  of  weapons  from 
military  facilities  and  their  subsequent  movement.  This  conclusion  is  that  the  movement 
of  arms  to  Mexico  that  are  currently  in  the  military  arsenal  is  almost  nil.  By  far, 
the  types  of  weapons  being  exported  to  Mexico  are  commercial  and  the  movers  of 
these  weapons  are  governed  for  the  most  part  by  the  profit  motive. 

It  is  interesting  to  note  that  after  our  three  presentations,  the  Chairman  of  the 
committee,  the  Honorable  Will  Tankersley,  read  Jacques  Kiere's  (Director  of  EPIC) 
testimony  before  Representative  Hebert's  House  Armed  Services  Committee  regarding 
arms  traffic  to  Mexico.  It  should  be  noted  that  Chairman  Tankersley  pointed  out 
the  difference  between  testimony  heard  by  him  on  June  24,  1976,  and  testimony 
given  by  Kiere.  He  pointed  this  discrepancy  out  to  the  DEA  representative,  at  which 
time  the  DEA  representative  agreed  with  the  conclusions  reached  by  Customs,  the 
FBI,  and  ATF,  and  stated  that  from  information  available  to  him,  Kiere 's  testimony 
was  not  correct.  Chairman  Tankersley  suggested  that  the  DEA  representative  obtain 
from  Kieie  an  addendum  to  his  ( Kiere 's)  testimony  before  the  House  Armed  Services 
Committee  for  the  purpose  of  setting  the  record  straight.  This  is  the  first  instance 
I  know  of  where  a  DEA  spokesman  has  discounted  and  labelled  as  erroneous  the 
testimony  offered  by  Kiere. 

For  your  information,  the  committee  members  in  attendance  on  June  24,  1976, 
were:  The  Honorable  Will  H.  Tankersley,  Chairman;  David  O.  Cooke  and  Paul  H. 
Riley,  both  Deputy  Assistant  Secretaries  of  Defense;  and  Major  General  Richard  H. 
Thompson,  U.S.  Army. 

Philip  R.  Bowen. 

[Testimony  continued  from  p.  212] 

Mr.  Rector.  I  would  like  to  mention  that  Senator  Hruska  has 
a  number  of  questions  that  will  be  submitted  in  written  form  to 
you  and  the  preceding  witnesses. 

I  would  like  to  apologize  for  the  delay  and  the  time  expended, 
but  I  am  sure  you  agree  that  it  is  important  to  review  the  legislative 
proposals  with  particular  attention  to  the  specific  sections  within  the 
context  in  which  the  administration  intends  to  impact  particular 
behavior  and  practices. 

Are  there  any  more  comments  or  observations  you  would  like  to 
make? 

We  appreciate  your  staying  power  and  cooperation,  and  look  for- 
ward to  working  with  you  and  your  staff. 

Mr.  Macdonald.  We  would  like  to  thank  the  chairman  for  having 
early  hearings  on  the  President's  program,  and  we  are  willing  to  stay 
around  as  long  as  it  takes. 

Mr.  Rector.  In  regard  to  the  intention  of  Chairman  Bayh  regarding 
the  bill,  one  reason  we  were  pursuing  in  such  specific  fashion  some 
of  these  matters— including  the  mandate  regarding  IRS— is  that  we 
have  every  intention  of  reporting  a  bill  this  fall. 

Mr.  Macdonald.  Good. 
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Mr.  Agree.  On  behalf  of  myself  and  the  Customs  Service,  we  ap- 
preciate very  much  the  opportunity  to  be  here  and  discuss  with  you 
the  items  that  we  covered. 

Also  it  will  help  me  in  keeping  a  lithe  and  lean  work  force.  I 
am  trying  to  convmce  them  they  don't  really  need  to  eat  as  much 
for  lunch  as  they  do,  and  I  give  you  a  vote  of  thanks  in  that  regard. 

Mr.  Rector.  On  behalf  of  Senator  Bayh,  again,  thank  you  for 
your  assistance. 

The  subcommittee  is  in  recess,  to  reconvene  on  August  5,  1976. 

[Whereupon,  at  3:40  p.m.,  the  subcommittee  was  recessed  to  recon- 
vene at  9:30  a.m.,  on  August  5,  1976,  in  room  2228,  Dirksen  Senate 
Office  Building.] 


THE  GLOBAL  CONNECTION:  HEROIN 
ENTREPRENEURS 

Narcotic  Sentencing  and  Seizure  Act  of  1976 
(S.  3411  and  S.  3645) 


THURSDAY,  AUGUST  5,   1976 

U.S.  Senate, 
Subcommittee  To  Investigate  Juvenile  Delinquency, 

Committee  on  the  Judiciary, 

Washington,  D.C. 

The  subcommittee  composed  of  Senators  Bayh,  Hart,  Burdick,  Ken- 
nedy, Mathias,  Hruska,  and  Fong,  met,  pursuant  to  notice,  at  9:40 
a.m.,  in  room  2226,  Dirksen  Senate  Office  Building,  Senator  Birch 
Bayh  (chairman  of  the  subcommittee)  presiding. 

Present:  Senator  Bayh. 

Also  present:  John  M.  Rector,  staff  director  and  chief  counsel; 
Mary  Kaaren  Jolly,  editorial  director  and  chief  clerk;  Kevin  O.  Faley, 
assistant  counsel;  Kathy  Williams,  Vicki  Smith  and  Peter  Delio,  staff 
assistants. 

Senator  Bayh.  We  will  convene  our  hearing  this  morning. 

The  subcommittee's  enabling  resolution.  Senate  Resolution  375,  sec- 
tion 12,  94th  Congress,  is  hereby  noted  for  the  record. 

Senator  Bayh.  The  next  witness  is  Dr.  Robert  DuPont,  Executive 
Director  of  the  Cabinet  Committee  on  Drug  Abuse  Prevention,  Treat- 
ment and  Rehabilitation;  and  Director  of  the  National  Institute  on 
Drug  Abuse,  U.S.  Department  of  Health,  Education,  and  Welfare. 
Dr.  DuPont  is  accompanied  by  Dr.  Robert  Shellow,  visiting  scientist 
at  the  National  Institute  on  Drug  Abuse. 

STATEMENT  OF  DR.  ROBERT  L.  DuPONT,  DIRECTOR,  NATIONAL 
INSTITUTE  ON  DRUG  ABUSE;  ACCOMPANIED  BY  DR.  ROBERT 
SHELLOW,  VISITING  SCIENTIST  AND  ROBERT  DORMER,  STAFF 
ATTORNEY,  NIDA,  U.S.  DEPARTMENT  OF  HEALTH,  EDUCATION, 
AND  WELFARE 

Dr.  DuPont.  Thank  you. 

Mr.  Chairman,  you  have  introduced  Dr.  Shellow,  who  will  be  speak- 


[  Editor's  Note. — The  testimony  of  Representative  Charles  A.  Vanik,  and  the  panel 
of  witnesses  from  the  Internal  Revenue  Service,  U.S.  Department  of  the  Treasury, 
led  by  Donald  C.  Alexander,  Commissioner,  are  contained  in  volume  II  of  the  hearing 
record.  The  testimony  of  Dr.  DuPont,  Dr.  Shellow  and  Mr.  Dormer,  NIDA,  U.S. 
Department  of  Health,  Education,  and  Welfare  are  included  in  this  volume.] 
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ing  in  just  a  moment.  Allow  me  to  introduce  Mr.  Robert  Dormer 
who  is  an  attorney  on  the  staff  at  the  National  Institute  on  Drug 
Abuse  who  has  helped  me  deal  with  specific  aspects  of  the  bill  that 
you  are  considering  this  morning. 

I  have  a  statement  which  I  would  like  to  submit  for  the  record  ^ 
in  the  interest  of  conserving  time.  The  first  part  of  that  statement 
deals  with  the  issue  of  the  current  trends  of  drug  use  in  the  United 
States,  and  can  be  very  briefly  summarized  by  saying  that  the  drug 
problem  in  the  Nation  continues  serious  and  unabated  at  this  time, 
including  our  problems  with  heroin  addiction,  our  most  urgent  concern 
in  the  illegal  drug  area. 

With  respect  to  the  bill  we  are  considering,  again,  there  are  many 
aspects  of  this  issue  that  are  covered  in  my  statement.  I  will  restrict 
my  remarks  here  to  one  aspect  of  the  bill  which  concerns  me  and 
leave  for  my  prepared  remarks  the  consideration  of  other  important 
components  of  the  bill  which,  I  think,  are  relatively  less  controversial, 
or  at  least  of  lesser  concern  to  me. 

One  of  the  central  aspects  of  the  current  U.S.  drug  abuse  policy 
is  to  reserve  the  strong  penalties  of  the  criminal  law  for  the  drug 
trafficker  and  to  use  treatment,  rehabilitation,  and  prevention  ap- 
proaches for  the  drug  abuser. 

Of  course,  this  policy  does  not  extend  to  accepting  drug  abuse 
of  even  drug  dependence  as  an  excuse  for  the  commission  of  a  crime. 

Let  me  be  very  clear  about  this.  It  is  my  considered  opinion  that 
the  drug  abuser  who  commits  robbery  and  the  drug  abuser  who  traf- 
ficks  in  drugs  should  be  punished  with  precisely  the  same  severity 
as  the  nondrug  abuser  who  commits  such  crimes. 

Now,  in  this  context,  although  the  current  bill  is  aimed  at  the 
heroin  trafficker,  I  am  concerned  that  it  could  theoretically  be  used 
to  prosecute  individuals  who  casually  sell  small  quantities  of  opiate 
drugs.  Such  a  use  of  this  bill  would  be  contrary  to  the  intention 
of  the  administration  and  the  bill's  supporters.  The  problem,  however, 
is  to  find  a  way  to  make  this  intention  clear  without  weakening  the 
bill  or  handcuffing  law  enforcement  officers  or  prosecutors.  I  am 
not  an  attorney,  but  I  am,  thanks  to  my  conversations  with  many 
attorneys  on  this  issue,  aware  of  the  grave  complexities  posed  by 
this  specific  issue. 

MANDATORY  MINIMUM  SENTENCE  PROVISIONS  OF  BILL 

The  proposed  bill  would  require  that  anyone  convicted  of  any  of- 
fense regarding  the  distribution  of  schedule  1  or  schedule  2  opiate 
drugs  be  subject  to  the  mandatory  minimum  provisions;  further,  he 
may  not  be  paroled  or  placed  on  probation  or  otherwise  have  his 
sentence  suspended  unless  the  court  finds  either  the  defendant  was 
under  1 8  years  old  at  the  time  the  offense  was  committed,  the  defen- 
dant's mental  capacity  was  significantly  impaired,  the  defendant  was 
under  unusual  or  substantial  duress,  or  the  defendant  was  an  accom- 
plice whose  role  in  the  crime  which  was  committed  was  relatively 
minor. 

While  the  existence  within  the  bill  of  these  mitigating  factors  pro- 
vides  the  judge   with   some   discretion   in   imposing   sentences,   these 

'See  p.  222. 
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factors  may  not  be  sufficiently  specific  to  the  realities  of  the  drug 
environment  to  protect  against  the  inappropriate  imposition  of 
minimum  mandatory  sentences  on  inilividuais  other  than  major  traf- 
fickers. 

For  example,  if  an  individual  over  18  years  of  age  who  is  not 
under  unusual  or  substantial  duress  and  who  is  not  significantly  im- 
paired mentally,  is  enrolled  in  a  methadone  program,  and  sells  or 
gives  away  part  of  a  take-home  dose  of  methadone  to  a  friend  or 
acquaintance,  this  activity,  as  I  understand  the  bill,  would  require 
the  imposition  of  a  mandatory  minimum  sentence. 

It  seems  clear  beyond  any  doubt  that  the  tough  provisions  of  this 
bill  are  designed  to  hit  the  trafficker  or  dealer  and  not  the  street 
addict  or  the  methadone  patient.  I  would  like  to  suggest  several 
reasonable  ways  of  resolving  this  apparent  problem. 

One  would  be  not  to  require  mandatory  minimum  3-year  sentences 
for  drug  addicts  or  drug  treatment  patients  convicted  of  selling  small 
quantities  of  opiate  drugs.  For  example,  a  street  heroin  addict  selling 
a  dose  or  two  of  heroin  probably  would  not  be  prosecuted  under 
the  bill,  as  I  understand  the  intent  of  the  Department  of  Justice 
in  this  regard. 

Senator  Bayh.  How  do  you  reach  that  conclusion?  Have  you  found 
someone  who  put  more  meaning  in  those  words  than  would  normally 
be  the  case?  It  seems  to  me,  the  way  it's  worded  right  now — I  don't 
know  what  the  actual  intent  is — but  what  the  words  indicate  now 
is  contrary  to  your  assessment. 

Help  me  with  that,  if  you  will. 

Dr.  DuPoNT.  I  can  only  help  to  a  limited  extent. 

I  have  had  conversations  with  the  officials  of  the  Justice  Depart- 
ment, including  Mr.  Bensinger  and  other  officials,  and  they  have  made 
clear  to  me  that  the  administrative  guidelines  which  will  be  written 
in  response  to  this  bill  will  respond  to  this  specific  issue.  Whether 
that  is  adequate  or  not  is  an  open  question.  But  in  any  event,  that 
is  their  expressed  intention. 

CRIM!N.\L  LAW  TO  BE  DEPENDENT  ON  GUIDELINES? 

Senator  Bayh.  I  think  it  is  a  rather  dangerous  step  to  take  in 
a  free  society — to  write  a  criminal  law  that  says  one  thing  and  then 
depend  on  somebody  to  write  administrative  guidelines  that  say 
something  else.  I  don't  know  that  we  have  ever  done  that  before? 
Isn't  that  a  rather  unusual  departure  from  the  way  we  should  create 
constitutionally  sound,  legislative  criminal  sanctions? 

Dr.  DuPoNT.  I  am  going  to  hide  behind,  once  again,  the  fact  that 
I  am  not  an  attorney.  You  are  talking  about  whether  there  is  precedent 
for  this.  My  understanding  is  that  if  there  is  precedent  it  is  quite 
unusual. 

Senator  Bayh.  I  don't  want  to  prolong  this,  because  I  think  what 
you  are  saying  is  what  I  feel;  neither  one  of  us  wants  to  excuse 
those  who  use  or  traffick  in  small  amounts.  But  we  are  trying  to 
determine  how  we  can  direct  national  policy  to  where  the  problem 
is  greatest  to  get  the  best  return  on  available  resources.  It  seems 
to  me  we  ought  to  direct  our  fire  at  the  major  traffickers. 
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The  offense  involved  in  the  bill  relates  only  to  opiates — any  detecta- 
ble amount,  even  a  trace  of  opiate.  That  is  a  rather  broad  catchall 
approach.  However,  that  can  be  altered  as  long  as  we  understand 
what  we  are  trying  to  accomplish. 

Dr.  DuPoNT.  Your  interruption  of  me  saved  us  both  my  reading 
two  more  pages  of  testimony.  I  will,  because  you  cut  to  the  heart 
of  what  I  think  is  the  essential  point,  just  submit  the  rest  of  the 
testimony  for  the  record. 

[The  complete  statement  follows:] 

PREPARED  STATEMENT  OF  DR.  ROBERT  L.  DuPONT 

Mr.  Chairman  and  members  of  the  committee,  I  would  like  to  discuss  with  you 
today  the  current  trends  in  the  Nation's  drug  abuse  problem,  particularly  our  continuing 
problem  with  heroin.  In  addition,  I  would  like  to  discuss  with  you  my  thoughts  about 
the  administration's  bill  entitled  "The  Narcotic  Sentencing  and  Seizure  Act  of  1976," 
S.  3411. 

The  United  States  experienced  dramatically  increasing  rates  of  heroin  addiction  in 
the  mid-1960's  and  the  early  1970's,  Beginning,  however,  in  mid-1972  and  continuing 
through  most  of  1973,  there  was  a  downward  trend  in  heroin  use  in  the  eastern 
and  central  parts  of  the  country.  It  is  also  worth  noting  that  this  reduction  in  heroin 
use  rates  was  associated  with  a  drop  in  heroin  overdose  deaths  and  with  the  first 
decline  in  the  rate  of  serious  crime  in  our  country  in  over  tv/o  decades.  This  improve- 
ment, the  result  of  the  virtual  elimination  of  the  Turkish-French  heroin  supply  system 
and  the  massive  buildup  of  treatment  services,  unfortunately  led  some  to  the  premature 
conclusion  that  our  heroin  problems  were  over. 

Since  early  1974,  heroin  addiction  has  again  been  on  the  rise.  The  rates  of  overdose 
deaths,  drug-related  health  problems,  and  the  demand  for  treatment  increased  from 
late  1973  through  at  least  the  third  quarter  of  1975.  It  appears  now,  however,  that 
there  may  have  been  a  plateauing  of  heroin  overdose  deaths  starting  at  the  end  of 
1975.  On  the  basis  of  reports  submitted  by  approximately  100  medical  examiners, 
heroin-related  overdose  deaths  may  have  stabilized  at  the  rate  of  about  660  per  quarter. 
This  compares  with  approximately  380  heroin  overdose  deaths  per  quarter  during  the 
last  half  of  1973. 

In  the  District  of  Columbia,  for  example,  in  the  third  quarter  of  1971  there  was 
a  total  of  26  narcotic-related  overdose  deaths  reported  by  the  DC.  medical  examiner. 
Of  these,  23  involved  heroin,  2  involved  methadone  and  1  was  a  combination  of 
heroin  and  methadone.  For  the  entire  year  of  1973,  the  total  number  of  opiate  overdose 
deaths  in  D.C.  had  dropped  to  only  19.  For  1975,  the  figure  had  increased  to  34. 
And  for  the  first  half  of  1976,  the  number  of  narcotic-related  overose  deaths  was 
17. 

I  should  also  note  that  recently  the  successful  cooperation  of  United  States  and 
Mexican  narcotic  agents  resulted  in  the  destruction  of  a  substantial  proportion  of 
the  Mexican  opium  crop.  It  is  anticipated  that  we  will,  in  the  future,  see  some  effects 
from  this  reduction  in  supply,  particularly  in  terms  of  a  reduction  in  overdose  deaths. 
No  efiects  from  this  reduction  in  supply  are  as  yet  clearly  discernible. 

With  regard  to  other  drugs  of  abuse,  there  has  in  the  past  been  a  generally  increasing 
trend  in  use  rates  which  has  been  reported  through  various  surveys  and  studies  funded 
by  the  National  Institute  on  Drug  Abuse.  There  is  now,  however,  some  indication 
that  levels  of  use  for  most  drugs  are  beginning  to  stablize.  For  example,  the  annual 
study  which  has  been  conducted  in  the  San  Mateo  California  County  School  Department 
from  1968  to  the  present  time  showed  increasing  levels  of  abuse  for  most  drugs 
from  1968  through  1974.  The  1976  data  show  an  indication  of  a  plateauing  in  the 
use  of  most  of  these  substances.  However,  it  is  important  to  point  out  that  this  plateau 
is  at  rather  high  levels  of  use.  Many  of  the  people  who  do  not  use  drugs  now  in 
this  well-studied  bellwether  county  may  not  do  so  because  of  their  concern  about 
the  health  consequences  of  use  or  because  of  the  fact  that  such  use  is  contrary 
to  their  religious  or  other  beliefs.  This  preeminence  of  health  and  values  as  reasons 
for  not  using  drugs  is  borne  out  by  one  of  our  national  studies  which  showed  that 
concern  about  being  arrested  was  only  the  third  most  frequent  answer  given  by  young 
people  to  a  question  about  why  they  did  not  use  marihuana. 

In  discussing  drug  use,  it  is  important  to  remember  that  not  all  drug  use  produces 
equally  adverse  social  consequences.  For  this  reason,  the  Federal  Government  has 
placed  greater  priority  in  both  our  treatment  and  enforcement  efforts  on  those  drugs 
that   create    the    greatest   social    and   individual    harm.    The    primary   drug  of  concern. 
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both  for  supply  and  demand  reduction  programs,  is  heroin.  Although  it  is  estimated 
that  only  two-tenths  of  1  percent  of  our  population  uses  heroin  on  a  daily  basis, 
heroin  use  accounts  for  over  $7  billion  of  our  total  $10  billion  social  cost  of  illicit 
drug  use.  Responding  to  this  realization  the  Domestic  Council  Task  Force  in  its  White 
Paper  on  Drug  Abuse  recommended  that  Federal  law  enforcement  efforts  focus  on 
heroin  supply  and  further  that  these  efforts  target  on  major  trafficking  organizations 
rather  than  upon  drug  users.  With  regard  to  diug  abusers,  the  Domestic  Council 
Task  Force  recommended  that  treatment,  even  for  criminal  offenders,  be  given  a 
high  priority.  As  a  country,  we  are  coming  to  the  conclusion  that  drug  abusers  are 
more  effectively,  more  humanely,  and  more  economically  dealt  with  through  our  drug 
abuse  treatment  system  and  that  the  severe  penalties  of  the  criminal  law  should  be 
reserved  for  drug  traffickers. 

Having  briefly  summarized  the  current  drug  abuse  situation  in  the  United  States, 
let  me  turn  to  the  proposal  immediately  at  hand.  I  wholeheartedly  support  the  Presi- 
dent's bill  entitled  "The  Narcotic  Sentencing  and  Seizure  Act  of  1976." 

It  has  many  features  which  commend  it  for  prompt,  positive  action.  It  reflects  and 
extends  the  important  principles  of  our  recently  developed  national  drug  abuse  policy. 
It  focuses  clearly  on  the  heroin  trafficker— thus  it  is  not  a  diffuse,  and  unfocused 
attack  on  the  entire  "drug  problem."  The  3-year  mandatory  minimum  sentence 
proposed  is  a  serious  and  severe  penalty  but  it  is  not  draconian. 

Although  there  is  great  controversy  about  the  issue  of  pre-trial  detention,  I  have 
concluded  that  the  administration's  bill  sets  forth  careful,  reasonable,  and  narrowly 
limited  guidelines  which  govern  the  judges'  use  of  this  provision.  The  bill  also  provides 
for  forfeiture  of  cash  which  was  to  be  used  in  narcotics  transactions  as  well  as  providing 
for  the  seizure  of  the  proceeds  of  such  transactions.  In  addition,  the  bill  requires 
the  reporting  of  any  intended  transfer  of  more  than  $5,000  out  of  the  United  States 
and  the  immediate  reporting  of  vessels  which  enter  U.S.  ports.  Each  of  these  is  an 
important  and  relatively  uncontroversial  step  aimed  at  strengthening  the  supply  reduc- 
tion components  of  our  drug  abuse  prevention  program. 

There  is,  however,  one  aspect  of  the  bill  which  gives  me  some  potential  cause 
for  concern.  As  I  mentioned  earlier  in  my  statement,  one  of  the  central  aspects  of 
the  current  United  States  drug  abuse  policy  is  to  reserve  the  strong  penalties  of  the 
criminal  law  for  the  drug  trafficker  and  to  use  treatment,  rehabilitation  and  prevention 
approaches  for  the  drug  abuser.  Of  course  this  policy  does  not  extend  to  accepting 
drug  abuse  or  even  drug  dependence  as  an  excuse  for  the  commission  of  a  crime. 
Let  me  be  very  clear  about  this:  It  is  my  considered  opinion  that  the  drug  abuser 
who  commits  robbery  and  the  drug  abuser  who  trafficks  in  drugs  should  be  punished 
with  precisely  the  same  severity  as  the  nondrug  abuser  who  commits  such  crimes. 

Now  in  this  context,  although  the  current  bill  is  clearly  aimed  at  the  heroin  trafficker, 
I  am  concerned  that  it  could  theoretically  be  used  to  prosecute  individuals  who  casually 
sell  small  quantities  of  opiate  drugs.  Such  a  use  of  this  bill  would  clearly  be  contrary 
to  the  intention  of  the  administration  and  the  bill.s  supporters.  The  problem,  however, 
is  to  find  a  way  to  make  this  intention  clear  without  weakening  the  bill  or  handcuffing 
law  enforcement  officers  or  prosecutors. 

I  am  not  an  attorney  but,  I  am— thanks  to  my  conversations  with  many  attorneys 
on  this  issue — aware  of  the  grave  complexities  posed  by  this  issue. 

The  proposed  bill  would  require  that  anyone  convicted  of  any  offense  regarding 
the  distribution  of  a  Schedule  I  or  Schedule  11  opiate  be  subject  to  the  mandatory 
minimum  provisions.  Further,  he  may  not  be  paroled  or  placed  on  probation  or  other- 
wise have  his  sentence  suspended  unless  the  court  finds  either  the  defendant  was 
under  18  years  old  at  the  time  the  offense  was  committed,  the  defendant's  mental 
capacity  was  significantly  impaired,  the  defendant  was  under  unusual  and  substantial 
duress,  or  the  defendant  was  an  accomplice  whose  role  in  the  crime  which  was  com- 
mitted was  relatively  minor. 

While  the  existence  within  the  bill  of  these  mitigating  factors  provides  the  judge 
with  some  discretion  in  imposing  sentences,  these  factors  may  not  be  sufficiently  specific 
to  the  realities  of  the  drug  environment  to  protect  against  the  inappropriate  imposition 
of  minimum  mandatory  sentences  on  individuals  other  than  traffickers.  For  example, 
if  an  individual  over  18  years  old,  who  is  not  under  unusual  and  substantial  duress 
and  who  is  not  significantly  impaired  mentally,  is  enrolled  in  a  methadone  program, 
and  he  sells  or  gives  away  part  of  a  take-home  dose  of  methadone  to  a  friend  or 
acquaintance,  this  activity,  as  I  understand  the  bill,  would  require  the  imposition  of 
the  mandatory  minimum  sentence.  It  seems  clear  beyond  any  doubt  that  the  tough 
provisions  of  this  bill  are  designed  to  hit  the  trafficker  or  dealer  and  not  the  street 
addict  or  methadone  patient. 
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I  would  like  to  suggest  reasonable  ways  of  resolving  this  apparent  problem.  One 
would  be  not  to  require  a  mandatory  minimum  for  drug  addicts  or  drug  treatment 
patients  convicted  of  selling  small  amounts  of  opiate  drugs.  For  example,  street  heroin 
addicts  selling  a  dose  or  two  of  heroin  probably  would  not  be  prosecuted  under 
this  bill,  as  1  understand  the  intent  of  Department  of  Justice  in  this  regard.  Such 
an  individual  is  not  a  "trafficker"  in  the  usual  sense  of  the  word.  The  Domestic 
Council  White  Paper  supports  the  use  of  drug  abuse  treatment  as  an  alternative  to 
incarceration  as  the  primary  method  of  dealing  with  drug  users.  By  requiring  mandatory 
minimum  sentences  for  the  lowest  level  offender  we  are  defeating  this  objective. 
Another  partial  solution  to  this  problem  would  be  to  spell  out  clearly  in  the  legislative 
history  that  the  exception  for  unusual  and  substantial  duress  would  ordinarily  include 
the  sale  of  small  amounts  of  heroin  by  a  heroin  addict  for  the  primary  purpose  of 
supporting  his  addiction.  It  could  also  include  within  the  ambit  of  this  exception  if 
clearly  spelled  out,  the  sale  of  a  mere  supply  of  take-home  methadone  by  a  methadone 
patient.  Another  possible  approach  would  be  not  to  require  the  mandatory  minimum 
in  cases  involving  first  offenders. 

An  alternative  remedy  is  available:  Because  the  3-year  mandatory  minimum  sentence 
applies  to  all  convictions  for  sales  of  opiates,  the  Justice  Department,  in  its  administra- 
tive guidelines  for  Federal  prosecution,  should  continue  to  emphasize  that  cases  which 
do  not  involve  relatively  high  level  traffickers  or  a  large  volume  of  drugs  should 
ordinarily  not  be  prosecuted  at  the  Federal  level.  These  small  level  cases  have  in 
the  past  generally  been  prosecuted  in  State  and  local  courts  and  this  should  continue. 
In  this  way  we  can  ensure  that  necessary  distinctions  are  made  between  major  and 
minor  offenders.  The  legislative  history  should  clearly  state  that  the  primary  purpose 
of  this  bill  is  to  impact  upon  large  scale  heroin  traffickers  and  dealers. 

This  solution,  while  itself  not  satisfactory  to  everyone,  is  the  one  I  support.  Further- 
more, in  order  to  determine  if  this  Federal  prosecutorial  discretion  is  being  exercised 
in  a  proper  manner,  it  would  clearly  be  an  appropriate  function  of  congressional 
oversight  committees,  such  as  this  one,  to  monitor  the  implementation  of  this  provision. 

Mr.  Chairman,  let  me  reemphasize  that  I  believe  strongly  that  a  vigorous  coordinated 
supply  reduction-demand  reduction.  Federal  drug  abuse  prevention  effort  is  absolutely 
essential  if  we  are  to  make  progress  in  our  attempts  to  reduce  the  adverse  consequences 
of  drug  abuse.  The  Domestic  Council  White  Paper  recognizes,  as  I  do,  that  we  will 
never  eliminate  drug  abuse.  But  we  can  focus  our  efforts  on  those  types  of  drug 
abuse  which  are  most  destructive  to  the  fabric  of  society,  and  we  can  improve  our 
efforts.  One  area  of  improvement  is  addressed  by  this  bill:  It  is  essential  that  we 
increase  the  risks  of  doing  business  as  a  heroin  trafficker  in  order  to  further  reduce 
the  availability  of  heroin.  Reasonable  mandatory  minimum  sentences  as  proposed  in 
this  bill  are  one  way  of  achieving  this  goal.  I  support  their  adoption  and  the  passage 
of  this  bill. 

Mr.  Chairman,  I  will  be  glad  to  answer  any  questions  that  you  or  the  other  subcom- 
mittee members  may  have.  Thank  you  very  much. 

MAXIMUM  SENTENCE  TO  JUDGE'S  DISCRETION 

Dr.  DuPoNT.  Let  me  make  one  additional  point  that  was  not  made 
clearly  in  my  statement:  If  the  committee  in  reporting  out  a  bill 
does  limit  the  application  of  the  mandatory  minimum  provision  in 
some  way,  it  is  important  to  recognize  that  this  does  not  remove 
from  the  judge  the  capacity  to  impose  a  sentence  of  up  to  15  years 
and  a  fine  of  up  to  $25,000.  In  much  of  the  public  discussion  of 
this  issue  there  has  been  some  confusion  on  that  point. 

The  issue  at  stake  here  is  what  the  minimum  sentence  is  and  not 
what  the  maximum  is.  The  maximum  sentence  that  is  available  to 
the  judge,  even  if  you  did  carve  out  a  provision  to  make  this  distinc- 
tion in  the  law,  would  still  be  applicable  and  could  be  a  rather  severe 
sentence. 

Senator  Bayh.  I  understand  that,  and  I  also  understand  the  seri- 
ousness of  the  mandatory  sentences  provided  by  a  legislative  body. 
You  can  never  come  to  grips  with  extenuating  circumstances.  But 
I  think  this  problem  is  so  severe,  and  its  impact  on  society  in  general 
is  so  great,  that  in  certain  selected  cases  I  want  those  who  are  going 
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to  be  tempted  to  take  advantage — to  make  a  quick  buck — at  the 
expense  of  others  to  know  that  the  penalty  is  going  to  be  certain 
and,  hopefully,  quickly  imposed. 

Dr.  DuPoNT.  Yes,  sir,  and  I  support  that  personally. 

Senator  Bayh.  I  know  you  heard  the  discussions  we  have  had  earlier 
about  the  importance  or  lack  thereof  of  IRS  giving  special  attention 
to  drug  tax  evaders.  The  IRS  cannot  do  it  by  itself.  But,  certainly 
the  IRS  does  have  a  tool  that  is  not  available  to  others.  I  asked 
Mr.  Alexander  about  a  statement  he  had  made  before  the  American 
Bar  Association  in  Honolulu,  in  the  summer  of  1974,  in  which  he 
pointed  out  that  the  IRS  was  going  to  deemphasize  the  special  task 
force — NTTP — approach  which  directed  resources  toward  those  tax 
evaders  who  were  high-level  drug  traffickers. 

I  noticed  that  about  the  same  time — in  fact,  in  June  of  that  same 
year — a  document  entitled,  "Federal  Strategy  for  Drug  Abuse  and 
Drug  Traffic  Prevention,  1974"  was  released.*  It  was  transmitted  to 
the  President  over  your  signature,  part  of  which  contains  the  following 
text. 

First,  it  targets  major  drug  traffickers  as  one  of  five  principal  targets. 
Second,  it  says  at  page  67: 

The  Treasury  Department,  through  the  Internal  Revenue  Service,  is  continuing  its 
program  involving  intensive  investigation  of  the  incoming  tax  returns  of  suspected 
drug  traffickers.  Since  drug  traffickers  rarely  declare  their  illicit  income,  tax  audits, 
and  investigations  can  be  very  productive  even  when  other  Federal  agencies  are  unable 
to  obtain  enough  evidence  to  prosecute  the  traffickers  successfully  for  drug  law  viola- 
tions. 

Further,  the  following  page  says: 

The  strategy  in  the  1974  action  plan  in  the  area  of  criminal  investigative  activities 
against  major  drug  traffickers  includes  the  following: 

And  the  second  item  specifies: 

The  Internal  Revenue  Service  will  expand  its  investigations  of  tax  evasion  as  part 
of  increased  Federal  efforts  against  nonopiate  drug  distribution. 

Let  me  go  further. 

You  are  one  of  those  that  participated  in  the  drafting  of  September 
1975  White  Paper  on  Drug  Abuse;  ^  is  that  correct? 

Dr.  DuPoNT.  Yes,  sir. 

Senator  Bayh.  Despite  the  1974  strategy  which  was  enunciated 
the  year  before,  and  the  1975  White  House  White  Paper  makes  the 
following  assessment  at  page  43. 

By  focusing  on  the  traffickers"  fiscal  resources,  the  government  can  reduce  the  flow 
of  drugs  in  two  ways.  First,  high-level  operators,  usually  well  insulated  from  narcotics 
charges,  can  often  be  convicted  for  tax  evasion.  Second,  since  trafficking  organizations 
require  large  sums  of  money  to  conduct  their  business,  they  are  vulnerable  to  any 
action  that  reduces  their  working  capital. 

PRESENT  IRS  POLICY  NONEFFECTIVE  IN  PRIORITIES 
Then  the  White  Paper  states: 


'Federal  Strategy  for  Drug  Abuse  and  Drug  Traffic  Prevention,  1974.  For  sale  by  Superintendent 
of  Documents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402.  Price  $1.15.  Stock  No. 
41  10-00014. 

^  White  Paper  on  Drug  Abuse,  September  1975-A  Report  to  the  President  from  the  Domestic 
Council  Drug  Abuse  Task  Force.  For  sale  by  Superintendent  of  Documents,  U.S.  Government  Print- 
ing Office,  Washington,  DC.  20402.  Price  $1.55.  Stock  No.  041-010-00027-4. 
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The  IRS  has  conducted  an  extremely  successful  program  that  identifies  suspected 
narcotics  traffickers  susceptible  to  criminal  and  civil  tax  enforcement  action.  Recently, 
the  program  has  been  assigned  a  low  priority  because  of  IRS  concern  about  possible 
abuses.  The  task  force  is  confident  that  safeguards  against  abuse  can  be  developed, 
and  strongly  recommends  re-emphasizing  this  program.  The  IRS  should  give  special 
attention  to  enforcement  of  income  tax  laws  involving  suspected  or  convicted  narcotics 
traffickers. 

What  has  happened? 

Also,  Mr.  David  Macdonald,  Assistant  Secretary  of  the  Treasury, 
in  addressing  a  memorandum  to  the  Deputy  Secretary  through  the 
Under  Secretary,  has  the  following  observations — this  is  a  memoran- 
dum of  March  3,  1975: 

Treasury  will  be  hard  put  to  explain  why,  especially  in  a  period  of  hard  times 
for  the  average  workingman  whose  dollar  is  being  eaten  up  by  inflation,  we  are  saction- 
ing  an  IRS  policy  that  picks  on  the  little  guy  but  lets  the  bigshot  racketeer  get  off, 
as  the  average  citizen  would  put  it. 

And  Secretary  Macdonald  has  other  things  to  say  about  the  short- 
coming of  the  present  IRS  policy. 

Now,  isn't  anybody  listening  over  at  IRS?  How  can  there  be  such 
a  great  differential  between  what  is  said  at  the  White  House  and 
what  is  said  at  Treasury  and  the  policy  that  is  followed  at  IRS? 

Dr.  DuPoNT.  Well 

Senator  Bayh.  Well,  is  it  fair  to  ask?  I  assume  you  meant  what 
you  said.  Do  you  still  mean  it? 

Dr.  DuPoNT.  Yes;  I  think  one  fact  to  be  considered  is  the  limitations 
on  the  power  of  the  people  within  the  executive  branch  to  get  com- 
pliance in  all  of  the  components  of  the  executive  branch.  I  have 
great  hopes  that  this  hearing  and  your  involvement  in  this  issue  will 
help  to  change  the  thinking  in  IRS,  because  I  share  with  you  a  strong 
conviction  that  this  is  one  of  the  most  important  areas  for  our  drug 
abuse  prevention  effort. 

One  of  the  grave  problems  in  the  supply  reduction  area  has  been 
the  excessive  emphasis  on  the  small  dealer  and  the  limited  activities 
impacting  on  high-level  drug  traffickers. 

IRS  COULD  LEAD  ATTACK  ON   DRUG  TRAFFICKERS 

As  you  point  out,  one  tool  that  is  most  effective  in  dealing  with 
the  high-level  trafficker  is  the  tax  law  as  administered  by  the  IRS. 
I  think  that  Mr.  Alexander's  concern  about  political  abuses  of  IRS 
can  adequately  be  dealt  with  without  sacrificing  this  extremely  impor- 
tant tool. 

I  was  the  head  of  the  Narcotics  Treatment  Administration  in 
Washington,  D.C.,  at  the  time  of  the  initial  activity  of  IRS  in  the 
drug  abuse  field — that  is  before  they  downgraded  it — and  let  me  assure 
you  that  the  impact  of  IRS  activity  was  very  strongly  felt  in  the 
District  of  Columbia.  It  led  to  a  sense  of  energizing  and  hopefulness 
on  the  part  of  everybody  in  the  local  drug  field  at  the  time.  I  hope 
that  with  a  rejuvenated  activity  at  IRS,  with  the  leadership  and  en- 
couragement of  this  committee,  this  will  happen  again  on  a  national 
scale. 

Senator  Bayh.  I  don't  think  anybody  wants  to  get  the  Commissioner 
of  the  IRS  angry  at  them.  However,  it  seems  we  have  to  recognize 
that  somebody  is  missing  the  boat  in  this  area.  There  has  been,  what 
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I  would  think,  a  significant  decrease  in  the  request  to  OMB  for 
resources  for  IRS  to  pursue  this  attack  on  the  high-level  traffickers. 
Can  you  shed  any  light  on  the  reason  behind  that? 

Dr.  DuPoNT.  I'cannot. 

As  I  understand,  though,  there  may  be  some  question  about  whether 
IRS  spent  the  money  in  the  drug  area  that  they  already  had,  and 
there  was  some  question  about  whether  they  would  spend  additional 
money  specifically  on  drug-related  efforts.  But  in  any  event,  it  is 
my  understanding  that  OMB  and  the  Domestic  Council  are  unequivo- 
cal in  their  support  of  IRS  activity  in  this  area. 

I  have  had  the  experience  of  talking  specifically  with  the  President 
on  this  very  point,  and  I  know  that  he  is  very  aware  of  the  specific 
problems  in  this  area  and  the  importance  of  tax  activity  against  traf- 
fickers. So  I  have  a  feeling  we  are  going  to  see  some  progress  in 
the  next  few  months. 

Senator  Bayh.  What  is  being  done  about  it? 

Dr.  DuPoNT.  I  don't  know. 

Senator  Bayh.  Here  we  have  a  widely  publicized  speech  from  Pres- 
ident Ford  and  many  of  us  applaud  aspects  of  its  contents;  and 
yet  the  amount  of  resources  going  into  the  area  are  subsequently 
reduced.  I  had  heard  rumbles — in  fact,  it  was  whispered  in  my  ear 
after  Mr.  Alexander  left  or  I  would  have  brought  it  to  his  atten- 
tion— that  people  at  OMB  and  over  at  Treasury  are  angry  with  him 
because  of  the  fact  that  the  narcotic  traffickers  tax  program  wasn't 
being  done  that  they  did  not  want  to  give  him  money  that  was  not 
going  to  be  used  properly. 

Well,  it  seems  to  me  there  is  one  way  to  remedy  that,  and  that's 
not  to  decrease  the  effort  but  to  get  somebody  else  to  do  the  job 
correctly;  if,  indeed,  that  is  the  assessment.  I  don't  know.  You  seem 
to  lend  some  credence  to  that. 

IRS  SHOULD  IMPROVE  ACTIVITIES  IN  NARCOTICS  ATTACK 

Dr.  DuPoNT.  Well,  I  am  not  competent  to  judge  Mr.  Alexander's 
performance  across  the  board  in  terms  of  the  wide  range  of  activities 
that  he  is  involved  in.  But  I  would  say  I  am  not  satisfied  with  what 
IRS  is  doing  in  the  narcotics  field,  and  I  think  something  has  to 
be  done  to  improve  it. 

Senator  Bayh.  You  are  here  as  a  representative  of  the  President 
and  the  Cabinet  Committee  on  Drug  Abuse  Prevention,  Treatment 
and  Rehabilitation.  You  might  convey  our  very  sincere  wishes  from 
one  subcommittee  chairman  to  cooperate  with  the  President  in  any 
way  he  can,  either  to  strengthen  the  laws  or  in  the  capacity  as  a 
member  of  another  committee  to  get  the  resources  necessary.  Let's 
not  quit  and  say  because  it  allegedly  experienced  some  problems 
or  because  Mr.  Alexander  has  effectively  sandbagged  it  we  are  going 
to  cut  off  the  arms  and  legs  of  the  narcotics  traffickers  tax  program. 
Is  there  any  reason  why  we  should  not  have  this  special  program 
revitalized? 

[Exhibit  No.  23] 

Cabinet  Committee  on  Drug  Abuse  Prevention,  Treatment  and  Rehabilitation 

The  President's  Memorandum  on  the  Responsibihties  of  the  Committee  and  the 
Designation  of  Its  Members.  Dated  May  12,  1976.  Released  May  13,  1976 
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Memorandum  for;  The  Secretary  of  Defense;  the  Secretary  of  Labor;  The  Secretary 
of  Health,  Education,  and  Welfare;  The  Administrator  of  Veterans'  Affairs 

Subject:  Cabinet  Committee  on  Drug  Abuse  Prevention,  Treatment  and  Rehabilita- 
tion. 

The  need  to  provide  humane  and  effective  drug  abuse  prevention,  treatment  and 
rehabilitation  services  to  balance  our  law  enforcement  efforts  aimed  at  drug  traffickers, 
has  been  clearly  established.  Given  the  magnitude  of  the  drug  abuse  problem  and 
its  impact  on  the  health  and  well-being  of  our  nation,  it  is  vitally  important  that 
the  efforts  of  the  various  departments  and  agencies  of  the  Federal  government  responsi- 
ble for  providing  these  services  be  integrated  into  an  effective  overall  program. 

In  my  recent  message  to  the  Congress  on  drug  abuse,  I  announced  the  establishment 
of  a  Cabinet  Committee  on  Drug  Abuse  Prevention,  Treatment  and  Rehabilitation, 
to  have  responsibility  for  oversight  and  coordination  of  all  Federal  activities  in  this 
area.  You  are  hearby  appointed  members  of  the  Cabinet  Committee,  along  with  such 
other  members  as  I  may  appoint  from  time  to  time.  The  Secretary  of  Health,  Education, 
and  Welfare  will  serve  as  Chairman  of  the  Cabinet  Committee. 

The  Cabinet  Committee  shall  be  supported  by  a  Working  Group  composed  of  person- 
nel from  each  Federal  department  and  agency  having  drug  abuse  prevention,  treatment 
or  rehabilitation  responsibility  and  the  Office  of  Management  and  Budget.  The  Secretary 
of  Health,  Education,  and  Welfare  shall  designate  an  Executive  Director  of  the  Cabinet 
Committee,  who  shall  be  Chairman  of  the  Working  Group. 

The  Cabinet  Committee  shall  be  responsible  for  the  coordination  of  all  policies 
of  the  Federal  government  relating  to  the  drug  abuse  prevention,  treatment  and  reha- 
bilitation services,  as  well  as  related  research  activities.  To  the  maximum  extent  per- 
mitted by  law.  Federal  departments,  agencies  and  offices  shall  cooperate  with  the 
tabinet  Committee  in  carrying  out  its  responsibilities. 

More  specifically,  the  Cabinet  Committee  shall: 

(  1 )  develop  and  implement  the  Federal  strategy  with  respect  to  drug  treatment, 
rehabilitation,  prevention  and  research; 

(2)  assure  proper  coordination  among  Federal  drug  treatment  and  rehabilitation 
programs,  including  the  collection,  analysis  and  dissemination  of  information; 

(3)  assure  that  Federal  prevention,  treatment  and  rehabilitation  resources  are  effec- 
tively utilized; 

(4)  provide  liaison  between  the  Executive  Branch  and  Congress,  State  and  local 
goverments  and  the  public; 

( 5 )  assure  implementation  of  relevant  recommendations  contained  in  the  Domestic 
Council's  White  Paper  on  Drug  Abuse; 

(6)  develop  and  monitor  a  plan  for  improving  job  opportunities  for  former  addicts; 

( 7 )  evaluate  and  make  recommendations  to  improve  Federal  drug  treatment  and 
rehabilitation  programs;  and 

(8)  report  progress  to  me  on  October  1,  1976,  and  periodically  thereafter. 

In  addition  to  the  above  on-going  responsibilities,  the  Chairman  of  the  Cabinet 
Committee,  shall  work  closely  with  the  Attorney  General  to  develop  plans  for  improving 
the  coordination  between  law  enforcement  and  drug  abuse  prevention,  treatment  and 
rehabilitation  programs. 

Gerald  R.  Ford. 

Note:  The  text  of  the  memorandum  was  made  available  by  the  White  House  Press 
Office.  It  was  not  issued  in  the  form  of  a  White  House  press  release. 

WATERGATE  EXCUSE  IRRELEVANT  TO  ISSUE 

Dr.  DuPoNT.  No.  On  the  basis  of  what  I  understand  and  what 
I  have  heard  this  morning,  and  my  review  of  the  excellent  summary 
that  you  submitted  in  the  Congressional  Record  following  last  week's 
hearings,  I  am  persuaded  that  we  do  need  a  special  program. 

We  are  talking  about  reasons  for  the  behavior  that  we  are  observing 
in  the  IRS.  One  we  focused  on  is  the  concern  about  politicalization. 
Mr.  Alexander  referred  to  Watergate,  and  I  thought  your  statement 
about  that  was  very  eloquent,  because  I  think  it  is  irrelevant  to  what 
we  are  talking  about.  But  I  think  it  is  on  his  mind. 

Senator  Bayh.  I  can  understand  why  it  would  be  on  his  mind. 
I  did  not  bring  it  out,  but  I  think  it's  a  real  copout  to  suggest  because 
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they  had  Watergate,  that  we  are  not  now  able  to  conform  to  an 
acceptable  standard.  There  are  others  who  do  conform  to  the  standard 
and  are  ^iven  marching  orders  and  strict  criteria  to  follow  and  go 
about  their  jobs.  Let's  get  on  with  it. 

BUREAUCRATIC  RESPONSES  TO  MAIN  ISSUES 

Dr.  DuPont.  Yes;  Mr.  Chairman.  And  there  is  another  problem 
which  we  have  not  focused  on  which  I  spent  a  good  bit  of  my 
professional  life  in  the  past  decade  dealing  with.  When  we  were  deal- 
mg  with  people  whose  bureaucratic  responsibilities  cover  a  very  broad 
range  of  issues,  and  one  component  of  that  broad  range — such  as 
the  drug  component  gets  special  legislative  attention,  executive  branch 
attention,  public  attention — the  bureaucrat  with  the  broad  responsibili- 
ty will  often  attempt  to,  on  the  one  hand,  put  the  special  concern — in 
this  case,  drug  abuse — down  into  a  relatively  minor  position;  or,  on 
the  other  hand  try  to  use  the  energy  that  is  created  by  that  to  run 
his  entire  budget  and  organization. 

In  other  words,  he  tries  to  get  not  just  additional  funds  for  drug 
abuse  activities,  but  get  additional  funds  for  the  entire  range  of  bu- 
reaucratic activities  that  the  individual  is  concerned  with.  That  is 
very  destructive  tendency,  but  a  very  common  one.  We  had  it  in 
the  drug  field  in  dealing  with  our  mental  health  colleagues,  where 
for  many  years  they  used  the  public's  concern  with  drugs  to  fund 
a  broad  range  of  perfectly  appropriate  mental  health  activities  that 
didn't  have  anything  to  do  with  drugs.  It  was  because  of  that  activity 
that  ultimately  the  National  Institute  on  Drug  Abuse  was  created 
as  a  separate  entity.  We  simply  could  not  solve  that  problem  in 
the  ambit  of  overall  mental  health.  I  don't  know  the  details  in  IRS, 
but  on  the  basis  of  what  I  heard  from  Mr.  Alexander  today,  it  seems 
very  possible  that  a  similar  activity  and  a  similar  solution — which 
is  to  identify  a  specific  identifiable  budgetary  administrative  responsi- 
bility in  IRS — may  be  justified.  And  when  IRS  comes  back,  in  response 
to  your  questions,  and  they  say  they  can't  identify  their  drug  abuse 
activities  specifically  because  they  are  woven  into  the  fabric  of  the 
entire  agency;  that  seems,  to  me,  to  be  unresponsive  to  the  specific 
concerns  of  this  committee  and  of  the  President.  Thus,  to  have  specific 
accountability  on  drug  abuse  within  IRS,  it  presumably,  will  be  neces- 
sary to  have  a  separate  drug  abuse  unit. 

Senator  Bayh.  Well,  Mr.  Alexander  and  his  staff  pointed  out  that 
they  were  allegedly  shifting  from  the  emphasis  on  street  people  to 
some  of  the  more  sophisticated  business  types  who  were  making  it 
possible  for  these  street  people  to  operate. 

From  your  experience  in  the  drug  field,  is  it  not  a  reasonable 
assessment  that  a  shift  to  the  shadowy  figures — as  Congressman  Vanik 
described  them,  the  persons  behind  the  scenes  that  makes  all  this 
possible — that  the  very  shift  to  those  persons,  more  sophisticated, 
more  removed  from  the  scenes,  perhaps  better  educated,  more  diverse, 
with  an  opportunity  to  thwart  prosecution — from  the  street  to  the 
suite  is  a  good  policy?  That's  not  bad. 

Dr.  DuPoNT.  It's  too  bad  we  don't  have  television  here  for  that. 

Senator  Bayh.  That  approach  requires  a  degree  of  sophistication 
and  specialization  far  above  what  would  be  necessary  if  you're  worry- 
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ing  solely  about  street  or  low-level  distributors;  is  that  an  unreasonable 
assessment? 

APPLY   PRESSURE  TO  SUITE— NOT  STREET— PEOPLE 

Dr.  DuPoNT.  No,  that  makes  great  sense  to  me,  Mr.  Chairman. 

The  public  support  for  that  kind  of  shift  is  very  broad.  Mr.  Alex- 
ander, as  I  understand  it,  is  under  no  pressure  to  go  back  to  dealing 
with  the  street  people.  What,  in  fact,  he  is  under  pressure  to  do 
is  to  be  more  effective  in  dealing  with  the  suite  people,  as  you  have 
talked  about  them.  He  is  being  asked  to  be  more  effective  in  nailing 
the  bigtime  profiteers  in  illicit  opiate  drugs  who  are  not  now  paying 
any  taxes  on  these  deadly  profits. 

Senator  Bayh.  Now  if  I  might  address  a  question  to  you,  that 
perhaps  you  or  Mr.  Dormer  might  want  to  answer.  We  were  told 
by  Mr.  Alexander  that  one  of  the  problems  he  had  was  that  Congress 
was  imposing  burdens  on  IRS  that  made  it  impossible  for  them  to 
do  the  job. 

The  jeopardy  program  was  one  area  mentioned.  The  administrative 
summons  was  the  other.  Can  you  give  us  your  opinion — either  of 
you  gentlemen,  or  both — as  to  whether  it  is  possible  for  Congress 
to  provide  projection  of  due  process  for  the  individual  suspect  without 
tying,  as  alleged,  the  hands  of  IRS  or  other  law  enforcement  officials? 

Dr.  DlPont.  I  have  no  doubt  in  my  mind  that  it  is  possible.  I 
think  the  charge  that  this  singling  out  of  major  dealers  in  narcotics 
is  politically  motivated  in  some  dangerous  sense,  can  be  adequately 
dealt  with  in  a  variety  of  ways,  not  the  least  of  which  is  through 
the  interagency  kind  of  procedures  to  identify  the  targets.  This  would 
help  to  mitigate  or  avoid  any  possibility  of  personal  or  political  animus 
affecting  the  selection  of  targets.  In  other  words,  I  don't  think  that 
is  an  unsolvable  problem  at  all.  It  seems  to  me  it's  perfectly  straightfor- 
ward. 

Senator  Bayh.  We  have  had  IRS  abuses,  unfortunately,  which  were 
politically  motivated.  Can  you  cite  specific  instances — and  you  cer- 
tainly have  a  long  track  record  in  the  drug  field — where  the  narcotic 
program  was  subjected  to  political  abuse? 

Dr.  DuPoNT.  I  don't  know  of  any.  I  guess  the  mood  of  the  country 
in  the  last  few  years  makes  me  think  that  maybe  such  has  happened. 
I  don't  know  of  any,  but  in  any  event  it  seems  to  me  that  by  making 
this  targeting  decision  a  shared  responsibility  in  an  interagency  sense, 
one  can  certainly  avoid  that  possibility.  The  worry  is  that  some  par- 
ticular person — particularly  some  high-level  person — would  singlehan- 
dedly  be  able  to  target  somebody  for  IRS  investigation  and  thus  abuse 
his  power  for  a  variety  of  reasons,  including  political  gain  or  personal 
feelings,  is  an  area  of  concern.  But,  I  think,  by  sharing  that  decision- 
making in  a  systematic  open  way  it  is  possible  to  avoid  that  problem. 

Senator  Bayh.  Could  I  ask,  Mr.  Dormer,  if  you  are  not  familiar 
with  the  provisions  of  the  tax  bill — both  the  IRS  people  and  Congress- 
man Vanik  come  to  different  conclusions  referred  to  this  morning. 
If  you  are  familiar  with  it,  could  you  give  us  your  assessment  of 
those  provisions?  And  if  not,  could  you  rather  quickly  become  familiar 
and  let  me  have  your  assessment? 

Mr.  Dormer.  I  will  be  glad  to  become  familiar  and  submit 
something  for  the  record. 

[Subsequent  to  the  hearing,  the  following  was  furnished.] 

[Testimony  continues  on  p.  238] 
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(Exhibit  No.  24) 

ANALYSIS  OF  THE  EFFEC I S  OF  JUDICIAL  AND 

PROPOSED  LEGISLATIVE  ACTIONS  ON 

IRS'  ABILITY  TO  CONDUCT  AN  EFFECTIVE 

NARCOTICS  TRAFFICKERS  TAX  PROGRAM 

The  October  1975  Domestic  Council  White  Paper  on  Drug  Abuse  supported 

the  use  of  the  tax  law  to  impede  the  activities  of  high-level 

traffickers.  The  justification  for  this  supply  reduction  strategy 

was  as  follows: 

"By  focusing  on  the  trafficker's  fiscal  resources  the 
government  can  reduce  the  flow  of  drugs  in  two  ways.  First, 
high-level  operators,  usually  well  insulated  from  narcotics 
charges,  can  often  be  convicted  for  tax  evasion.  Second, 
since  trafficking  organizations  require  large  sums  of  money 
to  conduct  their  business,  they  are  vulnerable  to  any  action 
that  reduces  their  working  capital. 

"The  IRS  has  conducted  an  extremely  successful  program  that 
identifies  suspected  narcotics  traffickers  susceptible  to 
criminal  and  civil  tax  enforcement  actions.  Recently,  the 
program  has  been  assigned  a  low  priority  because  of  IRS 
concern  about  possible  abuses.  The  task  force  is  confident 
that  safeguards  against  abuse  can  be  developed  and  strongly^ 
recommends  re-emphasizing  this  program.  The  IRS  should. give 
special  attention  to  enforcement  of  income  tax  laws  involving 
suspected  or  convicted  narcotics  traffickers."   (White  Paper 
on  Drug  Abuse  at  43-44) . 

The  Federal  Courts,  however,  have  been  increasingly  critical  of  IRS' 

use  of  the  tax  law  against  suspected  narcotics  traffickers.  Moreover, 

legislation,  which  has  passed  both  the  House  and  the  Senate,  and  is 

now  in  committee,  would  substantially  alter  the  statutory  authority 

which  IRS  has  relied  upon  to  make  tax  assessments  against  narcotics 

traffickers. 

The  mechanics  of  the  IRS  enforcement  procedure  in  drug  cases  has  been 

as  follows:   When  an  individual  is  apprehended  on  a  drug-related  offense, 
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or  when  a  person  is  arrested  on  a  non-drug  related  offense  but  there 

is  evidence  that  the  individual  may  be  involved  in  narcotics  trafficking, 

JJ 
IRS,  pursuant  to  section  6851  of  the  Code,  terminates  the  taxable  year 

of  the  taxpayer,  and  on  the  basis  of  the  amount  of  money  or  drugs  in 

the  taxpayer's  possession  at  the  time  of  arrest,  IRS  estimates  the 

amount  of  the  tax  owed  and  makes  immediate  demand  for  payment.   If  the 

taxpayer  refuses  to  pay  or  cannot  pay,  IRS  levies  on  any  property  owned 

by  the  taxpayer. 

Recent  litigation  has  focused  on  the  issue  of  whether  this  assessment 
under  section  6851  is  a  "deficiency."  The  Government  has  taken  the 
position  that  the  assessment  authority  under  section  6851  is  section 
6201,  which  makes  no  mention  of  a  deficiency.  Taxpayer-defendants  have 


j./  Section  6851(a)  provides  that: 

"If  the  Secretary  or  his  delegate  finds  that  a  taxpayer  designs  quickly 
to  depart  from  the  United  States  or  to  remove  his  property  therefrom, 
or  to  conceal  himself  or  his  property  therein,  or  to  do  any  other  act 
tending  to  prejudice  or  to  render  wholly  or  partly  ineffectual  pro- 
ceedings to  collect  the  income  tax  for  the  current  or  the  preceding 
taxable  year  unless  such  proceedings  be  brought  without  delay,  the 
Secretary  or  his  delegate  shall  declare  the  taxable  period  for  such 
taxpayer  immediately  terminated,  and  shall  cause  notice  of  such 
finding  and  declaration  to  be  given  the  taxpayer  together  with  a 
demand  for  immediate  payment  of  the  tax  for  the  taxable  period  so 
declared  terminated  and  of  the  tax  for  the  preceding  taxable  year  or 
so  much  of  such  tax  as  is  unpaid,  whether  or  not  the  time  otherwise 
allowed  by  law  for  filing  return  and  paying  the  tax  has  expired;  and 
such  taxes  shall  thereupon  become  immediately  due  and  payable.   In 
any  proceeding  in  court  brought  to  enforce  payment  of  taxes  made  due 
and  payable  by  virtue  of  the  provisions  of  this  section,  the  finding 
of  the  Secretary  or  his  delegate,  made  as  herein  provided,  whether 
made  after  notice  to  the  taxpayer  or  not,  shall  be  for  all  purposes 
presumptive  evidence  of  jeopardy."  26  U.S.C.  §  6861(a). 
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generally  argued  that  the  assessment  authority  for  a  section  6851 

-2/ 
termination  is  the  companion  jeopardy  provision  of  section  6861. 

The  practical  ramification  of  this  issue  is  that  if  IRS  is  required 
to  rely  on  section  6861  for  its  assessment  authority  and  the  tax 
owing  under  a  section  6851  is  a  deficiency,  IRS  must,  within  60  days 
of  the  jeopardy  assessment,  send  to  the  taxpayer  a  notice  of  deficiency. 
This  deficiency  notice  is  important  because  it  is  a  jurisdictional 
prerequisite  for  the  taxpayer  to  petition  the  Tax  Court  for  a 
redetermination  of  the  tax.   If  the  tax  is  not  a  deficiency,  the  only 
way  for  the  taxpayer  to  litigate  the  correctness  of  IRS'  assessment 
is  to  pay  the  full  tax,  file  for  a  refund  with  IRS,  and  if  the  refund 
claim  is  denied  or  IRS  fails  to  act  within  six  months,  file  suit  for 
a  refund  in  District  Court.  This  procedure  normally  takes  longer 
than  a  Tax  Court  proceeding  and  the  taxpayer  therefore  may  be  wropg- 
fully  deprived  of  his  property  for  a  greater  period  of  time.   ,  ,  . 


.■-I      T. 


gA*  Section  6861(a)  provides  for  the  immediate  assessment  of  deficiencies 
whose  assessment  or  collection  would  otherwise  be  in  jeopardy: 

"If  the  Secretary  or  his  delegate  believes  that  the  assessment  or 
collection  of  a  deficiency,  as  defined  in  section  6211,  will  be 
jeopardized  by  delay,  he  shall,  notwithstanding  the  provisions  of 
section  6213(a),  immediately  assess  such  deficiency  (together  with 
all  interest,  additional  amounts,  and  additions  to  the  tax  provided 
for  by  law),  and  notice  and  demand  shall  be  made  by  the  Secretary  or  - 
his  delegate  for  the  payment  thereof."  26  U.S.C.  i  6861(a). 
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The  Supreme  Court  in  the  case  of  Laing  v.  U.S.,  96  S.Ct.  473  (1976) 

resolved  the  conflict  which  had  existed  among  the  lower  courts  on 

this  issue.  On  January  13,  1976,  the  Court  held  that  any  tax  owing 

after  a  section  6851  termination  is  a  deficiency,  and  therefore,  the 

assessment  of  that  deficiency  is  subject  to  the  provisions  of 

section  6861.   In  its  opinion,  the  Court,  recognizing  that  taxpayers 

are  normally  entitled  to  Tax  Court  review  of  any  assessment,  stated 

that : 

"Denying  a  Tax  Court  forum  to  a  particular  class  of  taxpayers 
is  sufficiently  anomalous  that  an  intention  to  do  so  should 
not  be  imputed  to  Congress  when  the  statute  does  not  expressly 
so  provide.   This  is  particularly  so  in  view  of  the  Government's 
concession  that  the  jeopardy  assessment  procedures  of  section 
6861  et  seq.  are  sufficient  to  protect  its  interests,  and  that 
providing  taxpayers  with  the  limited  protections  of  those  pro- 
cedures would  not  impair  the  collection  of  the  revenues." 
(96  S.Ct.  at  482). 

It  is  difficult  to  conclude  that  the  Court's  decision  in  Laing  will 

impair  IRS'  ability  to  conduct  an  effective  program  against  drug  • 

traffickers.  Under  the  section  6861  procedures  mandated  by  the  Court, 

the  only  procedural  distinction  appears  to  be  that  the  taxpayer  can 

contest  IRS'  tax  determination  prior  to  paying  the  tax  and  therefore 

IRS  cannot  sell  the  taxpayer's  property  to  satisfy  the  tax  assessment 

until  after  Tax  Court  review.   In  a  footnote  to  the  Laing  decision, 

the  Supreme  Court  stated  that: 

"The  Government  repeatedly  conceded  at  oral  argument  that  adoption 
of  the  taxpayers'  theories  would  result  in  no  significant  injury 
to  the  Government  other  than  the  loss  of  some  of  the  cases  now 
pending  in  the  lower  courts,  (citations  omitted) .  This  concession 
completely  rebuts  the  dissent's  claim  that  our  decision  today 
deprives  IRS  of  a  device  it  obviously  needs  in  combatting 
questionable  tax  practices  ..."   (Note  22  at  482). 
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Furthermore,  the  Fifth  Circuit  Court  of  Appeals  in  Campbell  v.  Clark, 

501  F.2d  108  (5th  Cir.  1974)  in  considering  the  possible  adverse 

consequences  of  a  ruling  against  the  Government  stated  that: 

"We  fail  to  see  how  any  legitimate  government  interest  will 

be  prejudiced  by  construing  the  law  to  permit  the  section  6851 

quid  termination  taxpayer  to  seek  a  redetermination  in  the 

Tax  Court  before  his  assets  are  involuntarily  applied  to  the 

liability.   The  opportunity  for  prompt  review  will  hardly  dry 

up  the  sources  of  revenue  or  stop  the  Government  in  its  tracks 

since  virtually  all  other  taxpayers  (section  6861  jeopardy 

or  otherwise)  who  desire  to  contest  income  tax  liability  prior 

to  payment  are  currently  allowed  to  do  so.  Nor  will  the  purpose 

of  section  6851  and  section  6861  -  the  avoidance  of  tax  evasion  - 

be  thwarted  since  the  Government  will  still  be  able  to  seize  all 

of  the  taxpayer's  available  assets  necessary  to  satisfy  the 

potential  liability  prior  to  the  Tax  Court  proceeding."  (501  F.2d  at  126), 

This  is  an  important  point  -  the  requirement  of  a  deficiency  notice 
does  not  prevent  IRS  from  seizing  the  taxpayer's  assets.   It  only  pro- 
hibits IRS  from  selling  those  assets  prior  to  a  Tax  Court  review  of  the 
deficiency.  This  power  to  seize  and  retain  the  taxpayer's  assets  has 
also  been  the  subject  of  criticism  on  the  grounds  that  it  allows  dRS, 
through  an  assessment  which  may  be  arbitrary,  to  effectively  tie  up 

the  taxpayer's  resources  and  thereby  make  it  difficult  for  him  to 

A' 
obtain  legal  counsel. 

^/ 
As  noted  above,  legislation  currently  before  the  Congress  would  sub- 
stantially revise  the  procedures  for  both  the  section  6851  and  the 
section  6861  jeopardy  assessments.   It  remains  to  be  considered 


3/  Tarlow,  Criminal  Defendants  and  Abuse  of  Jeopardy  Tax  Procedures, 

22  UCLA  L.  Rev.  1191  (1975);   Note,  Narcotics  Offenders  and  the 

Internal  Revenue  Code;  Sheating  the  Section  6851  Sword,  28  Vand.  L.  Rev. 
363  (1975) . 

4/  H.R.  10612 
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whether  the  proposed  statutory  changes  would  adversely  affect  IRS' 
ability  to  operate  an  effective  tax  program  against  drug  traffickers. 

Although  the  versions  to  H.R.  10612  which  have  passed  the  Senate 

and  the  House  of  Representatives  differ  in  the  extent  to  which  they 

would  amend  the  jeopardy  assessment  provisions,  the  thrust  of  the 

bills'  amendments  in  this  area  is  to  provide  an  expedited  review  of 

the  reasonableness  of  IRS'  assessment  of  the  amount  of  tax  owed  by 

the  taxpayer.   In  view  of  the  possible  hardship  which  could  result 

from  the  seizure  of  the  taxpayer's  assets  and  the  lengthy  time 

necessary  for  review  of  IRS'  assessment,  it  seems  only  fair  that 

the  taxpayer  be  allowed  to  contest  this  assessment  as  soon  as 

possible.  As  the  report  of  the  Senate  Finance  Committee  notes: 

".  .  .a  taxpayer  may  have  to  wait  at  least  60  days  to  petition 
the  Tax  Court  and  then  his  case  will  be  placed  on  the  regular 
docket  of  the  Tax  Court,  his  judicial  remedy  (considered  in 
the  light  of  the  fact  that  substantially  all  of  his  assets  may 
have  been  seized)  is  not  sufficiently  speedy  to  avoid  undue 
hardship  in  cases  where  the  assessment  may  have  been  inappropriate 

***** 

"Furthermore,  some  may  argue  that  under  present  law,  a  taxpayer's 
rights  for  review  of  the  Service's  action  are  constitutionally 
inadequate.   That  argument  would  be  based  on  the  premise  that,  in 
view  of  the  hardship  that  may  be  suffered  by  a  taxpayer  who  has 
been  the  subject  of  a  jeopardy  or  termination  assessment,  it  is 
not  sufficient  to  provide  that  within  60  days  a  taxpayer  could 
file  a  petition  with  the  Tax  Court  which  generally  could  be 
expected  to  render  an  opinion  within  12  to  30  months  after  the 
petition  is  filed."   (S.  Rep.  94-938,  94th  Cong.,  2nd  Sess., 
June  10,  1976,  at  363. 

Regardless  of  whether  a  successful  constitutional  challenge  could  be 

made  to  the  current  jeopardy  assessment  procedures,  it  would  appear 

that  taxpayers  whose  assets  have  been  seized  by  IRS  should  be  afforded 

an  early  opportunity  to  contest  the  SeiT/ice's  determination.   Both  the 
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Senate  and  House  versions  of  II. R.  10612  would  provide  an  adeuqate 
framework  for  protecting  the  taxpayer's  rights  without  unduly  hindering 
IRS'  ability  to  collect  the  revenue  or,  in  appropriate  instances,  to 
bring  tax  evasion  or  tax  fraud  cases  against  narcotics  traffickers. 

In  summary,  although  recent  judicial  and  legislative  actions  would 
provide  greater  protections  for  taxpayers  who  are  the  subject  of 
jeopardy  assessments,  these  actions  should  not  prevent  IRS  from 
conducting  an  effective  program  against  narcotics  traffickers.  The 
procedural  protections  afforded  the  taxpayer  under  Laing  and  the 
legislative  amendments  under  consideration  would  allow  the  taxpayer 
quicker  access  to  a  judicial  review  of  a  jeopardy  assessment.   These 
safeguards  are  designed  to  reduce  abuse  of  the  jeopardy  procedures 
without  adversely  affecting  IRS'  ability  to  use  this  procedure  in 

appropriate  cases  where  the  Service  has  adequate  evidence  to  substantiate 

i 
Its  case. 

Nevertheless,  this  conclusion  in  no  way  lessens  the  Government's  need 
to  be  able  to  seize  directly  moneys  used  or  intended  to  be  used  in 
illegal  drug  transactions.  Title  III  of  the  Narcotic  Sentencing  and 
Seizure  Act  of  1976,  S.  3411,  would  amend  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of  1970  to  provide  the  Department 
of  Justice  with  this  power.  This  amendment,  as  well  as  the  remainder 
of  S.  3411,  merits  favorable  consideration.  Title  III  would  provide 
the  Government  with  an  additional  weapon  which  it  needs  to  combat  drug 
trafficking  and  it  would  place  that  weapon  in  the  arsenal  of  the 
Department  of  Justice  which  has  the  primary  responsibility  for 
enforcing  Federal  drug  laws. 
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[Testimony  continued  from  page  230.] 

BARBITURATES  AND  AMPHETAMINES  SECOND  PRIORITY 

Senator  Bayh.  I  think  it  is  a  true  test  of  our  society  to  be  able 
to  protect  individual  rights  and  yet  protect  society.  It  seems  to  me 
it  would  be  a  cop-out  to  suggest  doing  the  former,  makes  it  impossible 
to  do  the  latter.  That  sounds  like  the  kind  of  thing  that  Senator 
McCarthy  would  have  said  in  the  1950's. 

L.et  me  direct  your  attention  to  a  broader  matter  that  you  and 
I  have  discussed  before.  The  Domestic  Council  Drug  Abuse  Task 
Force  white  paper  recommended  that  both  supply  and  demand  reduc- 
tion should  be  directed  toward  those  drugs  which  inherently  pose 
the  greater  risk.  Which  drugs  are  in  this  category? 

Dr.  DuPoNT.  The  No.  1  drug  was  heroin,  but  we  were  also  talking 
about  barbiturates  and  amphetamines,  and  of  course  other  drugs  as 
well.  But  the  main  focus  there  was  on  heroin  as  the  first  priority, 
and  barbiturates  and  amphetamines  as  the  second  priority. 

[Testimony  continues  on  p.  268] 
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Foreword 

The  drug  abuse  explosion  of  the  late  1960's  caught  most  of  us  off 
guard.  While  our  knowledge  about  drug  abuse  was  limited,  our 
speculation  about  the  nature  and  extent  of  drug  abuse  was  not 
restricted.  Estimates  of  the  numbers  of  heroin  addicts,  speed 
freaks,  acid  heads,  and  hippies  in  Haight- Ash  bury  reflected  all  of 
the  political  and  social  views  that  searched  for  a  headline.  There 
was  no  validation.  No  documentation.  No  explanation.  No  verifica- 
tion. Yet  one  fact  was  clear:  Our  national  response  to  drug  abuse 
was  handicapped  by  our  lack  of  an  understanding  of  these  issues. 

By  the  early  70's  the  complex  task  of  counting  and  sorting  and 
measuring  and  estimating  and  figuring  and  analyzing  had  begun. 
The  guessing  was  restricted  and  the  methodologies  were  debated. 
By  1973  there  was  more  information — and  by  the  fall  of  1973,  a 
Presidential  statement  of  turned  corners  and  unfinished  tasks. 

The  temporary  nature  of  that  comer-turning  was  not  under- 
stood. Now  it  is.  And  sufficient  admonition  remains  to  caution  the 
use  of  any  data  about  a  problem  as  complex  as  drug  abuse.  On  the 
other  hand,  careful  review  and  analysis,  coupled  with  increased 
knowledge  about  how  to  measure  drug  abuse,  has  enabled  us  to 
gather  data  that  can  now  serve  as  a  basis  for  more  accurate  public 
policy. 

The  information  gathered  for  this  report  represents  a  progress 
report  on  a  process  in  understanding  the  nature  and  extent  of 
drug  abuse.  We  have  focused  initially  on  heroin  use  rates  because 
heroin  use  appears  to  be  responsible  for  over  70  percent  of  the 
identified  social  cost  of  all  illicit  drug  use  in  the  United  States 
today.  The  data  are  presented  for  scrutiny,  for  challenge,  for 
modification,  for  validation,  for  dialogue.  Only  if  we  use  the  data  in 
that  manner  will  our  understanding  of  drug  abuse  increase. 

Robert  L.  DuPont,  M.D. 

Director 

National  Institute  on  Drug  Abuse 


yil<^ 


ni 


241 


ACKNOWLEDGMENTS 

The  Heroin  Indicators  Trend  Report  is  a  publication  of  the 
Forecasting  Branch,  Division  of  Resource  Development,  National 
Institute  on  Drug  Abuse.  Data  included  in  this  report  were 
contributed  by  the  Division  of  Scientific  and  Program  Information 
of  the  National  Institute  on  Drug  Abuse,  the  Drug  Enforcement 
Administration  of  the  U.S.  Department  of  Justice,  the  Center  for 
Disease  Control  of  the  Public  Health  Service,  and  the  Institute  for 
Defense  Analyses.  In  addition,  the  Heroin  Indicators  Advisory 
Group  of  the  National  Institute  on  Drug  Abuse  contributed  to  this 
report  and  the  Division  of  Research  of  the  National  Institute  on 
Drug  Abuse  contributed  to  the  development  of  the  supplement. 

')i  '  ■     .  -■.-  ^^    ■'■■'" 


IV 


242 


Contents        ^ 


Page 

Foreword     iii 

Acknowledgments     iv 

Introduction    1 

General  Summary  of  Indicator  Data 5 

Drug-related  Death  Data   5 

Emergency  Room  Data  7 

Hepatitis  Data    10 

Heroin  Price  and  Purity  Data  13 

Drug  Law  Arrest  Data    14 

Treatment  Data     16 

Supplement  to  Heroin  Indicator  Trend  Report   20 

Survey  Data    20 

Sources     24 


•/J 

V 


243 


Introduction 

This  is  the  first  in  a  series  of  reports  intended  to  provide  an 
objective  assessment  of  heroin  indicator  trend  data  in  this  coun- 
try. The  information  utiHzed  in  this  report  has  been  collected  from 
a  variety  of  data  sources  which  are  generally  considered  to  have 
an  association  with  trends  in  drug  use.  The  absolute  nature  of  this 
association  between  drug  use  and  the  indicators  is  not  known, 
although  it  is  generally  considered  that  changes  in  drug  use  are 
reflected  by  changing  values  in  the  indicators.  Thus,  the  indicators 
should  be  viewed  as  relative  measures  of  change  rather  than 
absolute  measures.  The  indicators  include: 

•  medical  examiner  reports  on  drug-related  deaths 

•  emergency  room  reports  on  drug-related  episodes 

•  hepatitis  reports 

•  reports  on  the  drug  retail  price  and  purity  levels 

•  State  and  local  law  enforcement  reports  on  drug  law  arrests 

•  drug  abuse  treatment  program  admission  records 

This  first  report  focuses  on  patterns  of  heroin  use.  The  exact 
relationship  between  the  indicators  and  the  actual  number  of 
heroin  users  in  the  Nation  at  any  given  time  and  the  rate  at  which 
this  population  is  increasing  or  decreasing  in  size  remains  unde- 
fined. The  indicators  are  thought,  nonetheless,  to  indirectly  reflect 
changes  in  heroin  use  trends.  The  following  is  a  brief  description  of 
the  rationale  underlying  the  selection  of  each  data  source  as  an 
indicator  of  heroin  use. 

Drug-related  deaths 

An  increase  in  the  number  of  active  heroin  users  in  the  Nation 
is  thought  to  result  in  an  increase  in  the  number  of  fatal  reactions 
to  the  drug.  It  is  believed  that  the  number  of  deaths  would 
increase  as  a  function  of  the  number  of  persons  who  intravenously 
self-administer  heroin  of  varying  quantity  and  quality. 

Drug-related  emergency  room  episodes 

Similar  to  drug-related  deaths,  the  number  of  nonfatal  reactions 
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to  heroin  is  thought  to  increase  as  the  number  of  heroin  users 
increases.  'Thus,  the  number  of  individuals  who  experience  heroin 
overdose  and  are  treated  in  hospital  emergency  rooms  should  vary 
with  the  total  number  of  active  users.  -" 

Hepatitis  reports 

Viral  hepatitis  is  transmitted  via  unsterile  syringes  shared  by 
individuals  who  use  drugs  intravenously,  primarily  heroin  users. 
Drug-related  hepatitis  is  considered  to  be  an  indicator  of  new 
heroin  use  since  it  typically  occurs  only  once,  usually  during  the 
first  year  or  two  of  use.  Changes  in  the  number  of  hepatitis  cases 
should  reflect  changes  in  the  number  of  new  users  of  heroin. 

Drug  price  and  purity 

Changes  in  the  retail  purity  or  potency  of  heroin  and  changes  in 
price  are  generally  considered  a  measure  of  heroin  availability.  As 
the  purity  of  heroin  increases  and  the  price  declines,  availability  of 
heroin  increases.  Increases  in  availability  are  believed  to  be 
associated  with  increases  in  the  total  number  of  heroin  users.  It 
also  seems  apparent  that  when  heroin  becomes  more  available, 
the  number  of  heroin-related  deaths  and  emergencies  increases 
since  these  fatal  and  nonfatal  reactions  are  assumed  to  be  primar- 
ily dose  related.  >':»  ■  - 

,.  ,  ,-■■'"■■       ■■■■■.-■    -         Ti;  .■  ■  . 

Drug  law  arrests 

The  number  of  arrests  by  State  and  local  law  enforcement 
authorities  for  drug  law  violations  is  thought  to  bear  a  relation- 
ship to  overall  drug  use  in  the  Nation.  It  is  assumed  that  as  drug- 
related  activity  increases,  public  concern  also  increases,  resulting 
in  more  law  enforcement  activity  and  a  greater  number  of  arrests 
for  drug-related  offenses.  ,..i   j;^  t«^-s-, . 

Treatment  program  admissions 

Treatment  admission  data  are  considered  to  be  related  only 
partially  to  the  extent  of  the  drug-using  population.  They  probably 
reflect  treatment  funding  levels  more  than  they  describe  trends  in 
heroin  use.  However,  admission  data  are  included  in  this  report  as 
an  indirect  indicator  of  the  treatment  delivery  system  and  to 
provide  trend  information  regarding  individuals  who  have  identi- 
fied themselves  as  having  a  serious  problem  associated  v/ith 
heroin  use  requiring  immediate  treatment. 
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It  is  generally  assumed  that  medical  examiner,  emergency 
room,  and  law  enforcement  data  reflect  rates  of  change  in  the 
prevalence  of  heroin  use,  while  hepatitis  data  are  considered  to  be 
measures  of  heroin  incidence.  In  this  report,  the  term  prevalence 
refers  to  the  total  number  of  heroin  users  in  a  specific  population 
during  a  specific  period  of  time.  Incidence  refers  to  the  number  of 
new  users  of  heroin  in  a  specific  population  who  began  use  during 
a  specific  period  of  time.  Thus,  the  prevalence  of  heroin  use  in  a 
specific  community  during  a  given  year  would  be  equal  to  the  total 
number  of  established  users  present  at  the  beginning  of  the  year 
plus  all  those  who  began  use  during  the  year  (annual  incidence) 
minus  those  who  terminated  use  during  the  year  (as  a  result  of 
treatment,  incarceration,  etc.).  For  a  detailed  discussion  of  heroin 
incidence  and  prevalence  methodologies,  the  reader  is  referred  to 
Drug  Incidence  Analysis,  and  Estimating  the  Prevalence  of  Heroin 
Use  in  a  Community,  two  monographs  available  from  the  National 
Clearinghouse  for  Drug  Abuse  Information.^ 

Trends  based  on  data  from  each  of  these  sources  will  be 
discussed  in  this  report.  The  format  will  be  a  brief  discussion  of 
each  specific  data  source  and  the  major  limitations  in  interpreting 
the  data  from  each  source.  A  graphic  and  tabular  presentation  of 
the  data  will  follow  with  a  general  description  of  the  trend 
suggested  by  the  data.  In  addition,  survey  data  will  be  included  as 
a  supplement  of  this  report.  Surveys  provide  a  unique  source  of 
information  regarding  prevalence  of  heroin  use  in  a  broader 
population  which  is  not  likely  to  be  reflected  in  the  indicators. 

Caution.  Most  of  the  data  sources  presented  are  still  in  a  process 
of  refinement  as  they  relate  to  heroin  use.  In  subsequent  reports, 
any  changes  which  may  occur  in  the  data  reporting,  collection, 
calculation,  or  interpretive  process  affecting  current  or  previous 
data  will  be  discussed. 

It  should  be  noted  that  the  indicators  described  are  believed  to 
have  a  distinct,  albeit  indirect,  relationship  with  heroin  trends. 
Although  the  exact  association  among  the  various  indicators  or 
between  the  indicators  and  heroin  use  or  activity  is  unknown,  the 
indicators  are  thought  to  reflect  general  variation  in  heroin 
trends.  Each  indicator  provides  a  unique  set  of  data  regarding  the 
consequences  or  correlates  of  heroin  use  or  activity,  i.e.,  deaths, 
emergencies,  hepatitis,  availability,  arrests,  and  treatment.  None 
of  the  indicator  trends  is  intended  to  represent  a  one-to-one 
relationship  with  heroin  trends  or  to  measure  the  overall  preva- 
lence of  heroin  use  in  the  Nation.  The  illegal  nature  of  heroin  use 


1  National  Clearinghouse  for  Drug  Abuse  Information,  Post  Office  Box  1908, 
Rockville,  Maryland  20850. 
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and  the  unresolved  problems  in  reporting  systems  preclude  statis- 
tical precision  at  present.  However,  it  is  suggested  that  the 
indicators  reported  represent  the  major  data  systems  currently 
available  regarding  heroin  trends  and,  considered  as  a  whole,  are 
useful  in  providing  a  general  reflection  of  heroin  use  and  activity. 
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General  Summary  of  Indicator  Data 

Based  on  the  indicators  reported,  it  seems  apparent  that  heroin 
use  has  been  increasing  at  a  slow  but  relatively  constant  rate 
since  mid-1973.  Both  heroin-related  deaths  and  emergency  room 
episodes  demonstrate  this  general  trend.  In  addition,  the  average 
purity  of  street-level  heroin  as  reported  by  STRIDE  indicates  a 
general  increase  since  mid-1973.  The  declining  average  price  of 
heroin  may  also  reflect  greater  availability  during  the  first  two 
quarters  of  1975.  Hepatitis  data  suggest  that  new  use  of  heroin 
may  not  be  increasing  at  the  same  rate  as  in  the  late  1960's  and 
early  1970's,  and  this  conclusion  is  generally  supported  by  treat- 
ment admission  data  which  show  a  greater  proportional  increase 
in  readmissions  as  compared  with  new  admissions  entering  treat- 
ment for  primary  heroin  use. 


Drug-related  Death  Data^ 

The  numbers  of  heroin-related  deaths  and  methadone-related 
deaths  are  presented  separately  and  are  based  on  data  reported  to 
the  Drug  Abuse  Warning  Netv/ork  (DAWN),  an  information  and 
intelligence  system  funded  jointly  by  the  National  Institute  on 
Drug  Abuse  (NIDA)  and  the  Drug  Enforcement  Administration 
(DEA).  Methadone-related  deaths  are  included  in  this  section  of 
the  report  since  they  represent  the  largest  group  of  narcotic- 
related  deaths,  excluding  heroin.  In  addition,  concern  about  the 
use  of  illegal  methadone  as  a  substitute  for  heroin  makes  it 
advisable  to  monitor  methadone-related  deaths  separately. 

The  data  are  raw  numbers  based  on  reports  from  June  1973 
through  June  1975  from  approximately  100  medical  examiners 
located  in  24  major  Standard  Metropolitan  Statistical  Areas 
(SMSA's)  throughout  the  United  States.  These  SMSA's  contain 


^  SOURCE:  National  Institute  on  Drug  Abuse/Drug  Enforcement  Administra- 
tion. Drug  Abuse  Warning  Network,  IMS  File  No.  773975. 
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about  one-third  of  the  United  States'  population  based  on  1973 
census  estimates.  These  SMSA's  include: 


Atlanta 

Denver 

Minneapolis 

Raleigh 

Boston 

Detroit 

New  Orleans 

San  Antonio 

Buffalo 

Indianapolis 

New  York 

San  Diego 

Chicago 

Kansas  City 

Oklahoma  City 

San  Francisco 

Cleveland 

Los  Angeles 

Philadelphia 

Seattle 

Dallas 

Miami 

Phoenix 

Washington,  D.C. 

Although  the  SMSA's  were  not  statistically  selected  to  be 
representative  of  heroin-  or  methadone-related  deaths  in  the 
country,  the  fact  that  they  are  all  major  metropolitan  areas 
containing  a  sizeable  percentage  of  the  total  United  States  popula- 
tion suggests  that  national  changes  in  heroin-  or  methadone- 
related  death  patterns  are  likely  to  be  reflected  in  their  combined 
trends. 

Limitations.  A  major  problem  in  interpreting  these  data  involves 
completeness  of  reporting  among  medical  examiners,  especially 
during  the  third  quarter  of  1973.  It  is  assumed  that  medical 
examiners  have  reported  drug-related  deaths  to  DAWN  in  a 
consistent  manner  over  time;  however,  this  assumption  has  not 
been  verified,  f  .  , 

Heroin-related  Deaths  (Figure  1) 

Heroin-related  deaths  are  reported  by  quarter  for  the  period 
July  1973  through  June  1975.  The  data  show  a  gradually  increas- 
ing trend  in  the  number  of  heroin-related  deaths  between  July 
1973  and  September  1974.  There  was  a  slightly  greater  increase  in 
the  number  of  deaths  in  the  fourth  quarter  of  1974  compared  with 
previous  quarters.  That  level  was  maintained  during  the  first 
quarter  of  1975  followed  by  a  slight  increase  in  the  second  quarter. 

Methadone-related  Deaths  (Figure  2) 

Data  on  the  number  of  methadone-related  deaths  reported  to 
DAWN  cover  the  same  eight-quarter  period  as  heroin-related 
deaths.  The  number  of  deaths  related  to  methadone  showed  a  28 
percent  increase  in  the  fourth  quarter  of  1973  over  the  third 
quarter.  Since  then  there  has  been  a  steady  decline  in  the  number 
of  deaths  through  the  fourth  quarter  of  1974.  The  number  of 
methadone-related  deaths  reported  to  DAWN  in  the  first  quarter 
of  1975  increased  by  more  than  19  percent  over  the  previous 
quarter  but  declined  by  a  slightly  greater  percentage  during  the 
second  quarter. 
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*  Approximately  15  percent  of  heroin-related  deaths  also  involved  methadone. 
**  Data  have  been  adjusted  for  lag  between  occurrence  of  death  and  entry  of  data  into  the 
DAWN  system.  Adjustments  are  based  on  national  average  monthly  reporting  lags. 

Figure  1— Number  of  heroin-related  deaths  reported  to  DAWN,  July  1973-June 
1975. 

Emergency  Room  Data  ^ 

The  number  of  heroin-related  emergency  room  episodes  and 
methadone-related  emergency  room  episodes  is  based  on  data 
reported  to  DAWN.  Similar  to  drug-related  death  data,  metha- 
done-related emergency  room  episodes  are  presented  separately. 
The  data  are  drawn  from  reports  submitted  by  more  than  800 
emergency  rooms  throughout  the  country.  About  600  facilities  are 
located  in  saturated  SMSA's,  i.e.,  SMSA's  in  which  all  eligible 
emergency  rooms  are  expected  to  report.  At  present,  there  are  21 
SMSA's  which  are  saturated  and  three,  New  York,  Chicago,  and 


^  SOURCE:  National  Institute  on  Drug  Abuse/Drug  Enforcement  Administra- 
tion. Drug  Abuse  Warning  Network,  IMS  File  No.  7731075. 


250 


1000 


800  • 


600 


Number  of 
Deaths   * 


400 


200  - 


304 


239 


295 


275   266  269 

1   223 


212** 


Jul-   Oct- 

Jan- 

Apr-   Jul- 

Oct- 

Jan-   Apr 

Sep    Dec 

Mar 

Jun    Sep 

Dec 

Mar    Jun 

1973 

197A 
Year/Quarter 

1975 

*  Approximately  25  percent  of  methadone-related  deaths  also  involved  heroin. 
**  Data  have  been  adjusted  for  lag  between  occurrence  of  death  and  entry  of  data  into  the 
DAWN  system.  Adjustments  are  based  on  national  average  monthly  reporting  lag. 

Figure  2 — Number  of  methadone-related  deaths  reported  to  DAWN,  July  1973- 
June  1975. 


Los  Angeles,  which  are  monitored  on  a  sampling  basis  because  of 
the  large  number  of  facilities  located  in  these  SMSA's.  In  the 
latter  case,  adjustments  are  made  to  the  total  SMSA  based  on  the 
emergency  rooms  in  the  sample. 

In  addition,  reports  are  submitted  to  DAWN  by  a  national  panel 
of  about  200  emergency  rooms  throughout  the  country.  These 
emergency  rooms  were  selected  on  a  stratified  random  sampling 
basis.  Based  on  the  total  data  reported,  national  projections  of 
heroin-related  and  methadone-related  emergency  room  episodes 
are  made. 

Limitations.  Emergency  room  data  may  be  subject  to  incom- 
plete reporting,  especially  during  the  third  quarter  of  1973. 
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*  Approximately  4  percent  of  heroin-related  emergency  room  episodes  also  involved 
methadone.  The  number  of  heroin-related  emergency  room  episodes  is  projected  to  a 
national  total. 

Figure  3 — Number  of  heroin-related  emergency  room  episodes  reported  to  DAWN, 
July  1973-June  1975. 


Heroin-re!ate«J  Emergency  Room  Episodes  (Figure  3) 

Heroin-related  emergency  room  episodes  are  reported  by 
quarter  from  July  1973  through  June  1975.  As  the  data  indicate, 
there  has  been  a  relatively  steady  increase  in  the  number  of 
heroin-related  emergency  room  episodes. 

Methadone-related  Emergency  Room  Episodes  (Figure  4) 

The  trend  of  methadone-related  emergency  room  episodes  shows 
an  increase  between  the  latter  part  of  1973  and  the  first  half  of 

1974,  and  then  a  decline  each  quarter  through  the  first  quarter  of 

1975.  During  the  second  quarter  of  1975  there  was  a  26  percent 
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*  Approximately  10  percent  of  methadone-related  emergency  room  episodes  also 
involved  heroin  The  number  of  methadone-related  emergency  room  episodes  is  pro- 
jected to  a  national  total. 

Figure  4 — Number  of  methi.done-related  emergency  room  episodes  reported  to 
DAWN,  July  1973-June  1975. 

increase  in  methadone-related  emergency  room  episodes  over  the 
previous  quarter. 

More  generally,  the  number  of  methadone-related  emergency 
room  episodes  maintained  a  higher  level  between  July  1973  and 
June  1974  compared  with  the  July  1974  to  June  1975  period. 


Hepatitis  Data  "* 

The  hepatitis  data  used  in  this  report  are  based  on  information 


"  SOURCE:  Public  Health  Service,  Center  for  Disease  Control.  Reported  Mor- 
bidity and  Mortality  in  the  United  States.  Institute  for  Defense  Analyses, 
Systems  Evaluation  Division,  Paper  P-1068. 
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published  by  the  U.S.  Public  Health  Service,  Center  for  Disease 
Control  (CDC).  Estimates  of  categories  1,  2,  and  3  were  obtained 
using  the  methodology  developed  by  the  Institute  for  Defense 
Analyses  (IDA)  for  the  Drug  Enforcement  Administration. 

Category  1  includes  cases  reported  as  serum  hepatitis  (hepatitis 
B).  Categories  2  and  3  include  cases  reported  either  as  infectious 
hepatitis  (hepatitis  A)  or  as  hepatitis,  type  unspecified.  The  meth- 
odology for  dividing  the  infectious  and  unspecified  hepatitis  cases 
into  categories  2  and  3  is  based  upon  the  assumption  that  some  of 
the  cases  reported  as  infectious  or  unspecified  hepatitis  are  really 
serum  hepatitis  cases  that  have  been  misclassified.  In  order  to 
identify  the  "true"  infectious  cases,  the  traditional  infectious 
hepatitis  age  distribution  is  used  as  a  guide.  This  "traditional"  age 
distribution  is  believed  to  peak  in  the  5-9  age  range  and  to  decline 
in  a  relatively  linear  manner  thereafter.  Cases  between  the  ages 
of  15  and  39  which  are  in  excess  of  the  number  expected  based  on 
the  traditional  infectious  hepatitis  age  distribution  are  labelled 
category  2  cases.  Category  3  includes  all  reported  infectious  and 
unspecified  cases  under  15  and  over  39  years  of  age  as  well  as  the 
expected  portion  of  those  between  15  and  39.  In  addition,  category 
3  also  includes  transfusion-associated  and  other  nondrug-related 
serum  hepatitis  cases  which  have  been  separated  from  category  1 
in  the  same  manner  as  category  2  cases  are  separated  from 
category  3.  For  a  detailed  description  of  the  methodology  used  to 
compute  categories  1,  2,  and  3  see  IDA  Paper  P-1068. 

Although  not  all  serum  hepatitis  cases  are  drug-related,  cate- 
gories 1  and  2  in  combination  are  followed  for  indicator  purposes 
since  many,  perhaps  most,  of  the  hepatitis  cases  in  these  cate- 
gories are  thought  to  be  associated  with  intravenous  drug  use, 
primarily  heroin  use.  In  addition,  field  studies  have  revealed 
correlations  between  increased  intravenous  drug  use  and  in- 
creases in  hepatitis  among  persons  in  the  principal  age  groups 
included  in  categories  1  and  2. 

Limitations.  A  major  problem  with  hepatitis  data  relates  to  the 
number  of  cases  reported  to  the  CDC.  It  has  been  estimated  that 
10-30  percent  of  clinically  identified  cases  are  reported  to  the 
national  surveillance  systems.  In  addition,  other  types  of  dru^, 
e.g.,  amphetamines  and  barbiturates,  are  used  intravenously 
which  can  result  in  hepatitis. 


Hepatitis  Cases  (Figure  5) 

The  data  presented  indicate  a  dramatic  increase  in  the  number 
of  hepatitis  cases  associated  with  drug  use,  category  1  plus  2,  as 
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reported  to  the  CDC  between  1966  and  1971-1972.  The  number  of 
category  1  plus  2  cases  increased  steadily  between  1966  and  1972 
and  then  declined  sharply  in  1973.  The  1973  level  was  maintained 
through  1975. 

In  contrast  to  the  category  1  plus  2  trend,  category  3  hepatitis 
cases  remained  at  a  relatively  constant  level  between  1968  and 
1971.  There  was  a  decline  to  a  lower  level  in  1972  and  that  level 
has  continued  through  1975. 


Heroin  Price  and  Purity  Data  ^ 

Data  on  heroin  price  and  purity  are  based  on  the  Drug  Enforce- 
ment Administration's  STRIDE  (System  to  Retrieve  Information 
from  Drug  Evidence)  and  on  analysis  developed  by  the  Institute 
for  Defense  Analyses  in  Drgpak,  a  program  for  drug  analysis  of 
the  DEA's  laboratory  tapes.  STRIDE  is  a  system  in  which  drugs 
purchased  by  DEA  field  agents  are  submitted  to  a  DEA  forensic 
chemist  for  quantitative  and  qualitative  analyses.  Results  of  these 
analyses  along  with  data  concerning  the  amount  of  money  in- 
volved in  the  purchase  are  then  used  to  calculate  average  price 
and  purity.  The  data  presented  represent  retail  (or  street-level) 
purchases  defined  as  purchases  costing  $100.00  or  less.  Purchases 
which  resulted  in  a  price  of  less  than  $.10  or  more  than  $10.00  per 
milligram  have  been  systematically  excluded  since  heroin  obtained 
at  these  extreme  price  ranges  are  considered  to  be  biased  and 
uncharacteristic  of  average  retail  purchases.  The  data  are  com- 
bined unweighted  national  averages  of  both  white  heroin,  usually 
associated  with  Europe  or  Southeast  Asia,  and  brown  heroin 
originating  in  Mexico. 

Generally,  an  increase  in  the  average  purity  of  street-level 
heroin  indicates  greater  availability  of  the  drug  and  is  usually 
associated  with  an  increase  in  heroin  use.  It  would  be  expected 
that  an  increasing  trend  in  heroin  purity  would  reflect  increasing 
numbers  of  heroin  users. 

In  the  past,  price  per  milligram  of  heroin  has  shown  a  negative 
correlation  with  purity;  that  is,  as  price  increased  purity  declined. 
This  relationship,  however,  has  not  been  totally  consistent  during 
the  past  few  years.  In  some  instances  the  average  price  of  heroin 
has  maintained  a  stable  level  or  increased  in  conjunction  with  an 
increase  in  purity.  One  explanation  for  this  apparent  change  in 


^  SOURCE:  Drug  Enforcement  Administration.  System  to  Retrieve  Informa- 
tion from  Drug  Evidence.  Drgpak  Tape,  9/30/75. 
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trend  is  based  on  current  economic  conditions  in  the  country 
reflecting  generally  higher  price  levels. 

Limitations.  A  major  limitation  of  price  and  purity  data  is  the 
inherent  inability  to  obtain  random  samples  of  heroin.  Further, 
conditions  used  to  define  a  street-level  purchase  are  somewhat 
arbitrary.  •  .;'-  ■ 

Heroin  Retail  Price  and  Purity  (Figure  6)  > 

The  national  average  retail  price  per  milligram  of  heroin  showed 
a  relatively  steady  increase  between  the  second  quarter  of  1972 
and  the  fourth  quarter  of  1974  from  $.95  per  mg.  to  $2.71  per  mg. 
There  were  two  consecutive  declines  in  the  average  price  during 
the  first  and  second  quarters  of  1975.  In  the  second  quarter  of  1975 
the  average  national  price  per  milligram  of  heroin  was  $2.34. 

The  average  national  purity  of  heroin  during  the  13-quarter 
period  between  April  1972  and  June  1974  roughly  assumes  a  U- 
shaped  curve.  At  the  beginning  of  this  period  the  average  purity  of 
heroin  was  about  9-10  percent.  There  was  a  general  decline  in  the 
purity  level  of  heroin  between  the  last  quarter  of  1972  and  the  first 
quarter  of  1974.  There  were  sharp  increases  in  average  purity 
during  the  first  and  second  quarters  of  1975.  Similar  to  the  heroin- 
related  death  and  emergency  room  data,  heroin  retail  purity 
shows  a  general  increase  beginning  in  mid-1973. 

Drug  Law  Arrest  Data  ^ 

Arrests  for  violation  of  drug  laws  are  reported  annually  by  State 
and  local  law  enforcement  authorities  to  the  Federal  Bureau  of 
Investigation.  The  number  of  arrests  for  drug  law  violations  is 
reported  on  part  II,  item  18  of  the  FBI  crime  report  form.  The 
number  of  narcotic  drug  law  arrests  is  reported  in  item  18A.  The 
types  of  drugs  reported  in  the  narcotic  drug  category  include 
opium,  cocaine,  and  their  derivatives. 

Although  drug  law  arrests  for  heroin  may  be  reported  at  the 
State  or  local  level,  the  number  of  arrests  for  heroin  specifically  is 
not  available  at  the  national  level.  Thus,  the  figures  shown  report 
arrests  for  both  heroin  and  cocaine. 

The  number  of  State  and  local  authorities  reporting  to  the  FBI 
varies  from  year  to  year.  This  variation  results  in  changing 
population  bases.  To  adjust  for  this  variation,  the  number  of 
arrests  for  opium,  cocaine,  and  their  derivatives  has  been  con- 
verted to  a  rate  per  100,000  population. 


«  SOURCE:  Federal  Bureau  of  Investigation.  Uniform  Crime  Report  for  the 
United  States,  1966-197U. 
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Figure  7 — State  and  local  drug  law  arrests  for  heroin  and  cocaine,  United  States, 
1966-1974. 

Limitations.  A  major  problem  in  interpreting  law  enforcement 
data  relates  to  changes  in  enforcement  policy  and  changes  in 
manpower  and  other  resources  devoted  to  drug-related  en- 
forcement. These  factors  have  a  direct  influence  on  the  number 
of  arrests  reported. 

State  and   Local  Drug   Law  Arrests  for  Heroin  and  Cocaine 
(Figure  7) 

The  rate  of  arrests  for  heroin  and  cocaine  made  by  local  and 
State  law  enforcement  officials  increased  substantially  each  calen- 
dar year  from  1967  through  1970.  There  was  a  slight  increase  to  a 
10-year  peak  in  1971  followed  by  a  decline  in  1972  and  a  further 
decline  in  1973  which  placed  the  rate  below  the  1969  level.  The 
arrest  rate  in  1974  shows  a  noticeable  increase. 


Treatment  Data  ^ 


The  treatment  admission  data  reported  are  based  on  the  Client 
Oriented  Data  Acquisition  Process  (CODAP).  CODAP  is  a  NIDA- 


''  SOURCE:  National  Institute  on  Drug  Abuse.  Client  Oriented  Data  Acquisi- 
tion Process — Cumulative  Admission  Files,  April  1973-September  1975. 
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funded  national  information  system  which  was  implemented  in 
April  1973  and  to  which  all  federally  supported  treatment  facilities 
are  required  to  report.  However,  only  treatment  data  from  NIDA- 
funded  pro-ams  are  presented  in  this  report  since  other  federally 
supported  facilities  provide  treatment  for  highly  specialized  popu- 
lations, e.g.,  Bureau  of  Prisons,  Veterans  Administration,  etc. 
NIDA-funded  treatment  programs  account  for  about  95  percent  of 
all  admissions  reported  to  CODAP.  The  NIDA-funded  programs 
reporting  to  CODAP  do  not  represent  a  statistical  sample  of  all 
treatment  programs  in  the  country,  but  they  are  believed  to 
include  approximately  50  percent  of  all  individuals  who  have 
entered  drug  treatment  programs. 

Limitations.  The  CODAP  system  underwent  a  major  revision  in 
data  forms,  coding,  and  reporting  procedures  at  the  end  of  the 
third  quarter  of  1974.  This  revision  resulted  in  an  increase  in  the 
reporting  rate  to  the  CODAP  system  by  treatment  facilities.  Prior 
to  the  system  revision,  the  reporting  rate  averaged  about  50-60 
percent.  The  current  rate  is  between  74  and  86  percent.  Thus,  the 
increase  in  the  reporting  rate  is  a  major  factor  when  considering 
changes  in  the  number  of  admissions  since  the  third  quarter  of 
1974. 

Treatment  Admissions  and  Readmissions  (Figure  8  and  Table  1) 

The  number  of  treatment  admissions  entering  NIDA-funded 
programs  and  reported  as  new  admissions,  i.e.,  no  previous  drug 
abuse  treatment  experience,  to  CODAP  shows  a  relatively  level 


Table  1 — Admissions  for  Primary  Heroin  Use 


Total  admissions 

Year/quarter 

New  admissions 

Readmissions 

Total 

for  drug  use 

1973 

'  A  " 

Apr-Jun 

5,013 

4,647 

9,660 

15,863 

Jul- Sept 

4,578 

4,261 

8,839 

14.818 

Oct- Dec 

5,387 

5,317 

10,704 

19,900. 

1974 

Jan-Mar 

5,471 

5,960 

11,431 

22,291 

Apr-Jun 

7,117 

7,125 

14,242 

25,346 

Jul-Sept 

6,263 

6,902 

13,165 

23,146 

Oct- Dec 

8,874 

14.097 

22,971 

41 ,945 

1975 

Jan-Mar 

8.348 

14.668 

23,016 

45,61 1 

Apr-Jun 

8,292 

14,759 

23,051 

43,709 

Jul-Sept 

8,677 

14,565 

23,242 

40,982 
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Figure  8 — Number  of  new  admissions  and  readmissions  entering  NIDA-funded 
treatment  programs  for  primary  heroin  use. 


trend  between  the  second  quarter  of  1973  and  the  third  quarter  of 
1974.  There  was  a  42  percent  increase  in  reported  new  admissions 
during  the  fourth  quarter  of  1974,  and  that  level  continued 
through  the  third  quarter  of  1975. 

The  number  of  readmissions,  i.e.,  previous  treatment  experience, 
reported  to  CODAP  shows  a  similar  pattern  to  new  admissions. 
The  number  of  readmissions  was  relatively  level  between  the 
second  quarter  of  1973  and  the  third  quarter  of  1974,  followed  by  a 
substantial  increase  in  the  fourth  quarter.  Since  then  the  number 
of  readmissions  has  been  level. 

It  should  be  noted  that  the  increase  in  both  first  admissions  and 
readmissions  to  treatment  since  October  1974  is  due,  at  least  in 
part,  to  an  increase  in  the  reporting  rate  by  treatment  facilities. 
While  the  increased  reporting  rate  may  account  for  much,  if  not 
all,  of  the  increase  in  the  number  of  new  admissions  entering 
treatment,  the  magnitude  of  the  increase  in  the  number  of 
readmissions  is  greater  than  might  be  expected  as  a  result  of  the 
change  in  reporting  rate,  that  is,  from  an  average  of  50-60  percent 
to  74-86  percent.  Further,  the  pattern  of  new  admissions  and 
readmissions  for  primary  heroin   use  between  April   1973  and 
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September  1974  showed  roughly  equal  numbers.  During  the  last 
three  quarters,  however,  the  ratio  of  readmissions  to  new  admis- 
sions increased  to  almost  two  to  one. 

It  should  be  noted  that  the  percentage  of  combined  new  admis- 
sions and  readmissions  to  treatment  for  primary  heroin  use  has 
remained  relatively  stable  during  the  nine  quarter  period  as 
compared  with  total  treatment  admissions  for  drug  use.  Admis- 
sions for  primary  heroin  use  have  accounted  for  50-60  percent  of 
all  admissions  during  this  period.  The  stability  of  the  ratio  be- 
tween primary  heroin  admissions  and  total  admissions  suggests 
further  that  the  increase  in  the  reporting  rate  is  accounting  for 
most  of  the  increase  in  the  number  of  admissions. 
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Supplement  to  Heroin  Indicator  Trend  Report 


Survey  Data 


lor 


Surveys  provide  a  direct  measure  of  respondents'  self-reported 
drug  experience.  As  such,  they  provide  information  about  a  differ- 
ent type  of  heroin  use  from  that  reflected  in  the  indicators. 

Most  of  the  indicators  reported  in  the  main  body  of  this  report 
reflect  trends  in  heroin  use  and  activity  resulting  from  indirect 
measures.  These  indicators,  in  effect,  reflect  the  casualties  of  the 
heroin  experience.  If  a  level  of  nonpathological  heroin  activity 
exists  in  the  wider  community,  such  use  may  be  more  accurately 
measured  through  household  and  general  population  surveys.  The 
National  Institute  on  Drug  Abuse  has  provided  for  Federal  fund- 
ing of  national  and  local  surveys  of  general  and  select  populations 
with  the  intention  of  measuring  levels  of  drug  use  existing  in  the 
broader  population  which  are  unlikely  to  be  reflected  in  indicator 
statistics. 

Despite  its  unique  contribution  to  understanding  the  phenome- 
non of  heroin  use,  survey  methodology  has  certain  limitations. 
General  population  surveys  are  most  often  based  on  samples  of 
households.  Since  heroin  addicts  do  not  typically  reside  in  house- 
holds, this  portion  of  the  heroin-using  population  is  underrepre- 
sented.  As  shown  in  figure  I,  the  percentage  of  individuals  in 
general  population  surveys  who  admit  to  ever  having  used  heroin 
is  quite  small,  such  that  the  resulting  estimates  are  approximately 
equal  to  the  statistical  error  (^  1%). 

When  attempts  are  made  to  break  out  current  heroin  users  from 
those  who  have  ever  used,  the  estimates  shrink  to  sizes  which  are 
not  statistically  useable.  Table  I  shows  results  for  lifetime  and 
current  heroin  use,  over  two  surveys.  An  attempt  to  identify  yet 
another  subgroup — the  addicted — from  such  a  small  pool  becomes 
invalid. 
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Figure  I — One  percent  of  youth  and  adults  have  ever  used  heroin  in  their  lifetimes. 
[From  a  general  household  survey  (Abelson  and  Atkinson  1975)  con- 
ducted in  1974] 

Table  I — National  Surveys — General  Population 

Percent  used 
Percent  ever       heroin  in  past 
Survey  "   Year  used  heroin  year 


Adults:  18  years  and  older 

(Abelson,  and  Atkinson  1975) 
Adults:  18  years  and  older 

(National  Commission  1973) 
Youths:  12-17  years  old 

(Abelson,  and  Atkinson  1975) 
Youths:  12-17  years  old 

(National  Commission  1973) 


1974 
1972 
1974 
1972 


1.3 


1.3 


1.0 


0.6 


0.3 


0.3 


0.4 


0.3 


As  it  focuses  on  special  populations  more  at  risk  of  having  used 
heroin,  the  survey  procedure  yields  higher  rates  of  lifetime  preva- 
lence. In  a  federally  funded  followup  study  of  male  graduating 
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high  school  seniors  (Johnston  1975),  results  show  an  increase  in 
lifetime  prevalence  between  ages  18  and  23.  Table  II  shows  an 
increase  of  heroin  experience  as  the  years  spent  in  the  high-risk 
group  accumulate. 

Table  II — National  Followup  Study  of  Males  From  the  High  School 

Class  of  1969 
(Johnston  1975) 


Percent  used 

Mean  age  of 

Percent  ever 

heroin  in  past 

Year 

respondents 

used  heroin 

year 

1974 

23 

5.7 

2.7 

1970 

19 

2.1 

1.9 

1969 

18 

1.1 

N/A 

Of  those  remaining  in  the  study  over  time,  1.1  percent  had  used 
heroin  by  the  end  of  high  school  (age  18,  1969),  2.1  percent  by  a 
year  after  high  school  (age  19,  1970),  and  5.7  percent  by  5  years 
after  high  school  (age  23,  1974).  At  the  last  point  in  time  (age  23, 
1974),  2.7  percent  reported  some  use  during  the  preceding  12 
months.  It  should  be  noted  that  even  these  comparatively  high 
survey-derived  prevalence  rates  are  likely  to  be  attenuated  by  the 
selective  nature  of  the  sample.  Only  graduates  are  followed,  and  it 
is  probable  that  the  dropouts  are  at  far  greater  risk. 

Where  the  survey  methodology  is  applied  to  more  representative 
samples  of  greatest  risk,  lifetime  prevalence  can  be  quite  high. 

Two  one-time-only  surveys  of  men  in  special  circumstances  also 
suggest  the  influence  of  opportunity  on  heroin  experience  (table 
III).  In  a  study  of  men  eligible  for  the  draft,  O'Donnell  et  al.  (1975) 
found  that  6  percent  admitted  having  ever  used  heroin;  2  percent 
had  used  it  in  the  past  year.  However,  Robins  (1973),  studying  men 
who  had  served  in  Vietnam,  found  34  percent  had  used  heroin 
while  there;  10  percent  had  used  narcotics,  primarily  heroin  in  the 
past  year. 

Table  III — Surveys  of  Men  In  Special  Circumstances 


Percent  used 

Percent  ever 

heroin  in  past 

Survey 

Year 

used  heroin 

year 

Male  Adults,  20  to  30  years  old 

1975 

6.0 

2.0 

(O'Donnell  et  al.  1975) 

Soldiers  Returning  from  Vietnam  in 

1973 

34.0 

10.0* 

1971  (Robins  1975) 

*  Any  narcotic. 
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Despite  the  unique  character  of  the  sample  used  by  O'Donnell  et 
al.  (1975),  there  is  evidence  that  lifetime  and  current  prevalence 
experience  for  the  same  age  and  sex  subgroup  of  the  National 
Survey  (Abelson,  and  Atkinson  1975)  is  essentially  the  same. 
Figure  II,  which  shows  this  similarity,  does  go  some  distance 
toward  strengthening  confidence  in  the  estimate. 
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Figure  If — Five  to  six  percent  of  males  20-30  years  old  have  ever  used  heroin  in 
their  lifetimes.  [From  a  general  household  survey  (Abelson  and  Atkin- 
son 1975)  and  a  special  survey  (O'Donnell  et  al.  1975)  conducted  in 
19741 

Even  In  special  population  surveys,  however,  current  prevalence 
of  heroin  use  is  quite  low.  Figure  III  shows  that  as  the  criterion  of 
current  use  becomes  more  demanding,  the  survey-derived  esti- 
mates fall  to  low  levels  of  utility. 

It  may  be  that  the  function  of  surveys  with  respect  to  estimates 
of  heroin  prevalence  is  the  identification  of  a  hidden,  unidentified 
population.  It  is  reasonable  to  speculate  that  some  of  these  users 
may  at  some  time  have  some  difficulty  with  heroin,  thus  contribut- 
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Figure  III — Current — i.e.,  during  the  last  year  or  last  30  days — heroin  use  rates  of 
20-30  year  old  males  are  substantially  lower  than  lifetime  use  rates. 
[From  a  general  household  survey  (Abelson  and  Atkinson  1975)  and  a 
special  survey  (O'Donnell  et  al.  1975)  conducted  in  1974] 

ing  to  the  indicator  statistics;  however,  others  may  continue  for 
extended  periods  of  time  at  a  fairly  low  level  of  heroin  experience 
without  ever  being  identified.  The  career  for  this  group  may  be 
similar  to  subjects  in  the  Vietnam  study.  Thus,  Robins  (1975) 
reports  that  43  percent  of  the  sample  had  used  narcotics  of  some 
type  while  in  Vietnam,  and  20  percent  had  become  addicted  there. 
However,  10  percent  had  used  narcotics  during  the  first  year 
following  return  to  the  United  States,  and  only  1  percent  had 
become  addicted.  The  possibility  that  there  may  be  a  great 
numerical  disparity  between  the  ever  used  group  and  the  addicted 
group  is  provocative  and  suggests  the  need  for  continued  research 
and  monitoring  using  survey  as  well  as  other  methodologies. 
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[Testimony  continued  from  p.  238] 

Senator  Bayh.  Barbiturates  and  amphetamines,  those  types  of  drugs 
are  the  only  ones  we  have  any  relatively  sure  capacity  to  limit  supply. 
For  several  years  a  plea  that  I,  as  well  as  others,  made:  to  do 
something  about  controlling  the  production — fell  on  deaf  ears.  We 
were  told  it  couldn't  be  done.  Now  we're  doing  it,  and  I  think  rather 
successfully,  don't  you?  ,        . 

Dr.  DuPoNT.  Yes,  sir. 

Senator  Bayh.  Has  there  been  any  shortage  of  amphetamines  or 
barbiturates  for  doctors  who  are  prescribing  them  for  recognized  legiti- 
mate purposes? 

Dr.  DuPoNT.  No,  there  has  not.  And  I  think  the  leadership  of 
yourself  and  this  committee  has  also  stimulated  the  medical  profession 
to  look  again  at  its  own  prescribing  habits,  particularly  with  respect 
to  the  stimulant  drugs,  where  there  has  been  a  tremendous  reduction 
in  use.  As  you  point  out,  something  like  95-percent  reduction  in 
licit  production  with  the  barbiturate  drugs,  the  medical  profession 
has  been  slower  at  recognizing  the  limits  of  the  therapeutic  indications 
for  those  drugs.  But  I  am  optimistic  that  that  will  follow  as  well. 
I  look  with  great  interest  to  what  is  happening  in  Britain  where  the 
medical  profession  has  taken  the  leadership  and  voluntarily  curtailed 
their  prescription  of  barbiturate  drugs.  And  I  think  those  sedatives 
are  a  particularly  dangerous  class  of  drugs.  There  are  safer  drugs 
for  the  indications  for  which  they  are  now  used;  and,  more  impor- 
tantly, many  of  the  people  who  are  using  those  drugs  now  don't 
need  any  drugs  at  all. 

Senator  Bayh.  Well,  certainly  the  medical  profession  can  be  part 
of  the  solution,  and  the  drugists  and  the  like,  that  you  are  very 
familiar  with.  We  started  urging  action  on  barbiturates  and 
amphetamines  a  long  time  before  we  got  any  action.  We  finally  got 
controls  applied  oji  barbiturates,  but  only  after  we  introduced  legisla- 
tion to  deal  with  the  problem.  As  I  recall — and  correct  me  if  I'm 
wrong — there  were  three  general  classifications  that  were  and  now 
are  controlled  as  far  as  production  is  concerned;  is  that  accurate? 

Dr.  DuPoNT.  Three  classifications — 

Senator  Bayh.  Types  of  short  duration,  quick-acting  barbiturates? 

Dr.  DuPoNT.  Right. 

ADMINISTR.^TION  .\CTION  NEEDED  ON   BARBITURATES 

Senator  Bayh.  The  concern  that  I've  expressed — and  so  far  no 
one  has  adequately  responded,  and  if  we  can't  get  some  action  we 
may  have  to  pursue  this  legislatively  although  I  would  much  prefer 
to  have  it  done  administratively — is  that  there  are  still  several  other 
types  of  short,  quick-acting  barbiturates  which  have  not  been  subject 
to  production  control.  And  as  I'm  sure  you  are  aware,  the  drug 
culture  has  proven  time  and  time  again  that  if  you  can't  get  the 
drug  of  first  choice — if  you  can't  get  little  reds — then  you  will  accept 
a  drug  of  second  or  third  choice  or  fourth  choice,  as  the  case  may 
be. 

What  can  we  do  to  get  administrative  attention  to  the  fact  that 
there  are  still  several  barbiturate  products  that  are  not  subject  to 
the  kind  of  control  that  is  now  being  directed  at  the  major  classifica- 
tions of  barbiturates? 
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Dr.  DuPoNT.  Mr.  Chairman.  I'm  not  familiar  with  these  specific 
drugs,  but  I  would  be  prepared  to  commit  myself  to  dealing  with 
any  of  these  issues,  with  both  Mr.  Bensinger  and  Dr.  Schmidt,  who's 
the  Commissioner  of  the  Food  and  Drug  Administration  and  talk 
about  that  and  get  back  to  the  committee.  I'm  quite  sympathetic 
with  what  you're  saying,  and  I.d  be  happy  to  meet  with  them  specifi- 
cally on  this  subject  and  get  back  to  the  committee. 

Senator  Bayh.  Butabarbital  is  one  that  comes  to  mind. 

Dr.  DuPoNT.  Maybe  if  you  could  give  me  the  list  of  all  the  ones 
you  are  concerned  about. 

Senator  Bayh.  We  were  told  that  nothing  could  be  done  without 
jeopardizing  the  patients  who  needed  both  amphetamines  and  barbitu- 
rates. First  we  were  told  this  by  the  FDA,  then  by  HEW;  but  we 
kept  pushing  and  finally  we  got  around  to  curtailing  the  amphetamine 
production  by  90  percent  after  1  year,  and  nobody  suffered.  Then 
we  rescheduled  most  of  the  barbiturates,  but  that  task  has  not  been 
completed. 

Why  is  it  that  the  bill  recommended  by  the  President  does  not 
cover  cocaine?  Should  this  distinction  be  made? 

Dr.  DuPoNT.  There  are  a  number  of  drugs  that  are  not  covered, 
including  the  barbiturates  and  amphetamines.  The  intention  of  the 
administration  is  to  focus  as  narrowly  as  possible  in  this  bill  to  make 
it  relatively  less  difficult  to  enact.  The  cocaine  problem  is  a  difficult 
one;  because,  as  the  white  paper  points  out,  although  the  potential 
is  there  for  that  drug  to  be  a  serious  health  hazard  it  is  not  posing 
a  serious  health  hazard  given  current  levels  of  use.  And  therefore 
we  don't  think  it  deserves  to  be  singled  out  for  inclusion  in  these 
provisions. 

Senator  Bayh.  Might  I  suggest  that  perhaps  a  higher  standard  could 
be  applied  to  cocaine — that  you  have  to  sell  even  larger  amounts? 
It  again  concerns  me  that  if  we  are  really  effective  in  persuading 
people  that  the  risk  involved  in  the  heroin  traffic  is  so  great  that 
a  lot  of  people  are  not  going  to  be  involved  because  of  the  mandatory 
penalties  they  will  start  moving  into  another  area — that  we  have  not 
given  proper  attention. 

CONFLICTS  WITHIN  COCAINE  ISSUE 

Dr.  DuPoNT.  The  cocaine  issue  of  course  cuts  in  two  directions. 
One  could  add  mandatory  minimums  for  cocaine  trafficking,  making 
the  law  tougher. 

The  other  proposal  is  to  remove  the  classification  of  cocaine  as 
a  narcotic  and  declare  it  as  a  nonnarcotic  substance  under  schedule 
II  of  the  Controlled  Substances  Act.  I  think  there  is  a  good  phar- 
macologic reason  for  doing  that.  Of  course,  that  moves  in  precisely 
the  opposite  direction  of  the  one  that  you  are  proposing  now.  In 
other  words,  that  would  tend  to  reduce  the  penalties  because  the 
higher  penalties  are  reserved  for  narcotic  drugs.  If  cocaine  were 
removed  from  the  narcotic  class  and  made  into  a  nonnarcotic  schedule 
II  drug,  then  the  maximum  penalty  would  be  reduced  from  15  years 
to  5  years,  and  the  maximum  fine  would  be  reduced  from  $25,000 
to  $15,000. 
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But  again  the  fact  that  our  arguments  are  cutting  both  directions 
is,  I  think,  probably  one  reason  not  to  tinker  with  cocaine  at  the 
time  we  are  talking  about  this  bill. 

Senator  Bayh.  Would  the  mandatory  penalty  section  apply  to 
amphetamines  and  barbiturates? 

Dr.  DuPoNT.  No,  sir;  it  would  not.  It  would  only  be  to  opiate 
drugs  in  schedule  1  and  schedule  II. 

Senator  Bayh.  Why  must  that  be  true?  The  task  force,'  at  page 
99,  recommended  that  it  applied  to  those  uppers  and  downers? 

Dr.  DuPoNT.  Well,  the  task  force  emphasized  the  priority  of  those 
drugs.  It  did  not,  I  believe,  address  the  narrow  question  of  the  use 
of  mandatory  minimum  sentences.  We  have  not  talked  about  one 
specific  opiate  drug  that  is  covered,  and  that  is  methadone.  The 
methadone  case  is  similar  in  some  ways  to  the  problem  of 
amphetamines  and  barbiturates,  in  that  there  are  large  numbers  of 
people  who  possess  those  substances  for  legitimate  reasons.  Therefore 
it  becomes  relatively  more  difficult  to  draw  lines  to  identify  the  traf- 
fickers, if  you  will,  from  the  more  casual  possessors  and  transferers 
of  those  substances.  We  certainly  don't  want  to  get  into  a  situation 
which  could  happen  if,  for  example,  someone  has  in  his  medicine 
cabinet  100  phenobarbital  tablets  and  somebody  next  door  comes 
over  and  says  he  is  going  on  a  trip  and  wants  to  borrow  those  for 
sleeping  pills,  and  the  person  hands  them  over.  This  is  not  desirable 
by  any  means  and  I'm  not  condoning  it,  but  such  a  person  could 
be  subject  to,  for  example,  mandatory  minimum  provisions  under  the 
law  as  a  trafficker.  That  would  not  be  very  attractive  as  a  response. 

I'm  not  saying  it  isn't  possible  to  draw  this  line,  but  I'm  saying 
it  is  difficult  and  it  is  especially  difficult  when  you  have  substances 
that  people  possess  legitimately.  This  bill  is  designed  to  avoid  that 
problem  by  sticking  with  the  drug  which  we're  most  concerned  about, 
and  which  nobody  possesses  legally,  to  wit,  heroin. 

'  Senator  Bayh.  Well,  it  is  possible,  is  it  not,  to  define  quantitatively 
and  qualitatively  standards  for  these  other  drugs  that  would  exclude 
the  incidental  or  the  small  peddler  from  the  mandatory  penalties? 

Dr.  DuPoNT.  Yes;  it's  possible. 


POLICY  ON   MARIHUANA  DECRIMINALIZATION? 

Senator  Bayh.  Let  me  direct  your  attention  to  another  matter  before 
this  subcommittee,  which  I  know  you  have  given  consideration  to 
as  well.  Our  subcommittee  has  held  hearings  on  legislation  to 
decriminalize  marihuana.  I  bring  this  to  your  attention  because — here 
again,  if  we  are  talking  about  limited  resources — your  assessment  has 
been  with  mine,  and  Mr.  Alexander  said  he  would  concur,  that  the 
main  thrust  should  be  directed  at  expending  limited  resources  where 
you  had  the  biggest  problem  and  the  maximum  return  on  investment. 
Here  when  you  review  the  policy  on  marihuana,  I  am  uneasy  with 
the  use  of  the  criminal  statutes. 

What  is  the  latest  information  on  the  aftermath  of  decriminalization 
in  Oregon,  California,  and  Alaska? 


'While   Paper  on   Drug  Abuse,  September    1975,   A   Report   to  the   President   from   the   Domestic 
Council  Drug  Abuse  Task  Force. 
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Dr.  DuPoNT.  The  available  evidence  that  we  have  suggests  that 
there  has  been  no  increase  in  marihuana  consumption  specifically 
associated  with  decriminalization.  And  I  base  that  on  two  studies: 
one  in  the  State  of  Oregon  and  the  other  in  San  Mateo,  Calif. 

I  would  add  extreme  caution  in  the  use  of  those  studies,  however, 
because  these  studies  are  relatively  primitive.  We  now  have  under 
way  a  much  more  ambitious  study  of  high  school  seniors  in  all  of 
the  country,  and  we  are  separating  out  those  that  live  in  States  that 
have  decriminalized  marihuana  possession  and  those  that  live  in  States 
where  there  has  been  no  decriminalization.  Since  we  have  measures 
taken  before  the  State  decriminalized  and  after,  we  are  going  to 
be  able  to  see  whether  there  is  any  difference  in  use,  either  up 
or  down,  in  those  States  that  have  decriminalized  from  those  who 
have  not.  We  don't  have  that  study  in  yet,  but  the  studies  we  do 
have  suggest  that  there  is  no  change  either  up  or  down  associated 
with  the  substitution  of  a  civil  fine  for  a  misdemeanor  punishment. 

Senator  Bayh.  When  could  we  see  that  study? 

Dr.  DuPoNT.  I  think  in  6  months  perhaps.  Senator.  I  will  be  happy 
to  make  it  available  just  as  soon  as  I  have  it. 

On  the  marihuana  issue  let  me  say  that  I  found  the  statements 
that  you  submitted  for  the  Congressional  Record  last  week  very 
eloquent,  and  I  concur  with  them.  However,  let  me  emphasize  that 
I  find  the  word  "decriminalization"  has,  itself,  become  terribly 
politicized.  1  find  it  helpful  not  to  use  the  word  because  it  has  become 
a  kind  of  symbol  that  people  rally  around  on  one  side  or  the  other 
in  such  a  way  that  they  somehow  miss  what  we  are  really  talking 
about. 

I  would  commend  to  the  committee  for  consideration  a  specific 
solution,  if  you  will,  to  the  conflict  that  I  think  can  command  very 
broad  support.  And  that  is  the  approach  that  has  been  adopted  in 
Sacramento,  Calif.,  and  in  the  State  of  Minnesota.  It  involves  the 
use  of  a  civil  fine  for  a  first  offense  for  marihuana  possession.  But 
if  there  is  another  offense  for  marihuana  possession  within  a  2-year 
period,  then  this  becomes  a  misdemeanor  criminal  offense.  It  is  my 
judgment,  from  talking  to  people  from  many  parts  of  the  marihuana 
spectrum,  that  this  compromise  commands  very  broad  support.  They 
found  in  Sacramento,  for  example,  that  98  percent  of  the  people 
did  not  come  back  again  with  a  second  offense  within  the  2  years 
of  the  first  offense.  This  compromise  satisfies  most  of  the  marihuana 
decriminalization  supporters  since  it  eliminates  the  use  of  criminal 
law  for  98  percent  of  the  people  apprehended  for  marihuana  posses- 
sion. 

On  the  other  hand,  the  marihuana  decriminalization  detractors  have 
been  concerned  about  the  more  serious  drug  abusers  in  that  group 
arrested  for  marihuana  possession  and  they  want  to  continue  to  have 
the  possibility  of  a  criminal  penalty  for  them.  Of  course  the  Sacramen- 
to and  the  Minnesota  approaches  to  contain  that. 

So  perhaps  some  compromise  like  that  could  form  a  basis  of  Federal 
legislative  action.  Such  a  compromise  is  not  easily  categorized  as 
decriminalization. 

Senator  Bayh.  I  don't  recommend  the  use  of  marihuana — and 
frankly  I'm  not  prepared  to  go  the  route  of  legalization  which  is 
another  political  catchword. 
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DISTINCTION  BETWEEN  LEGALIZATION  AND  DECRIMINALIZATION 

Dr.  DuPoNT.  The  "legalization"  issue  is  very  much  caught  up  with 
"decriminalization"  in  the  public  mind.  There  is  no  question  that 
those  things  are  equated  by  most  people  in  the  Nation  today. 

This  morning,  while  I  was  driving  to  the  hearing,  one  of  the  local 
radio  stations  asked  a  question  of  the  public  on  marihuana 
decriminalization.  The  answers  they  got  from  the  public,  although 
the  question  was  clearly  phrased,  showed  that  the  public  just  simply 
did  not  make  the  distinction  between  legalization  and  decriminaliza- 
tion. The  answers  were  coming  back  either  "for"  or  "against" 
marihuana,  which  is  hardly  the  question  we  are  trying  to  deal  with. 

As  you  quite  rightly  point  out,  we  have  a  national  policy  of 
discouragement  of  marihuana  use.  It  is  the  right  policy.  We  can  sup- 
port it.  That  is  not  at  issue.  At  issue  is  how  does  the  law  enforcement 
apparatus  respond  to  the  individual  found  to  possess  small  quantities 
of  marihuana  for  his  personal  use.  That  is  the  only  issue  that  we're 
talking  about,  not  whether  we  like  marihuana  or  not.  But  you  cannot 
get  that  idea  across  to  the  public.  At  least,  I've  tried  for  2  years, 
and  I  have  failed  miserably  to  get  that  idea  across. 

. .  -  [Exhibit  No.  26) 

The  Harris  Survey:  Close  Vote  on  Marihuana  Law 

;  .  *    ■"      '  ■    c  :    ,  (By  Louis  Harris) 

Although  the  American  people  are  against  legalizing  either  the  sale  or  use  of 
marijuana,  more  and  more  believe  that  possessing  small  amounts  of  marijuana  should 
not  be  a  criminal  offense. 

In  the  most  recent  Harris  Survey  among  1,394  adults  nationwide,  only  a  45-43 
percent  plurality  opposes  "penalizing  anyone  having  a  small  amount  of  marijuana  with 
a  small  fine  and  no  jail  term."  [This  lenient  view  is  embodied  in  the  Oregon  law.) 
In  1974,  a  more  substantial,  49-36  per  cent  came  out  against  such  token  punishment 
for  marijuana  possession. 

Part  of  the  reason  for  this  shift  is  that  the  American  people  see  more  dangers 
in  the  use  of  alcoholic  beverages  than  in  the  use  of  marijuana.  Seventy-one  percent 
view  the  problem  of  "heavy  drinking"  as  very  serious,  while  only  58  percent  feel 
that  way  about  marijuana.  This  is  a  complete  reversal  of  public  attitudes  since  1969, 
when  73  per  cent  viewed  pot  smoking  as  "very  serious",  compared  to  53  per  cent 
who  felt  the  same  about  heavy  drinking. 

The  same  trend  is  evident  when  people  are  asked  to  choose  between  marijuana 
and  alcohol  as  "more  dangerous  for  people  in  the  country  to  use." 

Although  about  three  out  of  10  feel  boch  are  equally  dangerous,  35  per  cent  single 
out  alcohol,  compared  to  29  per  cent  who  choose  marijuana.  Back  in  1969,  a  substantial 
58  per  cent  of  the  public  felt  that  marijuana  was  more  dangerous  than  alcohol  was. 

Nevertheless,  there  is  no  strong  evidence  that  Americans  now  favor  making  the 
sale  or  use  of  pot  legal.  A  69-25  per  cent  majority  still  opposes  legalization  of  the 
sale  of  the  drug,  which  represents  virtually  no  change  from  1974,  when  a  70-23 
per  cent  majority  felt  that  way.  A  66-28  per  cent  majority  is  opposed  to  the  use 
of  the  drug,  compared  to  the  69-25  per  cent  majority  who  felt  the  same  in  1974. 

Still,  decriminalization  has  made  real  and  measurable  progress,  judging  from  the 
very  small  margin  by  which  the  public  opposes  adopting  the  Oregon  marijuana  law 
nationally.  Recently,  the  Harris  Survey  asked  a  cross  section  of  1,394  adults  nationwide: 

"In  Oregon,  while  it  is  still  illegal  to  possess  marijuana,  the  penalty  for  anyone 
having  a  small  amount  of  marijuana  in  his  possession  is  a  small  fine  and  no  jail 
term.  Would  you  favor  or  oppose  adopting  the  Oregon  marijuana  law  nationally?" 
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Adopting  the  Oregon  Marihuana  Law  Nationally 


1975 


1974 


Total  public: 

Favor 

Oppose 

Not  sure 


Percent 

Percent 

43 

36 

45 

49 

12 

15 

Key  Group  Analysis  of  Attitudes  Toward  Decriminalization  of 
Use  of  Marihuana 


Favor 


Oppose         Not  sure 


Nationwide:  

By  Region: 

East 

Midwest 

South 

West 

By  age: 

18-19 

30-49 

50  and  over  

By  education: 

8th  grade  or  less 

High  school 

College... 

By  occupation: 
-2  Professional 

Executive 

Skilled  labor 

^  White  collar 

By  size  of  place: 

Cities 

Suburbs 

Towns 

Rural 


43 


45 


12 


50 

37 

13 

45 

44 

11 

30 

56 

14 

49 

42 

9 

59 

29 

12 

43 

45 

12 

31 

57 

12 

22 

60 

18 

40 

48 

12 

56 

35 

9 

57 

36 

7 

49 

43 

8 

37 

54 

9 

47 

39 

14 

49 

41 

10 

49 

37 

14 

35 

54 

11 

34 

54 

12 

However,  the  closeness  of  that  national  division  tends  to  cloak  sharp  differences 
between  key  groups  of  the  public.  On  the  one  hand,  people  under  30,  who  primarily 
use  marijuana,  favor  the  Oregon  law  by  better  than  two  to  one.  But  people  who 
are  50  and  over  oppose  nationalization  of  that  law  by  almost  two  to  one.  Similarly, 
the  college  educated  favor  decriminalization  by  a  wide  margin,  but  those  with  less 
education  stand  opposed. 

By  region,  three  out  of  four  sections  of  the  country  favor  the  Oregon  law,  but 
the  South  is  adamantly  in  opposition.  Finally,  people  who  live  in  the  big  cities  and 
suburbs  tend  to  favor  decriminalization,  but  small  town  and  rural  residents  do  not. 

Over  time,  the  younger,  better  educated  and  more  urbanized  groups  appear  to  be 
gaining  over  the  small  town,  older  and  less  well  educated  people  on  this  issue.  But 
the  division  now  is  a  stand-off,  and  the  American  people  have  not  quite  reached 
the  point  where  they  want  to  decriminalize  the  use  of  even  small  quantities  of  marijuana. 


Senator  Bayh.  What  percentage  of  all  drug  arrests  are  for 
marihuana? 

Dr.  DuPoNT.  If  I  were  to  cite  a  statistic,  I  would  have  to  cite 
your  report,  I  was  just  reading  last  night.  I  don't  know  the  number, 
but  it  was  something  over  half,  as  I  recall  reading  last  night. 

Senator  Bayh.  The  FBI  was  the  source  of  the  figure  in  our  report 
of  70  percent. 

Dr.  Db'PoNT.  That  sounds  right.  That  is  an  unfortunate  drain  on 
needed  resources  for  more  serious  crimes,  including  serious  trafficking 
in  dangerous  drugs. 
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Senator  Bayh.  It  seems  to  be  remarkable  evidence  of  the  lack 
of  focus  and  priority  in  this  particular  area  that  70  percent  of  the 
arrests  are  for  marihuana.  And,  simultaneously,  IRS  is  despecializing 
its  attention  to  drug  kingpin  tax  evaders. 

Dr.  DuPoNi.  Mr.  Chairman,  I  would  point  out  that  Mr.  Bensinger, 
as  Administrator  of  the  DEA,  has  shown  a  particular  understanding 
of  this  issue,  and  strong  commitment  to  dealing  with  it.  I  am  delighted 
he  is  focusing  the  Drug  Enforcement  Administration  very  clearly  and 
precisely  the  way  you  are  suggesting. 

Senator  Bayh.  Dr.  Shellow,  from  the  work  of  your  panel  on  Drug 
Use  and  Criminal  Behavior,  and  their  recommendations  to  the  NIDA, 
what  is  your  assessment  of  the  President's  assertion  in  his  message 
that  as  much  as  one  half  of  all  street  crime — robberies,  muggings 
and  burglaries — are  committed  by  drug  addicts  to  support  their  expen- 
sive and  debilitating  habits? 

MUDDLE  OF  CRIME/DRUG  STATISTICS  CONFUSES  ISSUES 

Dr.  Shellow.  I  suppose  it  is  best  to  say  that  the  President's  conten- 
tion expresses  conventional  wisdom,  but  by  no  means — at  least  as 
far  as  our  panel  is  concerned — is  that  particular  50-percent  figure 
supported  by  any  convincing  evidence.  My  prepared  statement  today 
regarding  the  work  of  the  panel  to  a  great  extent  deals  with  the 
muddle  of  statistics  on  which  our  beliefs  on  the  crime/drug  issue 
are  based. 

Senator  Bayh.  What  can  we  do?  Here  we  have  the  easy  answer — at 
least,  half.  What  can  we  do  to  get  a  better  base  of  knowledge  to 
work  from?  What  do  you  recommend? 

Dr.  Shellow.  I  think  we  need  more  research.  I  say  that  recognizing 
that  when  you  get  a  researcher  before  a  body  such  as  this  committee 
which  is  charged  with  setting  policy,  or  implementing  policy,  that 
that  is  the  expected  pitch.  I  think  this  time  we  are  closing  on  solid 
ground  when  we  say  that  research  is  badly  needed  because  this  is 
an  area  which  has  been  disasterously  neglected  over  the  past  6  or 
7  years  by  Federal  drug  abuse  leadership. 

Less  than  1  percent,  at  least  according  to  my  estimation — and  it's 
very  difficult  to  get  at  these  figures — less  than  1  percent  of  all  the 
Federal  drug  abuse  research  dollars  have  gone  into  any  kind  of  ex- 
amination of  data  which  even  remotely  relates  drug  abuse  to  criminali- 
ty. To  say  that  this  is  unfortunate  is  an  understatement.  Much  of 
the  present  policy,  which  has  been  developed  over  the  past  half  decade 
or  more,  proceeds  from  assumptions  or  just  outright  assertions  regard- 
ing that  relationship.  It  is  only  recently  with  the  advent  of  NIDA's 
panel  on  drug  abuse  and  crime  that  we  are  beginning  to  see  just 
how  little  we  actually  know  and  how  badly  we  need  to  get  at  the 
question.  Typically  studies  of  the  relationship  between  drug  abuse 
and  criminality  fall  to  the  social  sciences.  Until  recently  this  type 
of  research  received  very  little  budgetary  support.  Though  by  no 
means  meant  to  represent  official  NIDA  calculations,  the  tables  1 
and  2  below  attempt  to  track  the  Federal  funds  devoted  to  expanding 
our  knowledge  of  drug  phenomena  generally  and  its  social,  psychologi- 
cal and  cultural  aspects  specifically.  Most  of  the  drug/crime  studies 
would  be  found  among  the  full  range  of  sociocultural  drug  use  studies 
supported  over  the  years  by  Federal  funds. 
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[Exhibit  No.  27] 

FEDERAL  DRUG  ABUSE  RESEARCH  EXPENDITURES  BY  SAODAP,  NIMH,  AND  NIDA  FOR 

FISCAL  YEARS  1971  THRU  1976 

Table  1 


Total  Budget 


Research 


Percent 


1971  

1972 

1973 

1974 

1975 

1976 

6-year  total . 
1977  estimate 


$54,380,000 
116,685,000 
181,283,000 
272,900,000 
220,190,000 
232,172,000 


1,077,610,000 


247,827,000 


$14,129,000 
26,862,000 
29,565,000 
34,014,000 
34,063,000 
34.000,000 


112,633,000 


34,000,000 


26 

23 
16 
12.5 

15.5 

14.6 


10.5 


13.7 


Table  2 


Total  Research 
Budget 


Socio-Cultural 

Education, 

and  Criminal 

Justice  Studies 


Percent 


1972 ^26,862,000  870,000  3.2 

1973 29,565,000  2,111,000  7.1 

1974 34,014,000  4,788,000  14.1 

1975 34,063,000  8,358,855  24.5 

1976 34,000,000  NA 

4-year  total 124,504,000  15,258,725  12.3 

'  Source:  Special  Analyses  U.S.  Budget,  fiscal  year  1977-78. 

'  Source:  Federally  Supported  Drug  Abuse  Research:  Analysis  and  Classified  Directory  of  Researchers.  Fiscal  year 
1972-1974;  NIDA.  March,  1975. 


Dr.  Shellow.  Incidentally,  I  think  it  certainly  is  to  the  credit  of 
Dr.  DuPont  and  Dr.  Pollin,  at  NIDA,  that  both  of  them  originally 
asked  for  this  panel  and  have  patiently  awaited  its  findings;  apparently 
willing  to  let  the  chips  fall  where  they  may. 

Senator  Bayh.  How  much  money  will  it  take  to  do  the  kind  of 
research  job  that  you  think  needs  to  be  done? 

Dr.  Shellow.  Though  I'm  not  prepared  to  give  an  exact  dollar 
estimate,  I  would  imagine  we  are  talking  about  several  millions  of 
dollars,  at  least,  over  an  extended  period  of  time.  I  think  that  a 
$3  to  $5  million  yearly  supplement  to  the  NIDA  research  budget 
over  the  next  3  to  4  years  would  be  a  realistic  starting  figure.  In 
that  time  I  believe  NIDA  could  get  a  pretty  good  handle  on  the 
drug/crime  puzzle,  especially  if  the  Congress  were  expressly  interested 
in  seeing  the  results  of  such  studies.  There  is  a  great  deal  of  catchup 
ball  we  have  to  play  in  this  area.  We  are  quite  far  behind  in  terms 
of  the  basic  studies  that  need  to  be  performed. 

One  of  the  key  problems,  as  stressed  in  my  prepared  statement, 
is    that    of   the    crime    statistics   themselves.    Perhaps,    in    the    interest 
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of  time,  we  should  merely  submit  that  entire  statement  into  the  record, 
Mr.  Chairman. 

Senator  Bayh.  V/e  will  put  the  entire  statement  in  the  record, 
and  you,  of  course,  may  summarize  it  any  way  you  desire. 

[The  complete  statement  follows,  testimony  continues  on  p.  282.] 


PREPARED  STATEMENT  OF  DR.  ROBERT  SHELLOW 

Without  question,  crime  and  drug  abuse  are  major  problems  in  the  United  States. 
Both  the  numbers  and  rates  of  crime  are  rising.  Illicit  drug  use  is  widespread.  The 
belief  that  a  large  share  of  crime  is  caused  by  illicit  drug  use  underlies  many  of 
the  policies  and  strategies  geared  to  reducing  crime.  However,  this  belief  is  based 
more  on  the  logic  of  conventional  wisdom  than  on  a  careful  scrutiny  of  hard  evidence. 
To  evaluate  current  policy  on  drug  abuse  and  crime  and  to  develop  more  effective 
policy  in  the  future,  we  need  facts,  not  assumptions  or  suspicions.  From  the  point 
of  view  of  social  management,  research  serves  two  distinct  and  important  functions: 
To  develop  knowledge  so  as  to  inform  policy  decisions;  and,  to  evaluate  policy  alierna- 
tives  both  before  and  after  those  decisions  have  been  made. 

Last  October  the  National  Institute  on  Drug  Abuse  convened  a  panel  on  Drug 
Use  and  Criminal  Behavior.  The  membership  consisted  of  23  experts — 15  from  outside 
of  government  and  8  from  within — drawn  from  the  fields  of  economics,  law,  political 
science,  psychology,  sociology,  statistics,  and  systems  analysis.  The  spectrum  of  substan- 
tive expertise  covered  drug-crime  research,  measurement  of  criminality,  program  evalua- 
tion, policy  development,  evaluation  and  implementation.  Panel  members  represented 
academic  and  research  organizations,  local  programs,  Federal  executive  agencies,  and 
congressional  committees  with  responsibility  for  either  national  crime  or  drug  policy. 
Individual  panel  members,  subpanels  along  with  the  group  as  a  whole,  generated 
state-of-the-art  positions  on  the  drug-crime  relationship  and  identified  what  further 
work  is  needed  to  t"irm  up  our  understanding  of  that  complicated  matter.  It  is  the 
purpose  of  the  report  of  that  panel  to  suggest  a  direction  for  future  research  into 
drug  abuse  and  criminal  behavior,  a  direction  which  will  fulfill  both  of  these  functions. 

The  state-of-the-art  reviews  included  in  this  report  should  be  considered  as  a 
beginning  attempt;  ( 1  )  to  find  out  what  we  really  know  about  the  relationship  between 
criminal  behavior  and  drug  use;  (2)  to  identify  what  we  still  need  to  know;  and, 
(3)  to  recommend  ways  to  secure  the  knowledge  we  need.  The  report'  itself,  with 
its  appendix  of  specially  selected  or  commissioned  studies,  constitutes  the  work  of 
the  Panel  on  Drug  Use  and  Criminal  Behavior  in  pursuing  these  goals. 

It  might  well  he  asked  how  any  examination  of  the  effects  of  drugs  could  possibly 
exclude  alcohol  as  a  drug.  It  is  without  question  the  most  popular  of  consciousness 
altering  and  abused  substance  in  our  society.  Its  use  is  also  intimately  associated  with 
criminal  behavior,  the  very  reason  for  the  widespread  alarm  over  dependency  on  other 
drugs.  Unfortunately,  governmental  responsibility  for  social  problems  tends  to  be  ar- 
bitrarily assigned  in  a  categorical  fashion — with  the  territory  of  drug  abuse,  at  least 
for  the  moment,  not  to  encompass  the  broad  domain  of  alcohol.  Interestingly,  little 
research  has  been  devoted  to  the  role  of  alcohol  use,  addiction,  or  intoxication  plays 
in  the  generation  of  criminal  acts.  There  is  no  question  that  the  role  is  a  sizeable 
one,  different  from  other  drugs,  but  perhaps  greater  in  its  impact.  We  catch  a  glimpse 
of  what  the  relative  contribution  of  alcohol  to  crime  might  be  in  the  recent  Law 
Enforcement  .Assistance  Administration  survey  of  prisoners  in  State  correctional  facili- 
ties. At  the  time  they  committed  their  offense  65  percent  claimed  to  be  under  the 
influence  of  some  substance;  but  it  was  almost  2  to  I  ratio  of  alcohol  to  other  drugs. ^ 
For  these  reasons,  we  must  regard  the  work  of  the  NIDA  Panel  on  Drug  Use  and 
Criminal  Behavior  to  be  only  part  of  what  the  full  effort  should  be;  the  remainder 
perhaps  commissioned  at  a  later  time  by  NIDA's  sister  institute  —  the  National  Institute 
on  Alcohol  Abuse  and  Alcoholism.  It  is  with  grave  reservations  that  we  have  omitted 
alcohol's  contribution  to  crime. 


'NiDA  Research  Monograph  No.  10  (Fall  1976).  "Drug  Use  and  Crime";  Report  of  the  Panel  on 
Drug  Use  and  Criminal  Behavior. 

■^  Barton,  W.  I.  Drug  histories  of  prisoners:  Survey  of  inmales  of  state  correctional  facilities  Paper 
presented  at  the  National  Drub  Abuse  Conference,  New  York  City  March  25-29,  1976.  Also  to  ap- 
pear in  summary  form  in  the  Appendix  of  "Drug  Lise  and  Crime:  Report  of  the  Panel  on  Drug  Use 
and  Criminal  Behavior,"  NIDA  Research  Monograph  No    10  (Fall  1976). 
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As  for  the  relationship  between  the  use  of  other  drugs  and  crime,  the  problem 
is  partly  a  conceptual  one.  One  way  of  putting  it  is:  What  would  happen  to  crime 
rates  in  the  United  States  if  by  some  miracle  the  drug  problem  were  eliminated? 
More  realistically:  What  would  happen  to  those  rates  if  the  supply  of  expensive  drugs 
were  effectively  interrupted  or  if  demand  for  those  drugs  were  significantly  reduced, 
or  bolh'^  If  we  were  to  attempt  an  answer  to  either  of  those  questions  at  the  moment, 
we  would  have  to  rely  on  a  very  limited  data  base  plus  a  series  of  unsubstantiated 
assumptions.  Currently  available  studies,  more  often  than  not,  are  limited  to  a  particular 
subgroup  of  the  population,  a  single  geographic  area,  possess  some  crucial  methodologi- 
cal weakness,  or  in  no  way  can  be  made  comparable  to  other  studies. 

Consequently,  in  the  absence  of  convincing  data;  the  major  assumptions  underlying 
policy,  as  articulated  in  the  recent  White  Paper  on  fjfug  Abuse,''  are  open  to  serious 
debate.  Several  key  assumptions  are  as  follows: 

.As  supply  is  curtailed,  street  price  and  hence  habit  costs  increase,  thus  driving 
regular  users  into  treatment  or  alternatives  in  the  form  of  other  drugs.  Marginal  users 
are  discouraged  from  entering  the  market.  High  price  drives  people  out  and  prevents 
people  from  coming  in.  On  the  other  side,  as  treatment  becomes  more  available  it 
attracts  those  who  find  it  difficult  to  maintain  their  habits  or  who  wish  to  overcome 
or  reduce  their  addiction  for  other  reasons.  Furthermore,  treatment  may  remove  users 
permanently  from  the  market  since  treatment  may  come  at  a  critical  time,  often 
described  as  the  time  a  user  hits  "rock  bottom",  with  increased  likelihood  that  lasting 
changes  may  be  effected.  Simultaneously  curtailing  supply  and  making  treatment  more 
available  is  assumed  to  produce  an  augmented  effect. 

Since  its  early  sessions  the  panel  has  been  struggling  to  test  the  validity  of  those 
very  assumptions  and  the  line  of  reasoning  which  {lows  from  them.  But  before  discussmg 
the  three  crime/drug  issues,  which  we  might  label  (1)  causality,  the  effects  of  (2) 
treatment,  and  (3)  supply  reduction,  we'd  like  to  offer  some  definitions  of  drug  related 
crime,  definitions  which  we  believe  are  essential  to  understanding  our  line  of  thought. 

To  date  we  have  considered  four  types  of  crim.e: 

The  first  type  is  criminal  behavior  which  is  directly  and  primarily  attributable  to 
taking  a  particular  drug.  One  aspect  of  this  type  of  criminality  would  include  any 
behavior  which  is  directly  patterned  as  a  specific  pharmacological  effect  of  a  substance. 
Although  most  researchers  agree  that  there  is  no  "robbery  capsule"  or  "assault 
discette,"  we  mention  this  category  because  some  people  still  believe  drugs  can  act 
in  this  way.  It's  not  very  far  removed  from  the  Anslinger  era  contention  that  marijuana 
leads  directly  and  irreversibly  to  "reefer  madness"  and  even  to  axe  murders. 

There  is  little  evidence  that  any  widely  used  substance  produces  such  highly  patterned 
criminal  behavior.  General  reactions,  yes!  Amphetamines  may  produce  a  state  of  general 
agitation  in  which  assault  on  another  may  become  more  likely;  and  high  dosages 
of  hallucinogens  may  engender  suspiciousness  to  the  point  of  precipitating  violent  acts. 
But  these  are  much  closer  to  another  aspect  of  this  type  of  criminal  behavior,  namely 
behavior  which  is  a  direct  consequence  of  being  intoxicated  with  a  substance.  Judgment 
may  be  effected,  so  also  coordination  and  emotion,  but  in  a  generalized  way  similar 
to  the  highly  personal  and  conditional  effects  of  alcohol  and  may  similarly  result 
in  a  number  of  individual  or  situation  specific  behaviors  such  as  traffic  offenses,  ag- 
gravated assaults,  or  negligent  homicide  and  other  forms  of  violent  person-directed 
offenses.  However,  isolating  even  these  general  patterns  of  behavior  is  difficult  when 
drugs  are  used  in  combination  or  with  alcohol." 

The  second  type  consists  of  the  drug-defined  crimes:  Possession,  trafficking  or  sharing 
the  same  space  as  persons  engaging  in  same.  Despite  their  high  volume,  these  "crimes" 
are  not  the  ones  that  worry  the  panel  the  most  because  they  are  not  crimes  against 
property  or  other  persons.  Their  importance  lies  primarily  in  serving  as  an  indicator 
of  the  acceptance  or  rejection  of  specific  legal  sanctions  dealing  with  prohibited  sub- 
stances. 

The  third  type  consists  of  criminal  acts  carried  out  in  the  service  of  maintaining 
drug  distribution  channels  or  networks,  and  insuring  an  uninterrupted  flow  of  goods 
to  wholesale  and  retail  markets.  Such  crimes  include  hijacking,  piracy,  arms  thefts, 
and  bribery  of  public  officials.  Unfortunately  the  full  scope  of  these  crimes  remains 
largely  unknown.  Information  on  distribution  networks  is  ordinarily  developed  by  law 
enforcement  investigators  who  gather  evidence,  not  at  all  for  scientific  purposes,  but 
for    the    indictment    and    conviction    of  individuals   as   a    means    for   curtailing    supply. 


^Domestic  Council  Drug  Abuse  Task  Force.  "White  Paper  on  Drug  Abuse:  A  Report  to  the  Presi- 
dent." Washington,  D.C.;  US   Government  Printing  Office.  1975. 

■■Preble,  E  and  Miller,  T.  "Methadone,  Wine,  and  Welfare.  Proceedings  of  the  Workshop  on  the 
Ethnography  of  Crime  and  Drugs,"  Miami,  Florida  May  6-7,  1976.  Sage  Publications  (Spring  1977). 
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Though  their  methods  may  be  akin  to  the  social  scientists,  the  criminal  investigators' 
information  is  narrowly  selective  and  confidential.  It  is  rarely  available  to  the  scientist. 
Few  scientists  choose  to  gather  their  own  data  of  this  sort — exposing  themselves  to 
the  risks  but  not  enjoying  the  protections  afforded  law  enforcement  officers. 

Finally,  the  fourth  type  embraces  those  crimes  that  the  panel,  the  policymakers, 
and  the  general  public  are  most  concerned  about.  They  are  the  income  generating 
crimes  that  drug  users  commit,  both  against  persons  and  property,  in  order  to  support 
their  personal  habits,  it  is  seen  most  often  in  people  who  must  maintain  habits  involving 
expensive  drugs,  almost  exclusively  now  the  addictive  narcotics.  Indeed,  in  attempts 
to  estimate  the  social  costs  of  drug  abuse,  the  greatest  weight  is  given  to  addict 
crimes.  In  one  such  exercise,  such  crimes  accounted  for  $6  billion  of  the  estimated 
$10  billion  social  cost  of  drug  abuse.'' 

Now  back  to  the  issues  of  causality  and  the  effects  of  treatment  and  supply  reduction. 
In  discussing  the  various  aspects  of  the  crime/drug  problem,  we  really  are  talking 
about  heroin  as  the  drug  and  property  offenses  as  the  crime.  For  the  moment  this 
serves  as  the  most  useful  model — and  will  most  probably  continue  to  do  so  until 
some  other  drug  becomes  so  widely  used  and  expensive  to  purchase  as  to  require 
large  amounts  of  cash  for  habit  support.  Whether  attacking  crime  by  reducing  drug 
supply,  drug  demand  and  drug  abuse  makes  sense  depends  on  the  degree  to  which 
drug  abuse  actually  drives  crime  rates. 

There  is  no  question  that  drug  abuse,  most  particularly  heroin  addiction,  is  statistically 
associated  with  crime.  Known  addicts  or  drug  abusers  commit  or  have  committed 
a  large  amount  of  crime,  particularly  property  crime.  How  much  crime  they  commit 
is  open  to  conjecture.  There  are  lots  of  answers  offered  mostly  in  the  press  and 
to  some  extent  in  the  scientific  literature.  There  seems  to  be  a  permanent  open  season 
on  estimating  the  amount  of  property  crime  addicts  commit.  Though  a  number  of 
police  administrators  have  come  up  with  estimates  between  30  percent  and  70  percent," 
it  is  not  clear  where  they  get  their  figures. 

One  source,  of  course,  are  the  tallies  of  heroin  users  or  addicts  on  arrest  dockets 
or  in  jail.  Kozel,  DuPont  and  Brown  ^  identified  45  percent  of  a  sample  of  those 
arrested  in  Washington,  D.C.,  in  1969,  as  heroin  users.  Forty-seven  percent  were 
identified  in  1971  and  22  percent  in  1973."  But  Washington  may  not  be  typical. 
The  1971  Eckerman,  et  al.  study"  of  central  jail  intakes  in  six  cities  revealed  that 
60  percent  of  all  property  crime  arrests  in  New  York  involved  current  heroin  users. 
However,  the  percentages  of  heroin  users  among  arrested  property  offenders  in  St. 
Louis,  New  Orleans,  Chicago,  San  Antonio  and  Los  Angeles  ranged  only  from  20- 
25  percent.  A  more  recent  study  in  Miami  in  1974  by  McBride '"  yielded  a  19  per- 
cent-rate of  current  opiate  use  by  those  arrested  for  property  offenses.  These  figures 
indicate  considerable  intercity  variability.  The  differences  were  even  more  dramatic 
for  the  quite  serious  offense  of  robbery,  ranging  from  80  percent  in  New  York  to 
only  17  percent  in  St.  Louis  in  1971  Eckerman  study."  A  recent  LEAA  survey'^ 
of  10,000  inmates  in  State  correctional  facilities  found  13  percent  to  have  used  heroin 
at  the  time  of  the  arrest  leading  to  the  current  incarceration. 

Head  counts  of  heroin  users  in  jails  and  prisons,  therefore,  give  us  about  the  same 
range— 13-60  percent— as  "seat  of  the  pants'"  guesses  by  police  administrators— 30-70 
percent.  Neither  approach  is  very  helpful  in  coming  up  with  a  single  number,  but 
perhaps  to  do  so  would  be  inappropriate,  if  not  misleading. 


^Three  special  studies  have  been  commissioned  in  this  area  by  Federal  drug  abuse  authorities  The 
first  was  undertaken  by  SAODAP  through  a  contract  with  the  Arthur  D.  Little  Company  (report 
dated  December  1974);  the  second  and  third  by  NIDA,  with  The  Johns  Hopkins  University,  School 
of  Hygiene  and  Public  Health  (report  dated  May  l^>75)  and  the  most  recent  with  the  Research  Trian- 
gle Institute  (report  not  yet  available)  These  studies  serve  as  the  origin  of  most  official  statements  on 
the  social  cost  of  drug  abuse  including  the  crime  associated  with  it. 

"Pomeroy,  W.  A  "Police  Chiefs  Discuss  Drug  .Abuse."  Washington.  DC.  The  Drug  Abuse  Coun- 
cil,  1974. 

'Kozel,  N.  J.,  DuPont,  R  1,  ,  and  Brown,  B.  S.  Narcotics  and  crime;  a  study  of  narcotic  involve- 
ment in  an  offender  population.  International  Journal  of  the  Addictions,  1972,  7(3),  443-450. 

"Bass,  U.  F.,  Brock,  V.  C  ,  and  DuPont,  R  L  Narcotics  involvement  in  an  offender  population  at 
three  points  in  time    American  J.  of  Drug  and  Alcohol  Abuse,  1976,  3(3) 

"Eckerman,  W.  C,  Bates,  J.  D.,  Rachal,  J.  V  .  and  Poole,  W.  K.  "Drug  Usage  and  Arrest 
Charges."  Washington,  DC;  Drug  Enforcement  Administration,  1971. 

'"McBride,  DC.  Drug  Use  Patterns  and  Arrest  Charges  in  Dade  County  In  Appendix  of  Drug  Use 
and  Crime;  Report  of  the  Panel  on  Drug  Use  and  Crimmal  Behavior,  NIDA  Research  Monograph 
No.   10  (Fall,  1976). 

"  Ibid,  Fckerman,  1971. 

'Mbid,  Barton,  1976. 
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The  reason  is  that  there  will  always  be  problems  of  accepting  estimates  based  on 
data  from  the  criminal  justice  system.  In  this  instance,  the  problem  lies  in  the  fact 
that  we  know  that  less  than  20  percent  of  all  known  property  crimes  are  closed 
by  arrest.''  Many  of  the  locked-up  heroin  users  in  the  cities  mentioned  earlier  came 
from  that  20  percent.  Whether  the  remaining  80  percent  of  all  property  crimes  were 
committed  by  drug  users  in  the  same  proportion  as  they  appear  on  the  arrest  dockets 
is  a  problem  which  cannot  be  easily  dealt  with  by  making  assumptions.  Those  who 
are  arrested  or  jailed  are  not  likely  to  be  a  random  or  representative  sample  of 
everyone  committing  property  crimes.  It  may  be  that  high  percentages  of  addicts  appear- 
ing in  the  criminal  justice  apparatus  may  simply  mean  that  heroin  addiction  is  dangerous 
to  one's  freedom.  That  is,  it  may  affect  one's  criminal  competence.  Addicts  may 
also  be  more  visible  to  authorities  and  more  easily  caught.  Conversely,  the  habit  may 
disproportionately  attract  the  criminally  inept.  James'^  provides  some  corroboration 
in  reporting  that  prostitutes  with  fewer  arrests  generally  score  higher  on  measures 
of  competence  and  ability  than  their  more  frequently  arrested  colleagues. 

As  long  as  these  hypotheses  cannot  be  discarded,  estimates  of  drug-induced  crime 
based  on  arrest  or  prisoner  data  must  remain  suspect. 

There  is,  however,  a  way  of  using  this  arrest  or  imprisonment  information;  but 
it  requires  some  additional  research,  heretofore  not  attempted.  Take,  for  example, 
the  arrest  studies.  If  drug  users  are  more  likely  to  get  arrested  than  their  nonusing 
fellow  criminals,  the  proportion  of  them  in  the  arrested  population  will  overestimate 
the  drug-users'  share  of  all  crime.  If  they  are  less  likely  to  get  arrested,  the  arrest 
data  will  produce  underestimates.  To  get  beyond  the  limitations  of  arrest  data  we 
need  to  very  carefully  carry  out  a  research  program  in  which  a  population  of  both 
drug-using  and  nondrug-using  criminals  are  repeatedly  interviewed  throughout  their 
careers  on  the  street.  This  sensitive  research  must  be  able  to  determine  the  rate 
of  crimes  committed  to  each  arrest  for  every  practicing  criminal  in  the  sample.  It 
is  only  in  this  way  that  the  arrest  data,  on  which  we  have  spent  so  much  frustrating 
research  effort  over  the  years,  will  be  given  real  meaning  and  utility.  The  same  would 
hold  for  conviction  and  incarceration  data. 

There  is  a  similar  problem  in  extrapolating  from  studies  of  criminal  behavior  of 
drug  abusers  in  treatment.  The  DARP  ''*  data  shows  that  80  percent  had  been  arrested 
prior  to  entering  treatment.  Almost  60  percent  had  been  convicted  or  served  time 
before  treatment,  and  over  one-third  reported  illegal  income  as  their  major  source 
of  support  in  the  2  months  prior  to  enrollment  in  treatment.  Nash's'"  look  at  34 
New  Jersey  programs  came  up  with  pretreatment  arrest  histories  for  70  percent  of 
clients  in  drug-free  programs  and  80  percent  in  methadone  maintenance.  Again  the 
question  comes  up  as  to  how  well  those  in  treatment  reflect  the  entire  population 
of  users  and  addicts. 

Granting  that  there  is  a  statistical  relationship  between  drug  abuse  and  crime,  though 
its  magnitude  must  still  be  considered  elusive,  the  question  now  arises  as  to  what 
is  the  causal  relationship  between  the  two.  Is  drug  abuse  a  principal  cause  of  crime? 
Attempts  to  answer  this  question  have,  for  the  most  part,  followed  the  line  of  determin- 
ing whether  drug  abusers  engage  in  more  criminal  activities  following  initiation  of 
drug  abuse  as  opposed  to  before. 

Results  of  previous  studies  on  this  issue  are  well  summarized  by  Greenberg  and 
Adler"  They  point  out  that  since  1950  those  who  end  up  regularly  using  heroin 
were,  in  fact,  committing  crimes  and  being  caught  before  they  started  on  the  drug. 
Once  addicted,  however,  their  criminal  involvement  became  intensified. 

The  panel,  however,  felt  that  some  key  issues  were  overlooked  in  this  line  of  inquiry. 
They  have  now  rephrased  the  question  to  read,  "How  are  changes  in  patterns  of 
drug  use  related  to  changes  in  patterns  of  criminality?"  or  more  specifically,  "At 
what  level  of  drug  use  does  an  individual  need  to  engage  in  crime  as  a  major  source 
of  income  to  support  drug  use?" 


'^Federal  Bureau  of  Investigation.  Crime  in  the  United  States — 1973.  Washington,  D.C.;  U.S. 
Government  Printing  Office,  1974. 

'■•James,  J.  Personal  communication.  Based  on  study  in  progress  entitled  "Fem.ale  Criminal  In- 
volvement and  Narcotics  Addiction."  (NIDA  research  grant). 

'■■•Sells,  S.  B.  (F.d.).  Effectiveness  of  Drug  Abuse  Treatment.  (2  vols.).  Cambridge  Mass.  Ballinger, 
1974. 

'"Nash,  G.  An  analysis  of  twelve  studies  of  the  impact  of  drug  abuse  upon  criminality.  In  Appendix 
of  Drug  Use  and  Crime;  Report  of  the  Panel  on  Drug  Use  and  Criminal  Behavior.  NIDA  Research 
Monograph  No.  10  (Fall  1976) 

"Greenberg,  S.  W.  and  Adler,  F.  Crime  and  addiction;  an  empirical  analysis  of  the  literature, 
1920-1973.  Contemporary  Drug  Problems,  1974,  3  (2),  221-270. 
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We  don't,  at  present,  have  the  answer  to  that  question;  though  there  is  some  early 
evidence  that  drug  use,  and  perhaps  addiction,  itself,  occur  episodically.'"' '*'^'''*'  The 
panel  is  presently  carrying  out  analyses  on  several  data  sets  to  determine  whether 
type  and  amount  of  crime  differ  within  and  between  episodes  of  drug  abuse.  However, 
few  researchers  have  collected  data  in  a  way  that  permits  a  clear  examination  of 
this  episodic  relationship. 

Other  possible  alternative  explanations  must  be  considered.  Unemployment  or  law 
enforcement  emphasis  certainly  could  be  factors  having  a  substantial  impact  on  both 
drug  abuse  and  crime.  But  the  relative  impact  of  all  of  these  factors  will  have  to 
be  traced  out  through  fairly  sophisticated  analytic  techniques,  not  as  yet  applied  to 
reliable  data  in  the  drug-crime  area. 

In  many  ways  the  answer  to  one  of  the  fundamental  questions  facing  policymakers 
hinges  on  the  outcome  of  such  analyses.  What  proportion  of  all  crime,  principally 
property  crime,  can  be  attributed  specifically  to  the  financial  requirements  of  drug 
habits? 

So  much  for  how  far  we've  come  on  the  question  of  causality.  Now  let's  look 
at  the  next  question:  Do  treatment  programs  reduce  the  criminality  of  participants? 
Here,  a  somewhat  consistent  picture  seems  to  be  emerging.  Illegal  income  generating 
activity  and  involvement  with  the  law — arrests,  convictions,  imprisonment — drop  off 
dramatically  once  somebody  enters  treatment,  whether  it  be  methadone  maintenance 
or  a  drug-free  program. 

In  his  study  of  17  New  Jersey  treatment  programs,  Nash^^  found  one-fourth  of 
those  in  drug-free  programs  and  one-third  in  methadone  maintenance  were  arrested 
within  n  months  of  starting  treatment.  In  another  study.  Long  and  Demaree^''  followed 
almost  3,500  outpatients  in  31  DARP  programs  throughout  the  Nation  for  up  to 
1 2  months.  About  7  percent  were  arrested  within  the  first  6  months  of  treatment. 
If  we  stop  right  there,  it  looks  pretty  good— even  very  good. 

However,  longer  follow-up  studies  show  a  less  dramatic  effect.  A  recent  TCU 
study  ^^  selected  a  sample  of  1,853  former  DARP  clients  and  interviewed  them  up  to  6 
years  following  termination  of  treatment.  By  that  time  about  one -fifth  claimed  that 
most  of  their  income  was  coming  from  illegal  sources.  Almost  50  percent  had  actually 
spent  time  in  jail  since  starting  treatment.  Nash,"  too,  extended  his  study  to  cover 
34  New  Jersey  programs  with  arrest  record  checks  occurring  20-22  months  after 
enrollment.  In  the  additional  3  to  5  months  since  the  first  New  Jersey  follow-up, 
the  arrest  figure  moved  from  33  percent  up  to  40  percent. 

We  feel  that  the  most  plausible  interpretation  of  these  results  from  diverse  studies 
is  that  involvement  with  the  criminal  justice  system — and  possibly  involvement  in 
criminal  behavior  itself — doesn't  entirely  disappear  but  gets  suppressed  while  in  treat- 
ment. Actually,  official  arrest  records  and  DARP  follow-ups  are  likely  to  underestimate 
criminality,  both  during  and  after  treatment.  As  time  goes  on,  criminality  begins  to 
return  to  pretreatment  levels— especially  after  treatment  stops. 

We  do  feel,  however,  that  it  is  important  to  remind  ourselves  that  heroin  addiction 
appears  to  intensify  already  established  patterns  of  criminal  behavior.  If  we  can  accept 
this,  it  then  becomes  clear  that  treatment  programs,  as  they  are  presently  constituted, 
cannot  realistically  be  expected  to  eliminate  criminal  behavior.  We  might,  however, 
expect  a  reduction  in  criminal  behavior  over  the  short  run.  That  is,  treatment  may 
impede  an  accelerating  trend  in  criminality;  a  trend  which  would  have  continued  had 
it  not  been  checked  by  some  form  of  intervention,  and  that  may  be  worth  the  invest- 
ment. In  the  long  run,  save  for  those  who  may  "mature-out"  of  both  drugs  and 
crime,  criminality  may  never  drop  below  the  preaddiction  level. 

One  way  to  get  at  the  ability  of  treatment  to  check  user  crime  is  to  compare 
persons   in   treatment   with   similar   individuals   accepted   for  treatment,   but   unable   to 


'"Nurco,  D.  N.  "Life  History  of  Narcotic  Addicts."  Baltimore,  Md.:  Maryland  Psychiatric  Research 
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'*  Robins,  L.  N.  "The  Vietnam  Drug  User  Returns."  Washington,  D.C.;  Special  Action  Office  for 
Drug  Abuse  Prevention,  1974. 

"Waldorf,  D.  Life  without  heroin:  some  social  adjustments  during  long-term  periods  of  voluntary 
abstention.  Social  Problems,  1970,  18  (2),  228-243. 

"  Winick,  C.  Maturing  out  of  narcotic  addiction.  Bulletin  on  Narcotics,  1962,  14,  1-7 
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follow  through  on  it,  or  with  a  criminal-user  group  not  in  contact  with  treatment 
programs.  The  very  limited  data  along  these  lines  suggests  the  need  for  more  well 
designed  evaluation  or  quasi-experimental  studies  addressing  these  issues.  An  opportuni- 
ty for  doing  so  has  been  presented  in  LEAA's  recent  decision  to  evaluate  its  Treatment 
Alternatives  to  Street  Crime  (TASC)  program. 

The  important  thing  to  keep  in  mind  is  that  treatment  rather  than  consisting  of 
a  single  regimen,  comes  in  many  forms  and  serves  a  wide  array  of  clients— many 
of  whom  have  precious  little  in  common  with  each  other.  For  this  reason,  real  changes 
in  the  criminal  behavior  of  some  clients  might  well  become  buried,  especially  if  the 
nature  of  the  treatment— voluntary  versus  coerced,  for  example — or  of  the  clients  them- 
selves—highly criminal  or  marginally  so — have  not  been  taken  into  account. 

Now,  let's  turn  to  the  supply  side.  Here,  the  impact  of  rising  prices  on  consumption 
is  the  central  question — both  in  terms  of  individual  consuption  and  the  recruitment 
of  new  consumers.  It  is  not  at  all  clear  that  gradually  rising  prices  are  inevitably 
accompanied  by  a  decrease  in  consumption.  Indeed,  street  ethnographers  like  Preble^® 
tell  us  that  like  everything  else  in  an  inflationary  economy,  the  consumer  appears 
to  absorb  gradual  increases  without  balking  and,  perhaps,  without  even  noticing.  Dra- 
matic and  exorbitant  jumps  in  price,  however,  may  very  well  begin  to  empty  the 
market  place  or  force  consumers  to  use  available  substitutes.  Regular  buyers  may 
have  to  forego  their  use,  while  would-be  recruits  are  discouraged  away  from  experimen- 
tation. Recreational  chippers  may  be  least  affected,  as  they  pay  the  stiff  prices  for 
a  one-shot  party.  Curtailment  efforts  which  are  only  half  effective  may  produce  entirely 
different  results;  possibly  sharp  prices  but  not  so  sharp  as  to  reduce  consumption. 
Just  how  these  market  mechanisms  actually  do  work  at  the  street  level  needs  to 
be  much  more  thoroughly  studied  first  hand — not  implied  from  easily  obtained  ag- 
gregated data.  Such  research  must  have  major  importance  relative  to  Federal  enforce- 
ment policy  and  demand  reduction  strategies. 

Despite  the  couple  of  hundred  studies  in  the  crime-drug  area,  the  field  lacks 
coherence  and  badly  needs  an  overall  program  design.  In  the  course  of  developing 
its  state-of-the-art  summaries,  the  panel  was  continually  impressed  by  how  little  we 
actually  know.  There  is  no  question  that  we  lack  specifically  focused  research  in 
all  three  areas;  the  extend  of  the  drug  use/crime  association,  the  impact  of  drug 
treatment  on  criminality,  and  the  actual  market  behavior  of  drug  consumers. 

With  regard  to  the  first,  three  research  strategies  should  be  employed.  First,  we 
need  to  find  out  more  about  the  drug-related  criminal  behavior  of  untreated  drug 
users  and  the  drug  use  of  undetected  criminals.  Second,  we  need  better  data  on 
the  types  and  amounts  of  crime  during  different  episodes  of  drug  use.  Nurco's^'  limited 
study  of  registered  Baltimore  addicts  is  one  of  the  few  studies  with  reliable  data 
of  this  kind.  Finally,  we  must  encourage  researchers  to  employ  more  sophisticated 
analytic  techniques  to  assess  the  impact  of  drug  abuse  on  crime  relative  to  other 
factors  such  as  unemployment,  social  enviornment,  law  enforcement,  and  so  forth. 
Brenner's^"  proposed  aggregate  analysis  of  drug  use,  crime,  and  unemployment 
represents  this  approach. 

In  the  area  of  treatment,  we  need  more  follow-up  studies  and  studies  designed 
to  assess  the  impact  of  treatment  on  criminality.  The  DARP^*  and  Nash^"  studies 
are  two  of  the  few  long-term  follow-up  studies  investigating  posttreatment  criminality. 
One  of  the  key  elements  of  treatment  studies  should  be  an  estimate  of  the  extent 
of  criminality  that  would  have  occurred  in  the  absence  of  treatment.  Control  group 
and  quasi-experimental  designs  are  mandatory  for  such  an  effort.  The  New  Haven 
treatment  study"  was  one  of  the  few  that  included  a  control  group. 

Finally,  so  little  is  known  about  the  nature  of  the  consumer  behavior  of  drug  users 
that  we  may  still  be  operating  on  insights  Preble  and  Casey -^^  gave  us  almost  10 
years  ago— basing  our  social  cost  estimates  and  even  our  supply  curtailment  strategies 
on  po.ssible  obsolete  formulations.  What  is  known  is  based  on  ethnographic  studies 
of  particular  neighborhoods.   Although  such  data  appears  to  be  of  high  quality,  thus 


^"Ibid,  Preble  and  Miller,  1976. 

"Ibid,  Nurco,  1975. 

*"  Brenner,  M.  H.  Effects  of  the  Economy  on  Criminal  Behavior  and  the  Administration  of  Criminal 
Justice:  A  Multinational  Study.  United  Nations  Social  Defense  Research  Institute.  Rome,  November, 
1975.  (This  work  is  being  extended  to  include  drug  abuse  under  a  NIDA  contract.) 

'•"Ibid,  Demaree  and  Neman,  1976. 

'"Ibid,  Nash,  1976. 

''  Harford,  R.  J  ;  Ungerer,  J  C.  and  Kinseila,  J.  K.  "Legal  Pressure  as  Motivation  for  Treatment  in 
a  Multimodal  Addiction  Rehabilitation  Facility."  Drug  Dependence  Unit,  Connecticut  Mental  Health 
Center,  New  Haven,  Conn.,  1975. 

"Preble,  E.  and  Casey,  J.  H.,  Jr.  Taking  care  of  business — The  heroin  user's  life  on  the  street.  In- 
ternational Journal  of  the  Addictions,  4  (  i  ),  1-24,  March,  1969. 
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providing  compelling  insights,  its  localness  makes  it  difficult  to  generalize  to  the  country 
as  a  whole.  To  overcome  this  limitation,  we  would  propose  a  loose  confederation 
of  field  workers  in  10  to  12  major  cities  who  would  collect  similar  data  on  drug 
consumption  behavior  directly  from  street  users.  This  could  be  compared  to  market 
behavior  surveys  of  arrestees  and  treatment  patients.  In  this  way,  we  could  develop 
better  data  on  the  price  of  particular  drugs,  the  switching  of  drug  preferences  and 
the  reactions  to  changes  in  price  or  availability.  Only  with  this  improved  data  will 
the  power  of  sophisticated  econometric  techniques,  as  displayed  in  the  Goldman ''■' 
study  of  Phoenix  House  clients  and  the  Public  Research  Institute's  Detroit  Study,'^"* 
be  fully  realized. 

Before  concluding,  however,  it  is  important  to  put  this  attempt  on  the  part  of 
the  panel  into  proper  perspective.  To  date,  very  little  of  the  Federal  research  effort 
has  gone  into  answering  questions  or  testing  beliefs  regarding  the  role  diug  use  plays 
in  criminal  activity.  Since  1972,  less  than  1  percent  of  all  Federal  drug  abuse  dollars 
have  been  directed  towards  this  vital  policy-related  issue.  For  this  reason,  the  panel 
was  faced  with  constructing  state-of-the-art  summaries  built  on  a  rather  spare  substruc- 
ture. It  is  no  wonder  that  the  panel  concludes  that  there  is  a  pressing  need  for 
more  research.  It  does  so,  not  because  it  chose  to  duck  the  responsibility  for  deriving 
policy  implications  from  previous  research;  but,  because,  in  many  instances,  that  previ- 
ous research  did  not  permit  the  panel  to  draw  valid  conclusions.  To  make  more 
than  was  warranted  of  what  little  it  had  was  judged  by  the  panel  to  be  irresponsible. 
Consequently,  what  1  sketched  out  earlier  constitutes  the  panel's  best  effort  at  doing 
what  it  could  with  what  it  had  in  hand. 


[Testimony  continued  from  p.  276] 

Dr.  Shellow.  In  my  statement  I  point  out  that  one  of  the  problems 
with  the  data  or  the  numbers  that  have  been  thrown  around  from 
time  to  time  is  that  we  are  deahng  with  a  level  of  measurement 
which  is  not  only  imprecise,  but  where  the  numbers  are  quite  likely 
to  be  very  far  off. 

As  an  example,  a  model  of  the  criminal  justice  system  was  recently 
set  up  in  a  section  of  Pennsylvania.  An  attempt  was  made  to  relate 
the  actual  number  of  crimes  committed  to  the  number  of  crimes 
reported  to  the  number  of  arrests  that  occurred  to  the  number  of 
convictions  that  were  brought  down  to  the  number  of  sentences  involv- 
ing incarceration.  And  the  relationship — although  the  numbers  I  cau- 
tion you  should  be  taken  as  primarily  illustrative  rather  than 
precise — was  something  of  the  order  of  one  imprisonment  to  every 
400  crimes  committed,  and  40  arrests  to  400  crimes. 

Now,  if  there  are  10  times  as  many  crimes  being  committed  as 
arrests  taking  place,  it  stands  to  reason  that  we  would  be  on  shaky 
ground  if  we  were  to  base  our  understandings  about  the  relationship 
between  crime,  the  specific  criminal  offense,  or  anything  else  for 
that  matter,  whether  it  be  the  economy  or  drug  abuse  or  law  enforce- 
ment effort  on  data  so  subject  to  wide  variations  of  error. 

In  other  words,  the  40  arrests  that  we  can  see  so  clearly,  that 
part  of  the  iceberg,  is  most  likely  a  sample  observation  which  has 
come  to  us  in  a  selective  and  a  very  biased  manner.  Indeed,  there 
is  a  good  indication  that  this  is  the  case. 

Senator  Bayh.  Well,  it  is  the  only  sample  we  have,  isn't  it? 

Dr.  Shellow.  Yes,  sir. 

Senator  Bayh.  Unfortunately,  I  don't  know  how  one  assesses  crime 
for  which  there  is  no  arrest. 


■^•^ Goldman,  F.  Drug  markets  and  addict  consumption  behavior  In  Appendix  of  Drug  Use  and 
Crime;  Report  of  the  Panel  on  Drug  Use  and  Criminal  Behavior.  NIDA  Research  Monograph  No.  10 
(Fall.  1976). 

^••Stoloff,  P.,  Levine,  D.  B..  and  Spruill,  N.  "Public  drug  treatment  and  addict  crime."  (Study 
75-4)  .Arlington,  Va    Public  Research  Institute,  1975. 
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Dr.  Shellow.  Well,  if  I  may  say  so,  as  long  as  I  can  remember, 
as  long  as  I  have  been  in  the  criminal  justice  field,  we  have  been 
saying  pretty  much  the  same  thing:  It  is  all  we  have  and  we  have 
nothing  else  to  work  with;  therefore,  we  will  take  what  we  can  see. 
Crimes  reported  to  the  police  and,  ultimately,  through  the  FBI's 
uniform  crime  reports,  these  constitute  crimes  in  the  United  States 
and  changes  in  them  from  year  to  year  represent  how  well  or  how 
badly  we  are  doing.  Today  we  know  that's  not  the  case. 

Well,  it  took  15  years  from  the  time  that  one  sociologist.  Professor 
Reese — with  whom  you  may  be  familiar — did  some  studies  on  unde- 
tected crimes  among  youth  before  the  Federal  Government  decided 
the  approach  had  merit.  Now  the  LEAA  is  carrying  out  victimization 
studies  in  15  cities  and  we  are  beginning  to  see  that,  in  certain 
crime  categories  there  are  several  times  more  crimes  committed  than 
are  reported. 

THEORIES  ON  REDUCING  CRIME  RATES 

Indeed,  in  the  2V2  years  I  was  working  with  the  Metropolitan  Police 
Department  in  Washington,  I  was  often  embarrassingly,  sometimes 
painfully  aware  of  the  almost  arbitrary  way  in  which  at  least  my 
precinct's  or  district's  crime  figures  would  rise  and  fall  depending 
upon  enforcement  efforts  in  that  particular  precinct  or  the  enforce- 
ment policy  in  a  particular  area  as  handed  down  by  headquarters. 
Indeed,  I  used  to  contend  that  I  could  go  into  any  city  and  guarantee 
a  50-percent  reduction  in  crime  rate  as  measured  by  reported  crime 
if  I  was  given  just  6  months.  Asked  how  it  could  be  done,  I  explained 
that  everytime  the  police  officers  went  out  to  investigate  a  crime, 
I  would  have  them  treat  the  citizen  bruskly  and  discourteously  telling 
them  there  was  little  the  police  could  do  and  not  to  bother  the 
police  with  such  trivia.  Ultimately,  fewer  and  fewer  citizens,  would 
report  crimes  to  the  police,  and,  naturally,  it  would  look  as  if  things 
were  going  better. 

'  In  many  ways,  the  measurement  of  crime  is  dependent  upon  a 
number  of  factors.  It  is  like  trying  to  determine  the  size  of  a  fish 
stock  in  an  ocean.  It  depends  on  the  refinement  of  the  net  used, 
how  well  you  can  fish,  as  well  as  the  size  of  the  stock.  And  what 
we  are  seeing  is  just  what  we  are  picking  up.  And  to  use  that  data 
alone,  I  think,  is  misleading  and  has  been  misleading  over  the  years. 

Rather  than  to  just  simply  be  negative  in  my  observations  and 
criticism  and  leave  you  with  the  feeling  that  nothing  can  be  done, 
I  do  believe  there  is  some  very  important  work  that  can  be  accom- 
plished in  this  area.  Specifically,  conduct  studies  of  undetected 
criminality.  This  is  the  criminal  behavior  of  individuals  for  which 
no  arrest  occurs,  or  of  individuals  who  do  not  get  caught.  Such  studies 
are  difficult  and  sensitive  to  do;  but  it  is  possible.  There  are  people 
committing  crimes,  and  it  is  possible  to  get  to  know  who  they  are 
and  how  many  crimes  they  commit,  and  it  is  possible  to  relate  that 
to  the  number  of  crimes  that  get  reported  and  the  number  of  arrests 
that  they  experience.  We  can  get  at  the  probability  of  arrest  for 
criminals  of  varying  competence,  if  you  will.  Then  and  only  then 
can  we  make  some  sense  out  of  the  present  official  statistics  that 
we    have.    We    can    determine    if  those    usually   caught   in   the    arrest 


284 

net  look  the  same  as  those  who  don't.  If  it  turns  out  that  there 
is  really  very  little  difference,  we  can  breathe  a  sigh  of  relief  and 
say  that  the  data  we've  been  collecting  all  along  is  good  enough 
to  go  with.  It  is  cheaper,  it  is  easier  to  use,  let's  stick  with  it.  If 
it  comes  out  differently,  we  are  going  to  have  to  make  some  adjust- 
ments, apply  some  correction  factors. 

It  is  my  understanding  that  the  National  Academy  of  Science  has 
a  panel  on  deterrence  and  incapacitation  and  that  they  are  favorably 
considering  this  idea  themselves.  Our  panel  on  Drug  Use  and  Crime 
comes  out  with  this  as  one  of  its  important  and  central  recommenda- 
tions in  order  to  get  at  the  real  relationship  between  drug  use  and 
criminality. 

Finally,  the  use  to  which  national  crime  statistics  are  put  in  fashion- 
ing and  evaluating  public  policy  is  too  important  to  remain  the  sole 
province  of  the  Federal  Bureau  of  Investigation  and  its  uniform  crime 
reporting  system.  I  join  a  growing  number  of  policy-oriented 
researchers  and  practitioners,  both  within  and  outside  of  the  criminal 
justice  professions,  in  urging  the  Congress  to  create  a  Bureau  of 
Criminal  Statistics  staffed  by  skilled  statisticians,  criminologists,  and 
analysts  and  held  as  independent  from  transitory  political  pressures 
as  is  possible. 

Senator  Bayh.  Thank  you.  Dr.  Shellow. 

EVALUATION  ON   BRACTEATUM  SOURCE  FOR  CODEINE 

Dr.  DuPont,  you  and  others  testified  before  us  relative  to  Papaver 
bracteatum  last  year.  The  Domestic  Council  recommended  an  ac- 
celeration of  the  evaluation  of  this  proposal  to  substitute  bracteatum 
for  morphine-based  poppy  source. 

What  progress  has  been  made  in  the  last  year  since  our  hearings; 
and  do  you  recommend  we  proceed  with  this  option? 

Dr.  DuPoNT.  Well,  the  bracteatum  issue  is  tied  up  with  the  issue 
of  codeine  supply  in  the  United  States  and  in  the  world.  For  purely 
economic  reasons  the  world  will  switch  from — I  am  talking  about 
the  licit  production,  not  illicit — the  use  of  Papaver  somniferum,  the 
opium  poppy,  to  the  Papaver  bracteatum,  which  does  not  produce 
heroin  or  morphine.  And  this  switch  is  going  on  now.  The  estimates 
are  that  somewhere  between  two  and  six  times  more  codeine  can 
be  produced  per  acre  from  a  field  that  is  planted  in  bracteatum 
compared  to  one  that  is  planted  in  somniferum. 

The  question,  though,  that  we  are  wrestling  with  is  the  question 
of  domestic  growth  of  this  plant.  There  are  very  many  complex  con- 
siderations involved  in  that.  There  are  fairly  significant  arguments 
on  both  sides  of  that  issue,  but  1  think  it  is  important  to  realize 
that  the  world  will  switch  from  somniferum  to  bracteatum  for  purely 
economic  reasons.  Whether  the  United  States  enters  that  as  a  producer 
is  an  entirely  different  question. 

Senator  Bayh.  What  is  the  abuse  potential  of  bracteatum? 

Dr.  DuPoNT.  There  are  dangerous,  addictive  drugs  other  than  heroin 
and  morphine  that  are  relatively  easily  derived  from  bracteatum,  so 
our  earlier  hope  that  we  had  a  plant  here  that  would  not  produce 
abusable  substances,  I  think,  has  not  been  borne  out. 
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On  the  other  hand,  since  Turkey  stopped  harvesting  opium  several 
years  ago,  the  world  in  general  has  not  suffered  from  the  diversion 
of  licit  opium  into  the  illicit  channels.  The  controls  have  been 
reasonably  effective  in  preventing  that.  Our  problem  has  been,  as 
you  very  well  know,  the  illicit  production  or  Papaver  somniferum. 
Of  course,  no  activity  in  the  licit  area  is  likely  to  influence  that 
illicit  cultivation.  So  that  my  conclusion  is  that  switching  from  som- 
niferum to  bracteatum  in  licit  production  will  have  no  effect  on  the 
abuse  dangers  that  we  have.  Such  problems  will  be  there  potentially. 
With  vigilance,  I  think,  they  can  be  overcome.  But  I  don't  think 
that  the  switch  is  going  to  in  any  way  solve  our  problem  in  terms 
of  the  abuse  liability. 

Mr.  Chairman,  before  we  conclude  I  would  like  to  make  one  other 
comment,  and  that  relates  to  the  Psychotropic  Convention.  I  know 
you  and  this  committee  have  been  in  the  vanguard  of  support  of 
this,  and  I  would  just  like  to  emphasize  again  that  I  consider  it  a 
very  great  priority  in  our  international  relations  that  the  United  states 
ratify  the  Psychotropic  Convention  and  pass  enabling  legislation. 

And  whatever  I  could  do  to  encourage  that  or  help  out,  I  would 
be  more  than  happy  to  do. 

Senator  Bavh.  We  have  some  difficult  obstacles  facing  us  in  that 
area,  but  we  are  going  to  make  an  effort.  I  mean  the  Senate  docket 
is  loaded  with  business.  I  had  hoped  we  could  move  on  it  before 
now,  as  you  know,  but  we  haven't. 

Dr.  DuPoNT.  You  are  still  a  good  bit  ahead  of  the  House,  Mr. 
Chairman. 

Senator  Bayh.  But  I  don't  always  want  to  establish  that  standard, 
and  I  am  sure  they  don't  want  to  establish  the  converse. 

Well,  thank  you,  gentlemen.  And  I  appreciate  your  helping  us  in 
our  investigation  and  study,  and  I  hope  we  can  continue  to  work 
together,  not  just  across  the  hearing  table,  but  implementing  some 
of  these  suggestions  that  we  think  are  important. 

The  subcommittee  is  in  recess,  subject  to  the  call  of  the  Chair. 

[Whereupon,  at  1:30  p.m.,  the  subcommittee  was  recessed,  subject 
to  the  call  of  the  Chair.] 
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COMPTROLLER  GENERAL  OF  THE  UNITED  STATES 
WASHINGTON,  DC.     20S4S 


JUN  ".      1974 
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To  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 

This  is  our  report  entitled  "Identifying  and 
Eliminating  Sources  of  Dangerous  Drugs:   Efforts  Being  Made, 
But  Not  Enough."  The  Drug  Enforcement  Administration,  De- 
partment of  Justice,  administers  the  programs  discussed. 

We  made  our  review  pursuant  to  the  Budget  and  Account- 
ing Act,  1921  (31  U.S.C.  53),  and  the  Accounting  and  Audit- 
ing Act  of  1950  (31  U.S.C.  67). 

We  are  sending  copies  of  this  report  to  the  Director, 
Office  of  Management  and  Budget,  and  to  the  Attorney  Gen- 
eral . 


Comptroller  General 
of  the  United  States 
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COMPTROLLER  GENERAL'S 
REPORT  TO  THE  CONGRESS 


IDENTIFYING  AND  ELIMINATING 

SOURCES  OF  DANGEROUS  DRUGS: 

EFFORTS  BEING  MADE, 

BUT  NOT  ENOUGH 

Drug  Enforcement  Administration 

Department  of  Justice  B-1 75425 


DIGEST 


WHY  THE  REVIEW  WAS  MADE 

At*ut  75  percent  of  dangerous  drugs 
found  on  the  illegal  U.S.  market 
t^day  are  being  produced  in  illicit 
Jdboratories  or  are  being  smuggled 
,Jn.      (See  pp.   6  and  7.) 

Because  of  the  increased  availabil- 
ity of  dangerous  drugs^lTlicit^y 
45roduced--such  as  amphetamines  and 
barbiturates  and  hallucinogens, 
such  as  LSD--GAO  wanted  to  know 
what  has  been  done  to  identify 
and  eliminate  illicit  sources  of 
these  drugs. 

GAO  reported  on  Federal   activities 
to  control   diversion  of  dangerous 
drugs  from  legitimate  sources   into 
the  illicit  U.S.   market  in  April 
1972   (B-175425).     T<teugh  avai^» 
abvl4.t^from  these  sources  con- 
ttntjes,  t\^  main  problem  today. 
i'S  f rom  illegitimate   U.S.    sources 
and  from  smuggling..-  * 


FINDINGS  AND  CONCLUSIONS 

Dangerous  drugs 

--are  widely  abused  by  children  and 
adults, 

--inflict  physical  harm, 

--have  physiological  effects  similar 
to  those  of  heroin. 


--cause  more  deaths  than  heroin, 
and 

--are  associated  with  more  crimes 
of  aggravated  assault  than  heroin. 
(See  p.  9.) 

Use  of  dangerous  drugs  usually  be- 
gins before  an  individual  experi- 
ments with  heroin.  Along  with 
marihuana,  these  drugs  have  become 
the  prime  drugs  of  youth,  extend- 
ing even  to  those  of  elementary 
school  age.  (See  p.  lo. ) 

Because  of  similar  physiological  ef- 
fects, abusers  often  turn  to  dan- 
gerous drugs  when  heroin  supplies 
are  stopped.  This  hampers  both 
heroin  enforcement  and  rehabilita- 
tion. (See  p.  12.) 


"ug-^r 
I i  shed 


established  some  programs  for  identi- 
fying and  investigating  illicit 
sources  of  dangerous  drugs.  These 
programs  have  brought  about  arrests 
of  national  and  international  drug 
traffickers  and  have  closed  illicit 
dangerous  drug  laboratories. 

However,  weaknesses  in  several  areas 
of  administration  have  limited  the 
programs'  effectiveness.   (See 
p.  13.) 

Enfovoement 

In  the  early  1960s  the  Congress 


Twr  Shept.    Upon  removal,  the  report  1 

cover  date  should  be  noted  hereon. 
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created  the  Bureau  of  Drug  Abuse 
Control  to  enforce  dangerous  drug 
laws.  By  1968  this  agency's  efforts 
were  about  equal  with  those  of  the 
Bureau  of  Narcotics.  The  two  were 
combined  into  the  Bureau  of  Narcot- 
ics and  Dangerous  Drugs.  The  hear- 
ings leading  to  the  merger  indi- 
cated that  the  Congress  expected 
dangerous  drug  enforcement  to  in- 
crease. (See  pp.  15  and  16.) 

However,  the  number  of  agents  as- 
signed to  dangerous  drug  cases  did 
not  increase.  Most  of  the  Bureaus' 
resources  were  directed  toward 
combating  heroin  use.  (See 

P-  13.) 

As  of  July  1,  1973,  this  Bureaus' 
functions  and  personnel  were  trans- 
ferred to  the  new  Drug  Enforcement 
Administration.  (See  p.  5.) 

By  stressing  dangerous  drugs  more 
in  day-to-day  work,  the  Drug  Enforce- 
ment Administration  had  the  oppor- 
tunity to  increase  its  intelligence 
on  dangerous  drugs  without  adding 
more  agents. 

The  agency's  policy  was  to  interro- 
gate informants  thoroughly.  However, 
many  informants  or  arrested  heroin 
traffickers  were  not  questioned  about 
sources  of  dangerous  drugs,  even 
though  most  heroin  addicts  also  use 
dangerous  drugs,  especially  if  there 
is  a  shortage  of  heroin.  (See  pp. 
9  and  23.) 

In  April  1973  marihuana  enforcement 
was  curtailed  and  the  agents  who  be- 
came available  were  assigned  to  dan- 
gerous drug  investigations.  Putting 
this  change  into  practice  appeared 
difficult  at  first,  because  some 
regional  officials  believed  that 
dangerous  drug  enforcement  should 
be  left  to  State  and  local  authori- 
ties and  some  agents  believed  that 


promotions  come  faster  to  those  work- 
ing narcotics  cases.  (See  pp.  14  and  15.) 

One  of  the  best  means  to  immobilize 
drug  traffickers  is  to  eliminate  the 
source  of  the  chemicals  (precursors) 
used  by  illicit  laboratories  to  pro- 
duce dangerous  drugs.  Because  pre- 
cursors also  usually  have  various 
legitimate  uses,  their  sale  is  not 
restricted. 

A  precursor  control  program  was 
started  in  1968  to  obtain  leads  on 
suspicious  sales  of  precursors  from 
chemical  firms.  However,  some  source 
firms,  including  some  of  the  largest 
chemical  firms  in  the  United  States 
and  in  other  countries,  were  not 
contacted  regularly.  Some  times 
when  the  firms  were  contacted, 
they  were  questioned  only  about  one 
drug  rather  than  several.  (See  pp. 
26  to  30. ) 

At  times,  after  tangible  leads  had 
been  received  from  drug  firms,  no 
further  action  was  taken  because  the 
enforcement  agents  were  assigned  to 
other  activities.  (See  p.  31.) 


Produation  and  smuggling  of  dangerous 
drugs  from  and  through  Mexico 

A  Drug  Enforcement  Administration 
official  estimated  that  about  80  per- 
cent of  the  illicit  drugs  seized  in 
the  United  States  originate  in  Mex- 
ico. The  agency's  dangerous  drug 
efforts  in  Mexico  were  practically 
nonexistent,  primarily  due  to  lack 
of  agents.  (See  p.  33. ) 

Only  16  agents  were  assigned  to  Mex- 
ico and  the  Central  American  coun- 
tries (except  Panama).  Most  of 
their  time  was  directed  toward 
heroin,  cocaine,  and  marihuana.  One 
agent  was  assigned  to  the  Mexico 
City  regional  office  to  increase 
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dangerous  drug  efforts  but  was 
spending  most  of  his  time  on  other 
cases  and  duties.  (See  p.  33.) 


An  investigation  to  trace  the  ship- 
ment of  bulk  drugs  and  capsules  to 
recipients  in  Mexico  was  delayed 
from  November  1972  until  June  1973 
because  of  the  reluctance  of  Mexican 
authorities  to  cooperate.  During 
this  period  the  agency  made  only 
limited  efforts  to  follow  up. 
(See  p.  34.) 

The  agency  also  has  encountered 
difficulties  in  obtaining  pill 
samples  from  Mexican  drug  firms  to 
help  identify  possible  sources  of 
drugs  originating  there.  (See 
p.  34.) 

Diplomatic  actions 

In  Mexico  and  in  three  Central 
American  countries,  the  U.S. 
Embassies  had  established  drug 
control  committees  to  evaluate  the 
countries'  actual  or  potential  use 
as  sources  of  drugs  shipped  to  the 
United  States. 

These  committees  use  diplomatic 
channels  to  encourage  coopera- 
tion by  the  countries  in  suppressing 
drug  traffic.  In  some  countries, 
however,  the  Drug  Enforcement 
Administration  did  not  keep  the 
committees  advised  of  dangerous  drug 
trafficking.  (See  p.  35.) 

Well-informed  committees  can  sup- 
port passage  of  effective  legis- 
lation in  their  countries,  such 
as  the  Convention  on  Psychotropic 
Substances,  a  pending  United  Na- 
tions treaty  on  psychotropic  sub- 
stances which  include  dangerous 
drugs.  If  passed,  this  treaty. 


similar  to  U.S.  drug  laws,  could 
help  restrict  the  easy  availability 
of  certain  drugs. 

As  of  April  1,  1974,  the  United 
States  had  not  ratified  this  treaty, 
(See  p.  37.)  It  is  under  consid- 
eration by  the  Senate  Foreign  Rela- 
tions Committee. 


RECOMMENDATIONS 

GAO  made  several  recommendations  to 
the  Attorney  General  to  increase  the 
Drug  Enforcement  Administration's 
effectiveness  in  identifying  and 
eliminating  sources  of  dangerous 
drugs.  (See  pp.  24,  31,  and  38.) 


AGENCY  ACTIONS  AND  UNRESOLVED  ISSUES 

The  Department  of  Justice  stated: 

--Dangerous  drug  enforcement  had 
received  a  lesser  priority  until 
early  1973  because  the  entire 
Federal  community  had  emphasized 
heroin  as  the  primary  drug  problem. 


-With  the  establ 
Enforcement  Adm 
stantial  steps 
being  taken  to 
dangerous  drug 
new  agency  has 
dBngerous  drug 
Jlomestic  Invest 
that  increases 
•rea. 


ishment  of  the  Drug 
inistration,  sub- 
have  been  and  are 
further  strengthen 
enforcement.  T^e  * 
begun  an  active 
program  in  its 
igations  Division' 
the  priority  in  th>s 


•Dangerous  drug  enforcement  is  a 
new  and  highly  innovative  endeavor 
and  the  Department  is  continually 
conducting  studies  which  will  re- 
sult in  revisions  of  concepts  and 
approaches.  Therefore,  it  could 
not  provide  definitive  comments  on 
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the  acceptability  of  GAO's  recommen- 
dations without  further  analysis. 
(See  app.   I.) 

MATTERS  FOR  CONSIDERATION 
BY  THE  CONGRESS 

The  primary  purpose  of  this  report  is 
to  keep  the  Congress  informed  of  ac- 


tions taken,  as  well  as  actions  still 
needed,  to  identify  and  eliminate 
sources  of  dangerous  drugs  used  in 
the  United  States. 

T he-Senate  can  use  the  report jf 
..considering  the  Convention  on 
^Psychotropic  Substances.  (See  pp. 

36  and  37.) 


J'.: 


f  '• 
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CHAPTER  1    TV-..'     ^-  - 

^   :,    ,  •.,;.,    ;.  INTRODUCTION 

The  abuse  of  dangerous  drugs- -including  barbiturates, 
amphetamines,  and  hallucinogens,  such  as  LSD- -has  become  a 
serious  problem  because  of  the  demand  for  these  drugs,  their 
availability,  and  the  lack  of  success  of  enforcement  in 
eliminating  their  diversion  from  legitimate  sources.   In 
many  cases  these  drugs  are  more  destructive  than  heroin. 
Dangerous  drugs  are  abused  by  every  level  of  society  and, 
along  with  marihuana,  are  the  drugs  most  abused  by  youths. 
Children  as  young  as  elementary  school  age  have  abused 
dangerous  drugs  and  marihuana.   Since  1972  we  have  issued 
several  reports  dealing  with  drug  enforcement.   (See  app .  II.) 

The  Bureau  of  Narcotics  and  Dangerous  Drugs  (BNDD) , 
formerly  a  Department  of  Justice  agency,  was  responsible  for 
reducing  the  availability  of  drugs  in  the  illicit  market  by 
enforcing  Federal  laws  relating  to  (1)  dangerous  drugs,  (2) 
narcotics,  such  as  heroin  and  morphine,  and  (3)  marihuana. 
During  fiscal  year  1973  BNDD  had  about  1,600  agents  and 
compliance  investigators  and  a  $74  million  budget  to 
identify  and  disrupt  the  sources  of  these  drugs  through 
various  enforcement  and  regulatory  activities.   These 
activities  were  carried  out  in  its  central  office  in 
Washington,  D.C.;  19  regional  offices,  and  88  district 
offices.   Six  regional  offices  and  36  district  offices  were 
in  foreign  countries.    ■-;^  .    •  .  rA 

Effective  July  1,  1973,  BNDD  was  abolished  and 
responsibility  for  all  Federal  drug  law  enforcement  was 
vested  in  the  new  Drug  Enforcement  Administration  (DEA) . 
Reorganization  Plan  No.  2  of  1973  transferred  to  DEA  (1)  all 
the  functions  and  personnel  of  BNDD,  the  Office  for  Drug 
Abuse  Law  Enforcement,  and  the  Office  of  National  Narcotics 
Intelligence  and  (2)  the  functions  and  personnel  of  the  U.S. 
Customs  Service  relating  to  domestic  and  foreign  narcotic 
law  enforcement.   DEA's  fiscal  year  1974  budget  is  about 
$112  million. 

USE  AND  ABUSE  OF  DANGEROUS  DRUGS 

Amphetamines  and  barbiturates  are  available  with 
prescriptions.   Some  of  the  less  potent  varieties  are 
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available  without  prescriptions  in  supermarkets,  drug 
stores,  and  other  retail  outlets.   Hallucinogens,  however, 
do  not  have  a  legitimate  medical  use  except  for  research  and 
are  not  usually  legally  available  for  human  consumption. 

Amphetamines  (called  "pep  pills")  directly  affect  the 
central  nervous  system,  producing  increased  activity, 
alertness,  and  excitation.   Amphetamines  are  commonly 
prescribed  to  treat  obesity  and  mild  depression.   When 
properly  taken  under  medical  direction,  the  drugs  are  not 
considered  dangerous.   Abusers,  however,  tend  to  be  accident 
prone.   They  are  especially  dangerous  on  the  highway  because 
the  drug  masks  fatigue  and  abusers  exceed  their  physical 
endurance  without  realizing  it.   Criminals  may  also  use 
amphetamines  to  bolster  their  courage  before  committing 
crimes . 

Barbiturates  (often  called  "downers")  depress  the 
central  nervous  system.   They  are  prescribed  as  sedatives  to 
induce  sleep,  or  in  small  doses,  to  provide  a  calming 
effect.   Barbiturate  abusers  are  often  involved  in  traffic 
accidents  because  their  actions  tend  to  be  sluggish; 
however,  persons  intoxicated  on  barbiturates  are  aggressive 
or  quarrelsome.    •  ■  -  ■  ■        /jj-,  -j. 

Hallucinogens  are  so  named  because  they  may  produce 
hallucinations  or  illusions.   There  is  no  way  to  predict 
whether  the  experience,  if  any,  will  be  exhilarating  or 
terrifying.   Abusers  of  LSD  have  been  involved  in  many 
bizarre  incidents,  some  resulting  in  death  or  great  physical 
or  mental  harm  to  the  abusers. 

1', 

The  centerfold  chart , prepared  by  BNDD,  shows  the  terras 
and  symptoms  of  drug  abuse  and  compares  many  of  the  effects 
of  narcotics  and  dangerous  drugs. 


PROGRAMS  TO  ELIMINATE  SOURCES 
OF  DANGEROUS  DRUGS 


Dangerous  drugs  generally  enter  the  illicit  market  from 
three  sources- -diversion,  illicit  manufacturing,  and 
smuggling.   BNDD  estimated  that  25  percent  of  all  dangerous 
drugs  on  the  illicit  market  are  diverted  from  licit  domestic 
drug  distributors,  such  as  pharmaceutical  manufacturing 
firms,  wholesalers,  pharmacies,  and  doctors.   BNDD  believes 
that  most  of  the  diverted  drugs  are  from  the  almost  450,000 
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retailers  and  practitioners  rather  than  from  the 
manufacturers  or  wholesalers.  "  '  -  '"   "' 

Another  25  percent  of  the  illicit  drugs  are  produced  by- 
illicit  domestic  laboratories,  which  are  really  miniature 
legitimate  production  operations  and  usually  have  their  own 
extensive  distribution  systems. 

Smuggling  accounts  for  about  half  the  dangerous  drugs 
on  the  illicit  market.   These  drugs  are  produced  by  either 
legitimate  or  illicit  laboratories  outside  the  United 
States.   B  MaB«*«*iaa  ted---thBt '  th*--  amount  o  f  ^inp  het  am  i  n  e  s  ■ 
smiig^led -into  *he-=Uni ted  States  during  1972  from  Mexico 
a  1  »»«^=Aiilo5^t  .equaled:  the   entire  U.Sv-preduction-^Gr  the-  -sanre 
jj^Afn   Because  regulations  and  production  quotas  are  more 
stringent  for  domestic  firms  than  for  foreign  firms,  DEA 
expects  the  amount  from  noncontrolled  sources  to  increase. 

Several  programs  have  been  initiated  to  reduce  the  flow 
of  drugs  from  the  above  sources,  including: 

1.  Encouraging  stricter  regulatory  controls  over  domestic 
drug  producers  and  retailers  to  reduce  the  level  of 
diversion.   This  aspect  has  been  covered  in  our  re- 
port to  the  Congress  entitled  "Efforts  to  Prevent 
Dangerous  Drugs  From  Illicitly  Reaching  the  Public" 
(B-175425,  Apr.  17,  1972). 

2.  Maintaining  close  liaison  with  domestic  and  foreign 
producers  of  the  drugs  or  of  the  chemicals  from  which 
the  drugs  are  made,  to  help  identify  illicit  pro- 
ducers . 

3.  Cooperating  with  foreign  countries  to  identify  and 
eliminate  illicit  laboratories  operating  there  and 
to  interdict  the  drugs  before  they  are  smuggled  into 
the  United  States. 

SCOPE  OF  REVIEW 

We  reviewed  DEA's  efforts  to  locate  and  immobilize 
illicit  sources  of  dangerous  drugs  abused  in  the  United 
States.   (Before  July  1973  the  cognizant  agency  was  known  as 
BNDD) .   Our  review  was  conducted  at  DEA  headquarters  in 
Washington,  D.C.;  its  field  offices  at  Los  Angeles,  New  York 
City,  San  Francisco,  and  Mexico  City;  the  U.S.  Embassies  in 
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Mexico  City;  Guatemala  City,  Guatemala;  Managua,  Nicaragua; 
and  San  Jose,  Costa  Rica.   Our  review  involved: 

--Visiting  State  and  local  enforcement  agencies  in 
California  and  two  California  drug  supply  houses. 

--Examining  Federal  and  State  drug  legislation  and 
policies,  procedures,  correspondence,  and 
documentation  relating  to  dangerous  drug  activities. 

--Interviewing  Embassy,  DEA,  State,  and  local  officials 
responsible  for  administering  enforcement  programs. 

--Reviewing  numerous  reports  and  studies  which  dealt 
with  various  aspects  of  the  dangerous  drug  problem. 
(See  app.  III.) 
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CHAPTER  2 

DANGEROUS  DRUGS- -A  MENACE  EQUIVALENT  TO  HEROIN 

Dangerous  drug  abuse  prevades  all  levels  of  society  in 
the  United  States,  and  many  authorities  believe  it  to  be  as 
severe  a  problem  as  heroin  abuse.  Essentially,  this  belief 
is  based  on: 

--'"jji/tT   iifiB  rf  4f^ngYr'^v'=  -^r^c*^  by  children  and  adults. 
Society  generally  accepts  dangerous  drugs  because  of 
wide  mo  da  6a  1  -use^^nd  advertising.   In  many  cases,  how- 
ever, these  drugs,  along  with  marihuana,  represent 
the  beginning  of  a  lifetime  of  drug  involvement. 

- -Gr^^^^r,  phy«;-igal,  harm  from  dangerous  drugs.   Many  of 
■  •     the  drugs  are  extremely  addictive  and  cause  more 
deaths  than  heroin. 

--P^^sip^Ojgi_caJL-_eJtfei-ts  similar  to  those  of  heroin. 
Many  heroin  addicts  turn  to  dangerous  drugs  when 
heroin  supplies  are  cut  off. 

-  -  CM«iin!rl'~=a5^^<fi  at  ion .   Dangerous  drugs  are  associated 
with  aggravated  assaults  more  often  than  heroin,  and  in 
some  cities  they  are  the  drugs  most  used  by  criminals. 

Nevertheless,  dangerous  drugs  generally  have  not 
received  the  notoriety  that  heroin  has.   The  National 
Commission  on  Marihuana  and  Drug  Abuse  noted  this  in  its 
March  1973  report  "Drug  Use  in  America:  Problem  in 
Perspective"  (see  app .  Ill)  and  eallcd  barbituratog 

NUMBER  OF  USERS  AND  SOCIAL  ACCEPTANCE    "  • 

Millions  of  people  abuse  dangerous  drugs;  only 
marihuana  is  abused  to  a  greater  extent.   The  following 
chart- -which  was  prepared  by  the  National  Commission  on 
Marihuana  and  Drug  Abuse  on  the  results  of  a  1973  nationwide 
survey--shows  the  breakdown  of  nonmedical  drug  use. 
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Average  percent 
of  use 


Average  number 
of  users 


(000  omitted) 

12  to  17   18  and  12  to  17   18  and 
years  old   over   years  old   over 


6.0 

7.0 

1,468 

9,619 

3.0, 

4.0 

734 

5,496 

3.0  ; 

-.,       6.0 

734 

8,244 

4.0 

5.0 

979 

6,870 

14.0 

16.0 

3,425 

21,985 

4.8 

4.6 

1,174 

6,321 

6.4 

2.1 

1,566 

2,886 

1.5 

3.2 

367 

4,397 

r  *6 

1.3 

147 

1,786 

Dangerous  drugs: 

All  types,  avail-  ^ 
able  without  pre- 
scription 
Sedatives  requiring 

prescription 
Tranquilizers  re- 
quiring pre- 
scription 
Stimulants  requir- 
ing prescription 
Marihuana 
Hallucinogens 
Inhalants  (such  as  glue) 
Cocaine 
Heroin 


The  Commission  estimated  that  between  500,000  and  1  million 
of  the  users  were  addicted  to  barbiturates.  By  comparison, 
BNDD  estimated  that  about  500,000  were  addicted  to  heroin. 

Dangerous  drugs  seem  to  affect  a  broader  spectrum  of 
society  than  does  heroin.   Children,  for  instance,  if  they 
are  vulnerable  to  drug  abuse  of  any  sort,  usually  begin  with 
the  so-called  soft  drugs- -amphetamines  or  barbiturates- -and 
normally  at  a  younger  age  than  they  would  begin  to  use 
heroin.   For  example,  in  1971  a  California  research  team 
(see  app.  Ill)  studied  drug  use  in  the  fourth  through  ninth 
grades.   It  found  that  the  most  common  age  for  children  to 
begin  using  drugs  was  12  or  13,  about  the  age  for  entering 
junior  high  school.   The  study  report  noted  that  the  drugs 
most  commonly  used  by  the  youths  were  marihuana, 
barbiturates,  and  amphetamines;  heroin  was  generally  not 
used  until  after  high  school.   Although  only  9  percent  of 
the  total  sample  tried  drugs  (fourth  through  ninth  grades), 
29  percent  of  those  entering  high  school  had  tried  drugs. 
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About  two-thirds  of  the  students  who  tried  drugs  continued 
to  use  them.  , 

As  another  example  of  the  wide  acceptance  and  use  of 
dangerous  drugs,  a  worldwide  study  by  the  U.S.  Army  in  19  71 
of  880,000  of  its  personnel  found  that  20,224  used  drugs. 
Of  these,  almost  70  percent  used  dangerous  drugs  while  30 
percent  used  narcotics.   Other  studies  (see  app.  Ill) 
likewise  concluded  that  susceptibility  of  children  to 
dangerous  drugs  was  growing  and  that  the  drugs  most  commonly 
used  in  schools  were  marihuana,  barbiturates,  and 
amphetamines.  ,.,  :        .-. 

PHYSIOLOGICAL  EFFECTS  AND  RELATIONSHIPS 

Physically,  dangerous  drugs  are  more  deadly  than 
heroin;  several  are  as  addictive  as  heroin  and  withdrawal 
may  cause  death.   Withdrawal  from  heroi-n  addiction  will  not. 
As  with  heroin,  barbiturate  addiction  can  be  passed  from 
mother  to  newborn  baby;  one  recorded  death  from  barbiturate 
addiction  was  a  30-day-old  infant.   Although  heroin  overdose 
or  related  diseases,  such  as  hepatitis,  have  been  longtime 
killers,  barbiturates  account  for  the  highest  percentage  of 
drug-relat.d  deaths  in  many  States.   Barbiturates  are  the 
leading  suicide  vehicle  in  the  United  States  and  their  use 
for  this  purpose  spans  an  age  group  ranging  from  11  to  70 
years.   A  BNDD  study  of  barbiturate  incidents  in  32  States 
from  January  1971  through  April  1972,  which  we  projected 
nationwide,  indicates  that  there  were  173  suicides  or  acci- 
dental deaths  and  339  overdose  injury  cases  monthly. 

Barbiturates  are  often  used  with  heroin.   When  heroin 
is  not  available,  many  heroin  users  often  turn  to  barbitu- 
rates.  BNDD,  in  an  October  1972  report  supporting  tighter 
regulatory  controls  for  barbiturates,  pointed  out,  in  part, 
that : 

Barbiturate  abuse  in  conjunction  with  heroin  abuse 
is  increasing  rapidly  as  efforts  to  interdict 
heroin  traffic  increase.   When  narcotics  are 
scarce  the  price  of  the  available  heroin  goes  up 
and  the  quality  drops.   Recent  BNDD  reports 
indicate  that  the  purity  of  heroin  available  on 
the  street  is,  in  most  cases,  less  than  5  percent. 
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due  to  the  lack  of  availability  and  the  needs  of 
ever  increasing  numbers  of  addicts.   Consequently 
heroin  addicts  supplement  their  habits  with 
barbiturates  both  to  augment  the  effects  of  heroin 
as  well  as  to  ease  the  withdrawal  from  heroin. 

The  same  report  stated  that  many  heroin  addicts 
participating  in  methadone  maintenance  programs  also  use 
barbiturates.   Methadone  blocks  the  feelings  and  sensations 
heroin  produces  and  addicts  thus  seek  satisfaction  with 
barbiturates.   In  most  cases  this  will  not  jeopardize  their 
participation  in  the  methadone  program. 

Because  heroin  addicts  turn  to  barbiturates  for  relief 
rather  than  to  rehabilitation,  the  ready  availability  of 
barbiturates  negates  much  of  the  enforcement  and 
rehabilitation  efforts  directed  at  heroin. 

RELATIONSHIP  TO  CRIME  '■  '         .  -  .  ,  -i  ■  c  -• 

In  a  1971  study  of  arrests  in  six  major  U.S.  cities 
(see  app.  Ill),  BNDD  found  that,  of  the  1,889  arrestees,  50 
percent  were  using  drugs  at  the  time  of  arrest.   In  Chicago, 
New  Orleans,  and  Los  Angeles,  barbiturates  were  the 
principal  drug  abused.   The  following  chart  shows  that  many 
arrestees  were  using  dangerous  drugs  and,  for  one  category 
of  arrest  (aggravated  assault)  ,  dangerous  drug  users  out- 
numbered narcotics  users. 

Drugs  Used  by  Arrestees  in 
Six  Major  U.S. Cities 

Percent  of  arrests 


Drug  users 


Dangerous   Not  drug   Total 
Reason  for  arrest   Narcotics    drugs     users    percent 


Aggravated  assault 

5 

11 

84 

100 

Robbery 

18 

14 

68 

100 

Burglary 

23 

10 

67 

100 

Other        vC' t 

14 

10 

76 

100 

12 
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CHAPTER  3 

NEED  TO  INCREASE  DANGEROUS  DRUG  ENFORCEMENT  EFFORTS 

XJio  g^mv  i  t  y— '"^'t^-^^-^'^*-*'-^**  =6rug  -abuse  indicrates  ^fee^^seed 
^^feiJ&ffective  law  enforcement.—  Although  several  factors 
contribute  to  the  problem,  the  easy  availability  of 
dangerous  drugs  is  perhaps  the  most  important  and  it  is  in 
this  area- -reducing  availability  by  immobilizing  the 
sources- -that  enforcement  actions  are  basically  directed. 

BNDD  established  several  programs  for  monitoring  and 
investigating  dangerous  drug  sources,  which  resulted  in  the 
arrest  of  national  and  international  drug  traffickers  and 
the  closing  of  illicit  laboratories.   However,  considering 
the  extent  of  the  dangerous  drug  problem,  greater  effort  is 
needed  to  identify  and  eliminate  the  sources  of  dangerous 
drugs.   The  Department  of  Justice  generally  agreed  (see  app . 
I)  but  pointed  out  that  national  interests  have  stressed  the 
need  to  pursue  heroin  trafficking  as  the  highest  priority 
and  dangerous  drug  enforcement  received  a  lesser  relative 
priority  until  early  1973.  ^ 

To  identify  and  eliminate  the  sources  of  dangerous  • 
drugs,  DEA  needs  to:  ' 

•  r-       •  ■„  I.  -  :•  -     ■■:'■-•  ^  -  -  ■  •-  •        ■:  -.'-^ 

--Increase  enforcement  efforts.  :"-o   ■. 

--Plan  and  manage  continuing  enforcement. 

r,  --Increase  efforts  to  control  production  and  smuggling 
from  and  through  Mexico. 

--Increase  efforts  to  promote  an  awareness  of 

enforcement  in  countries  that  have  a  high  potential 
for  illicit  drug  production.     ^' 

These  aspects  are  discussed  in  this  and  subsequent  chap- 


ters 


CANei*0US^1 


-  ■:  I :  i- 


iiXX^HER  £NFORCEMfitJ¥--PRt©ft-FF-Y-:-. 


As  indicated  in  chapter  2,  the  extent  of  dangerous  drug 
abuse  warrants  a  sizable  enforcement  effort  and  therefore 
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deserves  a  high  priority.   BNDD,  however,  gave  a  lesser 
priority  to  dangerous  drugs  than  to  heroin  and  other  nar- 
cotics and  the  level  of  enforcement  effort  was  not  suf- 
ficient to  effectively  attack  the  problem.   The  following 
table  shows  how  domestic  agents  spent  their  criminal 
investigation  time  from  June  through  December  1972. 

Percent 
of 
total 

Heroin     .;  v  ■   ■■-■:'■.  •  i  i  ■    •*?^,253 •"--' ■ — ^—S^-.  2^ 

Cocaine   jt:       .  ir  .    ,../..■'  140,103            22.4 

Marihuana  and  Hashish  ^-60,867             9.7 

Dangerous  drugs  (note  a)  ■^<li»5&Z,..  — — - — --__.. g^ 

Other  621  ._1 

;.—  i        -  ;ao   .:    626.196  100.0 

uring  this  period  compliance  investigators  spent  an  addi- 
tional 150,920  man-hours  monitoring  licit  dangerous  drugs 
manufacturers . 

During  approximately  the  same  period,  the  Mexico  City 
regional  office  devoted  less  than  5  percent  of  its  time  to 
dangerous  drugs,  although  Mexico  is  one  of  the  most 
important  sources  of  those  drugs.   (See  ch.  5.) 

BNDD  has  recognized  that  combating  dangerous  drug  abuse 
would  require  greater  emphasis.   For  example,  a  February 
1973  report  of  regional  offices'  dangerous  drug  problems  and 
efforts  to  solve  them  indicated  thit  'injiiiftiiii>[;inin  uir  n  nnt 
i'ttt a r 0 s^l^^wi— vn i-.a-l-l-oc a t iitg-manpowe^r - 1 a  dangerous  drug  i-nve^ti- 
•g=aii£aiSaiu  The  report  reads,  in  part: 

"The  use  and  abuse  of  dangerous  drugs  continues  to 
be  a  real  problem  in  all  regions.   Some  of  the 
regions  feel  that  the  problem  should  be  handled  by 
state  and  local  authorities.   With  this  feeling 
toward  the  problem,  there  is  limited  information 
flowing  to  BNDD  that  would  lead  to  the  identifi- 
cation of  important  sources  of  supply  *  *  *." 

This  lack  of  emphasis  may  also  be  related  to  the 
feelings  expressed  to  us  by  some  agents  t ho* " pr nmo-riAW s - 
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Although  we  could  not  verify  these  statements,  the 
agents'  feelings  were  partly  endorsed  by  a  BNDD 
internal  investigation  of  one  regional  office's  opera- 
tions.  The  ^xip^art^^  {ra4;^*d— ttrat^-HTora  1-e  -was-^-i gnif  lean tl>'- 
1  OMOi^Miomong  agcTit?»-^^s4gfte<U  t«— d«Rger©us— d rugs-^t-feaai 
tJb,ns.R.-/igpatiS---arS^ignexi,-txujiaj.c^tlcs-^J?ec^usa-^^^ 
t^ji_.Qtte=-of.-t4ie  assistant'  regioival  director S'.dow-iigr*de.d 

In  April  1973,  noting  the  limited  dangerous  drug 
efforts  the  BNDD  Director  issued  a  memorandum  in- 
structing regional  offices  t o ■jn » du c^r -ttrelT" ' erf "f o t' t s"fm^ 
mjjij  ]\»nr\  ^-attd  -to-u&e  this  time  on  dangerous  drugs. 
Also  in  April,  a  plan  was  issued  to  set  up  a  task  force 
aimed  at  reducing  the  availability  of ^ amphetamines  and 
barbiturates.   This  task  force  concentrated  at  the 
retailers  and  distributors  to  help  combat  domestic 
diversion.   The  plan  also  prescribes  methods  to  locate 
foreign  sources.   Hewever,-  except  f©^  the  increased- 
e  f£&r*s^iar«-Gt-ed^  -at— divers-ion— frtMirt-he-  xeiraidei — an4 
d  i  ft'fei^iiai.tQX-.  LeveL,^  the-H:-»s-k— f or  ce-  -op-era  tioji  -i^  si4iva-i*r 
tQ,^__£r^^T^iouA^jaFLe_ra,tions._.  (See  p.  2  2.)   The  Department  of 
Justice  informed  us  (see  app .  I)  that  two  promising 
task  force  operations  are  in  progress  (one  in  the  New 
England-New  York  area,  targeted  toward  illicit 
amphetamines,  and  one  in  Southern  California,  involving 
suspects  in  a  "minibennie"  organization  located  in 
Mexico)  and  that  at  least  two  other  task  forces  are 
planned. 

NEED  TO  INCREASE  AGENTS  ASSIGNED  ■   ' 

TO  DANGEROUS  DRUG  INA^ESTIGATIONS 

Dangerous  drug  cases,  especially  those  which 
involve  locating  illicit  laboratories  or  diversion 
sources,  require  detailed  and  time-consuming  investi- 
gations.  Although,  in  many  cases,  BNDD  made  a  con- 
certed effort  to  locate  sources  and  arrest  traffickers, 
it  generally  did  not  assign  sufficient  manpower  to 
effectively  challenge  dangerous  drug  traffickers. 

Dangerous  drug  abuse  has  been  a  problem  in  the 
United  States  for  a  long  time.   In  the  early  1960s  the 
Congress  recognized  that  dangerous  drugs  would  require 
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additional  enforcement  effort  and  established  the 
Bureau  of  Drug  Abuse  Control.   Its  dangerous  drug 
objectives  were  similar  to  the  Bureau  of  Narcotics 
objectives  for  heroin  and  cocaine.   When  these  bureaus 
merged  in  1968  to  form  BNDD,  each  had  about  300  agents. 
As  indicated  in  the  report  of  the  House  Committee  on 
Government  Operations  (H.  Rept.  1214,  90th  Cong.,  2d 
sess.,  Mar.  27,  1968),  this  balanced  manpower  was 
expected  to  continue  after  the  merger.   BNDD  was  to 
"preserve  the  experience  and  manpower  of  the  Bureau  of 
Narcotics  and  the  Bureau  of  Drug  Abuse  Control";  both 
narcotics  and  dangerous  drug  programs  were  to  "operate 
in  tandem."  ,.    .     ■  ,   .  ..^'..h^.,..    ,.  _..~vo  ".. 

When  the  President  proposed  the  merger,  he  also 
recommended  that  the  number  of  agents  enforcing  nar- 
cotics and  dangerous  drug  laws  be  increased  by  more 
than  30  percent.   Since  the  merger  the  number  of  agents 
has  increased;  however,  the  increase  has  not  been 
distributed  proportionately  among  narcotics  and 
dangerous  drug  cases.   During  the  first  half  of  fiscal 
year  1973,  only  the  equivalent  of  about  300  agents  were 
assigned  to  dangerous  drug  investigations,  although  the 
total  number  of  agents  had  more  than  doubled  to  about 
1,600.   In  the  Los  Angeles  and  New  York  regions,  about 
50  to  60  Bureau  of  Drug  Abuse  Control  agents  had  been 
assigned  to  each  region  before  the  merger;  during  the 
first  half  of  fiscal  year  1973,  the  equivalent  number 
of  agents  working  on  dangerous  drug  cases  averaged  only 
about  23  and  46,  respectively.   Since  December  1972  the 
number  of  agents  assigned  to  dangerous  drugs  has  in- 
creased somewhat. 

The  following  table  compares  arrests , seizures ,  and 
illicit  laboratories  immobilized  by  the  Bureau  of  Drug 
Abuse  Control  with  those  by  BNDD  since  the  merger. 
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Bureau  of 
Drug  Abuse 
Control 

1967   1968 
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Bureau  of 
Drug  Abuse 
Control 
and 
BNDD 
(note  a) 

1969 


BNDD 


1970   1971   1972 


1973 


Dangerous 
drug  ar- 
rests 

Illicit  lab- 
oratories 
immobilized 

Dangerous 
drugs 

seized  (in 
millions 
of  dosage 
units) 


374    666 


14 


68 


12.2   38.4 


658 


53 


5.6 


•^^^'^'^-^^^"'^-^se 


«&^=— -56^ 


l»y^  i47T 


43 


81-6  • 


-41. 


T57  227T-^ 


Year  of  merger- -data  obtained  from  both  agencies. 

Data  obtained  from  BNDD  only. 

Comparable  data  not  available. 

Certain  factors,  such  as  the  implementation  of  new  drug 
laws  and  the  merger  during  this  period,  make  it  dif- 
ficult to  compare  the  success  of  the  two  bureaus  on  the 
basis  of  these  statistics.   Nevertheless,  even  with 
substantial  overall  manpower  increases,  the  level  of 
dangerous  drug  arrests  was  lower  until  fiscal  year  1972 
and  laboratory  seizures  have  never  reached  the  1968 
level . 


diaa^fe^<M*&--dr u g— ea^-es- p'-maay  cases--€ottl4-no t -^ba  '^compi^efeBd 
an^Kath^-^tr-a'f-^ireleeT-s—flmy— s-t.il  1  be  a-t-  i-arg^.   For- 
eXjim|)iert"'iTT~1*ebYiraTy-4-9-?^,—inte41igenc«-  identified  five 

op^^y  a  t  o  r°s~  o'FTTTTri  I    1-arb  o  r  at-or  i  es  ■^-■:^  As  of-  December 

1  gy'^Tg^^^e Jujiingwf"  -u   licu'V-y  ■worlf.iLci;],d^.,xej::jf^li-t,tXe,^,,tijne  ,iiad 


b ecir  sfi&gt~ '^ave-s-t  1  g af i ng — rirese-^-i n<i i v idua^s  -«Trd -th^amay 
st-4-i-i-lre  ntarmf  a cTu rln^'-and: -"pU'Sti iiTg-' '-d-r org5'.      A  BNDD 
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official  said  the  h^dtw  f   w  n  i  r^Og»"at  -  th«  time  wa 
an^^  cocaine-.  Q^ses . 

Difficulty  in  obtaining  information  on 
dangerous  drug  cases 

According  to  BNDD,  successful  immobilization  of  a 
dangerous  drug  source  usually  requires  extensive 
manpower  to  develop  the.  necessary  detailed  information. 
Information  is  needed  on  each  step  in  the  illict 
production  of  dangerous  drugs.   Examples  of  the  steps 
follow. 

The  illicit  laboratory  operator  purchases 
chemicals  and  related  paraphernalia,  almost  all  of 
which  are  legally  available  to  anyone;  this  usually 
takes  place  over  a  long  period  and  from  different 
sources.   He  then  stores  the  material  in  different 
locations,  but  he  can  usually  gather  the  equipment  and 
begin  producing  drugs  within  a  few  hours.   After  he 
manufactures  the  drugs,  he  stores  the  equipment  until 
he  is  ready  to  begin  the  cycle  again,  sometimes  6 
months  to  a  year  later.   The  production  equipment  is 
simple  and  inexpensive,  and  the  same  laboratory  can 
produce  any  one  of  several  drugs.  (See  pp.  19  to  21  for 
pictures  of  illicit  laboratories.) 

A  BNDD  attorney  said  accurate  information  was 
absolutely  necessary  to  obtain  a  search  warrant.   He 
stated  that  possession  of  a  complete  laboratory  and  all 
chemicals  necessary  to  produce  a  restricted  drug  are 
not  legal  grounds  for  obtaining  a  search  warrant;  BNDD 
must  have  evidence  which  demonstrates  that  the  suspect 
was  actually  producing  an  illicit  drug.   Gathering  this 
evidence  often  necessitates  extended  24-hour  sur- 
veillance.  The  timing  of  the  search  warrant  is  also 
crucial  because  huge  amounts  of  drugs  can  be  manu- 
factured quickly.   As  an  example,  BNDD  estimated  that 
one  immobilized  LSD  laboratory  could  produce  5  million 
dosage  units  in  72  hours. 
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ILLICIT  LABORATORY.  Seeing  how  dry  the  grass  was,  the  landlord  stopped  to  tell  his  tenant  that  he  must 
water  the  lawn.  When  he  knocked  at  the  door  he  got  no  answer  but  smelled  a  pungent  odor  which  he  thought 
to  be  a  dead  body.   Upon  investigation,  the  Denver  Police  discovered  the  house  contained  an  illicit  STP  and  LSD 
laboratory.  The  entire  water  supply  had  been  diverted  to  the  laboratory. 


Photo  provided  by  DEA 
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In  January  1974  DEA  seized  more  than  $25  million  worth  of  the  hallucinogen  phencyclidine  chloral 
liV'Jr.'r-  from  a  warehouse  in  Rockuille,  Maryland,  concealing  the  pictured  illicit  laboratory.    The  seizure 
v^r,  bclioved  to  be  the  largest  of  its  kind.    The  operator  had  been  disguising  the  laboratory  as  an  elec- 
trciiics  circuit  company.    He  obtained  the  chemicals  needed  to  manufacture  the  drugs  through  regular 
or.>;s  ncided  in  his  business.    The  operation  was  selling  an  estimated  $4  million  worth  of  this  drug 
ni;'::nv.'ide  each  week.    A  DEA  official  stated  that  the  seizure  would  cause  a  nationwide  panic  for 
user;  of  this  drug,  lasting  several  months. 


,  piovlaed  by   DEA, 
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Illicit  mobile  laboratory. 


Inside  view  of  mobile  laboratory. 


Photos  provided  by  DEA. 


Illicit  bathtub  laboratory. 
21 
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Previous  dangerous  drug  efforts 

BNDD  has  solved  dangerous  drug  cases  when  the 
cases  have  been  worked  on  full  time.   For  example, 
using  a  task  force,  a  regional  office  made  a  concerted 
effort  over  a  20-month  period  ended  December  1971  to 
compile  detailed  intelligence  on  dangerous  drug 
traffickers.,  particularly  those  having  illicit  labora- 
tories as  sources  of  supply.   The  task  force  consisted 
of  12  full-time  agents.   Six  illicit  laboratories  were 
seized,  and  substantial  leads  on  others  were  developed. 
Subsequently,  no  laboratories  were  seized  in  this 
region  until  January  1973. 

One  of  the  cases  solved  during  this  20-month 
period  illustrates  the  importance  of  obtaining  detailed 
intelligence.   Although  considerable  intelligence  had 
been  developed  about  the  operators  of  an  LSD  laboratory 
and  its  associates,  the  agents  could  not  develop  any 
leads  on  the  location  of  the  laboratory,  even  though 
they  had  evidence  that  the  laboratory  had  been  in 
operation  for  about  2  years.   One  day  the  agents 
received  a  call  from  a  warehouse  owner  concerning  in- 
dividuals moving  two  large  boxes  in  and  out  of  storage 
in  a  suspicious  manner. 

The  agents  traced  the  names  (aliases)  of  the 
individuals  to  BNDD  intelligence  files  and  found  that 
members  of  the  suspected  LSD  distribution  system  had 
used  the  aliases  in  the  past.   On  the  basis  of  evidence 
accumulated  from  informants  and  other  sources,  a  search 
warrant  was  obtained.   The  agents  opened  the  boxes 
during  the  night,  without  the  suspects'  knowledge,  and 
found  a  portable  LSD  laboratory.   As  a  result,  the 
agents  established  around-the-clock  surveillance  of  the 
boxes.   When  the  suspects  assembled  the  laboratory  and 
started  operation,  the  operator  was  arrested.   This 
case  illustrates  two  important  points: 

1.    Without  the  detailed  information  connecting 

the  individuals  to  a  suspected  dangerous  drug 
system,  the  "tip"  supplied  by  the  warehouse 
owner  would  have  had  no  meaning  and  probably 
would  not  have  been  followed  up. 
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Region  I— Boston 

jFK  Federal  BIdg.,  Rm.  G-64 
Boston,  Mas5.  02203 
617-223-2170 
(Connecticul,  Maine, 
Masiochusetls,  New  H<j.;;/j_..'..,i  . 
Rhode  Island,  Ver/iiont) 

Region  n — New  York 

Suite  (.05 

90  Church  Strccl 

New  York,  New  York  10007 

212-264-7187 

(New  York,  Northern  New  Jersey) 

Region  III — Philadelphia 

605  U.S.  Custom  House 
2nd  &  Chestnut  Streets 
Philadelphia,  Pa.  19106 
215-597-4310 
(Delaware,  Southern 
iSew  leney,  Pennsylvanui} 

Region  IV — Baltimore 

31  Hopkins  Place,  Rm.  955 

Baltimore,  Maryland  21201 

301-962-4800 

(District  oi  Columbia,  Maryland, 

North  Carolina.  Virginia. 

West  Virginia^ 


Region  V — Miami 

1200Biscavne  Blvd. 

Suite  201 

Mtami,  Florida  33132 

;i05-350-4241 

(Florida,  Georgia,  South 

Carolina,  Puerto  Rico) 

Region  VI— Detroit 

(i02  Federal  Bldj^.  \  US. 

Courthouse 
2JI  W.  lafayetle 
Detroit,  Michigan  48226 
313-226-6110 
(Kentucky,  Michigan,  Ohio* 

Region  VII — Chicago 

Suite  1700,  Fngincenn!;  BIdg. 

205  W.  Wacker  Drive 

Chicago,  Illinois  60606 

312-35:5-7875 

(llhnois,  Indiana.  Wisconsin) 

Region  VIII— New  Orleans 

546  Carondele*  SUetrt 

Fourth  Floor 

New  Orlcons,  Louisiana  70130 

5CM-527-2317 

(Alabama.  Arkansas,  Louisiana, 

.\1i'i'^i>sip/)i.  Tenne^^ec) 


Region  X- -Kansas  City 

U.S.  Courthouse,  Suite  115 
811  Grand  Avenue 
Kansas  City<  .Mo.  64106 
816-374-2631 

(MinnesolJ.  North  Dakota, 
SouOi  Dakota,  (owa,  Kansas. 
Mi^iouri,  Nebraska) 

Region  XI — ^Dallas 

1114  Commerce  Sir     • 

Room  723 

Dallas,  Texas  7520.1 

214-749-3631 

(Oklahoma,  Texas) 

Region  XII — Denver 

New  Cuslom?  Htjuse 
1950  Slout  Street 
Denver,  Colorado  80202 
303-297-^291 
(Arizona,  Colorado,  Nev. 
A-fex/co,  Ui.i/i,  MVomin.c) 

Region  XIII— Seattle 

U.S.  Courthouse 

1010  5th  Avenue,  Rm.  311 

Seattle,  Washington  98104 

206-583-5443 

(Alj'ika.  Idaho,  Montana. 

Oregon,  Washington) 


Region  XIV — Los  Angeles 

1340  Wesi  6ih  siret-: 

Lo>  Angeles,  Calif.  90017 

213-688-2650 

^C^•^iU}rnia,  Hawaii.  Nevada) 


Region  XV — Mexico 

American  Embassy 

Nar  Aportado  Postal  88  Bis. 

^U■vlco  D.?.,  Mexico 

Region  XVI— Bangkok 

AmtTii  ,ii>  Eml>av^\ 

■  M'O  ^.Ki   if.l'ir  is(!,  *>f,  i.U. 

Region  XVII  —Paris 

American  Lmbassy,  Koi.»in  511 
APO  New  York  09777 


BNDD  Laboratories 


New  York  Regional  Laboratory 

New  York,  Neo.  York  10007 
(Maine.  Mew  Hp.r.ypsbirc,  Vermonl. 
Rhode  hland,  .\'e»'  VorJc, 
Massachusetts,  Connecticut.  Now  fersey, 
Pennsylvania.  Delaware'- 

Washington  Regional  Laboratory 

Washington,  DC.  20537 
(Maryland.  West  Virginia.  Virginia, 
North  Carolina,  South  Carolina, 
Georgia.  Florida.  Puerto  Rico) 


Chicago  Regional  Laboratory 

Chicago,  ilhnuib  60607 
{North  Dakota.  South  Dakou^. 
Nebraska.  Kansas,  Minncsnta,  Inwa. 
Missouri,  Wiscon}.in,  Michigan, 
Illinois.  Ohio,  Indiana,  Kentucky) 

San  Francisco  Regional  Laboratory 

San  Francisco,  Calit'ornia  94102 
(W.ishin^lon.  Oregon.  Montana.  Idaho, 
Calilornia,  Nevada, 
Hawaii.  Alaska) 


Dallas  Regional  Laboratory 

[l.iMa>,  Texas  77202 
(OUalutma,  /ev.i.v  ArKan.sj.v, 
Mississippi,  toui^iana.  Tennessee, 
Utah,  Colorado,  Arizona.  New  .Mexico, 
Wyominf;.  Alabama) 


Special  Testing 

And  Research  Laboratory 


W.sOi'niiK-n.  DC.  20i 


Bureau  of  Narcotics  &  Dangt^rous  Drugs    /  US  Department  ot  Juslict*   ,  VVashinglon,  DC.  ^0537 
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2.    Without  the  information  connecting  the 

"owners"  of  these  boxes  to  the  system  and 
information  showing  that  the  system  was 
operating  an  illicit  laboratory,  BNDD  could 
not  have  shown  reasonable  cause  for  a  search 
warrant . 

NSED  TO  STRESS  DANGEROUS  DRUGS 
■IN  ROUTINE  INVESTIGATIONS 

Routine  investigative  techniques  are  the  keystone 
of  any  enforcement  effort,  whether  it  involves 
homicides  burglaries,  or  drugs.   In  addition,  these 
techniques  provide  an  opportunity  to  develop 
intelligence  about  other  areas  which  would  require  more 
manpower.   One  such  technique  is  interrogation. 
Although  BNDD  routinely  questioned  informers  and 
arrestees  about  heroin  trafficking,  it  did  not 
effectively  use  interrogations  to  also  develop  informa- 
tion about  dangerous  drug  cases.   Greater  use  of  this 
approach  would  partially  alleviate  the  need  for 
additional  agents  for  dangerous  drug  cases  and  would 
enhance  the  arrest  potential  of  many  traffickers. 

BNDD's  responsibilities  were  worldwide  and  there 
were  thousands  of  legitimate  and  criminal  sources  and 
traffickers  with  which  BNDD  agents  had  to  deal.   To  be 
effective  BNDD  had  to  use  its  limited  number  of  agents 
efficiently.   We  believe  one  approach  to  increase 
efficiency  is  to  more  fully  debrief  informers  about 
dangerous  drug  activities. 

As  pointed  out  in  chapter  2,  many  heroin  addicts 
are  multidrug  users.   For  example,  two  studies  of 
selected  heroin  addicts  showed  that  86  percent  and 
60  percent  of  the  addicts,  respectively,  also  used 
barbiturates.   Informants  who  give  DEA  information 
about  heroin  sources  might  be  able  to  identify 
dangerous  drug  sources,  and  dangerous  drug  informants 
might  be  able  to  identify  heroin  sources. 

Although  BNDD's  policy  was  to  completely  debrief 
informants,  we  could  not  determine,  from  the 
interrogation  records,  whether  narcotic  informants  were 
also  questioned  about  dangerous  drugs.   However,  BNDD 
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agents  and  officials  said  the  informants  were  not   ' 
usually  questioned  about  dangerous  drugs  because  BNDD 
did  not  emphasize  dangerous  drugs  in  its  day-to-day 
activities . 

CONCLUSIONS 

The  lack  of  emphasis  on  dangerous  drugs  has 
seriously  affected  BNDD's  overall  efforts  at  curtailing 
drug  abuse.   Past  actions  demonstrate  that  agents  can 
be  assigned  to  work  dangerous  drug  cases  full  time  with 
significant  results,  and  the  Director's  April  1973 
memorandum  recognized  this.   However,  actions  must  also 
be  taken  to  emphasize  dangerous  drugs  in  routine 
investigative  activities- -such  as  debriefing 
informants . 

The  main  emphasis  must  come  from  regional 
supervisors  who  are  largely  responsible  for  daily 
activities.   Although  the  Director's  memorandum 
stressed  the  need  to  work  on  dangerous  drugs,  regional 
agents'  attitudes  toward  dangerous  drugs  do  not  appear 
commensurate  with  the  efforts  required  to  initiate  and 
maintain  adequate  investigations.   The  agents'  beliefs 
that  promotions  are  slower  for  those  who  work  on 
dangerous  drugs  are  just  one  consequence  of  this 
attitude . 

In  view  of  the  magnitude  of  the  problem  and  past 
successes  in  this  area,  DEA  should  challenge  dangerous 
drug  abuse  more  vigorously. 

RECOMMENDATIONS  TO  THE  ATTORNEY  GENERAL 

We  recommend  that  DEA  increase  the  priority  given 
to  dangerous  drug  enforcement  by: 

--Determining  if  ad^o^ i onal-,^»&g»ts  can  be  assigned 
to  domestic  dangerous  drug  investigations 
without  detriment  to  DEA's  overall  objectives. 

--Insuring  that  agents  follow  procedures 

concerning  complete  debriefing  of  informants  and 
stress  dangerous  drugs  in  all  rBttt*rr^  investi- 
gations. 
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--Aggressively  promoting  dangerous  drug 
enforcement  among  regional  officials  and 
alleviate  any  misconceptions  about  the  promotion 
potentional  of  agents  working  on  dangerous 
drugs  . 

The  Department  of  Justice  (see  app.  I)  stated: 

■--Dangerous  drug  enforcement  had  received  a  lesser 
priority  until  February  1973  because  the  entire 
Federal  community  had  emphasized  heroin  as  the 
primary  drug  problem. 

--With  the  establishment  of  DEA,  substantial  steps 
have  been  and  are  being  taken  to  further 
strengthen  enforcement  against  dangerous  drugs. 
The  new  agency  has  begun  an  active  dangerous 
drug  program  in  its  Domestic  Investigations 
Division  that  increases  the  priority  in  this 
area.,  -  _ 

--Dangerous  drug  enforcement  is  a  new  and  highly 
innovative  endeavor  and  the  Department  is  con- 
tinually conducting  studies  which  will  result  in 
revisions  of  concepts  and  approaches. 
Therefore,  it  could  not  provide  definitive 
comments  on  the  acceptability  of  our  recommenda- 
tions without  further  analysis. 
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CHAPTER  4  C  . 

NEED  FOR  BETTER  MANAGEMENT 

OF  DANGEROUS  DRUG  ENFORCEMENT  EFFORTS 

One  problem  in  eliminating  sources  of  dangerous  drugs 
is  that  most  of  the  ingredients  (precursors)  necessary  to 
produce  the  drugs  are  readily  available,  generally  from 
legitimate  chemical  supply  firms.   Well-established 
relationships  between  BNDD  and  these  firms  were  often  the 
only  way  persons  suspected  of  making  illicit  drugs  could  be 
identified  before  their  product  was  available  on  the  street. 

However,  BNDD's  contact  with  them  through  its  precursor 
/control  program  was  often  nonexistent  or  sporadic.   In  some 
instances  BNDD  did  not  follow  up  on  leads  supplied  by  these 
firms.   Because  illicit  laboratories  can  produce  tremendous 
amounts  of  drugs  in  a  short  time,  any  steps  BNDD  can  take  to 
contribute  to  their  quick  immobilization  are  important. 

PRECURSOR  CONTROL  PROGRAM 

The  precursor  control  program,  established  in  1968,  was 
designed  to  reduce  the  easy  availability  of  precursors  to 
illicit  traffickers.   Under  this  program,  BNDD  was  to  (1) 
establish  and  continue  liaison  with  all  chemical  firms  which 
sell  precursors  and  (2)  give  them  a  list  of  precursors  used 
in  producing  illicit  dangerous  drugs.   These  firms  were 
encouraged  to  notify  BNDD  of  requests  for  controlled 
precursor^  and  suspicious  requests  for  uncontrolled 
precursors.   Suspicion  might  be  aroused  by  the  buyer's  mode 
of  dress  or  by  an  order  for  an  inordinate  amount  of 
chemically  inert  substances  used  as  fillers  in  making  drugs. 
BNDD  then  had  the  opportunity  to  verify  the  legitimacy  of 
the  purchase,  or,  if  the  conditions  appeared  suspicious,  to 
monitor  the  sale. 

'•  i    ,  ','  •■*'■■■  '  '>:.  \  ^'S\.    x^:v.'y~:     . 

Foreign  aspects  of  the  program  involved  contacting 
chemical  or  drug  firms  in  foreign  countries  to  identify 
suspicious  shipments  to  customers  in  the  United  States  or 
to  customers  in  other  nations  who  were  suspected  of  trans- 
forming the  chemicals  to  drugs  and  smuggling  them  into  the 
United  States. 
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The  following  example  illustrates  the  program's 
benefits.   BNDD  agents  told  us  that,  without  the  leads 
supplied  by  the  chemical  firm,  the  illicit  laboratory 
operator  would  probably  have  marketed  his  product. 

A  local  chemical  supply  firm  notified  BNDD  that  a 
suspect  had  ordered  three  chemicals  needed  to  make 
LSD.   A  check  of  other  chemical  firms  in  the  State 
indicated  that  the  suspect  purchased  other 
ingredients  necessary  to  produce  LSD,  but  he  never 
purchased  more  than  three  ingredients  from  one 
company.   When  arrested  he  had  all  the  necessary 
chemicals  and  was  within  one  step  of  completing 
production.   Until  shortly  before  the  arrest, 
BNDD's  investigation  focused  on  the  wrong 
person--the  youth's  father.   Instead,  his  son,  a 
16-year  old  high  school  student,  was  arrested  and 
accused  of  manufacturing  LSD  with  a  street  value 
of  over  $100,000.   The  laboratory  had  been  set  up 
in  the  family  garage. 

NEED  TO  INCREASE  THE  EFFECTIVENESS 
OF  THE  PRECURSOR  CONTROL  PROGRAM 

Because  most  precursors  are  legitimately  available 
to  almost  anyone,  liaison  with  chemical  supply  firms 
was  a  focal  point  of  BNDD's  efforts  to  immobilize 
illicit  laboratories.   In  fiscal  year  1972  alone,  leads 
resulting  from  such  liaison  led  to  the  seizure  of  nine 
laboratories  and  to  the  arrest  of  several  individuals 
in  the  United  States. 

These  results  are  only  minimal  when  compared  to 
the  program's  potential  benefits.   In  some  regions  the 
program  either  had  not  begun,  had  just  started,  or  had 
been  in  operation  only  intermittently.   In  many 
instances  lack  of  followup  on  leads  from  the  firms 
further  limited  the  program's  effect.   The  program,  if 
effectively  managed,  would  enable  DEA  to  significantly 
reduce  the  availability  of  illicit  dangerous  drugs. 
For  the  program  to  achieve  its  full  potential,  however, 
DEA  must  (1)  expand  the  liaison  with  chemical  firms  and 
(2)  follow  up  on  leads.   ...       ^ - 
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Need  for  more  contact  with  domestic  firms    -    ^  •■   •  . . 

We  visited  three  domestic  BNDD  offices.   One 
office  did  not  have  a  list  of  all  chemical  firms  in  the 
area,  and  BNDD  personnel  did  not  know  whether  a  list  o£  » 
precursors  had  been  provided  to  the  firms.   Although 
each  firm  was  supposed  to  have  been  mailed  a  letter  re-  ^  • 
questing  its  cooperation  and  later  telephoned  by 
regional  officials,  officials  of  one  of  the  larger 
firms  told  us  they  had  not  been  contacted  and  did  not 
have  such  a  list.   They  indicated  this  information 
would  be  of  great  assistance  in  identifying  suspicious 
sales.   One  official  stated  that  his  firm  had  about  60  , 
people  who  took  sales  orders  and  that  these  people  did 
not  know  which  chemicals  could  be  used  to  produce 
illicit  drugs. 

At  another  BNDD  office  the  precursor  control  i 
program  was  being  revived  after  a  period  of  dormancy. 
During  January  and  February  1973,  BNDD  contacted  11  of 
the  45  chemical  firms  who  handle  precursors  in  the 
area.   Many  leads  were  received,  including  two 
indicating  a  possible  methadone  and  a  possible  LSD 
laboratory.   In  March  1973  two  full-time  agents  were 
assigned  to  this  program.  :: 

In  the  third  office  one  agent  was  working  part 
time  on  the  program.   However,  because  of  additional 
duties,  such  as  investigating  other  drug  cases,  he  could 
not  personally  contact  many  of  the  firms  or  do  much  of  the 
followup  he  deemed  necessary.   Since  August  1972  about  half 
of  the  approximately  200  firms  in  the  area  had  been  mailed 
letters  listing  precursors  and  requesting  their  cooperation. 
As  of  May  1973  leads  had  been  received  from  seven  firms. 

Agents  we  spoke  with  believed  that  liaison  with 
all  supply  firms  would  result  in  the  identification  and 
elimination  of  many  more  illicit  laboratories.   They  • 
further  stated  that  the  contacts,  to  be  of  real  value,  •' ' 
should  be  personal  rather  than  by  telephone  or  letter. 

Need  for  more  contact  with  foreign  firms 

Because  foreign  countries  are  ready  sources  of 
precursors  for  illicit  dangerous  drugs  found  in  the 
United  States,  BNDD  contacted  foreign  chemical  firms  as 
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part  of  its  precursor  control  program.   More  foreign 
firms  need  to  be  contacted. 

In  1971  attempts  were  made  to  identify  sources  of 
ergot  alkaloids,  used  to  make  LSD.   In  April  of  that 
year  two  agents  contacted  66  chemical  firms  in  Europe 
to  identify  customers  who  might  be  converting  the 
alkaloids  into  LSD  for  sale  in  the  United  States.   This 
was  the  first  time  that  foreign  firms  had  been 
contacted  under  the  program.   Most  were  cooperative, 
but  some  refused  to  give  any  data  at  all.   For  example, 
one  company  official  said  he  may  have  sold  quantities 
of  ergotamine  tartrate,  used  in  making  LSD,  to  a 
questionable  firm  in  Mexico,  but  he  refused  to  identify 
the  firm,  the  quantity  sold,  or  even  the  date  of  sale. 

Officials  of  several  firms  believed  that  a  recent 
large  increase  in  the  price  of  ergots  (from  which  the 
ergot  alkaloids  are  made)  resulted  because  the  ergot 
was  being  diverted  into  the  illicit  market  for 
conversion  into  LSD. 

From  its  contact  with  the  European  firms,  BNDD 
concluded  that  definite  areas  of  diversion  can  be 
pinpointed  only  when  the  entire  pattern  of  legitimate 
traffic  is  known.   To  do  this  it  is  necessary  to 
contact  firms  in  several  other  countries,  including 
those  in  Eastern  Europe,  where  many  of  the  world's 
largest  chemical  companies  are  located.   Eastern 
European  firms  were  not  contacted.   BNDD  attempted  to 
obtain  information  from  firms  not  visited  by  written 
correspondence  with  the  various  governments.   The 
governments  were  to  contact  firms  in  their  countries 
and  the  firms  were  to  forward  the  information  to  BNDD. 
This  proved  ineffective.   For  example,  BNDD  requested 
the  firms  in  Eastern  Europe  through  their  governments 
to  report  suspicious  orders  of  ergot  alkaloids  and 
their  derivatives.   BNDD,  however,  received  information 
from  firms  in  only  one  country. 

In  May  1973  regulatory  officials  and  drug  manufacturers 
of  seven  European  countries  were  contacted.   These  contacts 
were  directed  at  determining  the  legitimate  distribution  of 
bulk  amphetamine  powder  and  updating  information  on  short- 
acting  barbiturates  that  had  been  identified  as  coming  from 
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Mexico.   Methaqualone ,  because  of  its  rapidly  increasing 
popularity  among  the  drug  culture  and  the  possibility  of  its 
becoming  a  controlled  substance,  was  also  included  in  these 
contacts . 

As  a  result  of  these  contacts  (1)  leads  were 
developed  on  the  identity  of  recipients  of  bulk 
amphetamine  powder  and  barbiturates  in  Mexico,  (2)  two 
shipments  of  methamphetamine  to  the  United  States  in 
apparent  violation  of  the  Controlled  Substances  Act  (84 
Stat.  1242)  were  discovered,  and  (3)  a  possible  change 
in  trafficking  patterns  was  noted  with  Africa  becoming 
a  major  transshipment  point.   DEA  concluded  that 
effective  controls  over  international  trade  of 
stimulant  and  depressant  drugs  would  greatly  decrease 
their  availability  to  the  illicit  U.S.  market. 

Need  for  better  planning  when 
contacting  firms 

Although  BNDD  had  some  success,  particularly  with 
certain  types  of  barbiturates,  efforts  were  not 
sufficiently  planned  or  organized  to  gain  information 
on  all  precursors  known  to  be  abused.   As  a  result, 
several  foreign  countries  continue  to  be  sources  of 
precursors. 

The  need  for  better  planning  is  denonstrated  by  a 
comparison  of  BNDD  efforts  to  reduce  the  availability 
of  two  common  illicit  drugs- -"minibennies" 
(amphetamines)  and  "Mexican  Reds"  (barbiturates) .   Both 
originate  in  foreign  countries.   "Minibennies"  appeared 
on  the  illicit  market  in  1969,  about  1  year  earlier 
than  "Mexican  Reds."  "Minibennies"  seizures  accounted 
for  35  million  dosage  units,  or  nearly  four  times  the 
dosage  unit  seizures  of  "Mexican  Reds."   BNDD,  however, 
contacted  foreign  firms  only  regarding  shipments  of 
bulk  substances  for  "Mexican  Reds"  and  did  not  contact 
them  about  "minibennies"  until  May  1973. 

BNDD  would  have  realized  greater  success  from 
contacts  with  foreign  firms  had  it  sought  information 
on  all  drugs  and  chemicals  known  to  have  their  origin 
in  these  countries.   During  the  original  contacts,  BNDD 
did  not  ask  about  amphetamine  powder  used  in  making 
"minibennies ." 
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Need  to  follow  through  on  leads 

In  general,  when  investigating  illicit  laboratories, 
BNDD  has  two  sources  of  leads:   information  supplied  by 
chemical  firms  and  information  developed  during  an  investi- 
gation.  Leads  from  both  sources  have  led  to  laboratory 
seizures  by  BNDD. 

Our  analysis  of  54  sales  at  one  domestic  chemical 
firm  showed  that  in  21  sales  an  employee  of  the  firm 
noted  the  suspects'  automobile  license  plate  numbers 
which  BNDD  could  have  investigated  further.   However, 
BNDD  did  not  follow  up  on  these  leads.  .      .,  , 

CONCLUSIONS 

BNDD's  program  to  contact  chemical  companies 
proved  to  be  an  effective  means  to  help  curtail  the 
availability  of  dangerous  drugs  in  the  United  States. 
However,  BNDD's  use  of  this  program  has  been  sporadic, 
and  as  a  result  the  program  has  had  limited  success. 

RECOMMENDATIONS  TO  THE  ATTORNEY  GENERAL   '  , 

We  recommend  that  DEA 

--Develop  lists  of  all  chemical  firms  within  the 
various  regions  and  establish  and  continue 
liaison  with  them. 

--Implement  procedures  to  insure  that  the 
investigations  are  planned  and  leads  are 
followed  through.  •,  .   •, 


As  noted  on  page  25,  the  Department  of  Justice 
said  that  it  could  not  provide  definitive  comments  on 
the  acceptability  of  our  recommendations  without 
further  analysis. 
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CHAPTER  5 

NEED  TO  INCREASE  EFFORTS  TO 

'  '        CONTROL  PRODUCTION  AND  SMUGGLING  OF 

DANGEROUS  DRUGS  FROM  MEXICO  AND  CENTRAL  AMERICA 

Because  of  more  stringent  domestic  regulatory  controls 
and  greater  BNDD  efforts  in  the  United  States,  Mexico, 
according  to  BNDD  officials,  has  become  a  major  source  of 
dangerous  drugs  in  this  country.   Many  drugs  finding  their 
way  into  the  United  States  either  originate  or  pass  through 
Mexico.   Also  BNDD  has  identified  Central  America,  because 
of  its  proximity  to  Mexico  and  the  United  States,  as  a 
potential  major  source  of  dangerous  drugs.   BNDD  devoted 
little  effort  to  dangerous  drugs  in  Mexico  and  three  Central 
American  countries.   DEA  must  increase  its  efforts  in  Mexico 
and  Central  America  to  significantly  reduce  the  availability 
of  illicit  dangerous  drugs  in  the  United  States. 

INCREASED  EFFORTS  NECESSARY  TO  STOP  THE 
FLOW  OF  DANGEROUS  DRUGS  FROM  MEXICO 

Seizures  of  amphetamines  and  barbiturates  in  the  United 
States  and  in  Mexico  during  fiscal  years  1972  and  1973  show 
that  dangerous  drug  trafficking  from  Mexico  is  significant. 

Seizures  of  Amphetamines  and  Barbiturates 
Produced  in  Mexico 

■  '  Seizures  in  dosage  units 

Fy  1972       Fy  1973 

■""  «  '  •  '^'  ■  ;'     (000  omitted) 

BNDD  seizures  in  the  United  States      49,397         5,624 
U.S.  Customs  Service  seizures         ''  "''   i., 

along  U.S. -Mexican  border  16,240        15,802 

Seizures  by  Mexican  law  enforce- 
ment units  40,429  (a) 

Total  106.066 

a 
Not  available.  ■  : ,-  '^■ 
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Customs  officials  told  us  their  seizures  represented  only  5 
to  10  percent  of  the  total  number  of  "pills"  being  smuggled 
into  the  United  States.   One  BNDD  official  said  about  80 
percent  of  the  illicitly  produced  dangerous  drugs  seized  in 
the  United  States  originate  in  Mexico. 

Limited  efforts  aimed  at  dangerous  drugs 

BNDD  had  long  recognized  the  importance  of  drug 
trafficking  from  Mexico;  however,  its  enforcement  efforts  in 
controlling  the  flow  of  dangerous  drugs  from  Mexico  were 
limited.   I>-was  ivat  until  March  19.73  that  the  Mexico  City 
rogi-onal  office  included  the  location  of  illicit  dangerous 
diikkg— laboratories  and  seizures  of  shipments- of  dangerous 
dru^- as  enforcement  priorities^  ..For  the  first  8  months  of 
fiscal  year  1973,  only  5  percent  of  the  total  regional  man- 
hours  were  allocated  to  dangerous  drug  investigations.   The 
other  95  percent  were  aimed  at  heroin,  cocaine,  and 
marihuana. 

Both  the  regional  director  of  BNDD's  Mexico  City  Office 
and  Embassy  officials  there  said  the  U.S.  Government's 
emphasis  on  narcotics  and  cocaine  and  the  Mexican 
Government's  emphasis  on  eradicating  marihuana  have 
necessitated  that  all  available  personnel  be  used  on  these 
types  of  investigations.   As  a  result,  BNDD  did  not  have 
enough  agents  for  dangerous  drugs.   In  October  1972  one 
agent  was  assigned  to  the  Mexico  City  regional  office  to 
work  primarily  on  dangerous  drug  cases;  however,  he  was 
assigned  to  other  cases  and  duties  that  took  up  most  of  his 
time.   As  of  January  3,  1974,  the  regional  office  had  16 
agents,  including  the  regional  and  deputy  regional 
directors;  the  duties  of  the  latter  two  are  largely 
administrative.   The  region  includes  all  of  Mexico  and  all 
Central  America  north  of  Panama  with  a  combined  population 
of  about  60  million. 

On  occasion  the  Mexico  City  regional  office  did 
concentrate  on  dangerous  drugs  in  coordination  with  domestic 
BNDD  regional  offices.   These  efforts  have  demonstrated  the 
value  of  and  the  need  for  greater  work  in  Mexico  with 
idangerous  drugs.   In  several  instances  BNDD,  working  with 
Mexican  authorities,  successfully  apprehended  the  source  of 
supply.   One  successful  investigation,  conducted  in  12 
States  and  Mexico,  involved  "Black  Beauties,"  which  are 
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black  gelatin  capsules  containing  amphetamine  powder.   As  a 
result,  85  persons,  including  23  in  Mexico,  were  arrested; 
an  illicit  laboratory  in  Mexico  City  was  seized;  two 
legitimate  laboratories,  involved  in  illegal  activities  in 
Mexico  City  were  closed;  and  a  major  U.S.  drug  firm  had  its 
license  to  export  amphetamines  revoked.   The  investigation 
involved  determining  the  manufacturer  of  the  capsules  and 
obtaining  from  the  manufacturer  a  list  of  Mexican  recipients 
and  working  with  Mexican  drug  enforcement  personnel  to 
locate  and  arrest  individuals  supplying  the  illicit  market. 
The  street  value  of  the  pills  was  over  $6  million. 

The  "Mexican  Reds"  discussed  in  chapter  4  were  the 
target  of  a  similar  investigation.   It  involved  identifying 
the  U.S.  manufacturer  of  the  capsules,  the  European  sources 
of  bulk  drugs,  and  their  recipients  in  Mexico  City.   BNDD 
estimated  that,  from  January  1971  through  June  1972,  enough 
bulk  drugs  were  shipped  to  Mexico  to  produce  60  million 
dosage  units--more  than  legitimate  use  would  indicate.   In 
November  1972  the  Mexican  Government's  cooperation  was 
requested  to  determine  the  legitimacy  of  the  recipients; 
however,  no  action  was  taken  until  June  1973  and  BNDD  made 
only  limited  effort  to  follow  up.   In  March  1974  a  DEA 
official  informed  us  that,  since  June  1973,  when  the  Mexican 
Government  began  investigating  the  drug  'irms,  two  had  been 
closed  down. 

In  addition,  BNDD  could  have  taken  other  steps  to 
enhance  its  dangerous  drug  efforts  in  Mexico.   For  example, 
BNDD  did  not  persistently  attempt  to  obtain  authentics. 
Authentics  are  pill  samples  from  legitimate  manufacturers 
which  BNDD's  central  testing  laboratory  in  Washington,  D.C., 
kept  on  file.   Seizures  are  compared  with  the  authentics 
through  pillistics  (similar  to  ballistics  used  with 
firearms)  to  determine  whether  the  seizures  were  produced  by 
a  legitimate  firm  and  then  diverted.   Of  the  hundreds  of 
different  pills  made  by  legitimate  concerns  in  Mexico,  BNDD 
obtained  only  a  few  samples;  BNDD  laboratory  personnel  said 
these  were  of  little  use  because  they  were  improperly 
identified  when  sent  to  the  laboratory.   In  response  to  the 
recommendations  in  our  April  1972  report,  the  Department  of 
Justice  indicated  that  it  would  attempt  to  obtain  additional 
authentics  from  Mexico.   In  March  1973  plans  were  underway 
to  complete  or  update  the  collection.   However  as  of 
September  1973,  additional  authentics  had  not  been  obtained. 
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BNDD  efforts  in  Mexico,  as  in  any  foreign  counuiy,  were 
necessarily  affected  by  the  willingness  and  capability  of 
the  host  government  to  cooperate.   For  example,  until 
January  1972,  Mexico  did  not  have  legislation  regarding 
dangerous  drugs  and  the  new  legislation  did  not  become  fully 
effective  until  April  1973.   DEA  regional  and  Embassy 
officials  believe  that  the  new  law  will  improve  the  Mexican 
Government's  capability  to  investigate  dangerous  drug 
trafficking. 

NEED  TO  INCREASE  EFFORTS  TO  PROMOTE    ...   ^ 

AN  AWARENESS  OF  DANGEROUS  DRUGS 

IN  MEXICO  AND  CENTRAL  AMERICA       .  '  ;.;' 

Although  the  production  of  dangerous  drugs  outside  the 
United  States  is  increasing,  the  United  States  is  limited  as 
to  what  it  can  do  to  reduce  such  production  through  the 
activities  of  DEA.   These  limitations  point  out  that  it  is 
important  for  the  United  States  to  be  fully  aware  of  the 
problem;  the  efforts,  if  any,  being  taken  to  solve  it;  and 
its  potential  as  a  source  for  drugs  abused  in  the  United 
States.   The  U.S.  Government  recognized  this  responsibility 
and  created  drug  control  committees  in  certain  embassies. 

BNDD,  with  agents  in  most  free  countries  of  the  world, 
was  the  main  source  of  information  for  the  drug  control 
committees.   However,  we  were  told  that,  in  Mexico  and  in  the 
three  Central  American  countries,  due  to  the  emphasis  given 
heroin,  cocaine,  and  marihuana  enforcement,  the  committees 
had  not  been  informed  of  the  seriousness  of  the  dangerous  drug 
problem.   As  a  result,  these  committees  were  not  aware  that 
their  countries  were  current  or  potential  sources  of  dangerous 
drugs  for  the  United  States.        .    ...,  vj. 

For  example,  the  committee  member  who  prepared  the 
Embassy  narcotic  plan  for  Mexico  told  us  that,  due  to  his 
limited  knowledge  of  the  importance  of  Mexico  as  a  source  of 
dangerous  drugs,  the  plan  did  not  provide  for  any  actions 
directed  specifically  at  dangerous  drug  traffic.   He  said 
the  plan  would  be  amended.   Also,  officials  in  the  three 
Central  American  countries  we  visited  told  us  they  were  not 
aware  of  their  countries'  laws  relating  to  dangerous  drug 
control .  .  ,  J  '  >, 
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The  flow  of  information  is  important  in  worldwide 
efforts  to  control  the  abuse  of  dangerous  drugs.   Countries, 
as  they  learn  more  about  dangerous  drugs,  can  take 
corrective  actions  which  will  ultimately  benefit  the  United 
States.   Increased  awareness  of  drug  problems  by  drug 
control  committees  may  affect  drug  enforcement  efforts  in 
two  ways: 

--With  an  awareness  of  a  specific  drug  problem,  an 
embassy,  acting  through  diplomatic  channels,  may  be 
able  to  secure  results  which  may  have  been  impossible 
for  BNDD  to  achieve  acting  through  regular 
enforcement  channels.   For  example,  the  instances 
cited  in  chapter  3,  in  which  certain  foreign 
chemical  firms  refused  agents  data  on  shipments  of 
precursors,  may  have  been  rectified  through  such 
action. 

--With  an  awareness  of  drug  problems  in  general,  the 
embassy  can  promote  more  effectively  the  passage  of 
the  United  Nations  Convention  on  Psychotropic 
Substances.   This  treaty  is  similar  to  an  existing 
narcotics  treaty  in  that  it  places  dangerous  drugs 
under  international  control.   Also,  embassies  can 
encourage  the  passage  of  effectiv  local  laws, 

BNDD  underscored  the  importance  of  drug  control 
committees  in  a  report  describing  planned  efforts  with 
barbiturates  and  amphetamines.   The  report  concluded  that 
the  only  way  to  benefit  from  controlling  dangerous  drugs  in 
the  United  States  is  to  attack  drugs  coming  from  foreign 
sources.   According  to  BNDD,  smuggling  of  dangerous  drugs 
from  foreign  countries,  mainly  Mexico,  accounts  for  a 
significant  amount  of  illicit  drugs  in  the  United  States. 
To  stop  the  smuggling  of  dangerous  drugs  from  Mexico,  DEA 
must  take  corrective  action  using  State  Department 
assistance . 

THE  TREATY  ON  PSYCHOTROPIC  SUBSTANCES 

Qae—W'tty  'f'ryi''''rh'tr^Urrrbe4'.--Sj; atpg^^^^jt,  prninnt-f>^ -intei'^e5tn[ n 
d a»afraxou-s-^-dTug  enf oi  een^frfU._i^^^.SA^gJAfta»ag«^--'&theT'Ti'gt'rony'^o 
''"-act  fiP*^  '^"  /vn-Fn,«rTn.  ]  fny ^,  _5, imJl^j^tAitftm^-Sa   One  such  law  is 
the  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of 
1970  (21  U.S.C.  801).   This  act,  accredited  as  a  major 
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weapon  in  drug  enforcement,  restricts  manufacturing  and 
distribution  of  certain  drugs  and  imposes  detailed 
recordkeeping  requirements  on  distributors. 


o 


In  1971  the  United  Nations  devised  a  treaty  similar  t 
this  act.   The  treaty  covered  psychotropic  substances,  which 
include  dangerous  drugs.   Narcotics  are  excluded  because 
they  are  controlled  under  another  United  Nations  treaty. 
Basically,  the  treaty  divides  drugs  into  four  schedules, 
depending  on  their  potential  for  abuse  and  their  therapeutic 
usefulness,  and  then  provides  gradations  of  controls  for 
each  schedule.   The  controls  cover  licensing,  manufacturing, 
distribution,  trade,  dispensation  to  a  customer,  and 
recordkeeping  and  are  similar  to  the  Comprehensive  Drug 
Abuse  Prevention  and  Control  Act  of  1970.  'As  "uf  -ApTTlr-l*, 
i,aw!^-4-6- countries  had  ratified  the  treaty;  24  more  musi 
rai^ify-i-t  to  bring  it  into  forces  At  that  time  neither  the 
United  States  nor  Mexico  had  ratified  it.   Thlf* Mexi^-fwi 
SertlPfe^'wfeas-j'-  however y  approved  the.-  treaty,  and,  f  i.jial 
rat*<f4'e«t'ion- is  expected.   Only-  two  Central  American 
cottfttjri^s,  Nicaragua  and  Panam^av  had  ratified  its 

T^e  _n.e.ed  for  such  a  treaty  was-  highlighted- b-y-  the 
c<ifli££jl;i=-«ith  foreign  countries  ucidej.  DEA' s  .  precursor 
c<^^^=e4-p^rofTcBii.   Man^^Euxopean  countries  .ha4-reg.ulati«ftf 
rjiit  ■e^€ — "-f^i-^t-^-i^"  -■^^yy-,    thereby  increasing  the  avAi-labriAdty 
o^dTugs'.   For  example,  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  restricts  the 

manufacturing  and  sale  of  secobarbital  in  the  United  States.  ^^ 
In  <rrf^ntra5;t ,.  ..in .  .£iMa-o£  the  foreign  .countries-^&NDDvi9it«d,  •*'-^<^ 
s odAuEt  ^«wc:aJiaxi3Li-tal  was.  JUitoA  ^(;QiL^51J:e.4  SMfes>ttnc>ii^*»A;tha 
o*ty'-rggtrictlon  con-cexned-  the  need  for  a  prescriptiotf.— uTf  ..^ 
rfft^-^i-ed-j  the  treaty  would  impose  about  the  sajne,# 
re»Wb»*€tions  in  other  countries  as  here.j 

BNDD  recognized  the  need  for  some  type  of  international 
controls  on  certain  chemicals  and  drugs.   From  their 
contacts  in  Europe  concerning  ergot  alkaloids,  BNDD 
officials  found  that  government  and  chemical  firm  officials 
in  various  countries  did  not  know  these  ingredients  were 
used  to  produce  LSD.   In  a  report  about  this  visit,  BNDD 
officials  said,  in  part:  "Quite  possibly  the  only  solution 
to  this  problem  would  be  the  placing  of  the  ergot  alkaloids 
under  control  in  these  countries." 
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CONCLUSIONS 

Although  Mexico  is  a  major  source  of  illicit  dangerous 
drugs  consumed  in  the  United  States  and  although  Central 
America  represents  a  future  threat,  BNDD's  effort  in  those 
countries  was  limited. 

&DA-  a'drryft " t"6'"Tfopr"tftre '  fiovr^  of .  dangerous  drugs ..-fxxiim- 
f«T?Tp^'oarceii'"'\aXl  "ultiTiiat*^--a4^ 

Drug  ■ctmtToi"  c  omm i  1 1 e e  s-  -Ckf-JeT-^3EA--t he-n3pp^crTTUTrtT7"T0~Talc« 
suclr  actTon; — I f"the~  committrees-  are  welT""inFb¥meTr  oTi  the 
dr«g -f>iK>blems,  they  can  be  a  potent  force  in  drug^ 
jt-enforcemen.t -in  their  countries  and  can  aid  DEA's  domestic 
.^-efforts-. — Their  efficiency,  however,  depends  on  the  amount 
^nd  quality  of  information  available  to  them. 

^-_JIi_e>:..J'4r-eaty -on  Psychotropic  Substances^t^ouWaid  UEA' s 
ffexldvidje,.  efforts .   A  well-informed  drug  control  committee 
"  oaa» he Ip  g^ain  the  host  nation' s  agreement  to  this  treaty  and 
eaiL^encpurage  passage  of  effective  local  laws  where  needed. 

RECONJMENDATIONS  TO  THE  ATTORNEY  GENERAL 

We  recommend  that  DEA: 

--Determine  if  additional  agents  can  be  assigned  to 
foreign  dangerous  drug  cases  without  detriment  to 
DEA's  overall  objectives  and  on  an  interim  basis 
insure  that  agents'  efforts  are  directed  at  dangerous 
drug  cases,  as  planned. 

--Pursue  efforts  to  obtain  authentics  from  Mexican 
firms  to  help  identify  the  source  of  illicit  pills 
originating  in  Mexico. 

--Insure  that  drug  control  committees  are  kept  abreast 
of  drug  problems  affecting  their  countries, 
_  ■;   emphasizing  those  which  significantly  affect  overall 
U.S.  drug  enforcement  efforts. 

'^I^a  ti'f-i^eet4^rH-e£«Uij&«J^ejt»«**«ft- xon^s^cE^^ 
Subilailte^ --i-n_xesp.e  QXJJiiLa -CBunXx 
'^fffiftivp  1r"7a1  druc -^-^^^^"^  legis  lation  . 


As  noted  on  page  25,  the  Department  of  Justice  said  it 
could  not  provide  definitive  comments  on  the  acceptability 
of  our  recommendations  without  further  analysis. 

-       38-39 
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UNITED  STATES  DEPARTMENT  OF  Jc;:^iK.i:, 

WASHINGTON,  D.C.     20530 

Addro.  Reply  lo  ih.  'January   15,    1974 

DivUioD  lodicAted 
and  H«ff*  to  loitUU  «nd  Number 


Mr.  Daniel  F.  Stanton 

Assistant  Director 

General  Government  Division 

United  States  General  Accounting  Office 

Washington,  D.C.   20548 

Dear  Mr.  Stanton: 

This  letter  is  in  response  to  your  request  for  comments 
on  the  draft  report  titled,  "Identifying  and  Eliminating 
Sources  of  Dangerous  Drugs:   Efforts  Being  Made,  But 
Not  Enough. " 

We  find  generally  that  the  report  is  a  balanced, 
deliberative  and  sound  reflection  of  several  aspects 
of  the  dangerous  drug  enforcement  problem.   The  report 
signifies  accomplishment  of  a  difficult  task  by  focusing 
on  the  dangerous  drug  problem  despite  its  complexity 
and  discloses  shortcomings  worthy  of  our  critical 
review. 

To  place  the  dangerous  drug  enforcement  problem 
in  proper  perspective,  however,  it  is  important  to 
understand  that  the  report  basically  refers  to  enforcement 
operations  under  the  former  Bureau  of  Narcotics  and 
Dangerous  Drugs  (BNDD) .   The  prevailing  climate  in 
the  entire  Federal  community,  and  indeed  in  the  nation, 
over  the  past  several  years  has  emphasized  heroin  as 
the  primary  drug  problem.   As  a  consequence,  the  thrust 
of  BNDD's  program  was  directed  primarily  to  enforce- 
ment actions  against  heroin  traffickers.   Because 
of  this  effort,  the  enforcement  of  dangerous  drug  laws 
received  a  lesser  relative  priority  until  February  1973. 

When  it  became  evident  that  enforcement  actions  against 
heroin  traffickers  were  resulting  in  heroin  shortages, 
an  evaluation  was  undertaken  to  determine  the  necessary 
level  of  effort  needed  to  continue  the  pressure  on 
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heroin  traffickers  and  at  the  sane  time  shift  attention 
and  manpower  to  other  areas  of  drug  traffic.   For 
example,  because  illicit  methadone  and  amphetamine  became 
drugs  of  choice  in  some  regions,  BNDD  investigative 
targets  were  shifted  accordingly. 

With  the  reorganization  of  the  Federal  narcotics 
enforcement  effort  and  the  establishment  of  the  Drug 
Enforcement  Administration  (DEA) ,  substantial  steps  have 
been  and  are  being  taken  to  further  strengthen  Federal 
enforcement  efforts  against  dangerous  drugs.   DEA 
has  implemented  an  active  dangerous  drugs  program  in 
its  Domestic  Investigations  Division  that  increases 
the  relative  priority  of  effort  to  be  expended  on 
dangerous  drug  law  enforcement.   The  new  program 
establishes  higher  enforcement  goals,  stresses  the 
need  to  develop  intelligence  and  investigative  leads,  pro- 
vides for  closer  monitoring  of  the  national  effort,  and 
expands  our  Federal/State  cooperative  efforts  against 
dangerous  drug  trafficking.   Two  promising  task  force 
operations  are  now  in  progress :   one  in  the  New  England  - 
New  York  area  targeted  toward  clandestine  methamphetamine; 
and  one  in  Southern  California  involving  suspects 
in  the  Mexican  minibennie  organization.   At  least  two 
other  task  forces  are  planned. 

While  we  recognize  the  significance  of  the  matters 
brought  to  our  attention  in  the  report,  we  must 
be  candid  in  pointing  out  that  the  dangerous  drug  enforce- 
ment program  is  a  relatively  new  and  highly  innovative 
endeavor.   We  are  continually  conducting  studies 
which  result  in  revisions  of  the  concepts  and  approaches 
needed  to  strengthen  enforcement.   As  we  gain  experience 
our  philosophy  regarding  the  most  effective  enforcement 
approach  changes.   For  this  reason  the  report  findings 
have  been  extremely  helpful  to  us  in  the  development 
of  our  enforcement  approach.   On  the  other  hand, 
we  are  not  able  to  provide  definitive  comments  on 
the  acceptability  of  the  recommendations  of  the  report 
without  further  analysis  of  the  problems. 


[See  GAO  note,  p.  43. ] 
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[See  GAO  note,  p.  43. ] 


Based  on  experience,  it  is  our  contention  that 
all  drugs  are  part  of  a  polydrug  traffic  and  abuse 
pattern  that  constantly  changes,  and  that  our  problem  is 
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one  of  continuing  to  evaluate  our  priorities  and 
programs  and  adjusting  and  improving  our  enforcement  prior- 
ities and  techniques  to  meet  these  changes.   We  believe 
DEA  has  taken  positive  and  appropriate  steps  to 
recognize  the  current  dangerous  drug  problem  and 
is  taking  effective  measures  to  improve  its  program. 

We  appreciate  the  opportunity  afforded  us  to  provide 
comments  on  the  draft  report. 

Sincerely, 


^ 


Glen  E.  Pommereninc 

Acting  Assistant  Attorney  General 

for  Administration 


GAO  note:   Deleted  comments  pertain  to  material  presented  in 
the  draft  report  hut  deleted  from  the  final  report, 


44 


338 


APPENDIX  II 


GAO  REPORTS  ON  DRUG  ENFORCEML,\T 


Title  -       B-number     '   Date 

Efforts  To  Prevent  Dangerous  Drugs 

From  Illicitly  Reaching  the  Public    B-175425        4-17-72 

Efforts  To  Prevent  Heroin  from  Il- 
licitly Reaching  the  United  States   3-164031(2}     10-20-72 

Heroin  Being  Smuggled  Into  New 

York  City  Successfully  B-164031(2)     12-  7-72 

Difficulties  in  Immobilizing 

Major  Narcotics  Traffickers  B-175425       12-21-73 
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SOME  REPORTS  AND  STUDIES  CONSIDERED 
IN  PREPARING  THIS  REPORT 


"Amphetamines:   Fourth  Report  by  the  Select  Committee  on  Crime, 
(Washington,  D.C.,  U.S.  Government  Printing  Office,  January 
1971). 

"Barbiturate  Abuse  in  the  United  States;  Report  of  the  Sub- 
committee to  Investigate  Juvenile  Delinquency  to  the  Senate 
Committee  on  the  Judiciary."   (Washington,  D.C.,  U.S.  Govern- 
ment Printing  Office,  December  1972). 

"A  Comparative  Analysis  of  Drug  Use  and  Its  Relationship  to 
Certain  Attitudes,  Values,  and  Cognitive  Knowledge  on  Drugs 
Between  Eighth  and  Eleventh  Grade  Students  in  the  Coronado 
Unified  School  District,  Coronado,  California."  A  Staff 
Report,  June  1970. 

"Drug  Usage  and  Arrest  Charges  -  A  Study  of  Drug  Usage  and 
Arrest  Charges  Among  Arrestees  in  Six  Metropolitan  Areas  of 
the  United  States,  December  1971."   Bureau  of  Narcotics  and 
Dangerous  Drugs.   (Washington,  D.C.,  U.S.  Government  Print- 
ing Office) . 

"Drug  Use  in  America:   Problem  in  Perspective;  Second  Report 
of  the  National  Commission  on  Marihuana  and  Drug  Abuse." 
(Washington,  D.C.,  U.S.  Government  Printing  Office,  March 
1973). 

"Preliminary  Evaluation,  UCLA/Venice  Drug  Abuse  Treatment 
and  Research  Project."  By  the  Program  Analysis  and  Develop- 
ment Unit,  Department  of  Urban  Affairs,  University  Exten- 
sion, University  of  California,  Los  Angeles. 

"Project  Culver:   Final  Report  of  First  Year  Research  and 
Community  Activities  (October  1970  -  September  1971." 
Sponsored  by  the  Culver  City  Police  Department,  Culver  City, 
California,  and  the  Special  Service  for  Groups,  Inc. 

"Stability  and  Change  in  Drug  Use  Patterns  Among  High  School 
Students."  by  Michael  Brown,  California  State  University, 
Fullerton.  1970, 
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"A  Study  of  Current  Abuse  and  Abuse  Potential  of  the  Sedative- 
Hyponotic  Derivatives  of  Barbiturate  Acid  with  Control 
Recommendations."   Bureau  of  Narcotics  and  Dangerous  Drugs, 

October  24,  1972. 
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PRINCIPAL  OFFICIALS  OF  THE  DEPARTMENT  OF  JUSTICE 
RESPONSIBLE  FOR  ADMINISTERING 
ACTIVITIES  DISCUSSED  IN  THIS  REPORT 

Tenure  of  office 


From 

To 

ATTORNEY  GENERAL  OF  THE  UNITED 

STATES : 

William  B.  Saxbe 

Jan. 

1974 

Present 

Robert  H.  Bork,  Jr.  (acting) 

Oct, 

1973 

Jan. 

1974 

Elliot  L.  Richardson 

May 

1973 

Oct. 

1973 

Richard  G.  Kleindienst 

June 

1972 

Apr. 

1973 

Richard  G.  Kleindienst 

(acting) 

Feb. 

1972 

June 

1972 

John  N.  Mitchell 

Jan . 

1969 

Feb. 

1972 

Ramsey  Clark 

Oct. 

1966 

Jan. 

1969 

ADMINISTRATOR,  DRUG  ENFORCEMENT 
ADMINISTRATION: 

John  R.  Bartels,  Jr. 

John  R.  Bartels,  Jr.  (acting) 

DIRECTOR,  BUREAU  OF  NARCOTICS  AND 
DANGEROUS  DRUGS  (note  a): 
John  E.  Ingersoll 


Oct.   1973 
July   1973 


Present 
Oct.   1973 


Aug.   1968   July  1973 


^The  activities  discussed  in  the  report  were  previously 
BNDD's  responsibility.   Effective  July  1,  1973,  BNDD  was 
merged,  along  with  several  other  Federal  drug  enforcement 

;  agencies,  into  the  new  DEA.   All  BNDD  functions  were  trans- 
ferred to  DEA. 
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The  Problem  of  Heroin 

(By  James  O    Wilson,  Mark  H    Moore,  and  I.  David  Wheat,  Jr.) 

It  is  now  widely  believed  that  much  of  the  recent  increase  in  predatory  crime 
is  the  result  of  heroin  addicts  supporting  their  habits;  that  heroin  use  has  become 
a  middle-class  white  as  well  as  lower-class  black  phenomenon  of  alarming  proportions; 
and  that  conventional  law-enforcement  efforts  to  reduce  heroin  use  have  not  only 
failed  but  may  in  fact  be  contributing  to  the  problem  by  increasing  the  cost  of  the 
drug  for  the  user,  leading  thereby  to  the  commission  of  even  more  crimes  and  the 
corruption  of  even  more  police  officers.  These  generally  held  opinions  have  led  to 
an  intense  debate  over  new  policy  initiatives  to  deal  with  heroin,  an  argument  usually 
described  as  one  between  the  advocates  of  a  "law-enforcement"  policy  (which  includes 
shutting  off  opium  supplies  in  Turkey  and  heroin-manufacturing  laboratories  in  France, 
arresting  more  heroin  dealers  in  the  United  States,  and  the  use  of  civil  commitment 
procedures,  detoxification  centers,  and  methadone  maintenance  programs)  and  the  par- 
tisans of  a  "decriminalization"  policy  (which  includes  legalization  of  the  use  or  posses- 
sion of  heroin,  at  least  for  adults,  and  the  distribution  of  heroin  to  addicts  at  low 
cost,  or  zero  cost,  through  government-controlled  clinics). 

The  intensity  of  the  debate  tends  to  obscure  the  fact  that  most  of  the  widely  accepted 
opinions  on  heroin  use  are  not  supported  by  much  evidence;  that  the  very  concept 
of  "addict"  is  ambiguous  and  somewhat  misleading;  and  that  many  of  the  apparently 
reasonable  assumptions  about  heroin  use  and  crime — such  as  the  assumption  that  the 
legalization  of  heroin  would  dramatically  reduce  the  rate  of  predatory  crime,  or  that 
intensified  law  enforcement  drives  the  price  of  heroin  up,  or  that  oral  methadone 
is  a  universal  substitute  for  heroin,  or  that  heroin  use  spreads  because  of  the  activities 
of  "pushers"  who  can  be  identified  as  such — turn  out  on  closer  inspection  to  be 
unreasonable,  unwarranted,  or  at  least  open  to  more  than  one  interpretation. 

"punitive"  vs.  "medical"  approaches 

Most  important,  the  current  debate  has  failed  to  make  explicit,  or  at  least  to  clarify, 
the  philosophical  principles  underlying  the  competing  positions.  Those  positions  are 
sometimes  described  as  the  "punitive"  versus  the  "medical"  approach,  but  these  labels 
are  of  little  help.  For  one  thing,  they  are  far  from  precise.  Putting  an  addict  in 
jail  is  certainly  "punitive,"  but  putting  him  in  a  treatment  program,  however  benevolent 
its  intentions,  may  be  seen  by  him  as  no  less  "punitive."  Shifting  an  addict  from 
heroin  to  methadone  may  be  "medical"  if  he  makes  the  choice  voluntarily — but  is 
it  so  if  the  alternative  to  methadone  maintenance  is  a  criminal  conviction  for  heroin 
possession?  And  while  maintaining  an  addict  on  heroin  (as  is  done  in  Great  Britain 
and  as  has  been  proposed  for  the  United  States)  is  not  "punitive"  in  any  legal  sense, 
neither  is  it  therapeutic  in  any  medical  sense.  Indeed,  there  seem  to  be  no  forms 
of  therapy  that  will  "cure"  addicts  in  any  large  numbers  of  their  dependence  on 
heroin.  Various  forms  of  intensive  psychotherapy  and  group-based  "personality  restruc- 
turing" may  be  of  great  value  to  certain  drug  users,  but  by  definition  they  can  reach 
only  very  small  numbers  of  persons  and  perhaps  only  for  limited  periods  of  time. 

But  the  fundamental  problem  with  these  and  other  labels  is  that  they  avoid  the 
central  question:  Does  society  have  only  the  right  to  protect  itself  (or  its  members) 
from  the  harmful  acts  of  heroin  users,  or  does  it  have  in  addition  the  responsibility 
(and  thus  the  right)  to  improve  the  well-being  (somehow  defined)  of  heroin  users 
themselves'  In  one  view,  the  purpose  of  the  law  is  to  insure  the  maximum  amount 
of  liberty  for  everyone,  and  an  action  of  one  person  is  properly  constrained  by  society 
if— and  only  if — it  has  harmful  consequences  for  another  person.  This  is  the  utilitarian 
conception  of  the  public  interest  and,  when  applied  to  heroin  use,  it  leads  such  other- 
wise unlike  men  as  Milton  Friedman,  Herbert  Packer,  and  Thomas  Szasz  to  oppose 
the  use  of  criminal  sanctions  for  heroin  users.  Professor  Packer,  for  example,  recently 
wrote  that  a  desirable  aspect  of  liberalism  is  that  it  allows  people  "to  choose  their 
own  roads  to  hell  if  that  is  where  they  want  to  go." 

In  another  view,  however,  society  has  an  obligation  to  enhance  the  "well-being" 
of  each  of  its  citizens  even  with  respect  to  those  aspects  of  their  lives  that  do  not 
directly  impinge  on  other  people's  lives.  In  this  conception  of  the  public  good,  all 
citizens  of  a  society  are  bound  to  be  affected — indirectly  but  perhaps  profoundly  and 
permanently  —  if  a  significant  number  are  permitted  to  go  to  hell  in  their  own  way. 
A  society  is  therefore  unworthy  if  it  permits,  or  is  indifferent  to,  any  activity  that 
renders  its  members  inhuman  or  deprives  them  of  their  essential  (or  "natural")  capaci- 
ties tt)  judge,  choose,  and  act.  If  heroin  use  is  such  an  activity,  then  its  use  should 
be  proscribed.  Whether  that  proscription  is  enforced  by  mere  punishment  or  by  obligato- 
ry therapy  is  a  separate  question. 
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The  alternative  philosophical  principles  do  not  necessarily  lead  to  diametrically  op- 
posed policies.  A  utilitarian  might  conclude,  for  example,  that  heroin  use  is  so  destruc- 
tive of  family  life  that  society  has  an  interest  in  proscribing  it  (though  he  is  more 
likely,  if  experience  is  any  guide,  to  allow  the  use  of  heroin  and  then  deal  with 
its  effect  on  family  life  by  advocating  social  services  to  "help  problem  families"). 
And  a  moralist  might  decide  that  though  heroin  should  be  illegal,  any  serious  effort 
to  enforce  that  law  against  users  would  be  so  costly  in  terms  of  other  social  values 
(privacy,  freedom,  the  integrity  of  officialdom)  as  not  to  be  worth  it,  and  he  thus 
might  allow  the  level  of  enforcement  to  fall  to  a  point  just  short  of  that  at  which 
the  tutelary  power  of  the  law  would  be  jeopardized.  Still,  even  if  principles  do  not 
uniquely  determine  policies,  thinking  clearly  about  the  former  is  essential  to  making 
good  judgments  about  the  latter.  And  to  think  clearly  about  the  former,  it  is  as 
important  to  ascertain  the  effects  of  heroin  on  the  user  as  it  is  to  discover  the  behavior 
of  a  user  toward  society. 

THE  USER 

There  is  no  single  kind  of  heroin  user.  Some  persons  may  try  it  once,  find  it 
unpleasant,  and  never  use  it  again;  others  may  "dabble"  wiih  it  on  occasion  but, 
though  they  find  it  pleasurable,  will  have  no  trouble  stopping;  still  others  may  use 
it  on  a  regular  basis  but  in  a  way  that  does  not  interfere  with  their  work.  But  some 
persons,  who  comprise  a  large  (if  unknown)  percentage  of  all  those  who  experiment 
with  heroin,  develop  a  relentless  and  unmanageable  craving  for  the  drug  such  that 
their  life  becomes  organized  around  it:  searching  for  it,  using  it,  enjoying  it,  and 
searching  for  more.  Authorities  differ  on  whether  all  such  persons— whom  we  shall 
call  "addicts,"  though  the  term  is  not  well-defined  and  its  scientific  status  is  questiona- 
ble—are invariably  physiologically  dependent  on  the  drug,  as  evidenced  by  painful 
"withdrawal"  symptoms  that  occur  whenever  they  cease  using  it.  Some  persons  may 
crave  the  drug  without  being  dependent,  others  may  be  dependent  without  craving 
it.  We  need  not  resolve  these  definitional  and  medical  issues,  however,  to  recognize 
that  many  (but  not  all)  heroin  users  are  addicts  in  the  popular  sense  of  the  term. 

No  one  knows  how  many  users  of  various  kinds  there  are,  at  what  rate  they  have 
been  increasing  in  number,  or  what  happens  to  them  at  the  end  of  their  "run." 
That  they  have  increased  in  number  is  revealed,  not  only  by  the  testimony  of  police 
and  narcotics  officers,  but  by  figures  on  deaths  attributed  to  heroin.  Between  1967 
and  1971,  the  number  of  deaths  in  Los  Angeles  County  attributed  to  heroin  use 
more  than  tripled,  and  although  improved  diagnostic  skills  in  the  coroner's  office 
may  account  for  some  of  this  increase,  it  does  not  (in  the  opinion  of  the  University 
of  Southern  California  student  task  force  report)  account  for  it  all.  A  Harvard  student 
task  force  has  used  several  techniques  to  estimate  the  size  of  the  heroin-user  population 
in  Boston,  and  concludes  that  there  was  a  tenfold  increase  in  the  decade  of  the 
1960's.  Why  that  increase  occurred,  and  whether  it  will  continue,  are  matters  about 
which  one  can  only  speculate.  The  USC  group  estimated  that  there  are  at  least  fifty 
thousand  addicts  in  Los  Angeles;  the  Harvard  group  estimated  that  there  are  six 
thousand  in  Boston;  various  sources  conventionally  refer  (with  what  accuracy  we  do 
not  know)  to  the  "hundred  thousand"  addicts  in  New  York. 

No  one  has  proposed  a  fully  satisfactory  theory  to  explain  the  apparent  increase 
in  addiction.  There  are  at  least  four  speculative  possibilities,  some  or  all  of  which 
may  be  correct.  The  rise  in  real  incomes  during  the  prosperity  of  the  1960's  may 
simply  have  made  possible  the  purchase  of  more  heroin  as  it  made  possible  the  purchase 
of  more  automobiles  or  color  television  sets.  The  cult  of  personal  liberation  among 
the  young  may  have  led  to  greater  experimentation  with  heroin  as  it  led  to  greater 
freedom  in  dress  and  manners  and  the  development  of  a  rock  music  culture.  The 
war  in  Vietnam  may  have  both  loosened  social  constraints  and  given  large  numbers 
of  young  soldiers  easy  access  to  heroin  supplies  and  ample  incentive  (the  boredom, 
fears,  and  demoralization  caused  by  the  war)  to  dabble  in  the  drug.  Finally,  the  con- 
tinued disintegration  of  the  lower-income,  especially  black,  family  living  in  the  central 
city  may  have  heightened  the  importance  of  street  peer  groups  to  the  individual  and 
thus  (in  ways  to  be  discussed  later  in  this  essay)  placed  him  in  a  social  environment 
highly  conducive  to  heroin  experimentation.  There  are,  in  short,  ample  reasons  to 
suppose  (though  few  facts  to  show)  that  important  changes  in  both  the  supply  of 
and  demand  for  heroin  occurred  during  the  last  decade. 

Heavy  users  of  heroin,  according  to  their  own  testimony,  tend  to  be  utterly  preoccu- 
pied with  finding  and  consuming  the  drug.  Given  an  unlimited  supply  (that  is,  given 
heroin  at  zero  cost),  an  addict  will  "shoot  up"  three  to  five  times  a  day.  Given 
the  price  of  heroin  on  the  black  market— currently,  about  $10  a  bag,  with  varymg 
numbers  of  bags  used  in  each  fix— some  addicts  may  be  able  to  shoot  up  only  once 
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or  twice  a  day.  The  sensations  associated  with  heroin  use  by  most  novice  addicts 
are  generally  the  same:  keen  anticipation  of  the  fix,  the  "rush"  when  the  heroin 
begins  to  work  in  the  bloodstream,  the  euphoric  "high,"  the  drowsy  or  "nodding" 
stage  as  the  "high"  wears  off,  and  then  the  beginnings  of  the  discomfort  caused 
by  the  absence  of  heroin.  For  the  veteran  addict,  the  "high"  may  no  longer  be  attaina- 
ble, except  perhaps  at  the  risk  of  a  lethal  overdose.  For  him,  the  sensations  induced 
by  heroin  have  mainly  to  do  with  anesthetizing  himself  against  withdrawal  pain — and 
perhaps  against  most  other  feelings  as  well — together  with  a  ritualistic  preoccupation 
with  the  needle  and  the  act  of  injection. 

The  addict  is  intensely  present-oriented.  Though  "dabblers"  or  other  episodic  users 
m.ay  save  heroin  for  a  weekend  fix,  the  addict  can  rarely  save  any  at  all.  Some, 
for  example,  report  that  they  would  like  to  arise  in  the  morning  with  enough  heroin 
for  a  "wake-up"  fix,  but  almost  none  have  the  self-control  to  go  to  sleep  at  night 
leaving  unused  heroin  behind.  Others  report  getting  enough  heroin  to  last  them  for 
a  week,  only  to  shoot  it  all  the  first  day.  How  many  addicts  living  this  way  can 
manage  a  reasonably  norma!  family  and  work  life  is  not  known,  but  clearly  many 
cannot.  Some  become  heroin  dealers  in  order  to  earn  money,  but  a  regular  heavy 
user  seldom  has  the  self-control  to  be  successful  at  this  enterprise  for  long,  Addicts- 
turncd-dealcrs  frequently  report  a  sharp  increase  in  their  heroin  use  as  they  consume 
much  of  their  sales  inventory. 

It  is  this  craving  for  the  drug,  and  the  psychological  states  induced  by  its  use, 
that  are  the  chief  consequences  of  addiction;  they  are  also  the  most  important  con- 
sequences about  which,  ultimately,  one  must  have  a  moral  or  political  view,  whatever 
the  secondary  effects  of  addiction  that  are  produced  by  current  public  policy.  At 
the  same  time,  one  should  not  suppose  that  all  of  these  secondary  effects  can  be 
eliminated  by  changes  in  policy.  For  example,  while  there  are  apparently  no  specific 
pathologies — serious  illnesses  or  physiological  deterioration — that  are  known  to  result 
from  heroin  use  per  se,  the  addict  does  run  the  risk  of  infections  caused  by  the 
use  of  unsterile  needles,  of  poisoning  as  a  result  of  shooting  an  overdose  (or  a  managea- 
ble dose  that  has  been  cut  with  harmful  products),  and  of  thrombosed  veins  as  a 
result  of  repeated  injections.  Some  of  these  risks  could  be  reduced  if  heroin  were 
legally  available  in  clinics  operated  by  physicians,  but  they  could  not  be  eliminated 
unless  literally  everyone  wishing  heroin  were  given  it  in  whatever  dosage,  short  of 
a  lethal  one,  he  wished.  In  Great  Britain,  where  pure  heroin  is  legally  available  at 
low  prices,  addicts  still  have  medical  problems  arising  out  of  their  use  of  the 
drug — principally,  unsterile  self-injections,  involuntary  overdoses,  and  voluntary  over- 
doses (that  is,  willingly  injecting  more  than  they  should  in  hopes  of  obtaining  a  new 
"high").  If,  as  will  be  discussed  below,  heroin  were  injected  under  a  doctor's  supervision 
(as  it  is  not  in  England),  the  risk  of  sepsis  and  of  overdoses  would  be  sharply 
reduced  —  but  at  the  cost  cf  making  the  public  heroin  clinic  less  attractive  to  addicts 
who  wish  to  consume  not  merely  a  maintenance  dose  but  a  euphoria-producing  (and 
therefore  risky)  one. 

'  WHY   HrR01N> 

No  generally  accepted  theory  supported  by  well-established  facts  exists  to  explain 
why  some  persons  but  not  others  become  addicts.  It  is  easy  to  make  a  list  of  factors 
that  increase  (statistically,  at  least)  the  risk  of  addiction;  Black  males  living  in  low- 
income  neighborhoods,  coming  from  broken  or  rejecting  families,  and  involved  in  "street 
life"  have  much  higher  chances  of  addiction  than  upper-middle-class  whites  in  stable 
families  and  "normal"  occupations.  But  some  members  of  the  latter  category  do  become 
addicted  and  many  members  of  the  former  category  do  not;  why  this  should  be  the 
case,  no  one  is  sure.  It  is  easy  to  argue  that  heroin  use  occurs  only  among  people 
who  have  serious  problems  (and  thus  to  argue  that  the  way  to  end  addiction  is  to 
solve  the  underlying  problems),  but  in  fact  many  heavy  users  seem  to  have  no  major 
problems  at  all.  Isidor  Chein  and  his  co-workers  in  their  leading  study  of  addiction 
in  New  York  (The  Road  to  H)  found  that  between  a  quarter  and  a  third  of  addicts 
seemed  to  have  no  problems  for  which  heroin  use  was  a  compensation. 

Though  we  cannot  predict  with  much  confidence  who  will  and  who  will  not  become 
an  addict,  we  can  explain  why  heroin  is  used  and  how  its  use  spreads.  The  simple 
fact  is  that  heroin  use  is  intensely  pleasurable,  for  many  people  more  pleasurable 
than  anything  else  they  might  do.  Heroin  users  will  have  experimented  with  many 
drugs,  and  when  heroin  is  hard  to  find  they  may  return  to  alcohol  or  other  drugs, 
but  for  the  vast  majority  of  users  heroin  remains  the  drug  of  choice.  The  nature 
of  the  pleasure  will  vary  from  person  to  person— or,  perhaps,  the  interpretive  description 
of  that  pleasure  will  vary  — but  the  desire  for  it  remains  the  governing  passion  of 
the  addicts"  lives.  All  of  us  enjoy  pleasure;  an  addict  is  a  person  who  has  found 
the  supreme  pleasure  and  the  means  to  make  that  pleasure  recur. 
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This  fact  helps  explain  why  "curing"  addiction  is  so  difficult  (for  many  addicts, 
virtually  impossible)  and  how  new  addicts  are  recruited.  Addicts  sent  to  state  or  federal 
hospitals  to  be  detoxified— i.e.,  to  be  withdrawn  from  heroin  use— almost  invariably 
return  to  such  use  after  their  release,  simply  because  using  it  is  so  much  more  pleasura- 
ble than  not  using  it,  regardless  of  cost.  Many  addicts,  probably  a  majority,  resist 
and  resent  oral  methadone  maintenance  because  methadone,  though  it  can  prevent 
withdrawal  pains,  does  not,  when  taken  orally,  supply  them  with  the  euphoric  "high^ 
they  associate  with  heroin.  (The  intravenous  use  of  methadone  will  produce  a  "high" 
cornparable  to  that  of  heroin.  The  oral  use  of  methadone  is  seen  by  addicts  as  a 
way  to  avoid  the  pain  of  heroin  withdrawal  but  not  as  an  alternative  source  of  a 
"high.")  Persons  willingly  on  methadone  tend  to  be  older  addicts  who  are  "burned 
out,"  i.e.,  physically  and  mentally  run  down  by  the  burdens  of  maintaining  a  heroin 
habit.  A  younger  addict  still  enjoying  his  "run"  (which  may  last  five  or  10  years) 
will  be  less  inclined  to  shift  to  methadone. 

THE     CONTAGION"  MODKL 

When  asked  how  they  got  started  on  heroin,  addicts  almost  universally  give  the 
same  answer:  They  were  offered  some  by  a  friend.  They  tried  it,  often  in  a  group 
setting,  and  found  they  liked  it.  Though  not  every  person  who  tries  it  will  like  it, 
and  not  every  person  who  likes  it  will  become  addicted  to  it,  a  substantial  fraction 
(perhaps  a  quarter)  of  first  users  become  regular  and  heavy  users.  Heroin  use  spreads 
through  peer-group  contacts,  and  those  peer  groups  most  vulnerable  to  experimenting 
with  it  are  those  that  include  a  person  who  himself  has  recently  tried  it  and  whose 
enthusiasm  for  it  is  contagious.  In  fact,  so  common  is  this  process  that  many  observers 
use  the  word  "contagious"  or  "contagion"  deliberately — the  spread  of  heroin  use  is 
in  the  nature  of  an  epidemic  in  which  a  "carrier"  (a  recent  and  enthusiastic  convert 
to  heroin)  "infects"  a  population  with  whom  he  is  in  close  contact. 

A  recent  study  in  Chicago  has  revealed  in  some  detail  how  this  process  of  infection 
occurs.  Patrick  H.  Hughes  and  Gail  A.  Crawford  found  that  a  major  heroin  "epidemic" 
occurred  in  Chicago  after  World  War  II,  reaching  a  peak  in  1949,  followed  by  a 
decline  in  the  number  of  new  cases  of  addiction  during  the  1950's,  with  signs  of 
a  new  epidemic  appearing  in  the  early  1960's.  They  studied  closely  11  neighborhood- 
sized  epidemics  that  they  were  able  to  identify  in  the  late  1960's,  each  producing 
50  or  more  new  addicts.  In  the  great  majority  of  cases,  not  only  was  the  new  user 
turned  on  by  a  friend,  but  the  friend  was  himself  a  novice  user  still  exhilarated  by 
the  thrill  of  a  "high."  Both  recruit  and  initiator  tended  to  be  members  of  a  small 
group  that  had  already  experimented  heavily  with  many  drugs  and  with  alcohol.  These 
original  friendship  groups  broke  up  as  the  heavy  users  formed  new  associations  in 
order  to  maintain  their  habits.  Strikingly,  the  new  user  usually  does  not  seek  out 
heroin  the  first  time  he  uses  it,  but  rather  begins  to  use  it  almost  fortuitously,  by 
the  accident  of  personal  contact  in  a  polydrug  subculture.  In  these  groups,  a  majority 
of  the  members  usually  try  heroin  after  it  is  introduced  by  one  of  them,  though 
not  all  of  these  become  addicted. 

Such  a  theory  explains  the  very  rapid  rates  of  increase  that  have  occurred  in  a 
city  such  as  Boston.  The  number  of  new  users  will  be  some  exponential  function 
of  the  number  of  initial  users.  Obviously,  this  geometric  growth  rate  would  soon, 
if  not  checked  by  other  factors,  make  addicts  of  us  all.  Since  we  are  not  all  going 
to  become  addicts,  other  factors  must  be  at  work,  though  their  nature  is  not  well 
understood.  They  may  include  "natural  immunity"  (some  of  us  may  find  heroin  un- 
pleasant), breaks  in  the  chain  of  contagion  (caused  by  the  absence  of  any  personal 
linkages  between  peer  groups  that  are  using  heroin  and  peer  groups  that  are  not), 
and  the  greater  difficulty  of  finding  a  supply  of  heroin  in  some  communities  than 
others.  Perhaps  most  important,  the  analogy  between  heroin  use  and  disease  is  imper- 
fect: We  do  not  choose  to  contract  smallpox  from  a  friend,  but  we  do  choose  to 
use  heroin  offered  by  a  friend. 

THE  MYTH  OK  THE  -PUSHER- 

If  heroin  use  is  something  we  choose,  then  the  moral  and  empirical  judgments 
one  makes  about  heroin  become  important.  If  a  person  thinks  heroin  use  wrong, 
or  if  he  believes  that  heroin  use  can  cause  a  serious  pathology,  then,  other  things 
being  equal,  he  will  be  less  likely  to  use  it  than  if  he  made  the  opposite  judgments. 
Chein  found  that  the  belief  that  heroin  use  was  wrong  was  a  major  reason  given 
by  heroin  "dabblers"  for  not  continuing  in  its  use.  The  extent  to  which  the  belief 
in  the  wrongness  of  heroin  use  depends  on  its  being  illegal  is  unknown— but  it  is 
interesting  to  note  that  many  addicts  tend  to  be  strongly  opposed  to  legalizing  heroin. 
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The  peer-group/contagion  model  also  helps  explain  why  the  fastest  increase  in  heroin 
use  has  been  among  young  people,  with  the  result  that  the  average  age  of  Known 
addicts  has  fallen  sharply  in  the  last  few  years.  In  Boston,  the  Harvard  student  group 
found  that  one  quarter  of  heroin  users  seeking  help  from  a  public  agency  were  under 
the  age  of  18,  and  80  per  cent  were  under  the  age  of  25.  A  study  done  at  American 
University  found  that  the  average  age  at  which  identifiable  addicts  in  Washington, 
D.C.,  began  using  heroin  was  under  19.  Though  stories  of  youngsters  under  15  becoming 
addicts  are  commonplace,  most  studies  place  the  beginning  of  heavy  use  between 
the  ages  of  17  and  19.  It  is  persons  in  this  age  group,  of  course,  who  are  most 
exposed  to  the  contagion:  They  are  intensely  involved  in  peer  groups;  many  have 
begun  to  become  part  of  "street  society,"  because  they  had  either  dropped  out  of 
or  graduated  from  schools;  and  they  are  most  likely  to  suffer  from  boredom  and 
a  desire  "to  prove  themselves."  It  is  claimed  that  many  of  those  who  become  serious 
addicts  "mature  out"  of  their  heroin  use  sometime  in  their  thirties,  in  much  the 
same  way  that  many  juvenile  delinquents  spontaneously  cease  committing  criminal 
acts  when  they  get  older.  Unfortunately,  not  much  is  known  about  "maturing  out," 
and  it  is  even  possible  that  it  is  a  less  common  cause  of  ending  heroin  use  than 
death  or  imprisonment. 

If  this  view  of  the  spread  of  addiction  is  correct,  then  it  is  pointless  to  explain 
heroin  use  as  something  that  "pushers"  inflict  on  unsuspecting  youth.  The  popular 
conception  of  a  stranger  in  a  dirty  trench  coat  hanging  around  schoolyards  and  corrupt- 
ing innocent  children  is  largely  myth  —  indeed,  given  what  we  know  about  addiction, 
it  would  almost  have  to  be  myth.  No  dealer  in  drugs  is  likely  to  risk  doing  business 
with  strangers.  The  chances  of  apprehension  are  too  great  and  the  profits  from  dealing 
with  friends  too  substantial  to  make  missionary  work  among  unknown  "straights" 
worthwhile.  .'Xnd  the  novice  user  is  far  more  likely  to  take  the  advice  of  a  friend, 
or  to  respond  to  the  blandishments  of  a  peer  group,  than  to  take  an  unfamiliar  product 
from  an  anonymous  pusher. 

An  important  implication  of  the  peer-group/contagion  model  is  that  programs 
designed  to  treat  or  control  established  addicts  may  have  little  effect  on  the  mechanism 
whereby  heroin  use  spreads.  Users  tend  to  be  "infectious"  only  early  in  their  heroin 
careers  (later,  all  their  friends  are  addicts  and  the  life  style  seems  less  glamorous), 
and  at  this  stage  they  are  not  likely  to  volunteer  for  treatment  or  to  come  to  the 
attention  of  police  authorities.  In  the  Chicago  study,  for  example,  Hughes  and  Crawford 
found  that  police  efforts  directed  at  addiction  were  intensified  only  after  the  peak 
of  the  epidemic  had  passed,  and  though  arrests  increased  sharply,  they  were  principally 
of  heavily  addicted  regular  users,  not  of  the  infectious  users.  No  matter  whether  one 
favors  a  medical  or  a  law-enforcement  approach  to  heroin,  the  optimum  strategy  de- 
pends crucially  on  whether  one's  objective  is  to  "treat"  existing  addicts  or  to  prevent 
the  recruitment  of  new  ones. 

CRIME  AND  HEROIN 

The  amount  of  crime  committed  by  addicts  is  no  doubt  large,  but  exactly  how 
large  is  a  matter  of  conjecture.  And  most  important,  the  amount  of  addict  crime 
undertaken  solely  to  support  the  habit,  and  thus  the  amount  by  which  crime  would 
decrease  if  the  price  of  heroin  fell  to  zero,  is  unknown.  Estimates  of  the  proportion 
of  all  property  crime  committed  by  addicts  range  from  25  to  67  per  cent.  Whatever 
the  true  fraction,  there  is  no  reason  to  assume  that  property  crimes  would  decline 
by  that  fraction  if  heroin  became  free.  Some  addicts  are  criminals  before  they  are 
addicts  and  would  remain  criminals  if  their  addiction,  like  their  air  and  water,  cost 
them  virtually  nothing.  Furthermore,  some  addicts  who  steal  to  support  their  habit 
come  to  regard  crime  as  more  profitable  than  normal  employment.  They  would  probably 
continue  to  steal  to  provide  themselves  with  an  income  even  after  they  no  longer 
needed  to  use  part  of  that  income  to  buy  heroin. 

Just  as  it  is  wrong  to  suppose  that  an  unwitting  youth  has  heroin  "pushed"  on 
him,  so  also  it  is  wrong  to  suppose  that  these  youth  only  then  turn  to  crime  to 
support  their  habit.  Various  studies  of  known  addicts  have  shown  that  between  half 
and  three  quarters  were  known  to  be  delinquent  before  turning  to  drugs.  In  a  random 
sample  of  adult  Negro  males  studied  in  St.  Louis  (14  per  cent  of  whom  turned  out 
to  have  records  for  using  or  selling  narcotics),  60  per  cent  of  those  who  tried  heroin 
and  73  per  cent  of  those  who  became  addicted  to  it  had  previously  acquired  a  police 
record.  Put  another  way,  one  quarter  of  the  delinquents,  but  only  four  per  cent  of 
the  non-delinquents,  became  heroin  addicts. 

That  addicts  are  recruited  disproportionately  from  the  ranks  of  those  who  already 
have  a  criminal  history  may  be  a  relatively  recent  phenomenon.  The  history  of  heroin 
use   in   New   York   City  compiled   by  Edward   Preble  and  John   J.   Casey,  Jr.,  suggests 
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that  in  the  period  before  1951  heroin  use  grew  slowly  and  often  occurred  through 
"snorting"  (inhaling  the  powder)  rather  than  "mainlining"  (injecting  liquefied  heroin 
into  a  vein).  The  heroin  used  was  of  high  quality  and  low  cost,  and  its  consumption 
took  place  in  social  settings  in  which  many  users  were  not  criminals  hut  rather  enter- 
tainers, musicians,  and  the  like.  The  heroin  epidemic  that  began  around  1951  was 
caused  by  the  new  popularity  of  the  drug  among  younger  people  on  the  streets,  espe- 
cially street  gang  members  looking  for  a  new  "high."  (Indeed,  one  theory  of  the 
break-up  of  those  gangs  romanticized  in  West  Side  Story  is  that  heroin  use  became 
a  status  symbol,  such  that  the  young  man  "nodding"  on  the  corner  or  hustling  and 
dealing  in  dope  became  the  figure  to  be  emulated,  rather  than  the  fighter  and  the 
leader  of  gang  wars.  A  group  of  heavy  addicts,  each  of  whom  is  preoccupied  with 
his  own  "high,"  will  soon  find  collective  action— and  thus  gang  life— all  but  impossible.) 
Mainlining  became  commonplace,  the  increased  demand  led  to  a  rise  in  price  and 
a  decline  in  quality  of  the  available  heroin,  and  the  level  of  heroin-connected  crime 
increased 

Some  supportive  evidence  for  the  increase  in  the  recruitment  of  addicts  from  among 
the  ranks  of  the  criminal  is  found  in  a  study  of  white  male  Kentucky  addicts  carried 
out  by  John  A.  O'Donnell.  He  traced  the  careers  of  266  such  persons  who  had 
been  admitted  to  the  U.S.  Public  Health  Service  Hospital  in  Lexington  from  its  opening 
in  1935.  The  earlier  the  year  in  which  the  person  first  became  addicted,  the  less 
the  likelihood  of  his  having  a  prior  criminal  record.  Only  five  per  cent  of  those 
addicted  before  1920,  but  47  per  cent  of  those  addicted  between  1950  and  1959, 
had  a  criminal  record  before  they  became  addicted.  Furthermore,  the  younger  the 
age  of  a  man  when  he  first  became  addicted,  the  more  likely  he  was  to  have  committed 
criminal  acts  before  addiction.  The  proportion  of  addicts  with  criminal  records,  and 
perhaps  the  rate  of  increase  of  those  with  such  records,  would  probably  be  greater 
among  a  more  typical  population  of  addicts— for  example,  among  urban  blacks. 

Once  addicted,  however,  persons  arc  likely  to  commit  more  crimes  than  they  would 
have  had  they  not  become  addicted.  The  common  and  tragic  testimony  of  street 
addicts  dwells  upon  their  need  to  find  the  money  with  which  to  support  the  habit, 
and  this  means  for  many  of  them  "hustling,"  stealing  heroin  from  other  users,  dealing 
in  heroin  themselves,  or  simply  begging.  The  O'Donnell  study  in  Kentucky  provides 
statistical  support  for  this  view,  though  no  estimate  of  the  amount  by  which  crime 
increases  as  a  result  of  addiction. 

The  kinds  of  crimes  committed  by  addicts  are  fairly  well  known.  Selling  heroin 
is  perhaps  the  most  important  of  these— the  Hudson  Institute  estimated  that  almost 
half  of  the  annual  heroin  consumption  in  New  York  is  financed  by  selling  heroin 
and  related  services  (for  example,  selling  or  renting  the  equipment  needed  for  injecting 
heroin).  Of  the  non-drug  crimes,  shoplifting,  burglary,  and  prostitution  account  for 
the  largest  proportion  of  addict  income  used  for  drug  purchases — perhaps  40  to  50 
per  cent.  Though  the  addict  wants  money,  he  will  not  confine  himself  only  to  those 
crimes  where  property  is  taken  with  no  threat  to  personal  safety.  Muggings  and  armed 
robberies  will  be  committed  regularly  by  some  addicts  and  occasionally  by  many; 
even  in  a  burglary,  violence  may  result  if  the  addict  is  surprised  by  the  victim  while 
ransacking  the  latter's  home  or  store. 

The  amount  of  property  taken  by  addicts  is  large,  but  probably  not  as  large  as 
some  of  the  more  popular  estimates  would  have  us  believe.  Max  Singer  (in  The  Public 
Interest,  No.  23,  Spring  1971  )  has  shown  that  those  who  make  these  estimates— usually 
running  into  billions  of  dollars  per  year  in  New  York  City  alone— fail  to  reconcile 
their  figures  with  the  total  amount  of  property  known  or  suspected  to  be  stolen. 
He  estimated  that  no  more  than  $500  million  a  year  is  lost  to  both  addicted  and 
non-addicted  burglars,  shoplifters,  pickpockets,  robbers,  and  assorted  thieves  in  New 
York  each  year.  If  all  of  that  were  taken  by  addicts  (which  of  course  it  isn't)  and 
if  there  were  100,000  addicts  in  the  city,  then  the  average  addict  would  be  stealing 
about  $5,000  worth  of  goods  a  year— not  a  vast  sum.  Even  the  more  conservative 
figure  of  60,000  addicts  would  raise  the  maximum  average  theft  loss  per  addict  to 
only  $8,000. 

Despite  the  fact  that  many  addicts  were  criminals  before  addiction  and  would  remain 
criminals  even  if  they  ended  their  addiction,  and  despite  the  fact  that  the  theft  losses 
to  addicts  are  considerably  exaggerated,  there  is  little  doubt  that  addiction  produces 
a  significant  increase  in  criminality  of  two  kinds— stealing  from  innocent  victims  and 
selling  heroin  illegally  to  willing  consumers.  More  accurately,  the  heroin  black  market 
provides  incentives  for  at  least  two  kinds  of  anti-social  acts— theft  (with  its  attendant 
fear)  and  further  spreading  the  use  of  heroin. 
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HEROIN    AND    LAW    ENFORCEMENT 

The  critics  of  the  "punitive"  mode  of  attacking  heroin  distribution  argue  that  law 
enforcement  has  not  only  failed  to  protect  society  against  these  social  costs,  it  has 
in  fact  increased  those  costs  by  drivmg  up  the  price  of  heroin  and  thus  the  amount 
of  criminality  necessary  to  support  herom  habits.  If  by  this  they  mean  that  law  enforce- 
ment has  "failed"  because  it  has  not  reduced  the  heroin  traffic  to  zero— and  anything 
short  of  this  will  increase  the  price  of  heroin — then  of  course  the  statement  is  true. 
It  would  be  equally  true — and  equally  misleading — to  say  that  most  medical  approaches 
have  "failed"  because  the  vast  majority  of  persons  who  undergo  voluntary  treatment 
at  Lexington  or  other  hospitals  return  to  heroin  use  when  they  are  released. 

Apart  from  methadone  maintenance,  which  deserves  separate  discussion,  existing 
therapeutic  methods  for  treating  heroin  addiction  are  extremely  expensive  and  have 
low  success  rates.  Various  investigators  have  found  a  relapse  rate  for  addicts  discharged 
from  hospitals  after  having  undergone  treatment  ranging  between  90  and  95  per  cent. 
Over  time,  a  certain  fraction  of  those  treated  will  begin  to  become  permanently  ab- 
stinent— Dr.  George  Vaillant  estimates  it  at  about  two  per  cent  a  year — but  most 
of  those  do  not  do  so  voluntarily.  The  Kentucky  males  studied  by  O'Donnell  displayed 
relatively  high  rates  of  abstinence  after  release  from  the  hospital,  but  this  was  due 
mostly  to  the  fact  that  heroin  itself  became  more  or  less  unavailable  in  Kentucky. 
The  New  York  addicts  studied  by  Vaillant  who  has  been  released  from  the  same 
hospital  showed  much  lower  rates  of  abstinence,  in  part  because  heroin  was  easy 
to  find  in  New  York;  those  who  did  abstain  tended  to  be  those  who  were  placed 
under  some  form  of  compulsory  community  supervision,  such  as  intensive  parole.  And 
even  these  did  not  become  entirely  "clean" — typically  they  found  a  susbstitute  for 
heroin,  and  most  often  became  alcoholics. 

The  fact  that  medical  approaches  do  not  "cure"  addiction,  and  especially  do  not 
cure  it  if  the  addict  must  volunteer  for  them,  need  not  trouble  the  critics  of  the 
law-enforcement  approach  if  they  believe  that  only  the  tangible  social  cost  of  addiction 
(e.g.,  crime)  and  not  addiction  itself  is  a  problem,  or  if  they  concede  that  addiction 
is  a  problem  but  think  it  wrong  for  addicts  to  be  compelled  to  obtain  help. 

But  if  law  enforcement  at  present  fails  to  prevent  the  "external"  costs  of  addiction 
(i.e.,  crime),  or  may  in  fact  increase  those  costs,  this  will  also  remain  true  under 
any  likely  alternative  public  policy,  unless  one  is  willing  to  support  the  complete 
legalization  of  heroin  for  all  who  wish  it.  Yet  no  advocate  of  "decriminalizing"  heroin 
with  whom  we  are  familiar  supports  total  legalization.  Most  favor  some  version  of 
the  "British  system,"  by  which  heroin  is  dispensed  at  low  cost  in  government-controlled 
clinics  to  known  addicts  in  order  to  maintain  them  in  their  habit.  Almost  no  one 
seems  to  favor  allowing  any  drugstore  to  sell,  or  any  doctor  to  prescribe,  heroin 
to  anybody  who  wants  it. 

The  reason  for  this  reluctance  is  rarely  made  explicit.  Presumably,  it  is  either  political 
expediency  (designed  to  make  the  British  system  more  palatable  to  a  skeptical  American 
public)  or  an  unspoken  moral  reservation  about  the  desirability  of  heroin  use  per 
se,  apart  from  its  tangible  social  cost.  We  suspect  that  the  chief  reason  is  the  latter; 
One's  moral  sensibilities  are  indeed  shocked  by  the  prospect  of  young  children  buying 
heroin  at  the  drugstore  the  same  way  they  now  buy  candy.  And  if  one  finds  that 
scene  wrong  or  distasteful,  then  one  should  also  find  the  prospect  of  an  adult  non- 
user  having  cheap  access  to  heroin  wrong  or  distasteful,  unless  one  is  willing  to  make 
a  radical  (and  on  medical  grounds,  hard  to  defend)  distinction  between  what  is  good 
for  a  person  under  the  age  of  (say)  18  and  what  is  good  for  a  person  over  that 
age. 

The  total  decriminalization  of  heroin  would  lead,  all  evidence  suggests,  to  a  sharp 
increase  in  its  use.  Indeed,  precisely  because  of  such  an  increase,  the  British  in  1968 
abandoned  the  practice  of  allowing  physicians  to  prescribe  heroin  to  anyone  they 
wished.  •, 

THE    BRITISH    SYSTEM 

Under  post- 1968  British  policy,  the  sale  of  heroin  to  non-users  or  to  novice  users 
is  illegal.  In  clinics  authorized  to  prescribe  heroin  the  doctor  must  not  do  so  unless 
he  is  certain  the  patient  is  addicted  and  truly  needs  the  drug,  and  he  should  then 
prescribe  conservatively.  The  aim  is  to  maintain  the  patient  with  enough  heroin  to 
be  free  of  withdrawal  pains  but  not  with  enough  so  that  he  will  have  any  surplus 
to  sell  or  give  to  others. 

The  result  is  that  a  black  market  in  heroin  still  exists  in  Britain.  As  Griffith  Edwards 
(of  the  Addiction  Research  Unit,  Institute  of  Psychiatry,  London)  has  pointed  out, 
the  British  system  "in  fact  cuts  down  but  in  no  way  eliminates  the  potential  population 
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of  black-market  customers."  That  market,  the  size  of  which  is  unknown  but  in  his 
view  is  not  negligible,  is  made  up  of  "customers"  of  the  clinic  system  who  want 
larger  doses  in  order  to  get  a  "high"  (or  a  better  "high"),  present  addicts  who  for 
various  reasons  do  not  wish  to  register  with  the  government,  and  would-be  or  novice 
users  who  would  like  to  try  heroin. 

If  this  is  a  problem  in  Britain,  which  has  only  two  thousand  or  so  addicts,  it  would 
be  a  much  greater  problem  in  the  United  States,  where  there  are  one  hundred  or 
two  hundred  times  as  many  addicts,  a  large  fraction  of  whom  are  quite  young.  Those 
who  are  willing  to  be  maintained  on  low  dosages  in  a  government  clinic  are  probably 
those  who  fear  withdrawal  pains  more  than  they  cherish  the  heroin  "high";  in  short, 
they  are  likely  to  be  addicts  who  have  passed  beyond  the  stage  of  missionary  zeal 
about  an  exciting  new  thrill.  They  may  be  quite  similar  to  those  addicts  in  the  United 
States  who  volunteer  for  methadone  maintenance.  (This  is  all  supposition,  for  we 
know  of  no  detailed  comparative  studies  of  British  and  American  addicts.  We  think 
it  a  reasonable  supposition,  however.)  It  is  quite  possible,  in  short,  that  the  number 
of  addict-zealots  in  the  United  States  would  be  large  enough  to  continue  the  spread 
of  heroin  to  new  users  and  to  maintain  an  active  black  market,  even  if  the  United 
States  were  to  adopt  some  version  of  the  British  clinic  method. 

It  is  important  to  bear  in  mind  that  the  residual  black  market  need  not  be  large 
in  order  to  supply  novice  users  and  thus  continue  the  infection/recruitment  process. 
Even  if  the  vast  majority  of  confirmed  addicts  registered  to  receive  government  heroin 
(which  is  unlikely,  unless  the  government  were  willing  to  supply  euphoria-producing 
rather  than  simply  maintenance  doses),  the  increase  in  the  number  of  new  addicts 
among  suspectible  groups  could  continue  to  be  quite  rapid  and  to  be  supplied  out 
of  a  black  market  of  modest  proportions. 

Furthermore,  there  is  some  reason  to  believe  that  British  and  American  addicts 
are  sufficiently  different  so  that  an  American  clinic  system  would  not  attract  as  large 
a  proportion  of  the  total  addict  population  as  have  the  British  clinics.  A  member 
of  the  Addiction  Research  Institute  in  London  is  quoted  by  Edgar  May  as  observing 
that  the  typical  British  addict  is  likely  to  be  a  "middle-class  drop-out"  rather  than 
a  lower-class  "oblivion-seeker."  The  contemporary  British  addict,  in  short,  may  be 
more  similar  to  the  American  addict  before  1920  (when  the  use  of  opiates  was  increas- 
ing in  the  middle  classes)  than  to  the  American  addict  of  today.  The  difference, 
if  correct,  may  have  profound  consequences  for  the  efficacy  of  control  techniques. 
The  use  of  opiates  among  middle-class  Americans  dropped  sharply  after  they  were 
made  illegal  and  law  enforcement  got  underway,  just  as  the  use  of  heroin  by  the 
British  has  apparently  stablized  since  heroin  was  made  illegal  except  through  licensed 
clinics. 

This  possibility  is  worth  bearing  in  mind  when  we  interpret  accounts  of  the  British 
system.  The  success  of  the  plan  (that  is,  the  apparent  stabilization  in  the  number 
of  addicts  and  the  absence  of  addict-related  crime)  is  in  part  the  result  of  imposing 
on  a  middle-class  addict  population  stricter  controls  than  had  once  existed — and  doing 
so  after  the  rather  easy  availability  of  heroin  had  resulted  in  a  forty-fold  increase 
in  the  number  of  known  addicts  during  the  preceding  15  years.  If  the  size  of  the 
American  addict  population  grew  rapidly  when  possession  of  heroin  was  already  illegal, 
it  is  a  bit  hard  to  understand  what  there  is  in  either  the  British  experience  or  our 
own  that  would  lead  one  to  conclude  that  the  number  of  addicts  here  would  be 
stabilized  or  reduced  if  heroin  were  made  easier  to  get.  At  best,  decriminalization 
would  reduce  somewhat  the  size  of  the  black  market  (while  simultaneously  lowering 
prices  in  that  market)  and  reduce  by  an  unknown  but  probably  significant  fraction 
the  amount  of  crime  committed  by  those  addicts  who  were  willing  to  avail  themselves 
of  the  maintenance  doses  to  be  obtained  at  government  clinics. 

THE    EFFECTIVENESS    OF    LAW    ENFORCEMENT 

Under  any  conceivable  American  variant  of  the  British  system,  then  a  law-enforce- 
ment strategy  would  remain  an  important  component  of  government  policy  Rather 
than  simply  rejecting  law  enforcement  as  "punitive"  (and  therefore  "medieval," 
"barbarian,"  counterproductive,  or  whatever),  one  ought  to  consider  what  it  might 
accomplish  under  various  circumstances. 

The  assumption  that  law  enforcement  has  no  infiuence  on  the  size  of  the  addict 
population  but  does  have  an  effect  on  the  price  of  heroin  (and  thus  on  crime  committed 
to  meet  that  higher  price)  rests  chiefiy  on  the  showing  that  the  majority  of  known 
addicts  have  been  arrested  at  least  once;  that  during  his  life  expectancy,  any  addict 
is  virtually  certain  to  be  arrested;  and  that,  despite  this,  the  addict  returns  to  his 
habit  and  to  the  criminal  life  needed  to  sustain  it.  These  facts  are  essentially  correct. 
The  difficulty  lies  in  equating  "law  enforcement"  with  "arrest." 
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Thousands  of  addicts  arc  arrested  every  year;  a  very  large  proportion  are  simply 
returned  to  the  street  — by  the  police,  who  wish  to  use  them  as  informants,  or  by 
judges  who  wish  to  place  them  on  probation  or  under  suspended  sentences  because 
they  believe  (rightly)  that  a  prison  term  will  not  cause  their  cure  or  rehabilitation. 
Only  a  few  addicts  are  singled  out  for  very  severe  punishment.  We  do  not  know 
for  how  many  addicts  arrest  is  simply  a  revolving  door.  In  Boston,  however.  Wheat 
has  done  a  careful  study  of  the  relationship  between  the  level  of  law  enforcement, 
defined  as  the  "expected  costs"  of  an  arrest  to  the  user,  and  the  number  of  addicts 
in  the  city.  By  "expected  costs."  Wheat  means  the  probability  of  being  arrested  mul- 
tiplied by  the  probability  of  being  sentenced  to  prison  and  the  length  of  the  average 
prison  sentence.  Though  his  numerical  estimates  are  complex  and  open  to  criticism, 
the  general  relationship  between  the  number  of  heroin  users  and  the  expected  "costs" 
to  the  addict  of  law  enforcement  is  quite  striking — the  "costs"  declined  sharply  between 
1961  and  1970  while  the  estimated  number  of  addicts  in  Boston  increased  about 
tenfold.  Furthermore,  the  largest  increases  in  the  number  of  addicts  tended  to  follow 
years  in  which  the  certainty  and  severity  of  law  enforcement  were  the  lowest. 

More  specifically:  (1)  From  1961  to  1965,  the  estimated  proportion  of  users  arrested 
by  the  police  declined  (it  started  to  increase  again  in  1966);  (2)  the  chances  that 
an  arrested  user  would  be  sentenced  to  jail  declined  from  better  than  one  in  two 
in  1960  to  only  one  in  10  in  1970;  and  (3)  the  length  of  the  average  sentence 
imposed  fell  from  about  23  months  in  1961  to  fewer  than  15  months  in  1969,  though 
there  were  some  intervening  ups  and  downs.  By  1970,  the  chance  of  a  heroin  addict 
being  sent  to  jail  during  any  given  year  was  rather  remote.  We  do  no,  know  whether 
similar  changes  occurred  in  other  cities,  though  given  the  cause  of  the  changes — the 
growing  (and  erroneous)  view  among  legislators  and  judges  that  addicts  should  be 
referred  to  psychiatrists  for  (nonexistent)  "help" — we  suspect  that  many  cities,  in- 
fluenced by  the  same  sentiments,  may  have  experienced  the  same  changes.  In  Chicago, 
for  example,  Hughes  and  his  colleagues  have  shown  that  the  number  of  arrests  of 
addicts,  and  the  average  sentence  given  to  those  convicted,  rose  dramatically  during 
or  just  after  the  heroin  epidemic  of  1947-1950,  but  by  1955  the  length  of  sentence 
had  begun  to  fall  again  and  by  1960  it  was  almost  down  to  the  pre-war  level. 

If  there  is  a  relationship  between  law  enforcement  and  heroin  use,  it  may  result 
from  one  or  both  of  two  processes.  An  increase  in  legal  penalties  may  deter  the 
novice  user  from  further  use  or  it  may  deter  the  confirmed  addict-dealer  (or  if  he 
is  jailed,  prevent  him  entirely)  from  selling  to  a  potential  user.  Lessening  the  "costs" 
of  the  penalty  may  either  embolden  the  novice  user  and  potential  users,  or  improve 
their  access  to  a  supplier,  or  both. 

There  is  some  clinical  evidence  that  both  processes  are  in  fact  at  work.  Robert 
Schasre's  study  of  40  Mexican-American  heroin  users  who  had  stopped  shooting  heroin 
revealed  that  over  half  (22)  did  so  involuntarily  after  they  had  lost  their  source  of 
supply — their  dealer  had  been  arrested  or  had  lost  his  source,  or  the  user  himself 
had  moved  to  another  community  where  he  could  find  no  dealer.  Of  the  remaining 
18,  who  stopped  "voluntarily,"  most  did  so  in  response  to  some  social  or  institutional 
pressure;  in  a  third  of  these  cases,  that  pressure  was  having  been  arrested  or  having 
a  friend  who  was  arrested  on  a  narcotics  charge. 

Indeed,  one  could  be  as  easily  make  the  argument  that  law  enforcement  has  not 
even  been  tried  as  the  argument  that  it  has  been  tried  and  failed.  Before  making 
it,  the  authors  must  reassure  the  reader  that  we  are  under  no  illusion  that  prison 
sentences  "cure"  addiction  and  that  we  harbor  no  desire  to  "seek  vengeance"  on 
the  addict.  We  would  make  the  same  argument  if  one  substituted,  for  sentences  to 
prison,  sentences  to  Synanon,  Daytop,  methadone  maintenance,  or  expensive  psychiatric 
dines.  The  central  point  is  that  only  a  small  proportion  of  heroin  addicts  will  voluntarily 
seek  and  remain  in  any  form  of  treatment,  care,  or  confinement  —  unless  that  care 
involves  the  free  dispensation  of  heroin  itself. 

One  can  imagine  a  variety  of  law-enforcement  strategies  that  would  have  a  powerful 
effect  on  the  number  of  addicts  on  the  street,  and  thus  on  the  number  of  street 
crimes  they  might  commit  and  other  harm  they  might  do  to  others  and  themselves. 
One  could  arrest  every  known  addict  and  send  him  to  a  "heroin  quarantine  center" 
with  comfortable  accommodations  and  intensive-care  programs.  Or  one  could  arrest 
every  known  addict  and  send  him  back  onto  the  street  under  a  "pledge"  system 
requiring  him  to  submit  to  frequent  urine  tests  which,  if  omitted  or  failed,  would 
then  lead  to  confinement  in  either  center  or  jail. 

American  society  does  not  do  these  things  for  a  number  of  reasons.  One  is  that, 
despite  popular  talk,  we  do  not  really  take  the  problem  that  seriously — or  at  least 
have  not  until  white  middle-class  suburbanites  began  to  suffer  from  a  problem  only 
ghetto  blacks  once  endured.   Another  is  that  we  think  that  detaining  addicts  for  the 
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mere  fact  of  addiction  is  violative  of  their  civil  rights.  (It  is  an  interesting  question. 
We  quarantine  people  with  smallpox  without  thinking  that  their  rights  are  violated. 
The  similarities  as  well  as  the  differences  are  worth  some  public  debate.)  Finally, 
we  do  not  do  these  things  because  we  labor  under  the  misapprehension  that  law 
enforcement  should  concentrate  on  the  "pushers'"  and  the  "big  connections"  and  not 
on  the  innocent  user. 

The  last  reason  may  be  the  weakest  of  all,  even  if  among  tough-sounding  politicians 
it  is  the  most  common.  In  the  first  place,  the  "pusher"  is  largely  a  myth,  or  more 
accurately,  he  is  simply  the  addict  playing  one  of  his  roles.  And  the  "big  connections" 
and  "top  dealers,"  who  indeed  exist  and  who  generally  are  not  users,  are  in  many 
ways  the  least  important  part  of  the  heroin  market  system  — because  they  are  the 
most  easily  replaced.  A  new  "connection"  arises  for  every  one  put  out  of  business. 
The  amount  of  heroin  seized  by  federal  agents  is  only  a  fraction  of  what  is  imported. 

This  last  fact  has  led  many  persons  in  and  out  of  government  to  speak  critically 
of  the  Administration's  effort  to  eliminate  the  legal  growing  of  opium  poppies  in 
Turkey.  There  is  not  much  doubt  that  the  present  American  heroin  market  could 
be  supplied  by  alternative,  and  harder  to  control,  poppy  fields  in  Southeast  Asia  and 
elsewhere.  One  study  suggests  that  the  entire  estimated  American  consumption  of 
heroin  would  require  fewer  than  10  square  miles  of  poppy  fields.  There  may  be  com- 
pelling political  reasons,  however,  for  pressing  the  crop  eradication  program.  It  is 
hard  to  imagine  a  President  launching  a  serious  effort  to  constrain  heroin  users  or 
heroin  dealers  if  he  were  to  ignore  the  foreign  manufacture  and  importation  of  heroin. 
Indeed,  he  would  run  the  risk  of  being  accused  not  only  of  ignoring  foreign  producers, 
but  perhaps  even  of  actively  helping  them  wage  what  some  would  no  doubt  call 
"chemical  warfare"  against  America's  ghetto  poor.  Some  such  criticisms  are  forthcoming 
even  despite  the  crop  eradication  program;  Witness  the  recent  charge  by  a  Yale  scholar 
that  the  Central  Intelligence  Agency  is  assisting  heroin  traffickers  in  Southeast  Asia. 

But  whatever  politics  may  require,  the  key  element  in  the  heroin  market  will  not 
be  the  poppy  grower,  the  heroin  smuggler,  or  the  drug  dealer.  There  are  any  number 
of  alternative  ways  to  perform  each  of  these  functions.  The  indispensable  element 
is  the  heroin  user.  As  William  Burroughs  wrote  in  Naked  Lunch,  "The  addict  in 
the  street  who  must  have  junk  to  live  is  the  one  irreplaceable  factor  in  the  junk 
equation." 

CONTAINING    THE    CONTAGION 

The  novice  or  would-be  heroin  user  is  quite  vulnerable  to  changes,  even  small 
ones,  in  the  availability  of  heroin.  For  one  thing,  a  person  who  has  not  yet  become 
a  heavy  user  will  not  conduct  an  intensive  search  for  a  supply.  Some  studies  have 
suggested  that  a  "dabbler"  may  use  heroin  if  it  is  immediately  available  but  not  use 
it  if  it  requires  two,  three,  or  four  hours  of  searching.  Extending  the  search  time 
for  novices  may  discourage  their  use  of  heroin,  or  reduce  the  frequency  of  their 
use.  In  addition,  a  dealer  in  heroin  is  reluctant  to  sell  to  persons  with  whom  he 
is  not  closely  acquainted  for  fear  of  detection  and  apprehension  by  the  police.  When 
police  surveillance  is  intensified,  the  dealer  becomes  more  cautious  about  those  with 
whom  he  does  business.  A  casual  user  or  distant  acquaintance  represents  a  threat 
to  the  dealer  when  police  activity  is  high;  when  such  acivity  is  low,  the  casual  or 
new  customer  is  more  attractive.  Heroin  customers  can  be  though  of  as  a  "queue" 
with  the  heaviest  users  at  the  head  of  the  line  and  the  casual  ones  at  the  end; 
how  far  down  the  queue  the  dealer  will  do  business  depends  on  the  perceived  level 
of  risk  associated  with  each  additional  customer,  and  that  in  turn  depends  on  how 
strongly  "the  heat  is  on." 

The  price  of  heroin  to  the  user  will  be  affected  by  law  enforcement  in  different 
ways,  depending  on  the  focus  of  the  pressure.  No  one,  of  course,  has  the  data  with 
which  to  construct  anything  but  a  highly  conjectural  model  of  the  heroin  market; 
at  the  same  time,  we  believe  there  is  little  reason  for  asserting  that  the  only  effect 
of  law  enforcement  on  the  heroin  market  is  to  drive  up  the  price  of  the  product. 

Enforcement  aimed  at  the  sources  of  supply  may  well  drive  up  the  price.  The 
price  of  a  "bag"  on  the  street  has  risen  steeply  since  the  early  1950's  and  simultaneously 
the  quality  of  the  product  has  declined  (which  means  that  the  real  price  increase 
is  even  higher  than  the  nominal  one).  This  was  the  result  of  a  vast  increase  in  demand 
(the  heroin  "epidemic"  of  the  I950"s  and  1960's)  coupled  with  the  increase  in  risks 
associated  with  dealing  in  the  product.  So  the  long-term  effect  of  law-enforcement 
pressures  on  dealers  is  probably  to  force  up  the  price  of  heroin  by  either  increasing 
the  cash  price,  decreasing  the  quality  of  the  product,  or  requiring  dealers  to  discriminate 
among  their  customers  in  order  to  avoid  risky  sales.  But  in  the  short  term,  anti- 
dealer  law  enforcement  probably  affects  access  (finding  a  "connection")  more  than 
price. 
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Suppose  instead  that  law  enforcement  were  directed  at  the  user  rather  than  the 
dealer.  Taking  users  off  the  streets  in  large  numbers  would  tend  to  reduce  the  demand 
for,  and  thus  the  price  of,  heroin.  Furthermore,  with  many  heavy  customers  gone, 
some  dealers  would  have  to  accept  the  risks  of  doing  business  with  novice  users 
who,  having  smaller  habits  or  indeed  no  real  habits  at  all,  would  consume  per  capita 
fewer  bags  and  pay  lower  prices.  (Law  enforcement  aimed  merely  at  known  and 
regular  users  would  not,  however,  result  in  the  apprehension  of  many  novice  users 
and  thus  would  not  take  off  the  streets  a  large  fraction  of  the  sources  of  heroin 
"infection.")  Suppose,  finally,  that  coupled  with  law  enforcement  aimed  at  known 
users  there  were  a  selective  strategy  of  identifying  and  restraining  the  agents  of  conta- 
gion. This  was  tried  in  Chicago  on  an  experimental  basis  by  Hughes  and  Crawford, 
with  promising  though  not  conclusive  results.  On  spotting  a  neighborhood  epidemic, 
they  mtervened  by  seeking  quickly  to  identify  the  friends  and  fellow  users  of  an 
addict.  They  found  in  this  case  that  one  addict  led  them  to  14  other  addicts  and, 
most  important,  to  seven  persons  experimenting  with  heroin.  The  doctors  were  able 
to  involve  1 1  of  the  14  addicts  and  five  of  the  seven  experimenters  in  a  treatment 
program;  the  remainder  of  the  experimenters  apparently  discontinued  heroin  use,  per- 
haps because  the  social  structure  in  which  their  drug  use  took  place  was  disrupted. 

There  is,  of  course,  an  alternative  way  to  get  many  confirmed  addicts  out  of  the 
heroin  black  market,  and  that  is  to  offer  them  heroin  legally  at  nominal  prices.  A 
black  market  would  still  exist  for  novice  users,  unregistered  regular  users,  and  registered 
regular  users  who  wished  to  supplement  their  government-supplied  maintenance  dose 
with  an  additional  dose  that  would  produce  a  "high."  Furthermore,  this  black  market 
would  be  in  many  ways  more  attractive  to  the  euphoria-seeking  user  because,  due 
to  competition  from  government  suppliers,  prices  in  it  would  be  lower  than  the  price 
in  the  existing  market.  And  under  this  system,  the  government-maintained  users  would 
remain  on  the  street  and  some  fraction  of  them  would  continue  to  serve  as  contagion 
agents,  thus  causing  the  size  of  the  addict  population  to  continue  to  grow.  Whether 
it  would  grow  as  fast  as  it  has  in  the  past,  no  one  can  say.  There  is  little  evidence 
of  any  rapid  growth  in  England,  but  as  pointed  out  above,  this  may  be  due  to  the 
fact  that  British  addicts  are  different  from  American  ones  and  that  the  illegal  supply 
of  heroin  is  much  smaller  there  than  it  is  here.  Indeed,  any  estimate  of  the  future 
size  of  the  addict  population  under  any  set  of  legal  constraints  is  almost  meaningless. 
We  simply  do  not  know  how  many  persons  are  susceptible  to  heroin  use  if  exposed 
to  it  and  what  fraction  of  the  population  that  is  at  risk  is  now  using  heroin.  It  is 
possible  that  even  if  nothing  is  changed,  the  rate  of  increase  wilt  slow  down  or  even 
stop,  because  the  potential  market  has  been  saturated. 

METHADONI     MAINTENANCE 

Methadone  is  an  addictive  synthetic  opiate  that  has  become  the  basis  of  the  single 
most  important  heroin  treatment  program  in  the  United  States.  Though  methadone 
itself  is  addictive  (after  regular  use,  withdrawal  produces  pain),  it  has  advantages 
over  heroin;  It  may  be  taken  orally;  it  produces  no  "high"  if  used  orally;  in  large 
doses  it  "blocks"  the  euphoric  effect  of  heroin  and  prevents  the  craving  for  heroin; 
these  effects  last  for  about  24  hours  (as  opposed  to  about  six  hours  for  heroin); 
and  it  has  no  significant  harmful  side  effects.  If  methadone  is  injected  (as  is  often 
the  case  in  Britain),  it  can  produce  a  "high"  and  a  risk  of  a  harmful  overdose. 
And  if  taken  orally  in  small  dosages,  methadone  will  not  block  the  high  that  results 
from  injecting  heroin,  though  it  may  continue  to  suppress  the  craving  for  heroin. 
Because  it  will  produce  a  "high"  when  injected,  a  black  market  in  methadone  has 
developed  and  some  deaths  from  overdosage  have  been  reported. 

There  are  a  number  of  controversies  about  the  proper  use  of  methadone  and  indeed 
about  the  ethics  of  using  it  at  all.  Doctors  disagree  over  whether  the  addict  should 
get  the  large  "blockage"  dose  or  only  the  small  "anti-craving"  dose,  over  whether 
the  methadone  patient  should  be  required  to  accept  various  ancillary  services 
(psychiatric  help,  job  counselling,  etc.),  and  over  whether  efforts  can  or  should  be 
made  to  withdraw  the  patient  from  methadone.  Others  argue  over  the  morality  of 
feeding  an  addiction  and,  inevitably,  running  the  risk  of  addicting  some  persons  who 
were  not  addicted  when  they  entered  the  program.  For  this  reason,  most  methadone 
clinics  screen  candidates  carefully  to  insure  that  only  confirmed  heroin  users  are  ad- 
mitted; this  means  that  young  persons  tend  to  be  excluded. 

The  evaluations  that  have  been  made  so  far  of  methadone  generally  term  it  a  success. 
By  "success"  is  meant  that  the  patients  tend  to  stay  in  the  program,  that  those  who 
stay  in  the  program  tend  to  become  employable,  and  that  those  who  stay  in  the 
program  do  not  return  to  the  regular  use  of  heroin  (though  some  may  experiment 
with  it  from  time  to  time).  The  evidence  as  to  whether  persons  on  methadone  abstain 
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from  criminality  is  not  as  clear.  Dr.  Frances  Gearing  of  Columbia  University,  who 
headed  the  largest  evaluation  program,  found  that  the  number  of  arrests  and  incarcera- 
tions of  persons  who  entered  a  methadone  program  fell  dramatically.  A  study  in  the 
Bedford-Stuyvesant  area  of  Brooklyn,  on  the  other  hand,  found  some  evidence  that 
many  successful  methadone  patients  remain  employed  in  criminal  occupations 
(shoplifters,  prostitutes,  etc.),  not  only  because  that  is  the  only  trade  they  know, 
but  also  because,  once  they  are  freed  of  the  need  for  heroin,  that  trade  becomes 
even  more  profitable  than  before. 

The  central  problem  with  methadone  maintenance,  however,  is  beyond  dispute.  So 
long  as  it  remains  a  voluntary  program,  methadone  is  only  attractive  to  those  addicts 
who  are  tired  of  the  life  style  of  the  addict,  who  no  longer  cherish  the  heroin  "high"" 
to  the  exclusion  of  all  else,  and  who  are  otherwise  "burned  out.""  It  is  for  this  reason 
that  the  average  methadone  patient  is  between  30  and  35  years  of  age,  while  the 
average  heroin  addict  is  much  younger.  The  typical  methadone  patient  has  been  a 
heroin  addict  for  10  to  15  years  and,  as  James  V.  DeLong  has  put  it  in  his  excellent 
summary  of  treatment  programs,  now  finds  methadone  a  more  attractive  choice  than 
heroin.  This  means  that  the  number  of  addicts  who  can  be  helped  by  a  voluntary 
methadone  program  may  be  no  more  than  one  third  or  one  half  of  the  total  addict 
population.  And  most  important,  it  means  that  voluntary  methadone  maintenance  holds 
little  attraction  for  the  kind  of  addict  who  is  a  contagion  agent — young,  excited  by 
the  heroin  "high,""  and  eager  to  convert  his  "straight"  friends  to  its  use. 

Other  forms  of  chemical  treatment  may  be  developed  for  heroin  addiction. 
"Antagonists'" — drugs  that  prevent  subsequently-injected  opiates  from  having  any  effect 
and  that  produce  painful  withdrawal  symptoms  in  persons  who  have  previously  injected 
heroin — exist,  but  either  have  undesirable  side  effects  or  are  not  long-acting.  Further- 
more, since  they  do  not  produce  a  "high,""  and  in  addition  do  not  reduce  the  craving 
for  heroin,  relatively  few  addicts  are  likely  to  volunteer  for  their  use. 

POSSIBLE    POLICY    DIRECTIONS 

If  nothing  else,  this  discussion  of  the  complexities  of  heroin  use,  marketing,  and 
control  should  suggest  the  futility  of  arguments  between  the  so-called  "punitive"  and 
"medical"  approaches  to  addiction,  the  simplistic  nature  of  unqualified  recommenda- 
tions that  we  adopt  the  "British  system,""  and  the  imprecision  of  angry  disputes  between 
those  who  wish  to  "get  tough"  on  "pushers"  and  those  who  wish  to  "decriminalize" 
heroin. 

Beyond  that,  thinking  about  heroin  requires  one  first  of  all  to  decide  how  one 
will  handle  the  underlying  philosophical  issue — namely,  whether  the  state  is  ever  justified 
in  protecting  people  from  themselves,  or  whether  it  can  only  intervene  to  protect 
an  innocent  party  from  the  actions  of  someone  else.  Put  another  way,  the  question 
is  whether  the  state  has  any  responsibility  for  the  quality  of  human  life  in  those 
cases  where  that  quality  (or  lack  of  it)  appears  to  be  the  result  of  freely  exercised 
choice  with  no  external  effects  on  other  parties.  It  is  our  view  that  the  state  does 
have  such  responsibilities,  though  its  powers  in  this  regard  must  be  carefully  exercised 
toward  only  the  most  important  and  reasonable  goals.  Even  John  Stuart  Mill,  whose 
defense  of  personal  liberty  is  virtually  absolute,  argued  against  allowing  a  man  to 
sell  himself  into  slavry,  "for  by  selling  himself  as  a  slave,  he  abdicates  his  liberty; 
he  foregoes  any  future  use  i  "  it  beyond  that  simple  act.'" 

The  next  question  is  whether  heroin  addiction  is  such  a  form  of  "slavery"  or  is 
otherwise  a  state  of  being  which  should  not  be  left  to  free  choice.  This  is  a  more 
difficult  question  to  answer  in  general  terms,  for  somewhat  surprisingly,  we  know 
rather  little  about  what  proportion  of  all  heroin  users  are  seriously  incapacitated  (or 
"captured")  by  it.  Obviously,  a  large  number  are;  but  some  might  remain  heavy  users 
and  yet  hold  jobs,  lead  responsible  family  lives,  and  retain  other  attributes  of  their 
humanity.  Nobody  knows  what  fraction  are  in  this  category,  though  we  do  know 
that  the  advocates  of  decriminalization  tend  to  give  (with  little  or  no  evidence)  very 
generous  estimates  of  it  while  proponents  of  "stamping  out"  heroin  give  very  small 
ones.  The  lives  of  British  addicts  have  not  been  carefully  studied.  But  Griffith  Edwards 
of  the  Addiction  Research  Institute  reports  "the  impression  of  many  of  the  clinic 
doctors""  that  "the  majority  of  young  heroin  takers  do  not  settle  to  a  job,  or  otherwise 
manage  their  lives  responsibly,  do  not  keep  to  the  prescribed  dose,  and  tend  to  acquire 
drugs  other  than  those  prescribed."  Furthermore,  the  mortality  rate  of  British  addicts, 
even  without  the  need  to  steal  to  support  a  habit,  is  28  times  as  large  as  the  death 
rate  for  the  equivalent  age  group  in  the  British  population  and  twice  that  of  American 
heroin  addicts. 

We  think  it  clear  that  for  a  sufficiently  large  number  of  persons,  heroin  is  so  destruc- 
tive of  the  human  personality  that  it  should  not  be  made  generally  available.  (Defending 
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that  view  in  the  context  of  the  current  debate  is  not  essential,  however,  because 
not  even  the  most  zealous  advocate  of  decriminalization  supports  complete  legalization.) 
We  believe  this  to  be  the  case,  though  we  recognize  the  rejoinders  that  can  be  made. 
Alcohol,  some  will  say,  has  consequences  for  many  individuals  and  for  society  at 
least  as  destructive  as  those  of  heroin,  yet  no  one  would  propose  returning  to  a 
system  of  prohibition.  Alcohol  and  heroin  are  different  problems,  however,  both  medi- 
cally and  legally.  A  far  smaller  proportion  of  alcohol  users  than  of  heroin  users  become 
addicted  in  any  meaningful  sense  of  that  term;  the  risks  to  the  average  individual 
of  experimentation  are  accordingly  far  less  in  the  former  than  in  the  latter  case. 
And  of  those  "addicted"  to  alcohol,  there  have  been  a  larger  proportion  of  "cures," 
though  not  as  many  as  one  would  wish.  Finally,  alcohol  use  is  so  widespread  as 
to  be  nearly  universal,  while  heroin  use  remains  an  exotic  habit  of  relatively  few, 
and  thus  presents  easier  problems  of  control.  Perhaps  because  of  this,  while  no  advanced 
society  has  been  able  to  eliminate  alcohol  use,  virtually  every  society  but  ours  has 
been  able  to  eliminate,  or  keep  to  trifling  proportions,  heroin  use. 

If  one  accepts  the  view  that  it  is  desirable  and  possible,  not  only  to  provide  better 
treatment  for  present  addicts,  but  to  reduce  the  rate  of  growth  of  the  addict  population, 
then  one  must  also  accept  the  need  for  some  measure  of  compulsion;  for  nothing 
is  clearer  than  the  fact  that  most  young  addicts  enjoying  their  "run,"  will  not  voluntarily 
choose  a  life  without  heroin  in  preference  to  a  life  with  it.  Such  compulsion  will 
be  necessary  whatever  disposition  is  made  of  the  constrained  addict — whether  he  be 
put  on  probation  or  sent  to  prison,  to  a  quarantine  center,  to  a  methadone  program, 
or  to  a  heroin  maintenance  program.  The  compulsion  will  be  necessary  to  achieve 
two  objectives:  to  insure  that  he  remains  in  the  appropriate  treatment  without 
"cheating"  (i.e.,  simply  using  the  treatment  center  as  a  cheap  source  of  drugs  to 
be  sold  on  the  street)  and  to  insure  that  while  treated  he  does  not  proselytize  among 
non-addicts  and  spread  the  contagion.  Furthermore,  there  is  some  evidence 
(inconclusive,  to  be  sure)  that  the  possibility  of  arrest  followed  by  some  penalty  deters 
at  least  some  potential  users  and  makes  access  to  heroin  more  difficult  for  others. 

Finally,  to  the  extent  that  people  voluntarily  elect  not  to  use  heroin,  the  fact  of 
its  illegality  may  contribute  to  the  belief  that  such  use  is  "wrong,"  and  therefore 
enhance  the  probability  that  a  non-user  will  remain  a  non-user.  Or  put  another  way, 
it  is  difficult  to  see  how  society  can  assert  that  heroin  use  is  a  grave  evil  if  it  also 
must  admit  that  its  use  is  perfectly  legal. 

,  ,T        HEROIN    MAINTENANCr.  ,i     •: 

A  detailed  consideration  of  the  legal  policies  which  might  most  effectively  deal 
with  the  heroin  problem  is  beyond  the  scope  of  this  article.  In  general,  there  are 
two  alternatives — "out-patient"  programs  (in  which  the  addict  is  left  in  the  community 
but  under  a  legally  enforced  requirement  to  report  periodically  for  tests  and  for  chemi- 
cal or  other  forms  of  treatment)  and  "in-patient"  programs  (in  which  the  addict  is 
separated  from  the  community  in  detoxification,  methadone,  or  other  programs).  Each 
kind  of  program  must  deal  with  both  regular  addicts  and  infectious,  novice  addicts. 
The  legal,  medical,  and  organizational  issues  involved  in  these  alternatives  are  complex. 
The  important  thing,  however,  is  to  begin  to  consider  them  seriously — which  means 
in  turn  to  stop  thinking  of  "legal"  and  "medical"  approaches  as  mutually  exclusive 
or  separately  viable. 

Perhaps  the  most  difficult  of  these  issues  is  to  decide  what  role  heroin  maintenance 
itself  can  play  in  an  overall  addict  control  program.  It  seems  likely  that  offering 
low-cost,  high-quality  heroin  is  the  one  positive  inducement  that  will  prove  attractive 
to  most  young  addicts  still  enjoying  their  "run."  Under  the  British  system,  the  addict 
who  obtains  heroin  from  clinics  is  under  no  other  obligations;  no  doctor  or  government 
official  has  the  power  to  compel  (and  some  doctors  do  not  even  have  the  desire 
to  ask)  an  addict  to  accept,  as  a  condition  of  heroin  maintenance,  any  form  of  therapy, 
including  the  gradual  substitution  of  oral  methadone  for  heroin.  In  the  British  context, 
with  a  tiny  addict  population  composed  of  persons  apparently  quite  different  from 
the  typical  American  addict,  that  policy  may  work  well  enough,  though  experience 
with  it  is  still  too  short  to  permit  one  to  be  confident  of  its  value. 

We  would  like  to  know  more  about  the  consequences  of  a  carefully  controlled 
heroin  maintenance  program  such  as  the  one  proposed  by  the  Vera  Institute  in  New 
York  City.  If  the  federal  government  approves,  heroin  would  be  available  to  a  small 
number  of  persons  who  have  failed  on  methadone,  but  only  on  condition  that  they 
undergo  various  treatment  programs  and  gradually  shift  off  heroin. 

But  whatever  the  success  of  a  small  experiment,  it  seems  likely  that  any  larger 
program  will  involve  real  risks  of  sustaining  the  habits  of  contagion  agents  likely  to 
recruit    new   addicts,   and   of  supplying,   through    illegal   diversions,   the   existing   black 
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market  in  drugs.  With  the  best  will  in  the  world,  it  is  probably  impossible  to  devise 
a  government  program  run  by  ordinary  nortals  that  can  provide  heroin  to  a  hundred 
or  two  hundred  thousand  addicts  on  an  out-patient  basis  in  a  way  that  will  avoid 
subsidizing  the  growth  of  the  addict  pool  and  supplying  debilitating  (as  opposed  to 
mere  maintenance)  doses.  If  that  is  true,  and  if  our  society  believes  that  it  has  some 
responsibility  for  preventing  addiction,  then  a  substantial  measure  of  legal  compulsion 
will  have  to  accompany  any  treatment  program,  especially  one  involving  heroin  main- 
tenance. 


"Dope  Fiend"  Mythology 

(By  A.  R.  Lindesmith') 

During  the  last  fifty  or  so  years  there  has  grown  up  in  the  United  States  a  body 
of  stereotyped  misinformation  about  drug  addicts.-  Sensational  articles  and  newspaper 
accounts  have  harped  upon  the  theme  of  the  "dope-crazed  killer"  or  the  "dope  fiend 
rapist"  until  the  public  has  learned  to  depend  upon  this  sort  of  literature  as  it  depends 
upon  the  output  of  fanciful  detective  mysteries.  The  fact  that  the  monstrous  persons 
depicted  exist  mainly  as  figments  of  the  imagination  does  not  alter  the  fact  that  this 
mythology  plays  an  important  role  in  determining  the  way  in  which  drug  addicts  are 
handled.  Among  serious  students  of  the  problem  and  among  others  who  have  some 
actual  first  hand  contact  with  drug  users,  as  for  example  prison  officials,  it  has  always 
been  recognized  that  the  American  public  is  singularly  misinformed  on  this  subject. 
Nevertheless,  the  organization  of  the  machinery  of  justice  that  deals  with  this  problem 
is  more  directly  based  upon  the  superstitions  of  the  man  on  the  street  than  it  is 
upon  anything  that  has  been  done  in  the  name  of  impartial  and  objective  analysis. 
It  is  the  purpose  of  this  paper  to  indicate  and  examine  some  of  these  popular  fallacies, 
to  analyze  their  function,  and  to  point  to  the  obstacles  that  stand  in  the  way  of 
a  more  realistic  appraisal  of  the  problem. 

Drug  addicts  are  often  regarded  as  the  most  dangerous  and  heinous  criminals  and 
are  linked  up  with  killing  and  rape.  This  delusion  has  been  smashed  so  many  times 
that  it  is  useless  to  devote  serious  attention  to  it.'  Suffice  it  to  say  that  students 
of  drug  addiction  have  always  been  in  unanimous  agreement  that  the  crimes  of  rape 
and  murder  are  rarely  committed  by  drug  users.  Every  publication  of  crime  statistics 
proves  this  over  and  over  again  for  anyone  who  cares  to  read.^  Likewise  it  has  been 
known  in  this  country  for  almost  a  century  that  the  principal  drugs  of  addiction, 
opium  and  its  derivatives,  inhibit  rather  than  stimulate  the  sex  function.  The  drug 
addict  is  ordinarily  not  interested  in  sex  and  is  frequently  virtually  impotent.  The 
overwhelming  proportion  of  law  violations  committed  by  drug  users  is  made  up  of 
violations  of  the  narcotic  laws  and  petty  offenses  against  property.'^ 

The  drug  user  must,  of  course,  violate  the  narcotic  laws.  While  it  is  technically 
true  that  the  use  of  drugs  is  not  in  and  of  itself  a  crime,  nevertheless,  in  practice 
the  addict  is  treated  as  a  criminal  and  the  laws  which  hedge  about  him  it  virtually 
impossible  for  him  to  avoid  violating  the  narcotic  laws  daily.  His  thieving  activities 
are  very  simply  explained  in  terms  of  the  prices  he  pays  for  his  drugs.  It  is  frequently 
estimated  that  the  average  cost  of  a  drug  habit  in  this  country  is  somewhere  between 
two  and  five  dollars  a  day.  One  must  add  to  this  the  fact  that  the  drug  user  must 
spend  a  large  proportion  of  his  time  maintaining  his  contacts  with  the  peddlers.  This 


'  Review  Editor  of  this  Journal.  Professor  of  Sociology  in  the  State  University,  Bloomington,  Indi- 
ana. 

^This  article  will  be  concerned  only  with  the  users  of  opiate  drugs.  Marihuana  and  cocaine  users 
represent  an  entirely  different  problem.  One  of  the  reasons  for  confusion  in  this  field  is  that  the  users 
of  totally  different  types  of  drugs  are  not  distinguished.  The  bad  reputation  of  the  opiate  user  is 
earned  for  him  in  part  by  the  cocaine  and  marihuana  users. 

^See,  e.g.  Dr.  Lawrence  Kolb,  "Drug  Addiction  in  Relation  to  Crime."  Menial  Hygiene  IX  (1925), 
p.  74ff   Also,  Terry  and  Pellens,  The  Opium  Problem.  1928. 

"See  page  12  of  the  annual  report  on  the  Traffic  in  Opium  and  Other  Dangerous  -  Drugs  for  the 
Year  Ended  December  31,  1936,  by  the  Bureau  of  Narcotics.  Also  see  Supplement  No.  143  to  the 
Public  Health  Reports,  "A  Statistical  Analysis  of  the  Clinical  Records  of  Hospitalized  Drug  Addicts," 
by  Michael  J.  Pescor. 

■^Thus  the  Annual  report  of  the  Bureau  of  Narcotics  for  1936,  summarizes  approximately  13,000 
felonies  committed  by  4,975  drug  users.  Of  this  total,  about  one-sixth  of  one  percent,  or  23  cases,  are 
classified  as  "murder  or  manslaughter"  and  rape  is  not  even  listed.  In  contrast,  8,427  of  the  felonies 
were  classified  as  "narcotic  convictions,"  1,898  as  "miscellaneous,"  1,313  "grand  larceny,"  609 
"burglary,"  278  "felonious  assault,"  278  "highway  robbery,"  100  "concealed  weapons,"  and  87 
"forgery." 
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means  that  if  he  is  to  maintain  a  habit  he  must  find  some  means  of  making  money 
quickly.  The  three  principal  methods  utilized  by  American  addicts  are  theft,  prostitution, 
and  drug  peddling. 

In  general,  drug  users  are  harmless  and  not  at  all  dangerous,  except  that  they  steal. 
They  rarely  carry  guns.  A  gun  to  most  addicts  would  simply  mean  another  object 
which  could  be  sold  or  pawned  in  t)rder  to  buy  another  "bindle  of  junk."  The  G-men 
who  deal  with  criminals  like  Dillinger  have  dangerous  occupations,  but  the  narcotic 
agent  who  deals  with  addicts  does  not.  The  vengeance  of  the  drug  peddler  is  directed 
mainly  toward  the  stool  pigeon  or  informer,  not  toward  the  agent.  A  few  years  ago 
a  Chicago  drug  peddler,  who  was  not  himself  an  addict,  shot  and  killed  an  addict 
named  Max  Dent.  He  did  so  because  the  latter  had  betrayed  him  to  the  law.  In 
the  terms  of  the  underworld  he  was  a  "rat"  and  according  to  the  code  of  the  underworld 
no  treatment  is  too  harsh  for  such  a  person.  It  is  probable  that  of  the  relatively 
few  murders  attributed  to  drug  law  violators  many  are  of  this  type.  The  general  public 
has  nothing  of  this  kind  to  fear.  Now  and  then  someone  will  have  his  pocket  picked 
or  other  property  stolen  by  a  drug  user  and  frequently  the  prostitute  is  a  drug  user 
but  the  principal  depradations  of  drug  addicts  are  carried  out  in  stores  and  particularly 
in  the  large  department  stores  of  our  cities,  where  the  opportunities  for  shop  lifting 
are  at  maximum. 

The  public  stands  in  virtually  no  danger  of  violence  at  the  hands  of  drug  users, 
except  in  those  relatively  rare  instances  when  a  user  of  the  drug  happens,  for  example, 
to  be  at  the  same  time  a  professional  holdup  man.  However,  addiction  is  rather  in- 
frequent among  underworld  characters  who  utilize  force  or  the  threat  of  it.  It  is 
more  common  among  such  types  as  pickpockets  and  shop  lifters  and  other  types 
that  do  not  resort  to  violence.  Even  in  those  cases  when  an  addict  is  also  a  gunman 
the  danger  resides,  not  in  the  use  of  the  narcotics,  but  in  the  presence  of  the  gun. 
The  use  of  narcotics  probably  inhibits  more  than  it  encourages  the  use  of  violence. 

The  most  substantial  effect  of  the  narcotic  problem  upon  the  public  is  the  economic 
one.  Aside  from  direct  theft  from  private  citizens,  the  public  pays  for  the  cost  of 
the  user's  expensive  habit  and  supports  the  underworld  illicit  traffic  in  opiates — one 
of  the  big  and  profitable  industries  of  our  country.  It  does  so  when  it  shoulders 
part  of  the  losses  from  thefts  from  merchants  when  these  merchants  succeed  in  passing 
these  losses  on  to  their  patrons.  The  contributions  of  respectable  citizens  to  prostitutes 
also  frequently  serve  to  give  financial  support  to  the  illicit  traffic.  In  addition  the 
public  pays  for  the  enforcement  of  the  laws  and  the  penal  institutions  in  which  addicts 
are  incarcerated.  Instead  of  being  concerned  over  this  invisible  and  unnecessary  form 
of  taxation  in  the  interests  of  an  underworld  business  the  public  has  permitted  itself 
to  become  aroused  and  indignant  over  dangers  which  are  often  fictitious. 

It  is  often  thought  that  addicts  are  easily  recognizable  either  by  reason  of  peculiar 
irresponsible  behavior  or  unusual  external  appearances  or  both.  This  notion  is  false. 
Medical  men  often  find  it  impossible  to  detect  the  drug  user  even  after  a  thorough 
physical  examination.  Thus  Chopra,  a  student  of  addiction  in  India,  who  has  had 
experience  with  thousands  of  drug  users,  asserts. 

We  know  from  our  extensive  experience  with  opium  addicts  in  India,  that  it 
is  impossible  to  detect  a  person  taking  opium  in  small  or  in  moderate  quantities, 
even  after  a  careful  physical  examination." 

E.  S.  Bishop,  a  prominent  American  medical  authority  states  that  if  an  addict  main- 
tains good  elimination  "he  will  escape  detection."'  Even  when  an  addict  uses  large 
quantities  of  drugs  the  matter  of  determining  that  fact  is  often  very  difficult,  the 
only  sure  way  being  to  catch  him  in  the  act  of  using  it  or  to  find  actual  traces 
of  the  drug  in  his  body.  The  drug  addict  driving  a  car  is  not  a  dangerous  person — not 
nearly  as  dangerous  as  the  respectable  citizen  who  has  had  a  couple  cocktails  or 
a  few  glasses  of  beer.  Assuming  that  the  addict  has  his  usual  dose  there  is  no  evidence 
to  indicate  that  his  skill  at  driving  a  car  would  be  any  greater  if  he  were  not  using 
the  drug.  Moreover,  it  is  quite  well  known  that  many  drug  users  have  carried  on 
for  many  years  in  occupations  requiring  skill  and  intelligence,  as  for  example,  the 
medical  profession. 

There  are  certain  external  indications  of  drug  addiction  but  none  of  these  signs 
is  reliable."  In  fact,  it  is  one  of  the  most  remarkable  things  about  drug  addiction 
that  the  steady  use  of  opiate  drugs  produces  virtually  no  known  significant  pathological 
symptoms.  In  a  recent  authoritative  study  conducted  by  well  known  biochemists,  medical 
men  and  physiologists,  the  results  of  which  were  published  by  The  American  Medical 
Association,  the  following  assertions  are  made: 


'^  The  Indian  Journal  of  Mfdual  Research  XX,  p.  561. 
'The  Narcotic  Dritf>  I'rohlem.  MacMillan,  1921  p.  47 
"I  refer  to  the  external  appearance  of  the  skin  and  t<i  the  reactions  of  the  eve. 
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The  study  shows  that  morphine  addiction  is  not  characterized  by  physical  deteri- 
oration or  impairment  of  physical  fitness  aside  from  the  addiction  per  se.  There 
is  no  evidence  of  change  in  the  circulatory,  hepatic,  renal  or  endocrine  functions. 
When  it  is  considered  that  these  subjects  had  been  addicted  for  at  least  five 
years,  some  of  them  for  as  long  as  twenty  years,  these  negative  observations 
are  highly  significant." 

The  same  authors  state, 

Fn  a  few  recognized  cases  of  opium  addiction  that  have  come  to  autopsy,  whether 
the   drug  was   being  taken   at   the   time   of  death   or   not,   the   pathologic   changes 
found  have  been  insignificant.'" 
Concerning  the   emaciated   appearance  of  some  addicts  which   has  sometimes  been 
assumed  to  be  characteristic  of  drug  users  these  authorities  state. 

We    believe    that    the   existence   of  considerable   emaciation    in   certain    cases   is 
caused    by    the    unhygienic    and    impoverished    life    of  the    addict    rather   than    by 
the  direct  effects  of  the  drug." 
Other  students  have   reached  similar  conclusions.  Thus  Terry  and   Pellens,  after  an 
exhaustive  and  critical  examination  of  an  extensive  literature  assert. 

Only   in   cases  where   large   doses  of  the   drug   are   being   consumed  can   casual 

observation   or  even   a  fairly  careful   examination  determine   the  existence   of  the 

condition    ...    It   has   been    reported   that   for   many   years   husbands   and    wives, 

to  say  nothing  of  other  members  of  the  family,  have  lived  in  complete  ignorance 

of  the   existence   of  this   condition    in   one   or   the   other   and   that   quite    possible 

the   average   physician,   unaccustomed   to  dealing  with   the   condition,  might  have 

difficulty  in  determining  its  existence.'^ 

In  view  of  the  above  results  of  research,  the  belief  that  a  drug  addict  automatically 

becomes  a  moral   degenerate,  liar,  thief,  etc.,  because  of  the  direct  influence  of  the 

drug,   is  simply   nonsense   quite   on   a  par  with   a  belief  in   witchcraft.   It   is  true   that 

many    American    addicts   belong   to   underworld    or   semi-underworld   groups   and   that 

their  behavior,   from   the   viewpoint   of  a   respectable   citizen,   is   often  despicable   and 

reprehensible,  but  is  it  also  true  that  there  are  many  drug  addicts,  even  in  the  United 

States,    whose    behavior    does    not    fall    in    these    categories    and    who    maintain    their 

self-respect  and  social  status.  There  is  no  necessary  or  invariable  connection  between 

the    taking   of  any    kind   of  drug   and    moral    degeneration.    This   fact   is   brought   out 

by    the    consideration    of  the    way    in    which    wealthy    addicts   with    political    influence 

manage   to   protect   themselves   from   arrest   and   detection   and    from   a   loss  of  social 

status.  As  Dr.  Lichtenstein  states. 

To   call    addiction,    a   disease   when    applied   to   the   wealthy,   and   a   vice   when 

referring  to  the  underworld  addict  is  nothing  short  of  criminal,  and  such  distinction 

serves   but   to   becloud   the   situation   and   to   interfere   with    the    ultimate    solution 

of  the    problem.    At   present    a   poor   addict    is   an    underworld    addict.    .    .    .    We 

as   physicians    have    no    right    to    refuse    treatment    to   the    poor   addict.    Similarly, 

hospitals    have    no    right    to    refuse    such    people    treatment,    and    we,    the    general 

public,    are    entirely    to    blame    if  by   forcing    the    addict   to    take    treatment   in    a 

penal   institution,  we  make  of  him  a  criminal, — and  that  is  exactly  what  we  are 

doing.''' 

In  other  words,  it  is  not  the  effect  of  the  drug  that  produces  the  alleged  deterioration 

of  character   in   the   addict,   but   rather  the   social   situations  into  which   he   is   forced 

by    the    law    and    by    the    public's    conception    of   addiction    which    does    the    damage. 

Well-to-do  addicts  who  are  in  a  position  to  protect  themselves  against  these  influences 

often  live  useful  and  productive  lives. 

It    is   beyond   question    that   most   of  the   addicts   who   are   arrested   and   imprisoned 
in  the  United  States  belong  to  the  poor  and  helpless  class  known  as  the  "underworld 


"Opium  Addiciion.   1929.  p.   115. 

'"  Ihid    p.   19. 

"  Ihid.  p.  20. 

'■'Op.  07,  p.  2.  On  page  514  these  authors  state,  "In  spite  of  frequently  repeated  statements  that 
the  use  of  opium  and  its  derivaties  causes  mental  and  ethical  degeneration  in  all  cases,  we  are 
inclined  to  believe  that  this  alleged  effect  has  not  been  established." 

'•'  Appendix  1  2  of  Documenialion  of  Fifth  Annual  Conference  of  Committees  of  the  World  Narcotic 
Defence  Association  and  International  Narcotic  Education  Association  held  in  New  York  In  193  2. 
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group."  Thus  W.  L.  Treadway  reports  that  a  total  of  2,407  narcotic  law  violators 
studied,  a  little  more  than  one-third  or  925  were  regularly  employed.  Of  the  same 
total  only  about  one-seventh,  or  352,  were  reported  to  have  been  in  "comfortable" 
enonomic  circumstances  before  arrest. '''  It  is  sometimes  assumed  that  this  situation 
is  inevitable  and  natural,  but  statistical  data  from  other  countries  reveal  that  such 
is  not  the  case.  In  Formosa,  for  example,  in  1905  more  than  90  percent  of  the 
addicts  are  reported  as  having  regular  occupations  and  about  seventy  per  cent  were 
reported  as  married  and  living  with  their  families.'*  R.  N.  Chopra,  speaking  of  addicts 
in  India  states. 

Our   cases   comprised   of  a   fairly   large   number  of  good   citizens,  agriculturists 

who  were  working  like  normal  individuals  without  any  appreciable  change  in  their 

social  behavior."* 

This  author  also  notes  a  tendency  for  members  of  the  underworld  to  seek  regular 

employment   and   to   leave   the   underworld   when    they   become   addicts.    It   should   be 

remembered   that   addicts   in   India  are   not   regarded   or  treated   as  criminals.   Chopra 

has  the  following  general  comment  to  make  on  Indian  opium  users. 

Opium  addicts  in  this  country  are  not  liars  or  moral  wrecks  as  has  been  ascribed 

by   some   authors  elsewhere.   Some  of  our  addicts  were   upright,  straight  forward 

and   self-respecting   individuals.   We   have   observed   that   moderate   consumers  of 

the  drug  and  a  majority  of  those  taking  even  larger  doses  are  generally  inoffensive 

to   society    .    .    .   The   opium   addicts   in    India   are   not   much   objected   to   by   the 

people  at  large,  but  persons  taking  large  doses  of  the  drug,  and  those  who  smoke 

opium,  are  shunned  by  respectable  citizens  lest  their  cJhildren  and  youths  should 

acquire   the   habit   by   force   of  example.   The   harm  done   by  an  opium   addict  is 

mainly  confined  to  himself  and  not  to  society." 

Chopra  found  that  about  two-thirds  of  Indian  addicts  showed  no  appreciable  changes 

in   their  general   behavior  as  a  consequence  of  the  habit,  and  described  the   changes 

in  the  other  one-third  of  the  cases  as  being  mainly  of  very  minor  character."* 

If  our  addicts  appear  to  be  moral  degenerates  and  thieves  it  is  we  who  have  made 
them  that  by  the  methods  we  have  chosen  to  apply  to  their  problem.  By  making 
it  impossible  for  drug  users  to  obtain  low  cost  legitimate  drugs  we  have  created  a 
huge  illicit  traffic  and  impoverished  the  addict.  The  price  of  illicit  drugs  is  ordinarily 
estimated  at  anywhere  from  ten  to  twenty  times  the  cost  of  legitimate  drugs.  It  is 
in  the  desperate  attempt  of  the  drug  user  to  meet  these  enormous  prices  that  he 
resorts  to  theft  and  prostitution.  If  we  were  to  set  about  deliberately  to  produce 
thieves  and  prostitutes  we  could  scarely  improve  on  this  situation. 

It  may  be  argued  that  addicts  are  thieves  and  prostitutes  before  becoming  addicts, 
and  no  doubt  that  is  sometimes  true.  A  number  of  investigations,  indicate,  however, 
that  more  than  half  of  our  addicts  have  no  criminal  records  of  any  kind  prior  to 
addiction."*  An  English  writer  correctly  appraised  our  situation  when  he  wrote. 

In  the  United  States  of  America  a  drug  habitue  is  regarded  as  a  malefactor, 
even  though  the  habit  has  been  acquired  through  the  medicinal  use  of  the  drug, 
as  in  the  case,  e.g.,  of  American  soldiers  who  were  gassed  or  otherwise  maimed 
in  the  Great  War.  The  Harrison  Narcotic  Law  was  passed  in  1914  by  the  Federal 
Government  of  the  United  States  with  general  popular  approval.  It  placed  severe 
restrictions  upon  the  sale  of  narcotics  and  upon  the  medical  profession,  and  neces- 
sitated the  appointment  of  a  whole  army  of  officials.  In  consequence  of  this  strin- 
gent law  a  vast  clandestine  commerce  in  narcotics  has  grown  up  in  that  country. 
The  small  bulk  of  these  drugs  renders  the  evasion  of  the  law  comparatively  easy, 
and  the  country  necessitated  the  appointment  of  a  whole  army  of  officials.  In 
consequence  of  this  stringent  law  a  vast  clandestine  commerce  in  narcotics  has 
grown  up  in  that  country.  The  small  bulk  of  these  drugs  renders  the  evasion 
of  the  law  comparatively  easy,  and  the  country  is  overrun  by  an  army  of  peddlers 
who  extort  exorbitant  prices  from  their  hapless  victims.  It  appears  that  not  only 
has  the  Harrison  Law  failed  to  diminsh  the  number  of  drug  takers — some  contend, 
indeed,  that  it  has  increased  their  numbers — but,  far  from  bettering  the  lot  of 
the   opiate   addict,   it   has  actually   worsened   it;  for  without  curtailing  the   supply 


'••"Some  Epidemiological  Features  of  Drug  Addiction,"  British  Journal  of  Inebriety,  XXVIII 
(1930),  pp.  50-54 

"^A.  Hischman.  Die  Opiumfrage,  1912,  p.  46. 

'""The  Opium  Habit  m  India,"  Indian  Journal  of  Medical  Research  XV  (1927). 

"  Ibid.  See  also  the  other  articles  by  this  author  in  the  same  journal  and  also  in  The  Indian  Medical 
Gazette. 

'"See  also  A.  R.  Lindesmilh,  "A  Sociological  Theory  of  Drug  Addiction."  American  Journal  of 
Sociology,  Xliii  (  1938),  pp.  593-609,  for  material  on  the  "normality"  of  the  drug  user. 

'"'Ilius  Michael  J.  Pescor  (op.  cit)  makes  this  statement  on  the  basis  of  the  results  of  the  study  of 
1,036  cases,  "If  the  addict  is  basically  a  criminal,  it  is  likely  that  he  would  have  committed  anti-social 
acts  prior  to  his  addiction;  yet  three-fourths  of  the  patients  had  no  delinquency  record  prior  to  addic- 
tion." (p.  8.)  Substantially  the  same  result  is  reported  by  Bingham  Dai,  Opium  Addiction  in  Chicago, 
Shanghai,  1937. 
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of  the  drug  it  has  sent  up  the  price  tenfold  and  this  has  had  the  effect  of  im- 
poverishing the  poorer  class  of  addicts  and  reducing  them  to  a  condition  of  such 
abject  misery  as  to  render  them  incapable  of  gaining  an  honest  livelihood.'-" 

The  whole  blame  for  addiction  is  sometimes  placed  upon  the  shoulders  of  the  well 
known  "bogey  man,"  the  dope  peddler,  who  is  blamed  for  spreading  the  habit  for 
the  alleged  purpose  of  extending  his  market.''  In  this  connection  it  should  be  remem- 
bered that  the  peddler  depends  upon  the  enormous  prices  which  he  is  able  to  obtain. 
The  situation  which  makes  these  prices  possible  is  created  directly  by  our  present 
laws.  Prospects  of  profits  of  more  than  a  thousand  per  cent  inevitably  attract  business 
talent  in  a  country  like  ours.  Peddlers  and  smugglers  in  such  a  situation  are  quite 
inevitable— just  as  inevitable  as  bootleggers  in  prohibition  era.  The  drug  peddler  does 
not  create  this  situation,  he  only  takes  advantage  of  the  opportunities  that  are 
presented. '- 

The  peddler  of  drugs,  contrary  to  a  widespread  belief,  does  not  ordinarily  attempt 
to  induce  non-users  to  try  the  drug.  Isolated  instances  of  this  may  occur,  but  the 
general  rule  is  quite  the  opposite.  The  reasons  for  this  are  obvious  once  they  are 
considered,  and  it  is  not  because  the  peddler  is  virtuous  and  innocent — he  is  far 
from  that.  He  does  not  try  to  seduce  non-users  because  it  does  not  pay  and  because 
it  is  too  dangerous.  The  ordinary  peddler  who  makes  the  actual  contacts  with  consumers 
leads  a  very  precarious  existence  outside  of  prison  living  in  constant  fear  of  the  law. 
He  is  arrested  and  evidence  against  him  is  obtained  through  the  use  of  drug  using 
stool  pigeons  posing  as  bona  fide  customers. ^'^  Addict  informers  must  be  used  for 
this  purpose  because  peddlers  have  long  since  learned  the  elementary  fact  that  if 
they  did  no  business  with  non-addicts  it  would  be  impossible  for  the  narcotic  agent 
to  obtain  direct  evidence  unaided.  If  peddlers  attempted  to  extend  their  markets  to 
non-users  they  would  facilitate  their  own  arrest.  The  sentences  imposed  upon  them 
in  such  circumstances  would  also  certainly  be  more  severe  than  they  otherwise  are. 

Inducing  non-addicts  to  try  the  drug  is  not  profitable  because  the  non-user  is  not 
initially  interested  in  paying  the  high  prices.  Peddlers  can  not  give  away  quantities 
of  the  drug  sufficient  to  establish  addiction  and  stay  in  the  business.  The  drug  user 
is  in  the  business  for  profit  and  usually  to  maintain  his  own  habit.  The  product  he 
handles  often  brings  as  much  as  $200  an  ounce — several  times  its  weight  in  gold. 
He  can  no  more  afford  to  give  it  away  than  a  jewler  can  afford  to  give  away  diamonds. 
Moreover,  most  of  the  peddlers  who  are  arrested  and  sent  to  prison  are  poor.  According 
to  W.  Treadway,  of  a  group  of  2,407,  2,055  were  not  in  comfortable  economic  circum- 
stances prior  to  arrest.'^  They  were,  in  other  words,  what  is  known  as  "boots"  or 
"boot  and  shoe  dope  fiends."  Persons  of  this  type  living  from  hand  to  mouth  and 
spending  a  large  proportion  of  their  time  in  penal  institutions  are  in  no  position  to 
give  anything  away  or  to  take  any  unnecessary  risks. 

The  large  scale  smuggler  and  peddler  likewise  cannot  promote  the  wider  use  of 
drugs  because  he  must  keep  the  nature  of  his  business  secret.  He  extends  his  market 
by  "muscling  in"  on  someone  else's  business  and  lets  the  spread  of  the  habit  take 
care  of  itself,   knowing  that  with   our  laws  as  they  are  and  with  human   beings  what 


^"Harrv  Campbell.  "The  Pathologs  and  Treatment  of  Morphia  Addiction,"  British  Jounuil  of  In- 
t'/jw/y  XX  (1923),  147-8 

-'  Even  Terry  and  Pcllcns  are  guilty  of  repeating  this  sort  of  thing  of  peddlers  (op  cit.,  p.  S7).  ITicy 
also  say  that  peddlers  give  away  enough  of  the  drug  to  addict  a  person  and  then  charge  enough  to 
make  up  for  their  losses.  No  evidence  has  been  produced  to  show  that  this  sort  of  thing  is  actually 
done. 

^-■|"he  implication  is  clear.  The  vsay  to  eliminate  the  peddler  is  to  eliminate  his  profit. 

^'ITiis  use  of  addicted  informers  is  one  t)f  the  unfortunate  and  unpuhlicized  aspects  of  the  enforce- 
ment of  narcotic  laws.  The  informer  uses  some  of  the  money  which  he  is  paid  by  the  government  to 
buy  illicit  drugs  from  peddlers  whom  he  has  not  betrayed  to  the  law.  It  is  stated  that  in  the  past  local 
Narcotic  Bureaus  actually  themselves  doled  out  the  drug  to  the  informers  working  for  them.  The 
practice  of  using  stool  pigeons  has  the  effect  of  placing  some  of  the  responsibility  for  the  way  in 
which  the  law  is  enforced  upon  one  of  the  most  despised  underworld  types. 

'"  LiKus  ciii'J.  This  indicates  the  significant  fact  that  the  profits  of  the  drug  traffic  dci  not  end  up  in 
the  pockets  of  the  people  wh<i  are  sent  to  prison  for  peddling  drugs.  It  may  safely  be  asserted  that  the 
persons  who  profit  from  the  drug  traffic  are  not  addicts  and  that  they  do  not  spend  much  time  in 
prison. 
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they  are  there  will  always  be  those  who  will  permit  their  curiosity  to  overcome  their 
judgment  and  keep  the  market  lively.^'* 

Another  current  myth  is  that  all  addicts,  in  accordance  with  the  proverb  that  "misery 
loves  company,"  have  a  positive  mania  for  making  new  addicts.  This  is  nothing  but 
gratuitous  slander  of  an  unfortunate  and  helpless  group.  This  particular  myth  is  current 
in  the  United  States,  but  it  is  curiously  absent  in  other  countries  of  the  world.  Drug 
addicts  have  been  observed  and  studied  for  at  least  three-quarters  of  a  century  in 
this  country  and  in  Europe,  but  the  idea  that  each  addict  makes  it  his  purpose  to 
obtain  new  recruits  is  emphasized  only  in  one  country — the  United  States.  In  England 
France,  Germany,  Russia,  India,  etc.,  it  has  not  been  noticed.'*"  Throughout  the 
nineteenth  century  it  was  not  noticed  in  the  United  States  either.^'  Curiously  enough 
this  myth  appears  to  have  only  local  circulaticm  and  a  very  recent  origin. 

It  is  true  that  people  become  addicts  through  association  with  persons  who  are 
already  addicted,  but  that  does  not  mean  that  the  user  deliberately  makes  an  addict 
of  the  non-user.  It  is  through  contacts  with  the  user  of  the  drug  that  the  non-addict 
has  his  curiosity  aroused  to  the  point  where  he  wants  to  experiment  with  the  drug. 
Frequently,  probably  usually,  the  beginner  is  warned  solemnly  against  the  dangers 
involved,  but  he  goes  ahead  in  spite  of  these  warnings,  believing  in  his  own  powers 
of  resistance.  The  inconsistency  of  the  attempt  to  blame  the  addict  for  making  new 
addicts  is  indicated  by  the  fact  that,  once  addicted,  no  one  is  inclined  to  excuse 
the  addict  on  the  grounds  that  he  was  innocently  lured  into  the  habit  by  another 
user.  In  fact,  quite  a  different  position  is  taken.  Not  only  is  the  user  blamed  for 
spreading  the  habit  but  the  new  addict  is  immediately  declared  to  be  fully  responsible 
for  his  own  addiction  and  is  punished  accordingly. 

The  assumption  that  all  addicts  try  to  spread  the  habit  is  given  as  a  justification 
for  imprisoning  them  under  the  erroneous  assumption  that  the  habit  cannot  be  spread 
in  prison.  However,  if  this  is  a  reason  for  incarcerating  the  drug  user  he  should 
be  tried  in  court  for  that  offence.  Evidence  should  be  presented  to  prove  that  he 
has  in  fact  attempted  to  induce  a  non-addict  to  become  an  addict.  The  victims  of 
venereal  disease  also  sometimes  deliberately  infect  others  but  that  is  not  regarded 
as  an  excuse  for  sending  all  the  victims  of  this  disease  to  prison. 

Drug  addicts  in  the  United  States  are  punished  for  being  addicts.  The  establishment 
of  narcotic  farms  has  been  a  gesture  in  another  direction,  but  is  essentially  futile 
as  long  as  the  general  social  and  legal  situation  of  the  drug  user  remains  what  it 
is.  Regardless  of  attempts  to  pretend  otherwise  the  narcotic  farms  are  regarded  as 
prisons  by  the  addicts.  They  are  places  where  one  "does  time."  The  addict  who 
earnestly  wishes  to  break  his  habit  has  virtually  no  other  course  open  to  him  except 
to  go  to  prison  —  unless,  of  course,  he  has  money.  Sending  the  addict  to  prison  serves 
no  useful  purpose.  In  fact,  the  stigma  of  the  prison  sentence  with  its  resultant  social 
disgrace  and  loss  of  employment  and  position  and  the  extensive  acquaintanceships 
with  drug  users  and  peddlers  established  in  prison,  merely  aggravates  the  plight  of 
addict  when  he  is  released  and  makes  it  harder  for  him  to  break  away  from  his 
habit.^" 

A.  M.  Turano,  in  an  excellent  article  on  addicts  entitled  "Punishment  for  Disease," 
summarized  the  official  attitude  toward  treating  addicts,  as  follows. 

Thus  it  appears,  on  the  whole  that  in  begrudgingly  offering  medical  care,  the 
law  stands  at   the   bedside  of  the  addict   as  a  fumbling  nurse  with   healing  balm 


^^  It  would  be  positively  silly  to  suppose  that  the  late  Rothstein  of  New  York,  who  is  reputed  to 
have  made  a  great  deal  of  his  fortune  through  handling  drugs,  would  have  taken  the  risk  of  urging 
the  habit  upon  someone  so  as  to  increase  his  profit  by  a  few  dollars. 

'^""The  literature  offers  instances  in  which  addicts  have  deliberately  imposed  the  habit  upon 
someone  but  they  are  rare,  and  as  far  as  I  know  no  competent  student  of  addiction  in  European 
countries  has  ever  maintained  that  all  or  most,  or  even  many  addicts,  sought  to  do  this. 

^' See  Calkins,  Opium  and  ihe  Opium  Appetite,  Philadelphia,  1871.  This  is  one  of  the  most  informa- 
tive books  of  the  nineteenth  century  on  this  subject.  Literally  hundreds  of  cases  are  cited  and  many 
different  shades  of  opinion  are  discussed  but  the  idea  under  consideration  had  obviously  not  occurred 
to  anyone  at  that  time. 

^"Thus  there  is  a  population  of  about  1600  at  the  Annex  of  the  Fort  Leavenworth  Penitentiary.  As- 
suming that  there  arc  about  300  new  cases  admitted  each  month,  an  inmate  has  the  opportunity  of 
meeting  2800  drug  peddlers  and  addicts  in  the  course  of  a  year  When  released  he  may  meet  former 
prison  comrades  in  almost  any  city  in  the  United  States  and  each  such  meeting  represents  a  tempta- 
tion to  resume  the  use  of  the  drug.  This  situation  also  facilitates  the  peddling  of  drugs  and  entry  into 
other  criminal  occupations. 


361 

in  one  hand  and  a  primitive  tomahawk  in  the  other,  unable  to  decide  whether  to  attack  the 
disease  or  punish  its  owner  for  having  acquired  it.-^ 

As  August  VoUmer  says,  "Drug  addiction  ...  is  not  a  pohce  problem;  it  never 
has  been,  and  never  can  be  solved  by  policemen."'"' 

Why  then  does  the  situation  continue  as  it  is?  It  is  at  this  point  that  the  mythology 
surrounding  drug  addiction  plays  its  part.  An  ideology,  based  on  the  distortion  and 
misrepresentation  of  fact,  has  been  given  a  veneer  of  plausibility,  which  has  made 
it  attractive  as  well  as  exciting  to  the  man  on  the  street.  This  ideology  serves  to 
justify  the  severe  treatment  generally  accorded  the  drug  user,  and  is  utilized  by  vested 
interests  to  frighten  the  public  into  appropriating  more  and  more  funds  to  combat 
the  great  "dope  menace."  Solemn  discussions  are  carried  on  about  lengthening  the 
addict's  already  long  sentence  and  as  to  whether  or  not  he  is  a  good  parole  risk. 
The  basic  question  as  to  why  he  should  be  sent  to  prison  at  all  is  scarely  mentioned. 
Eventually,  it  is  to  be  hoped  that  we  shall  come  to  see,  as  most  of  the  civilized 
countries  of  the  world  have  seen,  that  the  punishment  and  imprisonment  of  addicts 
is  as  cruel  and  pointless  as  similar  treatment  for  persons  infected  with  syphilis  would 
be. 

However,  if  we  are  to  continue  to  punish  the  drug  user  for  his  misfortune,  turning 
him  over  to  the  tender  mercies  of  policemen  for  "treatment,"  the  mythology  we  have 
described  will  be  useful.  We  can  continue  to  offer  him  the  haven  of  a  penicentiary 
instead  of  a  hospital  and  justify  ourselves  by  pointing  out  that,  after  all,  he  deserves 
nothing  better.  Besides  being  a  vicious  and  degenerate  person  seeking  to  infect  others, 
he  is  naturally  inclined  toward  theft,  prostitution,  and  any  crime  whatever.  If  we  throw 
him  into  prison  he  will  only  be  able  to  spread  the  habit  to  other  prisoners.  The 
final  ironic  touch  is  the  argument  that  the  incarceration  of  addicts  deprives  peddlers 
of  their  market.  On  this  basis  all  honest  persons  should  be  thrown  into  prison  so 
that  pickpockets  would  have  only  each  other  to  steal  from. 

The  "dope  fiend"  mythology  serves,  in  short,  as  a  rationalization  of  the  status  quo. 
It  is  a  body  of  superstition,  half-truths  and  misinformation  which  bolsters  up  an  indefen- 
sible repressive  law,  the  victims  of  which  are  in  no  position  to  protest.  The  treatment 
of  addicts  in  the  United  States  today  is  on  no  higher  plane  than  the  persecution 
of  witches  of  other  ages,  and  like  the  latter  it  is  to  be  hoped  that  it  will  soon  become 
merely  another  dark  chapter  of  history. 


The  Political  Economy  of  Illicit  Drugs* 

(By  Matthew  G.  Yeager,  B.A.) 

Matthew  G.  Yeager  received  his  B.A.  degree  in  1972  from  the  School  of  Criminology, 
University  of  California  at  Berkeley.  He  was  formerly  a  consultant  with  the  Pennsylvania 
Crime  Commission  and  is  the  author  of  "The  Gangster  as  White  Collar  Criminal: 
Organized  Crime  and  Stolen  Securities,"  8  Issues  in  Criminology  49  (1973).  Currently, 
he  is  completing  his  master's  degree  at  the  School  of  Criminal  Justice,  State  University 
of  New  York  at  Albany. 

"You  can't  isolate  the  drug  economy  from  the  nature  of  that  community  in  which 
the  economy  exists;  and  if  you  ask  what  the  function  of  the  economic  subsystem 
is,  you  have  to  ask  what  is  the  function  of  it  in  relation  to  the  community  that 
really  sustains  it."  Urban  Ethnographer  Alan  Sutter. 

The  history  of  criminology  is  replete  with  generalizations  and  speculations  about 
the  nature  and  cause  of  crime.  In  1876,  Cesare  Lombroso  argued  that  many  criminals 
were  biological  degenerates,  that  they  were  "born"  criminals,  atavistic  throwbacks  to 
earlier  primitive  man.  Several  years  before  his  death  in  1902,  Lombroso's  amended 
theory  included  "criminaloids"  whose  mental  and  psychological  abnormalities  generated 
criminal  behavior  under  certain  circumstances.' 

Hewitt  and  Jenkins  applied  Freudian  psychoanalysis  to  the  problem  of  crime  and 
concluded  that  juvenile  delinquents  fell  neatly  into  three  categories:  the  "neurotic" 
delinquent  whose  overly-inhibited  superego  causes  him  to  relieve  mounting  tension 
through  neurotic  disorders;  the  delinquent  whose  weak  superego  causes  him  to  transform 
"primitive  impulses"  into  violent  and  unsocialized  criminal  behavior;  and  the  delinquent 
whose  superego  inhibits  primitive  impulses  directed  against  an  in-group  (such  as  a 
juvenile  gang),  but  not  against  his  parents,  society,  or  the  community.* 


"  r/ie  American  Mercury  XXXVI,  December,  1935. 

'■'"The  Police  and  Modern  Society,  Berkeley   1936.  p.    118.  See  also,  Harry  Elmer  Barnes,  Sociel\  in 
Transition,  1 939,  on  this  problem. 

•Notes  at  end  of  article,  pp.  372-377. 
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In  the  late  19th  century,  the  study  of  crime  was  dominated  by  the  Positivist  School. 
Many  Positivists  focused  on  the  "abnormalities"  and  characteristics  of  the  individual 
crimmal,  rather  than  on  his  criminal  act  or  the  illness  of  social  institutions.  They 
searched  vain  for  differences  between  "honest"  citizens  and  criminals,  often  devising 
strange  typologies  of  psychological  anolmaly,  physiological  deformity,  degeneracy,  in- 
sanity, and  biological  and  genetic  atavism.^ 

By  the  middle  of  the  20th  century,  sociologists  like  Robert  Merton,  Albert  Cohen, 
and  Cloward  and  Ohiin  theorized  that  serious  crime  occurred  primarily  among  the 
poor  and  ethnic  minorities.  Deviant  behavior  was  said  to  result  from  "anomie,'  and 
the  frustration  and  inability  of  the  lower  classes  to  succeed  in  white,  middle-class 
schools  and  on  the  discriminatory  job  market.  Thus  denied  legitimate  opportunities, 
crime  served  as  an  expression  of  revenge,  as  an  alternative  means  of  obtaining  success, 
wealth,  power,  and  social  status  in  an  unjust  society. "•  Most  important,  these  theorists 
labelled  drug  addiction — and  for  that  matter  any  regular  use  of  illegal  drugs — as  a 
"retreatist"  adaptation  to  social  problems.  Looked  upon  as  a  "double  failure,"  the 
addict  turned  to  drugs  because  he  or  she  was  unable  to  achieve  success  by  either 
legitimate  or  criminal  means. ^ 

A  different,  although  not  necessarily  contradictory,  perspective  has  arisen  from  the 
study  of  economics,  law  and  comparative  anthropology.  It  assumes  that  there  are 
no  innate  differences — psychological,  physiological,  social  or  genetic — between 
"criminals"  and  noncriminals.  Behavior  defined  as  criminal  in  one  part  of  the  world 
almost  always  has  a  legal  counterpart  in  another  culture  or  society.  Thus,  the  substantive 
difference  between  criminals  and  noncriminals  can  be  found  in  a  politically  derived 
label  applied  to  selected  types  of  behavior."  Robert  Maclver  summarizes  this  observation 
nicely: 

The  law  is  forever  changing,  adding  new  crimes  to  the  catalogue  and  cancelling 
former   ones    .    .    .   Since,   then,   crime   varies   with   the   law,   the   conditions   that 
evoke   it   are   equally   variant.   Moreover,   the   social   conditions  that  increase   the 
frequency   of  some   categories   of  crime   may   diminish   the   frequency  of  others. 
Crime,  then,  is  essentially  relative.  It  has  no  inherent  quality  or  property  attaching 
to  it  as  such,  (or)  attaching  to  crime  of  all  categories  under  all  conditions.^ 
Given    one's    perception    of   reality,    criminal    behavior,    like    noncriminal    behavior, 
generally  represents  a  rational  choice  of  opportunities.*  To  clarify  this  insight,  I  have 
sittempted  to  analyze  the  political  economy  of  the  illicit  **  drug  market  in  American 
society.   Initially   I   examined   the   motiviation  for  illegal  drug-peddling  careers  among 
lower  class  populations,  focusing  primarily  on  the  attraction  of  the  irregular  economy  ^" 
as  a  means  of  employment  and  the  historical  basis  for  this  type  of  structural  deviance. 
My  main  purpose,  however,  is  to  analyze  the  efficacy  of  America's  effort  to  suppress 
illegal  drugs. 

The  contemporary  approach  to  the  "drug  problem"  in  American  is  dominated  by 
the  legal  and  medical  models  of  social  control.  The  legal  model  assumes  that  the 
criminal  is  individually  responsible  for  his  drug  abuse  and  should  therefore  be  punished. 
The  medical  model,  on  the  other  hand,  argues  that  the  criminal  is  ill,  either  physically, 
psychologically,  or  socially,  and,  therefore,  requires  sequestration  and  rehabilitation. 
Both  suggest,  however,  that  the  primary  cause  of  drug  abuse  lies  within  the  individual 
himself."  As  a  point  of  departure,  I  maintain  that  the  current  strategy  is  a  failure 
because  it  ignores  certain  political  and  economic  characteristics  of  the  market  in  illicit 
drugs  which  are  causatively  linked  to  the  perpetuation  of  the  "drug  problem"  in  .Amer- 
ica. 

TAKING    CARE    OF    BUSINESS:    THE    MARKETPLACE 

Researcher:  You  mentioned  that  you  were  involved  in  some  of  this.  You  made, 
apparently,  quite  a  bit  of  money? 

Manny;  Yeah. 

Researcher:  How  did  you  get  involved?  How  did  you  begin? 

Manny:  Well,  I  always  had  a  lot  of  chances  to  get  involved  in  .  .  .  any  kind 
of  rackets  .  .  .  because  I  knew  a  lot  of  guys. 

Researcher:  What  made  you  know  so  many  guys? 

Manny:  .  .  .  We  were  fighting  an  Italian  club;  we  were  shooting  back  and  forth 
in  the  Italian  neighborhood,  and  a  lot  of  racketeers  were  very  disturbed  about  it 
because  there  were  cops  around  most  of  the  time.  So  they  had  some  Spanish  guys 
who  were  working  in  the  neighborhood  collecting  numbers,  call  us  together;  and  they 
told  us  that  the  racketeers  were  getting  very  disturbed. 

They  were  getting  very  angry.  Naturally,  as  a  kid  you  know  a  racketeer  to  you 
is  something  great.  So  it's  something  you  respect.  You  hear  a  lot  of  stories,  and 
you're  afraid,  and  all  that  crap.  So  they  called  us  together,  and  we  had  a  meeting. 
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They  told  us  they  wanted  it  stopped,  and  naturally  we  respected  them.  And  we  stopped. 
From  there  I  knew  that  this  guy  (Spanish  numbers  runner)  was  doing  something  with 
him  (Italian  racketeer).  At  first,  I  wasn't  too  interested  in  getting  in  any  of  the  rackets. 
I  was  very  much  with  the  club,  you  know.  But  then  a  couple  of  years  later  1  was 
waiting  in  a  place  and  some  guy  was  telling  me  there  was  so  much  money  involved 
in  drugs. 

He  kept  asking  me  if  I  knew  anybody.  So  I  started  to  think.  I  remembered  the 
Spanish  guy  and  the  other  guy.  From  there  I  got  right  into  it.  And  we  hooked  a 
pretty  big  business  out  of  it.  Something  like  $1,800  a  week.  And  we  got  something 
like  five  guys  working  together,  and  we  used  to  split  somewhere  from  $300  a  week 
to  $400.  But  most  of  the  money  we  used  to  blow  it.  Then  I  quit.  A  couple  of 
weeks  later  I  was  broke  so  I  went  back  in.  A  week  later  I  was  caught  .  .  .  and 
that  was  the  end  of  it."'^ 

Criminal  careers  can  be  analyzed  with  respect  to  the  opportunities  and  economic 
demands  of  the  community  and  larger  society.  From  this  perspective,  the  "opportunity 
structure"  for  deviant  behavior  and  the  nature  of  the  illicit  market — often  characterized 
by  a  demand  for  highly  valued  goods  and  services  within  a  community — are  important 
determinants  of  one's  socialization  into  drug-peddling  activities.  Keeping  this  in  mind, 
however,  should  not  force  us  to  ignore  the  effects  of  peer  pressure  and  family  socializa- 
tion.''' 

In  1966,  a  study  of  Harlem  residents  in  New  York  concluded  that  roughly  two 
out  of  every  five  adult  inhabitants  had  some  illegal  income,  and  that  one  out  of 
five  appeared  to  exist  entirely  on  money  derived  from  illegal  sources.'^  According 
to  the  1971  Manpower  Report  of  the  President: 

The  absence  of  employment  opportunities  which  could  lead  to  a  radical  improve- 
ment in  ]'fe  styles  and  movement  out  of  the  slums  seems  to  be  the  basic  reason 
why  job  .'ven  those  which  pay  above  the  minimum  wage,  were  sometimes  regarded 
disdai;  r-:  ly. 

The  yv>i:ng  people  (from  Harlem)  interviewed  had  little  hope  of  significant  in- 
creases in  earning,  because  they  saw  so  little  chance  of  an  occupational 
breakthrough.  At  best,  they  expected  marginal  employment  at  wages  which  should 
allow  them  to  "get  by."  The  incentive  to  work  hard  in  order  to  affect  a  major 
change  in  their  way  of  life  was  absent. 

Hustling  was  often   regarded  as  a  logical   and   rational  option.   The  market  for 
gambling,  numbers,  prostitution,  and  narcotics  is  large  and  highly  profitable,  and 
the  possibility  of  "being  on  one's  own"  competes  powerfully  with  the  opportunities 
available  in  the  regulated  middle  class  world.''' 
In  today's  marketplace,  there  is  relatively  little  room  for  the  untrained  and   unedu- 
cated.   In    1900,    18    percent  of  the   labor  force   held   white-collar  jobs;   today,   white- 
collar  workers  represent  48  percent  of  the  force.'"  Furthermore,  national  surveys  con- 
ducted for  the  Bureau  of  Labor  Statistics  show  that  in  1974,  when  the  national  jobless 
rate    for   all    groups    was    5.6    percent,    it    was    14.0   percent   for   white    teenagers   and 
32.9  percent  for  black  and  other  ethnic  group  teenagers.'' 

The  "legitimate"  jobs  open  to  many  ghetto  residents,  especially  to  yt)ung  black 
males,  typically  pay  low  wages,  offer  relatively  demaning  assignments  and  carry  the 
constant  risk  of  layoff  In  contrast,  many  kinds  of  crime  in  the  ghetto  often  bring 
higher  monetary  return,  even  social  status  and — "at  least  in  some  cases  like  numbers 
running — sometimes  carry  relatively  low  risk  of  arrest  and  punishment.""* 

In  Philadelphia,  an  analysis  of  juvenile  gangs  found  that  each  gang  leader  had  his 
hustle,  open  specializing  in  some  illegal  activity  whose  take  was  relatively  small. 

Like,  I  haven't  worked  in  a  hell  of  a  long  time,  you  know,  on  a  job.  I  have 
no  means  of  getting  no  money  without  that  knowledge  that  I  know  in  the  streets. 
My  gam.e  is  hustling,  period.  See,  I'm  a  good  tlimflam  man,  you  know.  I  know 
various  things  about  various  different  arts  that  you  all  just  heard  about  and  read 
about."* 
In  Los  Angeles,  a  black  youth  talked  about  dealing  in  kilos  of  marijuana  and  the 
economics  of  drug  distribution: 

You   double   your  money   mostly,   then   you'll   at  least  double   your  money   and 

still   make  some.   You'll  get  about   $300  if  you   pay   $135,   depending  upon  what 

size.    .    .    .   That's  what   you're   looking   for   when   you   first   go   take   care    of  the 

business.    Right  on.    .    .    .   They   will   tell   you   that  you   will   at   least  double   your 

money  and  possibly  you  might  make  more.^" 

Consequently,  when  economic  and  political  conditions  combine  to  create  a  profitable 

black   market  in  goods  or  services,  many  whose   access  to  legitimate  jobs  is  limited, 

find   criminal   activity   an   accessible   means  of  employment.   Thus,   drug  dealing   as   a 

business  can  be  characterized  by  few  technological  requirements,  extremely  high  profits, 

and  minimal  educational  demands. 
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Nonetheless,  in  the  eyes  of  America's  white  majority,  the  "hustler"  symbohzes  an 
"evildoer"  preying  on  the  weaknesses  and  vices  of  the  public.  But  from  another  perspec- 
tive, hustling  is  very  much  a  part  of  America's  ethic  of  free  enterprise  and  individual 
initiative.  The  ideals  which  characterize  "hustling." — economic  rationality,  achievement 
by  individual  skills,  and  honesty  (rep)  with  one's  customers — "are  norms  which  we 
ascribe  to  economic  activity  in  the  'square  world'  of  the  American  middle  class."'" 
Alan  Sutter  describes  this  hustling  spirit: 

When  you   playin'  gangster,  you  hittin'  on  dudes,  just  kick  ass  wherever  you 
be.  But  then  you  start  playin',  you  know,  you  try  to  jump  sharp.  Don't  be  wearing 
them   bell   bottom  jeans   and   actin'   crazy.   The   thing   is   where   you   want   to   be 
mellow.   So   I   was   startin'  to  get   my  game   together.   You   try  to   mack   (pimp), 
or  you  shoot  pool,  or  you  start  dealin'  a  little  weed  or  whatever.   Everybody's 
got  their  little  game  and  everybody's  got  their  little  front,  and  you're  gonna  get 
sharp." 
Regardless  of  its  ethnic  and  cultural  characteristics,  hustling  becomes  nothing  more 
than  regional  economic  activity  focused  toward  goals  that  segments  of  the  community 
desire.  Individuals  in  poverty  areas  simply  have  access  to  certain  types  of  crime,  while 
white-collar    workers    and    politicians    have    access    to    more    complex — and    profita- 
ble— criminal  machinery. 

The  drug  dealer  fits  a  pattern  common  to  crime  in  America.  As  Daniel  Bell  once 
noted,  "Americans  have  had  an  extraordinary  talent  for  compromise  in  politics  and 
extremism  in  morality.  .  .  .  Yet  in  no  other  country  have  there  been  such  spectacular 
attempts  to  curb  human  appetites  and  brand  them  as  illicit,  and  nowhere  else  such 
glaring  failures."  A  short  history  of  illicit  enterprise  in  America  aptly  illustrates  how 
crime  has  served  as  an  elusive  symbol  of  success  and  upward  mobility  for  the  poor 
and  the  immigrant. 

THE  HISTORICAL  SETTING:  STRUCTURAL  DEVIANCE 

I'm  a  public  benefactor.  .  .  .  You  can't  cure  thirst  by  law.  They  call  Capone 
a  bootlegger.  Yes,  it's  bootleg  while  it's  on  the  trucks,  but  when  your  host  at  the 
club,  in  the  locker  room,  or  on  the  Gold  Coast  hands  it  to  you  on  a  silver  platter, 
it's  hospitality.  What's  Al  done  then?  He's  supplied  a  legitimate  demand.  Some  call 
it  bootlegging,  some  call  it  racketeering.  I  call  it  a  business.  They  say  1  violate  the 
prohibition  law.  Who  doesn't?" 

The  slum  has  traditionally  been  linked  to  street  crime  and  vice  in  America.  Edward 
Crapsey  in  his  1872  survey  of  the  New  York  underworld,  lamented  the  fact  that 
the  foreign  born — mainly  Irish  and  German — were  so  enm.eshed  in  poverty,  vice,  and 
alcoholism." 

Herbert  Asbury's  monographs  on  the  underworld  in  San  Francisco,  Chicago,  New 
Orleans,  and  New  York  underscore  the  obvious  fact  that  the  slums  catered  to  criminal 
gangs,  bawdy  houses,  robbers,  pickpockets,  gamblers,  juvenile  delinquency,  and  com- 
mercialized vice.**  In  fact,  many  of  the  notorious  street  criminals  at  the  turn  of  the 
century  were  native-born  Irish:  the  Bowery  Boys,  Dead  Rabbits,  Five  Points,  the  Whyos, 
Monk  Eastman,  Paul  Kelly,  James  Riley,  Buff  Higgins,  Jimmy  McGann,  Tom  Newhouse, 
Tug  Wilson,  Irish  Houligan,  Phil  Oster  among  others.  The  Irish  were  known  for  their 
control  of  the  docks,  scores  of  criminal  gangs,  brothels,  and  political-machine  connec- 
tions. 

Several  decades  later,  after  the  immigration  of  Jews  from  Eastern  Europe,  new 
ethnic  names  began  to  appear  on  police  blotters.  As  Jewish  gangsters  began  to  climb 
the  ladder  of  the  underworld,  they  became  famous  for  labor  racketeering,  bootlegging, 
and  the  development  of  gambling.  Arthur  Fleggenheimer,  Meyer  Lansky,  Louis 
Buchalter,  Waxey  Gordon,  Legs  Diamond,  and  Arthur  Rothstein  were  some  of  the 
more  prominent. 

In  the  late  19th  and  20th  centuries,  illegal  enterprise  in  Chinatown  was  usually 
controlled  by  secret  societies,  more  popularly  known  as  tongs.  Like  secret  societies 
in  China,  the  tongs  recruited  their  members  from  among  the  disenfranchised  who 
were  "angered  and  ostracized  from  Chinatown's  more  powerful  clans *^  and  merchantile 
elites.  The  largest  tongs  were  the  Hip  Sing,  the  On  Leong,  the  Bing  Kong,  and  the 
Suey  Sing,  many  of  which  had  branches  in  every  American  Chinatown.*''  Revenues 
from  the  Chinese  vice  districts  came  from  opium  smoking,  gambling,  and  prostitution, 
patronized  by  white  working-class  males  and  Chinese  sojourners.  However,  by  the 
late  1930's  the  equalization  of  the  sex  ratio  among  American  Chinese  (in  1890  there 
were  26  Chinese  men  for  every  Chinese  woman  in  the  U.S.)  and  opposition  from 
merchants 's  associations  forced  a  gradual  decline  of  the  vice  resorts.*"  "As  their  assets 
shifted  from  bordellos  to  restaurants,  tongs  began  to  call  themselves  'Merchant'  Associa- 
tions"'" and  were  slowly  admitted  to  the  ruling  elite  of  Chinatown.  Today,  the  remnants 
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of  the  early  tongs  still  operate  most  of  the  profitable  gambling  in  American  Chinatowns, 
while  exerting  considerable  political  control  over  the  Chinese  community  as  a  whole."" 

The  rise  of  the  Italian  "gangster"  occurred  during  a  period  of  American  history 
most  important  to  the  formation  of  large-scale  crime  syndicates.  Because  their  rise 
in  the  underworld  is  closely  associated  with  Prohibition,  the  Italians  have  often  been 
blamed  for  the  creation  of  organized  crime  in  the  United  States.  The  southern  Italian 
heritage  of  suspicion  toward  official  government  and  the  feudal  structure  of  the  Italian 
family  played  a  major  role  in  the  formation  of  several  "Italian"  crime  families.  In 
many  Little  Italys  across  the  United  States  during  Prohibition,  "racketeers"  organized 
scores  of  Italian  families  to  make  wine  and  alky,  thereby  profiting  from  the  criminaliza- 
tion of  alcohol.  As  such,  while  often  feared,  the  "Italian"  gangster  was  an  admired 
folk  hero  in  his  community.  More  often  than  not,  he  represented  the  Horatio  Alger 
myth  of  American  success  which  so  many  immigrants  strived  for. 

When  the  rich  profits  from  bootlegging  declined  after  the  repeal  of  the  Volstead 
Act,  the  leading  Italian  racketeers  and  other  ethnic  groups  moved  into  the  lucrative 
business  of  illegal  gambling.  Throughout  the  forties  and  fifties,  gambling  and  loan 
sharking  provided  the  mainstay  for  large-scale  criminal  syndicates  in  America. 

Today,  as  legitimate  opportunities  open  for  the  Italian  middle  class,  and  as  more 
Italian  racketeers  move  into  legitimate  business  and  less  visible  white-collar  offenses, 
other  ethnic  groups  have  captured  the  lower  rungs  of  the  underworld.  Hence,  it  is 
not  surprising  to  see  reports  that  blacks  and  Latins  are  displacing  Italian  and  Jewish 
Americans  in  the  control  of  numbers  gambling,''^  or  to  find  considerable  participation 
by  blacks  and  Latin  ethnic  groups  in  drug  distribution  (especially  heroin  or  cocaine). 
In  fact,  law  enforcement  officials  assert,  based  partly  on  their  own  intelligence  sources 
and  arrest  statistics,  that  narcotics  importation  and  distribution  is  slowly  being  "taken 
over"  by  black,  Chinese,  Mexican,  Cuban  and  South  American  syndicates.''''  Blacks 
and  Latins  "no  longer  depend  solely  on  the  white  elements  of  organized  crime  for 
their  major  source  of  drugs. "'''  Thus,  according  to  the  New  York  Times,  the  Drug 
Enforcement  Administration  has  identified  some  250  Colombians,  Cubans,  and  Mexicans 
who  allegedly  control  the  rings  that  supply  most  of  the  cocaine  and  heroin  to  the 
United  States.''^  Recent  arrests  of  blacks  and  Latin  Americans  for  smuggling  drugs 
into  this  country  add  credence  to  this  assertion. 

Where  poverty,  a  profitable  black  market,  culture-conflict  brought  by  immigration 
and  migration,  and  the  inequities  of  the  legimate  opportunity  structure  intermix,  "the 
development  of  crime  as  an  organized  way  of  life  is  most  marked."'"'  Hence,  ethnic 
minority  participation  in  the  irregular  economy — here  defined  as  gambling,  drug  dealing, 
loan-sharking,  prostitution,  and  hustling — represents  a  rational  adaptation  to  available 
economic  opportunities.  Of  course,  not  all  lower  class  individuals  participate  in  the 
subeconomy;  nonetheless,  a  substantial  number  do  become  involved  as  entrepreneurs 
and  this  involvement  can  be  largely  explained  by  the  structure  of  criminal  opportunities 
in  society.'' 

THE  ECONOMIC  FUNCTIONS  OF  ILLEGAL  ENTERPRISE 

For  the  majority  of  unprofessional,  unorganized  "criminals,"  participation  in  the 
American  subeconomy  provides,  at  best,  a  marginal,  if  not  erratic,  income.  Likewise, 
conspicuous  consumpfion  takes  its  toll  on  the  majority  of  juvenile  delinquents;  monies 
from  dealing  in  marijuana  and  soft  drugs  are  quickly  spent  on  women,  cars,  booze, 
clothes,  drugs,  and  the  "fast"  life.^" 

However,  the  attraction  of  criminal  activity  remains  strong  in  certain  communities, 
due,  in  part,  to  the  visible  success  of  selected  entrepreneurs.  The  President's  1967 
Crime  Commission  on  Law  Enforcement  and  the  Administration  of  Justice  conservative- 
ly estimated  that  over  $8  billion  in  gross  profits  annually  flow  into  the  hands  of 
professional  criminals  and  black  marketeers.'"'  From  time  to  time,  law  enforcement 
officials  have  stumbled  across  huge  sums  of  "tainted"  money  in  the  possession  of 
these  illegal  businessmen.  For  instance,  in  July  of  1962,  $2,500,000  in  cash  was  found 
in  the  garage  of  Jersey  City  numbers  racketeer,  "Newsboy"  Moriarty.^"  More  recently, 
$1,078,000  in  cash,  buried  in  the  backyard  and  basement  walls  of  Louis  Cirillo's 
Bronx  home,  was  recovered  by  the  federal  government.  Cirillo,  a  convicted  narcotics 
peddler,  claimed  to  be  a  bagel  baker  making  $200  1  week."'  Thus,  Blum  was  able 
to  suggest— based  on  a  nonrandom  sample  of  480  drug  dealers  in  the  San  Francisco- 
Oakland  Bay  area— that  the  net  income  for  each  dealer  averaged  $10,000  per  annum 
(nontaxable)."^  Mark  Moore's  study  of  the  heroin  market  in  New  York  City  suggested 
that  as  much  as  $463  million  accured  annually  to  the  distribufion  system  alone,"'' 
and  another  study  estimated  the  annual  traffic  in  heroin  at  $1  billion  dollars.""  From 
the  grower's  perspective,  Mexican  poppy  farmers  claim  they  can  earn  20  times  what 
they   would    with    legal   crops   (such    as   corn   or   beans)   and   five   to   ten   times   more 
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by  cultivating  marijuana.^'*  Likewise.  Meo  tribesmen  in  the  mountains  of  Northern 
Laos  can  find  no  other  crop  that  brings  them  the  $45  to  $50  a  pound  they  receive 
for  opium.'"*  Similar  figures  derived  from  confessions  of  airplane  pilots,"^  cocaine 
dealers/*  and  law  enforcement  seizures'*®  confirm  the  high  cash  flow  stemming  from 
the  sale  of  illicit  drugs.  There  is  money  to  be  made  in  the  irregular  economy,  and 
it  is  this  reality  which  makes  the  risks  worthwhile. 

Another  consequence  of  criminalizing  a  market  characterized  by  consumer  demand, 
is  that  law  enforcement  agencies  "suddenly  possess  a  highly  marketable  service — the 
sale  of  non-enforcement  of  the  law."'^"  Moore  reported  that  drug  dealers  invest  heavily 
in  bribes  as  a  strategy  to  avoid  imprisonment — often  as  much  as  40  percent  of  gross 
profits.'''  Both  the  Knapp  Commission  and  the  Temporary  Commission  on  Investigation 
documented  police  shakedowns  of  dealers  bribes  (the  largest  uncovered  by  the  Knapp 
Commission  was  $80,000),  the  illegal  retention  of  drugs  seized  by  police  officers  for 
resale  or  to  buy  information,  and  the  "fiaking"  of  suspected  addicts  and  dealers 
(planting  drugs  on  a  suspect  in  order  to  make  an  arrest).'^'  During  the  summer  of 
1969,  some  50  agents  in  the  New  York  Office  of  the  Federal  Bureau  of  Narcotics 
were  forced  to  resign  in  the  wake  of  widespread  drug  peddling  by  agents, ^•''  In  Albany, 
New  York,  police  officers  were  found  accepting  bribes  from  drug  dealers  (via 
prostitutes),  extorting  payments  from  dealers,  retaining  seized  drugs  and  cash  for  their 
own  use,  and  "setting  up"  uncooperative  informants — i.e.,  intentionally  blowing  their 
cover. ^'' 

Historically,  this  type  of  corruption  has  repeatedly  occurred  in  many  of  our  large 
metropolian  cities — notably  Chicago,  Detroit,  and  New  York.  That  an  estimated  two 
billion  in  bribes  flow  from  racketeers  to  politicians  and  the  police  underscores  the 
obvious;  •''■''  the  existence  of  the  subeconomy  in  America  has  been  profitable  to  selected 
policemen  and  politicians. 

Above  all,  however,  the  market  in  illicit  drugs  persists  because  of  the  insatiable 
demand  for  the  "drug  experience."  The  National  Commission  on  Marihuana  and  Drug 
Abuse  estimates  that  at  least  12  million  Americans  are  regular  marijuana  users. ^^  Esti- 
mates of  heroin  addicts  range  anywhere  from  100,000  to  600,000;  but  one  authoritative 
study  suggests  that  the  actual  number  may  approach  800,000  addicts."  Another  survey 
discovered  that  approximately  5  percent  of  the  adults  in  Illinois  (between  the  ages 
of  20  and  65)  use  or  have  used  heroin.''**  Notwithstanding  laws  to  the  contrary,  the 
conclusion  appears  inescapable;  a  sizeable  segment  of  the  American  public  desires 
to  consume  drugs. 

One  of  the  most  obvious  facets  of  illicit  drugs  is  that  of  price'*''  The  markup  for 
the  retail  sale  of  a  kilo  of  marijuana  is  said  to  run  at  least  100  percent.""  In  1972, 
the  retail  price  of  a  kilo  of  marijuana  in  Los  Angeles  fluctuated  between  $200  and 
$300,  while  in  New  York,  the  price  allegedly  ranged  from  $400  to  $500."'  Today, 
the  New  York  City  Police  Department  reports  that  it  pays  from  $500  to  $700  a 
pound  for  marijuana,  an  average  of  $2,212  per  ounce  for  heroin  (at  18  percent  purity), 
and  approximately  $1,500  per  ounce  for  cocaine  (25  percent  purity  or  better.)"^  The 
street  price  for  amphetamines  and  barbiturates  is  said  to  range  from  $1.00  to  $1.50 
per  pill,  and  a  vial  of  methadone  on  the  black  market  fetches  a  price  of  $10  to 
$15."''  Current  estimates  place  the  LSD  market  as  roughly  $245  million  in  retail  sales, 
while  the  illicit  sale  of  amphetamines  and  barbiturates  allegedly  brings  1.2  billion 
dollars."''  A  kilogram  of  pure  heroin  will  ultimately  net  over  $200,000  on  the  streets 
of  our  cities. "■'■ 

Frequently,  law  enforcement  officials  judge  their  effectiveness  by  the  price  of  illegal 
drugs  and  their  purity;  a  high  price  and  low  purity  means  that  the  legal  model  of 
suppression  has  been  fairly  effective.  In  fact,  it  was  recently  asserted  by  the  New 
York  State  Police  that  the  price  of  narcotics  has  been  driven  up  50  to  100  percent 
because  of  New  York's  new  antidrug  law.""  Unfortunately,  there  exist  other  economic 
side  effects  stemming  in  part  from  the  high  price  of  illegal  drugs  and  from  the  nature 
of  the  extralegal  marketplace.  Briefly,  these  side  effects  include  violence,  overdose 
deaths,  adulteration,  disease,  street  crime  and  the  presence  of  criminal  syndicates. 

Violence  is  common  to  the  extralegal  marketplace  because  of  competition  for  limited, 
but  profitable  resources  and  because  of  the  impossibility  of  litigating  conflict  in  a 
formal  court  of  law.  While  criminal  syndicates  exercise  some  control  over  violence, 
the  major  reason  for  their  existence  can  be  traced  to  several  other  charateristics  of 
the  marketplace:  first,  the  criminalization  of  consensual  behavior  provides  a  "crime 
tariff"  which  discourages  competition;"^  second,  the  organization  provides  some  limited 
protection  from  discovery  and  prosecution,  and  facilitates  the  coordination  of  distribu- 
tion efforts  (including  corruption);  more  important,  however,  criminal  syndicates 
predominate  in  the  upper  echelons  of  the  distribution  system  because  of  the  need 
for  capital  to  finance  operations."" 
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Some  dire  consequences  of  illegal  drug  use  include  adulteration,  disease  (tetanus, 
hepatitis,  and  malnutrition,  among  others),  and  death  by  overdose.  Because  the  criminal 
law  forces  users  to  obtain  their  drugs  without  the  protection  of  quality  control,  fake 
and  adulterated  drugs  are  an  ever  present  problem  to  the  drug  consumer — and,  in- 
cidentally a  precursor  to  violence.**  In  fact,  proponents  of  both  the  medical  and  legal 
models  of  drug  suppression  have  used  heroin  overdoses  (in  1974,  there  were  approxi- 
mately 842  narcotic-related  deaths  in  New  York  City)^"  as  an  argument  for  contmued 
criminalization  and  treatment  efforts.  Nevertheless,  recent  evidence  suggests  that  over- 
dose deaths  are  probably  due  more  to  unknown  and  lethal  adulterants,  than  to  heroin 
per  se.^'  The  prevalence  of  disease  among  addicts — usually  tetanus  or  hepatitis — can 
likewise  be  attributed  to  the  criminalization  of  heroin  paraphernalia  (hypodermic  syr- 
inges, glassine  bags,  gelain  capsules,  and  dilutents  such  as  mannitol  and  quinine). 
By  forcing  dealers  and  addicts  to  either  steal  or  pay  black-market  prices  for  these 
items,  many  addicts  are  caught  between  sharing  unsterile  needles  and  paying  higher 
prices  for  their  habit."  all  of  which  enhances  the  attraction  of  crime  as  a  means 
of  financing  drug  consumption. 

It  is  a  myth  that  drug  addiction  causes  crime.  Most  heavy  consumers  of  illegal 
drugs  committed  illegal  acts  before  they  became  addicts  and  are  likely  to  continue 
to  do  so  following  abstention  or  treatment."  Nonetheless,  addiction  does  increase  the 
propensity  toward  criminal  behavior;  but  not  in  the  direction  normally  believed.  Accord- 
ing to  two  recent  studies,  most  drug  users  sell  illicit  drugs  or  participate  in  other 
petty  hustles  such  as  shoplifting,  larceny  and  prostitution  rather  than  commit  robbery 
and  other  crimes  of  violence.'*  For  example,  in  one  black  community  where  125 
heroin  addicts  and  two  nonusers  regularly  visited  an  area  to  buy  or  sell  drugs,  a 
third  of  this  "copping  community  sold  drugs  to  maintain  their  habit,  38  percent  were 
'hustlers'  who  supported  their  habits  through  some  illegal  activity;  and  28  percent 
were  workers  who  held  at  least  part-time  legitimate  jobs."'^  It  is  important  to  note, 
however,  that  riminal  adaptation  is  only  necessary  for  those  who  are  relatively  poor. 
Middle-  and  ::;  per-class  drug  consumers  (many  of  whom  include  physicians,  artists, 
performers,  ar.l  lawyers)  are  frequently  able  to  secure  a  relatively  safe  source  of 
nonadulteratcc  drugs,  and  hence,  can  maintain  their  income  producing  careers,  with 
little  fear  of  arrest,  disease  or  the  need  to  commit  crimes.'*  In  this  respect,  the  impact 
of  criminalization — like  many  other  governmental  policies — falls  heavily  upon  the  poor 
and  powerless,  intensifying  the  conditions  of  their  poverty. 

One  overwhelming  consequence  of  the  market  in  illicit  drugs  can  be  seen  in  the 
phenomental  growth  of  law  enforcement  and  treatment  agencies.  In  fiscal  year  1971, 
outlays  for  all  drug  programs  on  the  federal  level  amounted  to  approximately  $150 
million;  2  years  later  in  fiscal  1973,  some  $658  million  were  spent  on  rehabilitation 
and  drug  suppression  efforts — an  increase  of  439  percent.''  A  more  recent  study  by 
the  now  defunct  White  House  Special  Action  Office  for  Drug  Abuse  Prevention  claims 
that  at  least  $1  billion  annually  is  spent  for  law  enforcement  and  criminal  justice 
costs  alone."* 

Agencies  established  to  carry  out  the  mandates  of  the  legal  and  medical  models 
of  drug  control  have  an  important  bureaucratic  stake  in  maintaining  their  hegemony 
in  promoting  a  social  control  perspective.  The  Bureau  of  Narcotics  under  Harry  J. 
Anslinger  aggressively  compaigned  for  the  criminal  enforcement  of  the  Harrison  Act 
as  well  as  the  passage  of  the  Marijuana  Tax  Act  of  1937,  in  part  for  moral  reasons, 
but  largely  to  counteract  its  own  dwindling  appropriations.'*  A  more  recent  illustration 
of  the  continuing  influence  of  the  federal  government's  Drug  Enforcement  Administra- 
tion (formerly  the  Bureau  of  Narcotics  and  Dangerous  Drugs)  was  the  announcement 
that  thenceforth  DEA  agents  would  be  involved  in  all  LEAA  drug-related  projects 
and  would  monitor  and  coordinate  all  drug-related  research  grants.™  In  fiscal  year 
1972,  the  Drug  Enforcement  Administration  had  a  national  budget  of  $5,500,000  for 
drug  purchases  alone.*'  Thus,  not  only  do  drug  enforcement  agencies  perpetuate  the 
black  market  in  drugs,  but  the  need  to  "turn"  informants — and  reward  them  with 
leniency  or  funds — further  perpetuates  a  drug-consuming  subculture."^ 

Finally,  the  effort  to  curb  drug  smuggling  has  been  a  monumental  failure,  primarily 
because  the  economics  of  the  marketplace  make  it  literally  impossible  that  such  a 
program  will  ever  succeed.**  Legislative  bodies  have  been  unwilling  to  finance  the 
manpower  necessary  to  cover  every  port  of  entry,  and  to  surveil  every  suspected 
drug  trafficker.  And  even  if  manpower  were  no  problem,  drug  smuggling  would  likely 
continue — albeit  on  a  reduced  level — due  to  the  consensual  nature  of  most  drug  transac- 
tions** and  the  impossibility  of  searching  every  entrant,  every  ship  cargo,  and  every 
light  plane  coming  across  the  border.*^ 

Furthermore,  the  economic  and  political  consequences  of  international  drug  suppres- 
sion have  precluded  its  successful  implementation.***  Operation  Intercept  (an  attempt 
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to  suppress  marijuana  consumption  by  increasing  customs  searches  on  the  Mex- 
ican/American border,  circa  September  21,  1969  to  October  11,  1969)  not  only  failed 
to  increase  marijuana  seizures,  but  was  reported  to  have  led  to  increased  experimenta- 
tion with  other  drugs — notably  amphetamines  and  heroin — and  reaffirmed  the  prevalent 
cynicism  among  the  youthful  drug  subculture.**"  Twenty  days  after  its  inauguration. 
Operation  Intercept  was  abandoned  "in  the  face  of  the  Mexican  government's  protest 
over  the  dwindling  tourist  business,  caused  by  such  intensive  border  surveillance."'* 
Similarly,  the  government  of  Turkey  has  announced  that  it  would  permit  90,000  farmers 
to  resume  cultivation  of  opium  poppies  after  a  ban  of  2  years.  Despite  millions  of 
dollars  in  American  aid  designed  to  appease  the  peasant  farmers,  the  ban  has  resulted 
in  a  loss  of  earnings  and  may  have  created  a  shortage  of  opium  derivaties  for  medical 
purposes.**" 

Notwithstanding  a  massive  expenditure  of  funds  to  suppress  and  treat  the  drug  menace 
here  at  home,  government  officials  recently  acknowledged  that  the  use  of  heroin  shows 
signs  of  a  resurgence.  Mexico  has  now  become  the  source  of  as  much  as  60  percent 
of  the  heroin  reaching  the  United  States,*"  and  relatively  cheap,  high  quality  heroin 
from  Asia  is  now  available.*' 

Strangely  enough,  American  foreign  policy  in  Southeast  Asia — dependent  on  anti- 
communist  dictators,  remnants  of  several  National  Chinese  Armies,  and  the  sturdy 
Meo  Tribesmen  in  Northern  Laos — contributed  to  the  drug  problem  at  home.  All 
of  the  above  forces  were  apparently  in  control  of  the  opium  distribution  system  in 
the  Southeast  Asian  Golden  Triangle,  using  the  funds  so  obtained  to  finance  military 
operations,  secure  weapons,  purchase  informers  and  maintain  their 
hegemony— apparently  with  our  reluctant  acquiescence.  Being  the  only  entities  on  whom 
we  could  depend  to  thwart  revolution  and  takeover,  our  foreign  policy  gave  support 
to  corrupt  political  and  military  authorities  who  provided  an  important  link  to  the 
heroin  reaching  American  and  European  shores.*^ 

THE  POLITICAL  FUNCTIONS  OF  THL  ILLEGAL  DRUG  ECONOMY 

Since  the  harms  produced  by  illegal  drug  use  in  our  society — e.g.,  crime,  disease, 
death — are  almost  entirely  a  consequence  of  our  drug  policy  rather  than  the  phar- 
macological   effects   of  such    drugs,    we    must    look    to   the    area   of  social    policy 
as  a  causal  factor  in  the  "drug  problem."*'' 
Knowledge  of  the  economics  of  the  illicit  drug  market  would  be  incomplete  without 
some    understanding   of  the    politics    behind    it.    Legislators   and    government    agencies 
involved  in  drug  suppression  rarely  define  the  "drug  dilemma"  as  a  political  problem, 
and,  therefore,  it  is  appropriate  that  the  salience  of  these  qualities  be  pointed  out. 

The  criminalization  of  certain  drugs  has  often  been  justified  on  the  basis  that  "the 
state  has  a  paternalistic  function  ...  to  restrict  the  availability  of  harmful  substances 
to  the  public  where  there  is  unusual  hazard  involved. "*''  Yet,  this  prohibition  against 
self-injury  contradicts  many  other  activities  that  are  equally  hazardous.  For  example, 
Brotman  and  Suffet  ask  us  to  consider  an  activity  which  (a)  has  been  practiced  for 
many  years  by  small  groups  of  people,  and  then  suddenly  became  popular  among 
teenagers  and  young  adults  in  the  late  1960's;  (b)  participants  report  that  it  creates 
an  intense  feeling  of  euphoria;  (c)  some  individuals  become  "dropouts"  from  regular 
society  to  the  extent  of  becoming  members  of  a  distinctive  subculture;  and  (d)  the 
activity  poses  the  risk  of  self-harm.  Marijuana  or  heroin  use,  you  say?  No.  The  answer 
is  skiing,  or  sky-diving,  or  surf-boarding,  or  mountain  climbing,  among  other  sports.*'^ 
Even  using  criteria  of  poential  harmfulness,  such  as  brain  and  other  organic  damage, 
insanity,  addiction,  the  generation  of  violence,  accidents,  and  death,  the  most 
"dangerous"  drugs  are  alcohol,  barbiturates,  amphetamines,  and  nicotine.*^  The  tradi- 
tional medical  role  in  relation  to  the  consumption  of  these  licit  drugs,  or  from  participa- 
tion in  hazardous  sports,  is  to  treat  the  victims  or  recommend  prevention  and  safety 
equipment.*^  Nevertheless,  in  the  case  of  certain  drugs  such  as  marijuana,  heroin  and 
cocaine,  we  "regard  their  potentiality  for  self-injury  as  justification  for  the  prohibition.*** 
In  the  case  of  certain  sporting  events,  permissive  gun  laws,  alcohol,  cigarettes,  sedatives 
and  tranquilizers,  we  do  not. 

Moreover,  the  contemporary  legal  and  medical  models  of  drug  suppression  openly 
legislate  the  self-interests  of  the  medical  profession;  namely,  that  an  individual  cannot 
assume  responsibility  to  medicate  his  own  body  but  should  use  drugs  only  under  the 
supervision  of  physicians.**  Thus,  the  term,  "drug  abuse"  implies  that  drugs  "should 
be  used  only  for  therapy  and  that  such  purposes  as  euphoria,  pleasure,  relaxation 
or  mind  transformation  are  illegitimate."'""  The  result,  according  to  Thomas  Szasz, 
is  that; 

Instead   of  debating  the   use  of  drugs   in   moral   and   political   terms,  we   define 
our   task   as   the   ostensibly   narrow   technical   problem   of  protecting  people  from 
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poisoning  themselves  with  substances  for  whose  use  they  cannot  possibly  assume 
responsibility."  "" 
Both  the  legal  and  medical  models  assume  that  drug  users  are  making  a  mistake, 
and  that  research  proving  the  risks  of  drug  consumption  will  ultimately  encourage 
users  to  stop.  Both  models,  therefore,  assume  that  addicts  want  to  quit  and  "that 
nothing  in  drug  use  will  be  valued  enough  by  users  to  make  them  willing  to  run 
any  risk,  however  slight."'"-  Unfortunately,  this  assumption  overlooks  the  fact  that 
many  drug  users  believe  the  benefits  outweigh  the  social  costs.  Is  it  any  wonder  that 
preliminary  evidence  suggests  that  massive  drug  educational  programs  have  failed?  '°^ 
For  example,  in  North  America,  marihuana  users  report  effects  that  are  overwhelmingly 
pleasurable  while  sexual  experiences  are  described  as  being  enriched.""  Athletes,  stu- 
dents, housewives,  and  truck  drivers  use  amphetamines  to  perform  better  and  postpone 
fatigue.  Barbiturates  and  alcohol  encourage  relaxation,  forgetfulness,  and  sleep.  The 
psychoactive  drugs  appear  to  heighten  perception  and  provide  escape.  Soldiers  in  Viet- 
nam reported  that  heroin  made  them  calmer,  more  able  to  handle  fears  and  their 
jobs,  and  to  forget  problems  when  off  duty.'"'*  Finally,  drug  use  not  only  makes  life 
more  tolerable  for  slum  dwellers,  but  it  provides  "companionship  ...  an  identity, 
and  even  a  kind  of  direction  and  purpose  in  life  since  the  addict  has  to  hustle  ...  in  order 
to  get  his  fixes  during  each  day."  '"*  Commenting  on  the  value  of  narcotics  maintenance 
programs,  Preble  and  Casey  quote  one  veteran  addict  as  saying: 

You  don't  have  to  outslick  the  cop  and  other  people.  This  is  a  sort  of  vengeance. 

This  gives  you  a  thrill.   .   .   .  Where  you  can  go  in  the  drugstore  and  get  a  shot, 

you   get   high,   but    .    .    .    you   are   not   getting   away   from    anything.   The   thing   is 

to  hide  and  outslick  someone.   Drugs  is  a  hell  of  a  game;   it  gives  you  a  million 

things  to  talk  about. '"^ 

If  the  criminalization  of  certain  drugs  constitutes  a  moral  and  legal  prohibition  against 

self-medication,   then    it   also   serves   as   an    instrument   of  suppression    in   the    conflict 

over  life  styles,  moral  values,  and  the  prevailing  distribution  of  economic  and  political 

power.  Many  in  the  dominant  order  associate  illegal  drug  abuse  with  hedonism,  idleness, 

sexual   promiscuity,   and   the   lack   of  motivation.    Moreover,  as   a  consequence   of  the 

turbulent  sixties,  drug  abuse  came  to  be  defined  "as  a  basic  attack  on  the  traditional 

values  of  the  dominant  groups  in  society  and  a  deliberate  rejection  of  the  respectable 

conventional    world."'"**    It   should,    therefore,    not   be    surprising    that   culture    conflict 

and   the   threat  of  economic   and   political   turmoil  by  "alien"  groups  has  consistently 

been    linked    to   the   criminalization   of  certain   drugs   in    American.    Medical   historian 

David  Musto  summarizes  this  phenomenon: 

The  occasion  for  legal  prohibition  of  drugs  for  nonmedical  purposes  appears 
to  come  at  a  time  of  social  crisis  between  the  drug-linked  group  and  the  rest 
of  American  society.  At  the  turn  of  this  century,  when  the  battle  for  political 
control  of  freed  blacks  reached  a  peak  .  .  .  cocaine,  a  drug  popular  among 
whites  and  blacks  in  the  North  as  well  as  the  South,  was  associated  with  expression 
of  black  hostility  toward  whites.  Chinese  and  opium  smoking  became  linked  in 
the  depressions  of  the  late  19th  century,  when  Chinese  were  low-paid  competitors 
for  employment,  and  this  connection  intensified  during  the  bitter  discrimination 
shown  Orientals  in  the  first  decade  of  this  century. 

The  attack  on  marijuana  occurred  in  the  1930's  when  Chicanos  became  a  distinct 

and   visibly   unemployed   minority.   Heroin,   claimed   to  be   an   important  factor  in 

the   "crime    wave"   which   followed    World    War    I,   was   implicated   in   the    1950's 

as  part  of  the  Communist  conspiracy  against  the  United  States.   A  youth  culture 

which  attacked  traditional  values  became  closely  connected  with  marijuana  smoking 

and    the    use    of  other   physchedlics.    Customary    use    of  a   certain    drug   came    to 

symbolize   the  difference  between  that  group  and  the  rest  of  society;  eliminating 

the  drug  might  alleviate  social  disharmony  and  preserve  old  order.'"'' 

Dominant  groups  in  power  have  historically  tended  to  act  reprcssively  against  any 

drug  that  is  associated  with  rebellion  against  the  status  quo.  The  prohibition  of  alcohol 

in  America  was  linked  to  supposedly  violent  and  immoral  immigrant  groups  who  were 

crowding  into   the    large   and  corrupt  cities.""  The  criminalization   of  opium  smoking 

and  heroin  was  attriubuted  to  the  "devious."  Chinese,  and  the  criminality  of  the  poor.'" 

In   the    1 7th  Century,   Muslim   rule   demanded  the  capital   penalty  for  coffee  drinking 

because  coffee  houses  had  become  meeting  places  for  political  malcontents."'^ 

The  mandatory  death  penalty  also  existed  for  smoking  tobacco  in  Turkey  and  Russia 
in  the  17th  century."^  More  recently,  in  the  face  of  economic  and  political  upheaval, 
the  racist  government  of  South  Africa  passed  a  law  requiring  minimum  terms  of  5 
years  in  prison  for  selling  "dagga."  (similar  to  marijuana)  and  a  minimum  of  2  years 
for  possession.  For  generations,  "dagga"  has  been  accepted  among  South  African  blacks 
as  a  useful  home  remedy  or  as  a  prescription  of  witch  doctors."^ 


So  long  as  the  "drug  problem"  was  associated  with  ghetto  blacks,  the  lower  class, 
the  Chinese,  and  the  criminal  element,  white  America  could  afford  to  ignore  the 
problem.  But  when  drug  abuse  moved  to  the  suburbs,  it  became  the  focus  for  greater 
judicial  leniency,  medical  attention,  and  rehabilitation.  Thus,  according  to  Dr.  Robert 
L.  DuPont,  Director  of  the  Government's  National  Institute  on  Drug  Abuse  the  turn- 
about in  the  government's  response  to  the  drug  menace  came  about  when  it  became 
apparent  that  the  problem  could  no  longer  be  linked  to  the  poor  or  an  alien  minority; 

The   turnaround   in  the  government  attitude,  according  to  DuPont  was  caused 
by  three  developments; 

a.  The    National    Crime    rates   spiraled    to    new    highs,   with    a   vague   awareness 
of  a  close  relationship  between  drug  use  and  crimes. 

b.  The  Vietnam  war  gave  rise  to  combat  soldiers  being  addicted  to  heroin. 

c.  Drug  use  began  to  spread  out  of  the  urban  ghettos  to  suburbia."^ 

Hence,  our  more  tolerant  approach  to  marijuana  was  a  direct  consequence  of  a 
drug  gaining  legitimacy  among  the  sons  and  daughters  of  the  dominant  order.""  Even 
the  conservative  members  of  the  President's  Marijuana  Commission  became  convinced 
of  the  merits  of  easing  penalties  for  personal  use  of  pot  only  after  they  interviewed 
prominent  citizens  who  privately  admitted  that  they  preferred  marijuana  to  alcohol."' 
The  question  remains,  however,  whether  "enlightened"  responses  to  marijuana  would 
have  been  better  received  by  the  government  had  marijuana  continued  to  remain 
among  lower-class,  dark-skinned  persons  hidden  away  in  the  squalor  of  ghettos?  "** 

It  is  indeed  one  the  paradoxes  of  the  20th  century  that  a  law  which  was  established, 
in  part,  as  a  reaction  to  vice  and  crime,  should  be  so  successful  in  perpetuating 
the  very  ills  that  it  set  out  to  eliminate.  Yet,  prior  to  enforcement  of  the  Harrison 
Act  there  was  "no  significant  illicit  traffic,  criminality  and  addiction  were  not 
linked  .  .  .,  the  number  of  addicts  in  jails  and  prisons  was  negligible,  and  there 
was  no  problem  of  juvenile  addiction.""*  The  great  majority  of  opium  and  heroin 
users  were  not  prostitutes  or  criminals,  but  white,  working  and  middle-class  women. 
The  average  age  of  opiate  users  ranged  between  45  and  50,  and  opiates  were  widely 
and  legally  prescribed  for  menstruation,  childbirth  pains,  tedium,  toothaches,  and  a 
host  of  related  ills.'^"  To  the  extent  that  alcohol  consumption  was  frowned  upon, 
women  took  opium  at  home.  Likewise  many  lawyers,  doctors  and  merchants  became 
addicted,  and  yet  because  they  were  able  to  secure  unadulterated  opium  from  a  reliable 
source  at  relatively  low  cost,  many  were  able  to  lead  conventional  lives.  However, 
for  other  addicts  unable  to  secure  supplies  from  a  sympathetic  physician,  an  aftermath 
of  the  Harrison  Act  was  a  push  toward  crime  as  a  means  to  finance  their  addiction, 
since  the  only  other  source  of  supply  was  the  black  marketeer.  Thus,  in  the  twenties 
and  thirties,  "the  addict  whose  drugs  came  from  a  stable  medical  source  was  no 
great  problem  to  his  community.  .  .  .  He  became  a  serious  problem  only  if  he  engaged 
in  illegal  activities  to  obtain  narcotics."'^' 

The  criminalization  of  opiates  not  only  resulted  in  the  creation  of  a  particular  addict 
subculture, '^^  but  the  composition  of  those  addicted  began  to  change.  Lower  class 
addicts  became  more  visible  as  they  resorted  to  crimes  as  a  means  of  securing  their 
drugs,  and  males  under  the  age  of  30  predominated.  Estimates  during  the  1960's 
suggested  that  males  outnumbered  females  among  known  addicts  by  five  to  one  or 
more.'^'  Middle-  and  upper-class  addicts  became  less  visible,  primarily  because  they 
were  able  to  secure  heroin  from  friendly  medical  sources,  and,  therefore,  didn't  ex- 
perience the  pangs  of  disease  or  hunger  brought  upon  by  adulterated  drugs,  or  improper 
nutrition.  Furthermore,  a  large  percentage  of  the  women  who  might  have  been  per- 
suaded to  take  heroin,  now  found  it  illegal,  and  slowly  switched  their  drug  composition 
to  legally  available  psychoactive  drugs.  Thus,  the  overwhelming  characteristic  of  the 
addict  population,  post-1914,  shifted  from  white,  middle-age,  middle-class  females  to 
black,  lower  class,  adolescent  males.  Addiction  thus  became  the  vice  of  the  poor, 
the  powerless,  and  the  criminal  elements;  not  because  of  any  cultural,  racial  or  ethnic 
predisposition  toward  drugs,  but  due  to  the  consequences  of  criminalization. '^''  And 
it  was  not  until  the  late  sixties  when  heroin  use  increased  among  middle-class  youths 
that  the  contemporary  emphasis  on  therapy,  residential  treatment,  methadone,  and 
the  like  came  into  vogue. 

In  the  same  manner  that  narcotics,  marijuana,  and  cocaine  were  ostensibly  banned 
to  suppress  drug-related  crime,  the  dispensing  of  methadone — a  synthetic  opiate  has, 
in  part,  been  justified  as  a  means  to  thwart  crime.  The  fact  that  most  heroin  addicts 
are  not  in  methadone  maintenance  programs,  or  that  maintenance  for  many  means 
perpetual  use  of  methadone  is  rarely  publicized  by  government  officials.  Nor  do  all 
addicts  in  methadone  programs  discontinue  their  use  of  illicit  drugs.  By  three  accounts, 
while  on  the  program,  many  addicts  continue  to  use  heroin  as  well  as  other  drugs. '^* 
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A  principal  aim  of  the  methadone  program  is  to  reduce  street  crime,  to  get  addicts 
off  heroin,  and  into  jobs.  And  yet  a  sizeable  number  of  addicts  view  the  rehabilitation 
centers  as  a  temporary  haven  "where  an  addict  can  'cool  out'  his  heroin  habit  .  .  . 
to  return  his  heroin  intake  to  manageable  levels. '^"^  Even  when  an  addict  does 
reform,  he  is  highly  reluctant  to  stop  taking  his  regular  dose  of  methadone.  The 
government,  for  all  practical  purposes,  has  displaced  the  street  dealer,  and  thus  effec- 
tively circumvented  political  oojections  to  dispensing  free  heroin  by  offering  a  substitute. 
There  is  evidence,  however,  that  addicts  on  methadone  experience  a  diminished  arrest 
rate,  greater  employment,  and  a  more  stable  marital  and  family  life;  but  similar  condi- 
tions existed  before  the  criminalization  of  heroin  (and  exist  at  the  present  tim.e  in 
Britain),  and  thus,  there  is  no  evidence  to  say  that  methadone  is  intrinsically  superior 
to  other  forms  of  treatment. '"  That  methadone  maintenance  programs,  as  they  have 
been  administered,  have  failed  to  attract  more  addicts  (and  hence,  materially  reduce 
street  crime,  if  you  accept  the  notion  that  addicts  account  for  most  street  crimes), 
or  to  eliminate  illicit  drug  consumption  among  those  on  methadone,  underscores  the 
controversy  surrounding  the  government's  most  "successful"  treatment  program  to  date. 
One  methadone  administrator  summed  it  up  this  way:  "The  politicians  and  the  public 
don't  give  a  damn  about  rehabilitating  junkies  as  long  as  their  color  TV  sets  don't 
get  stolen."'^*  If  nothing  else,  one  definite  advantage  of  methadone  is  that  it  is  cheaper 
than  any  other  treatment,  including  incarceration.  '^^ 

The  shift  in  the  characteristics  of  drug  addicts  and  marijuana  users  post-19 14,  the 
rise  of  heroin  addiction  among  servicemen  in  Vietnam,  and  the  diffusion  of  marijuana 
and  cocaine  habits  among  the  middle  and  upper  class  suggests,  rather  strongly,  that 
it  is  neither  the  drugs  nor  the  personality  characteristics  of  drug  consumers  that  account 
for  the  phenomenon.  Nonetheless,  drug  dealers  are  consistently  portrayed  as  some 
form  of  incarnated  evil  while  drug  addicts  are  believed  to  suffer  from  character  disor- 
ders, inadequate  socialization,  neurosis,  inability  to  deal  with  stress,  lack  of  attachment 
to  peers  and  parents,  and  so  on.  Hence,  some  critics  respond  that  the  use  of  criminal 
and  medical  categories  diverts  attention  from  "the  concept  of  drug  abuse  as  a  response 
to  specific  social  conditions  and  from  the  key  role  played  by  social  policies  and  commu- 
nity attitudes  in  shaping  these  conditions."'^"  There  may,  however,  be  important  politi- 
cal reasons  for  adhering  to  the  medical/legal  model,  regardless  of  evidence  to  the 
contrary. 

Economist  Paul  Bullock  of  the  University  of  California,  Los  Angeles,  has  argued 
that  one  critical  reason  for  the  existence  of  subeconomies  is  that  it  has  been  profitable 
to  important  sectors  of  the  regular  economy. 

Society  has  deemed  the  preservation  of  the  subeconomy  preferable  to  the 
establishment  of  family  income  guarantees  at  a  level  above  the  poverty  line,  or 
the  reform  of  existing  employment  structures  to  accommodate  the  needs  of  those 
excluded.  .  .  .  "' 

In  other  words,  the  existence  of  the  subeconomy  has  helped  to  thwart  dissent  among 
the  poor  over  the  existing  allocation  of  legal  jobs  and  opportunities  which  the  dominant 
society  controls.  Thus,  economist  Stanley  Friedlander  argues  that  hustling  "contributes 
to  the  quasi-stable  social  existence  in  slum  areas  capable  of  exploding  from  the  tremen- 
dous economic  and  social  tensions  generated  by  poverty,  uncertainty,  hunger,  disease, 
and  insecurity.  .  .  .  Instead  of  sporadic  or  permanent  explosions,  crime,  narcotics 
selling  and  gambling  operate  as  social  depressants  built  into  the  life  of  the  ghetto."''^ 

Finally,  the  legal  and  medical  models  of  illegal  drug  use  are  much  less  costly  to 
society,  both  economically  and  symbolically.  A  modest  portion  of  funds  can  be  spent 
for  law  enforcement,  drug  education,  biomedical  research,  coerced  and  voluntary  treat- 
ment, and  that  special  pill  or  injection  that  will  untimately  cure  the  drug  problem. 
However,  if  we  were  to  acknowledge  that  much  of  the  drug  "problem"  is  the  con- 
sequence of  class  and  culture  confiict  over  the  distribution  of  opportunities  in  society, 
and  over  approved  forms  of  recreation  and  entertainment,  such  a  positicm  would  call 
for  widespread  and  expensive  political  reform.  Thus,  in  more  than  one  way,  the  ex- 
istence of  the  subeconomy  in  America  has  helped  to  preserve  the  status  quo. 

CONCLUSION 

The  irregular  economy  has  traditionally  flourished  in  large  American  cities  inhabited 
by  the  poor,  by  the  powerless  and  most  often,  by  the  immigrant  and  ethnic  minority. 
To  some  extent,  this  has  resulted  from  racism,  moral  entrepreneurship,  and  a  conserva- 
tive interest  in  maintaining  the  prevailing  distribution  of  power  and  wealth  in  America. 
Certainly,  the  existing  political  structure  has  profited  from  the  illicit  market  in 
drugs— the  corruption  of  selected  policemen  and  politicans  as  well  as  a  source  of 
employment  for  the  poor.  The  distribution  of  crime  among  certain  classes  of  citizens 
has  also  tended  to  reinforce  false  criminological  theories  as  well  as  serve  the  interest 
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of  "law  and  order"  politicians.  The  allocation  of  few  legitimate  opportunities  to  ghetto 
communities  while  illegal  markets  flourish  has  meant  that  minorities  and  immigrants 
have  tended  to  assume  the  major  risks  in  these  types  of  enterprises  (thereby  identifying 
the  poor  and  ethnic  minorities  with  crime)  while  allowing  other  segments  of  society 
to  patronize  these  illicit  markets. 

Most  central  for  this  study,  however,  is  the  finding  that  the  economic  and  political 
functions  of  the  market  in  illicit  drugs  must  be  considered  as  causal  factors  in  the 
perpetuation  of  the  "drug  abuse"  problem.  Any  attempt  to  ignore  these  functions 
will  likely  render  any  given  enforcement  or  treatment  strategy  ineffectual. 
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Unemployment  Rates  Seasonally  Adjusted  Quarter  Averages 
(as  a  percent  of  civilian  labor  force) 

1973  1974  1975 


Categories I         II        III        IV  I         II        III       IV  I  II 

Total,  16  years* 5.0  4,9  4.8  4.7  5.1  5.1  5.5  6.6  8.3  8.9 

Both  sexes,  16-19  years 14.6  14.8  14.3  14.3  15.2  15.1  16.1  17.5  20.5  20.5 

White  total 4.5  4.4  4.2  4.3  4.6  4.6  5.0  5.9  7.6  8.2 

Both  sexes,  16-19  years 12.7  12.8  12.3  12.8  13.2  13.2  14.1  15.3  18.0  18.3 

Negro  and  other  races,  total  8.9  9.1  9.1  8.6  9.2  9.1  9.6  11.7  13.7  14.3 

Both  sexes,  16-19  years 29.9  30.7  31.7  28.3  30.4  31.5  33.1  36.3  39.8  37.8 

Source:  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics,  News  Release,  "Labor  Force 
Developments:  First  and  Second  Quarter  1975,"  April  14,  1975,  and  July  14,  1975,  respectively, 
Washington,  D.C.  (mimeo).  Tables  2. 

However,  the  above  figures  may  seriously  distort  the  real  unemployment  rates  among  black 
teenagers  since  they  fail  to  account  for  those  discouraged  workers  no  longer  looking  for  jobs.  Thus, 
Bryce  observes  that  between  1973  and  1974,  the  number  of  black  teenagers  who  left  the  labor  force 
more  than  doubled  In  fact,  since  1948  the  participation  of  black  males  in  the  labor  force  has  con- 
sistently declined  in  the  16-to-19  category,  while  the  rate  for  white  male  teenagers  has  remained 
steady. 
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Bryce,  such  a  proportion  is  critical  to  low-income  black  families  since  nearly  34  percent  of  black 
families  (compared  with  only  10  percent  of  white  families)  are  headed  by  females,  while  64  percent 
of  poor  black  families  are  female  headed.  Moreover,  Dr.  Urie  Bronfenbrenner  of  Cornell  University 
has  cited  U.S.  Census  figures  which  show  that  the  median  income  for  black  families  was  58  percent 
of  the  white  median  family  income  for  1973,  and  is  continuing  a  downward  trend  since  the  late  six- 
ties. In  his  analysis  of  census  data.  Dr.  Bronfenbrenner  suggests  that  unemployment  is  having  a  dias- 
trous  effect  upon  low-  and  middle-income  families  (especially  those  headed  by  females  with  chil- 
dren), contributing  to  a  sharp  rise  in  child  suicides,  juvenile  delinquency,  infant  mortality,  and  the 
like. 

Perhaps  most  distressing,  high  unemployment  is  expected  to  continue  throughout  this  decade.  The 
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neighborhood  of  8.2  percent  Even  then,  most  economists  believe  that  a  5.5  to  6.0  percent  unem- 
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The  Making  of  Policy  Through  Myth,  Fantasy  and  Historical  Accident:  The 
Making  of  America's  Narcotics  Laws 

(By  Anthony  Saper) 

The  new  New  York  State  laws  regarding  narcotics  and  other  drugs,  laws  that  the 
Federal  Government  regards  favorably,  have  called  for  changes  in  our  attitudes  and 
policies  regarding  narcotic  addiction,  the  nourishing  business  associated  with  it,  and 
even  addicts  themselves.  The  new  hard  line  (or  harder  line — take  your  choice)  has 
stirred  virgorous  debate  among  workers  in  the  field,  and  the  popular  and  professional 
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media  of  journals,  magazines,  newspapers  and  even  television.  It  would  be  pleasant 
though  self  deluding  to  imagine  that  from  this  debate  reasonable  plans  and  policies 
will  emerge.  It  hardly  ever  happens  that  way. 

It  should  go  without  saying  that  the  basis  of  public  policy  should  rest  on  the  founda- 
tion of  dispassionate  and  thorough  amassing  of  data  and  be  based  upon  the  rational 
analysis  of  that  data  combined  with  the  leavening  of  wisdom.  But  in  the  real  world 
policy  makers  and  those  who  implement  policy  and  programs  are  not  made  in  the 
image  of  Plato's  philosopher-king.  We  forget  the  importance  of  cultural  and  social 
beliefs,  ideology,  values,  and  even  simple  coincidental  timing  of  various  events  or 
"historical  accident." 

With  the  debate  over  our  addiction  and  narcotics  policies  again  opened  it  is  the 
best  time  to  review  how  our  present  policies  developed  over  the  last  eighty  years. 
To  restate  the  title  of  this  paper,  those  policies  have  been  developed  largely  through 
myth,  fantasy,  and  historical  accident;  interwoven  with  occasional  rationality. 

BACKGROUND 

"And  in  the  beginning  there  was  no  regulation  ..." 

The  epidemiology  of  opium  use,  largely  smoking  opium,  and  its  derivative  morphine, 
are  quite  distinct  even  though  each  appeared  on  the  U.S.  scene  almost  simultaneously. 
The  isolation  of  morphine  from  opium  was  accomplished  by  William  Serturner  in 
1819.  Shortly  thereafter  the  hypodermic  needle  and  syringe  were  developed  providing 
an  extremely  effective  means  for  injecting  the  new  drug  directly  into  the  bloodstream 
for  almost  instantaneous  pain  killing.  The  first  hypodermic  injections  of  morphine  took 
place  in  the  U.S.  in  1856  (Terry,  C.  and  M.  Pellens,  p.  66).  Very  quickly  injectable 
morphine  became  a  widely  used  analgesic.  Medical  journals  enthusiastically  endorsed 
the  new  therapeutic  treatments  that  were  made  possible.  Morphine  became  the  sug- 
gested remedy  for  a  wide  variety  of  diseases,  illnesses,  and  general  complaints.  True, 
morphine  did  not  really  "cure"  anything,  but  it  provided  the  most  powerful  relief 
for  pain  and  anxiety  ever  discovered.  And  it  provided  this  relief  almost  instantly. 
In  our  own  comfortable  and  cushioned  world  of  the  1970's,  it  is  perhaps  a  bit  difficult 
for  us  to  appreciate  the  impact  of  injectable  morphine.  It  was  truly  a  "miracle  drug." 

When  the  U.S.  Civil  War  broke  out  the  carnage  on  both  sides  was  immense.  Morphine 
was  squirted  from  hypodermic  needles  into  the  suffering  victims  as  quickly  and 
frequently  as  the  medical  personnel  could  do  it.  Not  surprisingly  rampant  addiction 
resulted.  When  the  war  ended  ex-soldiers  continued  to  use  the  drug  and  recommended 
it  highly  to  those  around  them. 

By  1875  pharmaceutical  companies  began  to  include  morphine  and  opium  in  a 
whole  panoply  of  "patent  medicines"  sold  directly  to  the  public.  Newspaper  and  bill- 
board advertisements,  both  sophisticated  and  extravagant,  claimed  cures  from  everything 
from  colds  to  cholera — plus  diverse  and  non-specific  physical  and  psychical  ailments, 
i.e.,  "feeling  poorly"  (Carson,  G.,  1961;  Oleson,  C,  1870;  and  British  Medical  Associa- 
tion, 1909).  The  patent  medicines  certainly  did  make  those  that  took  them  feel  better. 
And  when  they  discontinued  the  medicines  the  withdrawal  symptoms  were  interpreted 
as  a  return  of  whatever  ailed  them;  ergo,  they  should  take  more  of  the  medicine. 
Presto,  they  felt  better  again  and  continued  to  maintain  their  addiction. 

Since  few  of  the  patent  medicines  listed  any  ingredients  most  people  were  unaware 
that  the  active  drug  was  opium  or  morphine.  Not  that  that  would  have  bothered 
them.  Only  when  they  did  somehow  stumble  on  the  truth  they  could  then  go  to 
the  local  druggist  and  buy  morphine  directly — like  we  buy  a  pack  of  cigarettes  today, 
simply  by  asking.  Since  there  were  few  State  and  no  Federal  regulations  regarding 
patent  medicine  and  medicinal  narcotic  drugs  until  the  passage  of  the  Pure  Food 
and  Drug  Act  in  1906,  it  is  not  easy  to  determine  just  how  many  people  were  addicted 
to  narcotic  drugs.  Studies  of  records  kept  by  pharmaceutical  companies,  druggists, 
and  physicians  were  carried  out  and  indicate  that  between  2  and  4  per  cent  of  the 
total  population  were  addicted  to  narcotics  (Hartwell,  B.,  1889;  Earle,  C.,  1880;  Terry, 
C.  and  M.  Pellens,  1928;  Grinnell,  A.,  1905;  and  Nyswander,  M..  1956).  In  routine 
import  duties  on  smoking  opium  alone  the  U.S.  collected  $27,000,000  between  1860 
and  1910.  That  2-4  per  cent  of  the  U.S.  population  represented  1  V2  to  3  million  people 
in  1900. 

That  addiction  level  was  some  10  to  20  times  the  current  level  of  addiction.  Yet 
there  was  no  "addict  problem"  in  the  turn  of  the  century  America.  Except  for  an 
eccentric  few,  people  today  do  not  condemn  those  around  them  for  smoking  cigarettes 
even  though  they  would  probably  agree  that  it  might  be  better  if  people  did  not 
smoke.  We  tend  to  be  a  bit  less  tolerant  of  those  who  chew  tobacco  though  many 
still  do,  particularly  in  those  occupations  where  it  is  dangerous  to  smoke,  i.e.,  oil 
refineries,  etc.  We  tend  to  think  of  chewing  tobacco  as  a  "dirty  habit."  and  slightly 
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condemn  those  that  do  chew.  Well,  addiction  to  narcotics  was  thought  of  somewhere 
between  the  two  examples.  It  was  viewed  as  probably  not  really  desirable — like  not 
using  deodorant  in  today's  world.  Slight  disapproval  but  no  condemnation.  The  only 
real  concern  was  with  the  patent  medicines  themselves;  they  did  not  label  their  in- 
gredients and  made  extravagant  and  unfounded  claims.  People  would  be  deceived 
by  the  advertisements  and  claims  and  not  seek  the  medical  care  they  needed.  Thus 
the  Pure  Food  and  Drug  Act  emerged  as  part  and  parcel  of  the  Progressive  Era. 

That  the  far  vaster  extent  of  opiate  addiction  then  did  not  carry  the  moral,  legal, 
social,  or  cultural  stigma  that  far  less  opiate  use  does  today  is  not  difficult  to  understand. 
Opiate  addicts  were  then  predominately  of  the  middle  and  upper  socio-economic  class 
with  more  female  than  male  addicts.  (Ball,  J.,  1970).  One  1889  study  of  Massachusetts' 
pharmacies  showed  that  sales  of  opium  derivatives  were  largely  to  those  of  upper 
mcome  levels  (Terry,  C.  and  M.  Pellens,  p.  468).  Moreover  some  now  very  often 
ignored  truths  about  opiates  were  clearly  know  then;  addicts  could  not  be  detected 
as  long  as  they  were  assured  of  a  steady  supply  of  their  drugs.  Opiate  addicts  do 
not  suffer  from  the  use  of  the  drug,  rather  they  suffer  from  its  absence  through 
withdrawal  symptoms.  Pillars  of  the  community  and  middle  class  morality  could  be 
and  were  addicts.  Some  were  known  as  addicts  and  some  not.  Where  they  were 
known  as  addicts  those  persons  remained  as  pillars  of  the  community — only  as  pillars 
afflicted  with  a  physiological  problem,  i.e.  like  chronic  gout. 

The  entrance  of  the  1906  Pure  Food  and  Drug  Law  into  this  rather  sanguine  picture 
only  meant  that  addicts  would  be  protected  from  unscrupulous  pharmaceutical  manufac- 
turers and  could  be  assured  a  supply  of  pure  drugs  through  regulated  channels.  But 
there  was  another  pattern  of  use  regarding  smoking  opium,  crude  opium  processed 
for  smoking  rather  than  for  liquid  opium  or  into  morphine. 

The  pattern  of  use  of  smoking  opium  that  was  so  distinct  from  the  use  of  other 
opiate  drugs  can  be  stated  in  one  word — Chinese.  Large  numbers  of  Chinese  came 
to  the  west  coast  of  the  U.S.  in  the  I850's  to  work  as  laborers  in  this  country's 
rapidly  expanding  rail  road  network.  The  Chinese  brought  with  them  the  habit  of 
smoking  opium  which  proved  to  be  a  very  valuable  means  of  relaxation  and  intoxication 
for  those  engaged  in  hard  physical  labor  in  a  hostile  alien  environment  thousands 
of  miles  from  their  home  villages. 

Two  distinct  patterns  of  opiate  useage  therefore  existed  in  the  U.S.;  the  smoking 
of  opium  in  the  West,  largely  by  Chinese,  and  the  drinking  and  injecting  of  opium 
and  derivatives  in  the  rest  of  the  country,  largely  by  middle  and  upper  classes,  white 
Anglo-Saxon  Protestants  (mostly  female)  and  some  Irish.  One  pattern  was  viewed  as 
acceptable  because  the  "good  people"  did  it.  The  other  pattern  was  viewed  as  a 
growing  menace. 

THE  EARLY  POLICY  DECISIONS  AND  THE  FIRST  LAWS  AGAINST  OPIATES 

Newspapers  of  the  period  1875-1900 — particularly  but  not  exclusively  in  the 
West — carried  lurid  tales  of  crime  and  debauchery  in  opium  smoking  dens.  All  of 
these  reports  carried  with  them  the  sense  of  a  singular  and  sinister  Oriental  menace. 
Anti-Chinese  feelings  became  translated  into  an  anti-opium  smoking  hysteria.  The  ag- 
gressive, debauched,  and  sexually  aggressive  image  of  the  opium  smoker  took  hold. 

The  anti-Chinese  character  of  the  public's  arousal  is  clear  if  from  no  other  fact 
than  that  the  image  of  the  opiate  smoker  (Chinese)  was  never  transferred  to  the 
opiate  drinker  and  opiate  injector  (white  middle  and  upper  class).  Concurrently  with 
this  anti-opium  smoking  hysteria  was  reasoned  concern  by  some  physicians  over  the 
public's  and  most  of  the  medical  profession's  ignorance  of  the  properties  of  the  opiates 
per  se.  They  did  not  cure  illness  but  masked  them  by  relieving  pain  and  discomfort, 
thus  inhibiting  the  thrust  of  the  late  19th  century  toward  curative  rather  than  merely 
analgesic  therapy.  These  "concerned  physicians"  wanted  some  regulations  governing 
the  distribution  of  all  opiates. 

What  took  place  was  the  first  of  many  strange  marriages  between  a  reasoned  policy 
(whether  correct  or  incorrect)  and  policy  based  upon  myth,  prejudice,  and  hysteria. 
Between  1887  and  1908  many  states  passed  laws  aimed  at  some  aspect  or  other 
of  narcotic  distribution.  Opium  smoking  was  the  prime  target  of  course  particularly 
the  earliest  laws.  Later  laws  also  tended  to  include  some  regulatory  scheme  for  the 
distribution  of  medicinally  used  opiates  as  well.  Those  regulations  varied  widely  from 
state  to  state.  The  built-in  confusion  added  pressure  for  the  passage  of  a  uniform 
national  regulatory  law — of  an  unspecified  nature  but  at  least  uniform.  In  1909  a 
Federal  anti-opium  smoking  law  was  passed.  But  there  was  still  no  Federal  regulations 
for  other  opiates. 

Another  independent  impetus  for  national  regulations  of  narcotic  drugs  formed.  White 
Christian    missionaries   in    South    and    East    Asia,   especially   China,   were    able    to   get 


380 

their  co-religionists  in  the  U.S.  and  Europe  to  convince  their  governments  of  the 
need  to  jointly  control  the  distribution  of  opiates.  The  U.S.  called  for  a  conference 
to  be  held  in  Shanghai  in  1909.  The  countries  represented — the  U.S.,  Great  Britain, 
France,  Germany,  Italy,  Russia,  Austria-Hungary,  the  Netherlands,  Persia,  Portugal, 
Japan,  Siam  and  China — each  either  played  a  part  in  the  opium  trade  or  had  imperial 
interests  in  the  area  or  both.  Of  course  Chma  fit  neither  category,  but  since  the 
meeting  was  held  there  China  was  included.  The  conferees  reached  agreement  on 
the  major  issues.  While  the  language  of  the  tenative  agreements  controlling  opium 
trade  contained  all  sorts  of  language  about  "grave  dangers"  and  the  need  for  "drastic 
measures"  the  participants  were  in  reality  only  moderately  aroused.  They  did  not 
even  come  to  the  meeting  empowered  to  sign  a  treaty  nor  did  they  meet  again  for 
that  purpose  for  three  years  (Merrill,  F.,  pp.  111-113).  But  the  various  countries 
did  manage  to  mollify  the  home  populaces — after  all  the  representatives  did  meet. 

In  1912  the  same  countries  represented  at  Shanghai  met  in  The  Hague  and  signed 
the  Opium  Convention.  The  main  topics  were  raw  opium,  prepared  opium,  manufac- 
tured derivatives,  and  the  special  case  of  China.  The  major  tenets  were  control  of 
internal  distribution,  export,  import,  and  optionally,  internal  useage,  i.e.  who  may  legally 
use  what.  The  treaty  quite  clearly  sipulated  as  well  that  each  signatory  decide  for 
itself  the  best  ways  of  effecting  the  treaty  on  a  national  basis. 

That  The  Hague  Opium  Convention  was  never  ratified  by  all  parties  (World  War 
I  broke  out)  was  a  moot  point  as  far  as  the  United  States  was  concerned.  In  fact, 
the  U.S.  had  been  the  only  country  to  ratify  the  treaty.  But  the  important  thing 
is  that  prior  to  the  Senate's  ratification  of  the  treaty  the  senators  realized  suddenly 
that  the  U.S.  had  no  national  laws  to  implement  the  treaty  they  were  about  to  ratify. 
In  this  climate  the  Harrison  Narcotic  Act  was  "stumbled  upon"  and  passed  in  December 
1914. 

THE  HARRISON  ACT    ITS  SIMPLE  CONSTRUCTION  AND  COMPLEX  INTERPRETATION 

Before  the  Harrison  Acl  (1904-1914)  I--.. 

During  the  decade  before  the  Act,  public  clamoring  over  opium  smoking  had  very 
gradually  begun  to  extend  to  other  opiates  as  well.  The  anti-alcohol  forces  and  the 
general  Calvanistic  morality  of  the  middle  class  had  already  condemned  opium  smoking 
for  its  recreational — pleasure  seeking — aspects  as  well  as  for  the  fact  that  Chinese 
were  doing  it.  Those  same  forces  now  began  to  see  the  use  of  other  opiates,  use 
without  the  stamp  of  medical  approval,  in  the  same  light  as  hedonistic  and  therefore 
condemnable.  Thus  in  1913  Representative  Harrison  reported  for  his  committee: 

"...  There  has  been  in  this  country  an  almost  shameless  traffic  in  these  drugs. 
Criminal  classes  have  been  created,  and  the  use  of  the  drugs  with  much  accompany- 
ing  moral   and   economic  degradation   is  widespread   among  the   upper  classes  of 
society.   We   are   an   opium-consuming  nation   today."   (H.    R.   Rep.   No.   23,  63rd 
Cong.  1st  session,  2  ( 191  3)). 
The    "shamelessness"   was    th-      individuals   were    trafficking    in    drugs   for   pleasure. 
The    "criminal    classes"   were    a    carryover   of  the    mythology    surrounding   the    opium 
dens.   The   "mora!   degradation"   was,   again,   the   pursuit   of  pleasure.   The  "economic 
degradation"  is  a  bit  harder  to  clarify — certainly  the  drugs  cost  little  and  the   upper 
classes  were  not  degraded  economically  (poor)  because  they  were  the  "upper  classes" 
and   upper  classes  are   not  poor.  The   last  sentence  of  Representative   Harrison   seems 
to  sum  it  all  up  however.  The  U.S.  was  an  opium  consuming  nation  and  opiate  consump- 
tion had  become  ipso  facto  morally  condemnable. 

The  myths,  fantasies,  and  cultural  beliefs  of  the  middle  class  were  certainly  present 
in  this  development  of  narcotic  policy  and  the  crucial  interpretation  and  implementation 
of  the  Act  that  followed.  The  Act  as  written  though  was  rather  straightforward.  The 
three  major  provisions  were: 

1 .  Registration  was  required  of  everyone  engaged  in  the  production  and  distribu- 
tion of  narcotics  and  the  Federal  government  was  to  have  access  to  records  of 
all  transactions. 

2.  All  parties  handling  the  drugs  were  required  to  pay  a  tax. 

3.  Retail  sales  to  consumers  were  to  be  issued  through  a  prescription  from 
a  physician  and  were  to  be  for  legitimate  medical  use  only. 

The  first  provision  was  clearly  the  outcome  of  the  much  earlier  arguments  to  control 
the  movement  of  opiates.  This  provision  gave  the  government  accurate  knowledge 
of  the  legally  permissible  narcotic  traffic  and  the  channels  and  modes  of  its  distribution. 
The  second  was  largely  managerial  in  nature:  it  placed  the  management  (and  implied 
policing)  of  the  Act  in  the  Treasury  Department  which,  through  its  Bureau  of  Internal 
Revenue,  set  up  an  autonomous  unit  to  carry  out  those  functions.  The  third  provision 
was  an  outgrowth  of  the  agitation  by  physicians  just  prior  to  the  turn  of  the  century 
to  place  the  narcotic  seller  and  consumer  relationship  in  their  own  hands. 
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The  Harrison  Act  was  clearly  a  revenue  act  in  form  yet  the  actual  tax  was  nominal, 
only  one  cent  per  ounce.  The  Act  was  to  police  and  control  narcotic  uscage.  The 
shift  in  cultural  attitudes  and  beliefs  over  a  dozen  years  had  gradually  redefined  addic- 
tion per  se  from  a  personal  eccentricity  to  a  reprehensible  and  condemnable  habit. 
The  passage  of  the  Act  was  to  be  sure  the  culmination  of  events  that  were  only 
marginally  connected,  yet  it  locked  in  negatively  biased  cultural  attitudes  and  norms 
and  laid  the  foundation  for  a  further  shift  from  the  characterization  of  addiction  as 
a  condemnable  habit  to  a  sinister  evil  and  criminal  degeneracy. 

The  law  specified  the  authority  of  physicians  to  prescribe  opiates  in  "good  faith" 
for  "legitimate  medicinal  purposes."  Yet  the  decision  as  to  what  constitutes  such  legiti- 
mate usage  in  the  course  of  proper  medical  practice  lay  outside  the  profession.  It 
lay  in  the  moral  and  ideological  concensus  that  was  held  by  members  of  the  larger 
society  regarding  what  is  and  is  not  legitimate — what  is  "right"  and  what  is  "wrong." 

The  first  of  a  long  series  of  Supreme  Court  decisions  dealing  with  the  new  law 
was  rendered  the  same  year  it  took  effect,  1915.  This  decision  upheld  the  provision 
that  consumers  could  only  legally  possess  narcotics  if  they  held  a  valid  prescription. 
This  ruling  forced  addicts  lo  go  to  physicians  as  the  only  possible  legal  source  of 
drugs.  Physicians  were  very  quickly  deluged  by  thousands  of  addicts  trying  to  live 
within  the  new  law.  The  volume  made  it  impossible  for  physician's  offices  to  be 
anything  other  than  a  dispensary  station.  Physicians  had  no  time  to  do  anything  else 
in  the  way  of  care  other  than  sign  prescriptions;  physicians  were,  after  all,  the  only 
source  of  narcotics  for  thousands  of  legal  addicts  who  wanted  to  stay  that  way. 

The  Treasury  Department  reacted  strongly  against  what  they  interpreted  as  a  violation 
of  both  the  spirit  and  intent  of  the  law.  Prosecutions  of  physicians  followed.  In  1919 
the  Supreme  Court  ruled  again: 

"...  a  prescription  of  drugs  for  an  addict  'not  in  the  course  of  professional 
treatment  in  the  attempted  cure  of  the  habit  but  being  issued  for  the  purpose 
of  providing  the  user  with  morphine  sufficient  to  keep  him  comfortable  by  maintain- 
ing his  customary  use'  was  not  a  prescription  in  the  meaning  of  the  law  and 
was  not  included  within  the  exemptions  for  the  doctor-patient  relationship." 
(Lindesmith,  A.,  1965,  p.  6). 

The  transmutation  of  a  personal  eccentricity  into  a  criminal  act  had  been  completed. 
A  person  could  no  longer  maintain  his  addiction  to  narcotic  drugs  legally.  The  law 
had  restricted  the  dispensing  of  narcotics  based  upon  a  physician's  prescription.  Now 
an  interpretation  of  that  restriction  prohibited  such  dispensing  to  maintain  the  patient's 
addiction.  To  be  an  addict  now  meant  that  one  would  have  to  be  a  criminal  in 
order  to  get  narcotic  drugs. 

The  Treasury  Department  was  soon  flooded  with  applications  for  "registration  per- 
mits" from  narcotic  addicts  still  hoping  for  some  way  not  to  be  made  criminals. 
But  no  such  "permits"  were  possible  under  the  law.  The  expedient  solution  to  this 
crisis  turned  out  to  be  the  establishment  of  narcotic  dispensaries  or  clinics  with  the 
approval  of  the  Federal  Government.  The  plan  was  to  provide  treatment  which  would 
consist  of  gradual  detoxification,  ergo-cure.  The  first  clinics  opened  in  1918.  One 
year  later  in  1919  all  but  one  of  the  44  clinics  actually  opened  were  being  forced 
to  close  by  the  Treasury  Department.  The  situation  of  the  addicts  had  certainly  gotten 
no  better  nor  had  the  44  clinics  nationwide  been  able  to  treat  all  of  the  addicts. 
Rather  the  closing  represented  the  further  development  of  policy  through  belief  and 
ideology,  and  a  particular  moral  stance.  Late  in  1919  the  Treasury  Department  reor- 
ganized its  enforcement  staff.  The  field  staff,  who  were  formerly  supervised  by  revenue 
collectors,  came  under  the  direction  of  prohibition  agents.  The  revenue  collectors 
who  were  trying  to  meet  a  crisis  situation  for  addicts  as  humanely  as  possible  were 
replaced  by  enforcers  of  the  Volstead  Prohibition  Act  who  brought  with  them  the 
attitudes  and  moral  stance  and  self-righteous  fervor  of  the  anti-liquor  forces. 

The  clinics  were  all  closed  as  rapidly  as  possible,  the  well  run  ones  as  well  as 
he  sloppy  ones.  The  arbitrary  closing  of  all  of  the  clinics,  the  "good"  and  the  "bad" 
ones,  only  makes  sense  if  the  dispensing  of  narcotics  to  addicts  is  per  se  condemned 
as  morally  reprehensible.  This  is  just  the  attitude  the  prohibition  agents  brought  to 
the  problem  (Lindesmith,  A.,  p.  141).  And  again  the  change  in  policy  direction  was 
due  to  "historical  accident,"  the  chance  concurrence  of  events.  No  one  in  the  Treasury 
Department  rationally  considered  the  problem  and  concluded  a  "harder"  line  against 
addicts.  Rather  the  reorganization  which  combined  the  enforcement  of  the  Harrison 
Act  with  the  Volstead  Act  was  viewed  only  as  managerial  efficiency.  It  so  happened 
that  the  Prohibition  Act  approved  in  October  1919  provided  for  a  larger  force  than 
already  in  existence  for  the  Harrison  Act.  The  smaller  unit  merged  with  the  larger 
and  adopted  the  attitudes  and  policies  of  the  Prohibition  unit.  Again,  "historical  ac- 
cident." 
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To  simply  be  an  addict  was  now  viewed  as  evil  and  forced  the  addict  to  become 
a  criminal  and  associate  with  criminals  in  order  to  obtain  a  supply  of  drugs.  The 
resulting  criminal  activities  forced  upon  addicts  furthered  the  mythology  and  beliefs 
regarding  addicts;  the  beliefs  became  self  fulfilling  prophecies.  Soon,  laws  were  enacted 
making  the  condition  of  being  an  addict  a  crime — not  just  the  stealing,  purchasing, 
or  possession  of  drugs  was  criminal  but  also  the  condition  of  being  physically  addicted 
to  narcotics  was  made  criminal. 

Through  the  period  1920-1950  the  nation's  fully  developed  policy  which  regarded 
addiction  to  narcotics  per  se  as  a  heinous  moral  affront  and  criminal  continued  to 
mature.  The  formation  of  the  separate  Bureau  of  Narcotics  in  1930  under  Harry 
Anslinger  bureaucratically  both  epitomized  and  institutionalized  that  national  narcotic 
policy.  .Anslinger  embodied  and  promoted  the  policy  derived  through  myth,  fantasy, 
and  historical  accident.  The  Bureau  of  Narcotics  ground  out  immense  amounts  of 
propaganda  which  was  quickly  picked  up  by  popular  magazines  of  the  period.  The 
crazed,  vicious,  sex  fiend  image  took  hold  in  the  public's  imagination.  One  striking 
but  by  no  means  isolated  example  of  this  propaganda  is  cited  by  William  Eldridge 
and  was  taken  from  a  policy  journal: 

"To   be   a  ciint'irmed   drug  addict   is   to   be  one  ol    the   walking  dead   .    .    .   The 
teeth   have   rotted   out;   the   appetite   is  lost  and  the   stt>mach   and   intestines  don't 
function  properly.  The  gall  bladder  become  inflamed;  eyes  and  skin  turn  a  bilious 
yellow.  In  some  cases  the  membranes  of  the  nose  turn  a  flaming  red;  the  partition 
separating  the   nostrils  is  eaten  away — breathing  is  difficult.  Oxygen  in  the  blood 
decreases;  bronchitis  and  tuberculosis  develop.  Sex  organs  become  affected.  Veins 
collapse  and  livid  purplish  scars  remain.  Boils  and  abscesses  plague  the  skin,  gnaw- 
ing pain   racks  the  body.   Nerves  snap;  vicit)us  twitching  develops.   Imaginary  and 
fantastic  fears  blight  the  mind  and  sometimes  complete  insanity  results.  ...  Often 
times,   too.   death   comes — much   too   early    in   life.    .    .    .    Such    is   the   torment   in 
being   a    drug    addict;    such    is    the    plague    of   being    one    of   the    walking    dead." 
(Eldridge,  W.,  p.  16). 
The   amazing   thing   is   that   those   striking   characteristics   somehow    went   unnoticed 
for  some  65   years  when  respectable  people  were  the  drug  addicts.  The  reason  those 
characteristics    went    unnoticed    is   that    they    are    blatantly   false — lies.    There    are    few 
pathognomonic   physical  characteristics  by  which  an  opiate  addict  can  be  recognized 
except  for  the  scars  that  may  result  from  repeated  injections.  Moreover  there  is  little 
or  no  evidence  that  opiates  cause  permanent  changes  in  the  brain  or  central  nervous 
system  or  any  other  changes  except  one — the  great  tolerance   for  the  drugs  and  the 
phenomenon     of    addiction     itself.     No     wonder    that    many     turn    of    the    century's 
"respectable"  addicts  were   not   known   to  be  addicts  even  to  members  of  their  own 
families    and    occasionally    even    to    themselves.    They   just    needed    their   daily    patent 
medicine  drugs  becau.se  it  made  them  "feel  good,"  which  can  be  translated  in  modern 
terms  as  the  morning  cigarette  or  after-work  drink. 

The  difficulty  in  dealing  with  the  truly  outrageous  lies  promoted  by  the  Bureau 
of  Narcotics  is  that  like  countering  the  anti-semitism  of  the  infamous  tract  "The 
Protocols  of  the  Elders  of  Zion"  and  the  anti-black  tracts,  anti-Irish  ones,  etc.,  the 
audience  reading  them  wanted  to  believe  them.  Unraveling  and  then  exposing  the  com- 
plex of  myth,  fantasy,  distorted  half  truth,  and  outright  lies  is  a  tedious  process  and 
cannot  have  the  "sex  appeal  '  or  salesmanship  of  the  lies  themselves — people  ignore 
the  truth  for  the  lie.  If  man  was  quiescentially  rational  that  would  be  hard  lo  explain. 
But  since  people  are  not  quiescentially  rational  no  explanation  is  really  needed.  The 
irrational  and  rational  aspects  of  people  can  often  be  immense  in  their  scope  and 
depth. 

During  the  fifties  even  harsher  penalites  were  enacted  against  addiction  on  both 
the  Federal  and  State  levels.  This  policy  of  getting  tougher  with  addicts  that  flourished 
then  was  a  further  exemplification  of  the  mythology  of  addiction  and  addicts  and 
of  the  fears  that  were  quite  literally  created  by  such  sources  as  the  Bureau  of  Narcotics. 
.Again  policy  was  made  through  myths,  fantasies,  and  "historical  accident"  that  previous 
myths,  fantasies,  and  policies  based  upon  them  had  created.  The  collusive  nature  of 
those  factors  that  fed  on  each  other  over  the  years  and  created  our  policies  regarding 
narcotics  wt)uld,  at  first  blush,  be  almost  impossible  to  correct.  But  the  decade  of 
the  60's  proved  otherwise. 

Large-scale  flaunting  of  those  policies  during  the  1960's  by  the  upper  and  middle 
economic  classes  has  brought  a  dramatic  turn  around  in  the  attitudes  that  undergird 
those  policies  and  also  some  change  in  the  policies  themselves  and  the  laws  that 
express  them.  An*.!  again  an  "accident"  of  history  played  a  major  role.  A  previously 
uncontrolled  drug,  LSD,  became  popular  and  spread  through  many  of  the  young  people 
from  the  upper  stratas  of  our  society.  1  he  notion  of  taking  drugs  for  pleasure,  drugs 
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other  than  alcohol,  was  resurrected  from  the  past.  Marijuana  very  quickly  spread 
to  the  point  where  some  10  per  cent  of  the  tola!  population  have  experienced  it 
(and  of  course  a  higher  percentage  of  those  under  30).  The  middle  and  upper  classes 
again  started  using  an  amazing  variety  of  drugs  for  the  purpose  of  Pleasure.  Some 
of  those  drugs  were  legally  classified  as  narcotics  and  subjected  the  "respectable" 
elements  of  society  to  the  policies  and  laws  that  had  developed  over  the  years. 

During  the  fiO's  and  up  to  the  present,  commissions  and  study  groups  have  examined 
the  policies  and  laws  and,  lo  and  behold,  have  found  them  irratiimal  and  based  upon 
myth  and  fantasy.  Anslinger  retired  from  the  Bureau  of  Narcotics  after  more  than 
3()  years  as  its  director.  The  Bureau  itself  was  reorganized  into  the  Bureau  of  Narcotics 
and  Dangerous  Drugs  and  began  to  "speak  softly  and  carry  a  just  as  big  stick". 
The  new  Bureau  began  using  some  of  the  jargon  of  the  60's:  "addiction  is  a  medical 
problem — an  epidemic  of  drug  use,  but  still  represents  a  criminal  scourge".  The  Narcotic 
Addiction  Rehabilitation  Act  of  1966  firmly  placed  the  attitude  "addiction  is  a  disease" 
into  statute  law.  The  chronicle  of  private  and  public  commissions.  Senate  and  House 
committee  hearings,  state  legislative  hearings,  and  the  new  (and  at  times  lessened) 
penalty  provisions  for  violations  of  drug  laws  can  go  on  and  on.  The  crucial  point 
is  that  in  10  years  (1963  to  the  present)  a  dramatic  reversal  of  public  attitudes 
and  widespread  modification  of  public  policy  and  even  statute  laws  has  occurred. 
There  has  almost  been  a  return  to  the  1910-1914  attitude  toward  addiction:  a  con- 
demnable  habit  but,  however,  one  from  which  the  sufferer  can  be  saved.  The  condemna- 
tion is  for  the  habit  of  addiction  and  not  the  addict  himself:  a  subtle  but  important 
distinction. 

While  the  development  of  policies  up  to  the  mid  60"s  was  compounded  from  myth, 
fantasy,  and  historical  accident,  the  newly  emergent  policies  have  not  been  rationally 
designed  except  in  so  far  as  they  are  reactions  to  rational  analysis  of  the  failures 
of  previous  policy  and  law.  The  relaxation  of  laws  and  regulations  for  some  drugs 
(alcohol — lower  legal  drinking  age,  some  opiate  type  drugs,  and  marijuana)  has  been 
matched  by  increased  regulation  of  other  drugs  (the  psychedelics,  barbiturates, 
amphetamines,  and  others).  Current  policy  is  largely  the  result  of  reactions  of  the 
mom.ent  to  the  present  political  pulse  of  the  country.  Fear  of  crimes  committed  by 
addicts  (robbery,  theft,  minor  assault  to  commit  theft,  etc. — all  grossly  overestimated) 
have  largely  influenced  the  rapid  spread  of  methadone  maintenance  programs  as  only 
one  example.  Possible  implications,  positive  or  negative,  of  this  quasi-legalization  of 
narcotic  drugs  have  been  ignored  in  serious  discussion. 

The  haphazard,  "accidental"  process  that  has  governed  the  more  recent  developments 
of  drug  utilization  policies  may  result  in  policies  only  slightly  less  disastrous  than 
former  policies.  We  may,  in  fact,  be  seeing  in  New  York  State's  new  laws  a  "backlash" 
to  the  policies  of  the  60's  which,  under  the  banner  of  reform — substituting  "medical" 
for  "criminal" — have  been  nearly  as  haphazard  as  those  of  the  preceding  half-century. 

What  is  needed  now  is  a  genuine  attempt  to  as  rationally  as  possible,  analyze  all 
the  data  we  can  muster  with  as  much  wisdom  as  we  have.  The  history  and  chronicle 
that  I  have  shown  exhibits  the  maxim  that  human  beings  are  not  solely — maybe  not 
even  fundamentally — rational  creatures.  But  the  flip  side  of  that  maxim  is  that  people, 
individually  and  collectively,  have  a  rational  capability.  It  is  time  to  use  that  capability 
to  its  fullest  regarding  our  narcotic  and  other  drug  policies.  If  not,  we  will  stay  on 
the  same  treadmill  and  will  continue  to  regularly  substitute  one  policy  and  its  variations 
for  another  without  ever  getting  anywhere. 
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There  are  no  distant  points  in  the  world  any  longer  .  .  . 

Our  thinking  in  the  future  must  be  world-wide.  —  Wendell  Willkie 

The  Drug  Enforcement  Agency  Abroad 
(Donald  C.  Johnson) 

The  Drug  Enforcement  Administration  should  serve  as  an  object  lesson  for  bureaucra- 
cy. It  has  used  its  singularly  unsuccessful  record  in  the  domestic  "War  on  Drugs" 
as  the  rationale  for  assigning  people  abroad.  It  is  my  thesis  that  the  DEA's  "War 
on  Drugs"  abroad  will  be  no  more  successful  than  it  is  at  home — a  series  of  costly 
and  inconclusive  skirmishes  in  which  the  principal  casualty  is  the  U.S.  taxpayer.  We 
should  therefore  scrap  the  entire  "DEA  abroad"  policy  and  replace  it  with  domestic 
policies  which  show  more  promise  of  ultimate  success. 

The  export  of  DEA  agents  rests  on  a  simple,  seemingly  logical,  rationale.  If  our 
drug  fighting  effort   is  conducted   only   on   our  shores,   the  smuggler  need  only  clear 
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one  major  hurdle  before  he  is  "home  free."  By  establishing  a  series  of  "points  of 
interdiction"  the  risks  to  smugglers  are  multiplied  and  the  prospects  of  catching  them 
are  increased.  Stated  another  way,  the  theory  is  that  by  castmg  a  wider  net,  more 
and  bigger  fish  will  be  caught.  The  United  States  has  therefore  trotted  its  agents 
off  to  places  like  Jamaica,  Guatemala,  and  Afghanistan  in  hopes  that  drugs  will  be 
kept  out  of  the  United  States. 

Upon  more  careful  examination,  I  believe  that  the  rationale  upon  which  we  are 
basing  our  "War  on  Drugs"  abroad  is  extremely  weak.  In  the  first  place,  there  is 
some  confusion  about  what  drug  is  the  enemy  in  this  war.  If  measured  in  terms 
of  social  impact,  it  should  be  heroin.  If  measured  against  amount  consumed,  it  should 
be  marijuana.  If  measured  against  some  intermediate  standard,  it  should  be  cocaine. 
When  we  examine  DEA  operations  it  turns  out  that  in  different  parts  of  the  world 
we  are  fighting  different  kinds  of  drugs,  marijuana  in  Mexico  and  Jamaica,  heroin 
in  the  Near  East,  the  Far  East,  and  Mexico;  cocaine  in  South  America  and  points 
north.  This  paper  concentrates  primarily  on  heroin  and  cocaine,  two  hard  drugs  that 
the  DEA  is  most  interested  in  stopping,  and  not  on  marijuana  because  the  war  on 
marijuana  has  been  such  an  acknowledged  flop  that  it  is  hardly  news  to  say  it  again. 

In  the  second  place  the  entire  program  is  based  on  the  assumption  that  a  reduction 
in  supply  of  illegal  drugs  will  ultimately  reduce  demand.  The  criminal  laws  are  not 
enforced  merely  for  their  own  sake,  but  to  accomplish  some  relatively  definite  social 
objective.  Therefore  the  short-term  objective  of  catching  smugglers  must  be  related 
to  the  long-term  objective  of  having  fewer  addicts  at  home. 

Even  one  with  only  a  rudimentary  knowledge  of  economics,  such  as  this  writer, 
knows  that  where  demand  is  inelastic,  a  reduction  in  supply  merely  increases  price. 
A  simple  illustration  will  suffice.  Every  human  being  needs  a  minimum  supply  of 
water  with  which  to  stay  alive.  Human  beings  need  that  water  regardless  of  its  price. 
Even  if  water  decreases  in  availability,  people  will  seek  to  satisfy  their  need  for  it. 
In  such  a  situation  a  decrease  in  supply  will  simply  produce  an  increase  in  price, 
as  people  reallocate  their  resources  in  order  to  compete  for  the  indispensable  item. 
The  heroin  addict  is  a  person  whose  demand  for  heroin  is  relatively  inelastic.  The 
addict  needs  heroin  regardless  of  its  price.  As  price  increases,  he  simply  must  compete 
harder  in  order  to  achieve  satisfaction. 

Our  efforts  to  constrict  supply  of  the  addictive  drugs,  mainly  heroin,  have  affected 
price  in  two  ways.  In  the  first  place,  by  making  possession,  importation  and  sale 
of  those  drugs  a  crime,  we  inexorably  raise  prices  by  creating  a  situation  in  which 
only  those  willing  to  expose  themselves  to  risk  of  criminal  penalties  will  act  as  suppliers. 
We  thus  create  an  "oligopoly  of  risk"  which  excludes  all  except  those  willing  to 
risk  criminal  penalties  from  the  marketplace.  This  creates  a  perfect  opportunity  for 
organized  crime. 

Naturally,  the  more  hurdles  the  government  sets  up  in  its  efforts  to  catch  the  drug 
smugglers,  the  greater  the  risk  the  smugglers  must  incur.  The  greater  the  risk  incurred, 
the  higher  the  price.  So  by  sending  agents  abroad  we  automatically  help  inflate  the 
cost  of  heroin  in  the  United  States. 

Aside  from  the  law's  effects  on  risk  creation,  how  does  effective  enforcement  affect 
persons  in  the  United  States?  Because  price  is  dependent  on  a  small  supply  and  on 
inelastic  demand,  a  successful  War  on  Drugs  would  disrupt  supply,  not  demand.  Prices 
would  therefore  be  expected  to  go  up.  This  consequence  of  a  successful  drug  program 
would  not  be  important  except  for  the  fact  that  increased  effectiveness  means  more 
crime  in  the  United  States.  This  is  because  most  heroin  addicts  (some  250,000  of 
them)  finance  their  habits  through  crime.  And  since  it  takes  $5  stolen  to  produce 
$1  in  revenue  from  fencing  stolen  items,  the  multiplier  effect  is  huge.  Some  simple 
arithmetic:  if  250,000  addicts  finance  $30-a-day  habits  through  crime,  the  amount 
which  they  would  have  to  steal  over  a  year  would  be  in  excess  of  $13  billion.  A 
successful  War  on  Drugs  therefore  results  in  doubly  victimizing  the  taxpayer.  On  the 
one  hand  he  must  contribute  to  pay  for  the  vast  network  of  agents  worldwide,  and 
on  the  other  hand  he  is  the  victim  of  the  effects  produced  by  reduction  in  supply. 

Fortunately  the  taxpayer  need  worry  only  about  the  expense  of  the  War  on  Drugs 
because  the  effort  has  not  produced  any  longlasting  reduction  in  drug  supplies  in 
the  United  States  and  is,  in  my  estimation,  unlikely  ever  to  produce  them.  On  the 
contrary— we  can  see  that  even  the  few  federal  successes  have  created  challenges 
which  DEA  cannot  possibly  expect  to  meet. 

The  basic  reason  for  my  belief  that  DEA  effort  abroad  is  fated  to  be  only  a  series 
of  skirmishes  is  that  the  net  can  never  be  cast  so  wide,  nor  can  agents  be  posted 
so  carefully  as  to  catch  the  traffickers.  The  net  simply  has  too  many  holes — there 
are  so  many  variables  for  transporting  a  shipment  of  drugs  that  it  is  virtually  certain 
that  DEA  is  missing  many,  probably  most,  of  them.  A  kilo  of  heroin  can  be  concealed 
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in  so  many  different  places,  and  shunted  through  such  a  maze  of  different  places 
and  persons  before  reaching  the  U.S.  that  it  would  take  a  simply  unimaginably  expensive 
detective  apparatus  to  prevent  its  reaching  U.S.  shores.  It  does  not  take  a  great  deal 
of  space  to  conceal  a  shipment  of  heroin  that  would  supply  the  entire  addict  population 
of  the  City  of  New  York. 

Present  problems  with  finding  and  tracking  the  shipments  of  illegal  drugs  are  in 
my  view  directly  linked  to  an  operation  we  proclaimed  as  an  immense  success  only 
a  few  years  ago.  Through  some  uncanny  bit  (^f  self-deception,  we  managed  to  convince 
ourselves  that  if  only  opium  production  in  Turkey  were  eliminated,  our  drug  problem 
would  disappear.  We  then  coupled  energy  to  lack  of  foresight  and  managed  to  convince 
the  Turkish  government  to  prohibit  poppy  production  in  exchange  for  some  $35  million 
in  U.S.  aid.  What  were  the  results?  The  French  Connection  was  disrupted,  but  while 
we  were  waiting  for  our  drug  problem  to  disappear  from  the  scene,  the  smugglers 
were  busy  changing  their  zone  of  operations.  Heroin  from  the  Far  East's  Golden 
Triangle  (Thailand,  Laos,  Burma)  took  the  place  of  the  Turkish  heroin — with  the 
problem  compounded  by  the  Vietnam  War.  Brown  heroin  from  Mexico  began  to  be 
sold  in  the  U.S.  And  cocaine  from  South  America  was  introduced  to  the  United 
States  as  a  substitute  for  heroin.  Turkey  later  acceded  to  demands  from  its  farmers 
and  lifted  the  ban  on  opium  cultivation.  The  result:  we  still  must  contend  with  Turkish 
opium,  but  at  the  same  time  fight  Far  Eastern  opium,  Mexican  brown  heroin,  and 
South  American  cocaine.  Not  to  mention  marijuana  from  just  about  everywhere. 

The  net  result  of  the  Turkish  experiment,  has  been  to  make  the  present  problem 
so  much  more  complex  as  virtually  to  guarantee  that  DEA  will  be  unsuccessful.  But 
probably  the  best  indicator  of  the  magnitude  of  DEA's  inability  tc  do  anything  but 
convince  Congress  of  the  need  for  more  millions  is  the  addict  population.  Returning 
Vietnam  veterans  swelled  the  numbers  of  addicts  in  the  late  '60s  and  early  '70s. 
Then  the  number  dropped  somewhat.  But  in  1974  the  U.S.  government  estimated 
that  the  number  had  leveled  off  at  250,000,  and  that  there  were  some  indications 
that  the  number  was  on  the  rise  again. 

These  figures  should  be  contrasted  with  the  DEA's  efforts.  At  the  time  that  the 
number  of  addicts  was  not  dropping,  the  DEA  was  pouring  millions  into  setting  uo 
its  overseas  operations.  And  we  are  still  waiting  for  some  indication  that  the  millions 
spent  have  produced  significant  results.  Lack  of  sustainable  progress  in  these  areas 
may  have  played  a  part  in  the  recent  resignation  of  the  DEA  chief. 

The  preceding  sections  have,  I  believe,  outlined  why  DEA  probably  cannot  and 
will  not  be  effective.  In  this  section  I  will  argue  that  the  dangers  caused  by  DEA 
to  our  foreign  relations  are  sufficiently  compelling  so  that  DEA  should  be  completely 
removed  from  such  operations  abroad. 

In  the  first  place,  the  idea  that  we  can  in  effect  expand  our  frontiers  for  the  purpose 
of  fighting  the  drug  traffic  is  rather  presumptuous.  We  assume  the  right  to  enlist 
support  of  foreign  governments  for  the  eradication  of  a  problem  which  in  many  cases 
does  not  really  affect  them.  We  argue  that  "We  have  a  problem  so  we  need  you 
to  accept  our  law  enforcement  officials."  In  an  age  when  taking  up  the  American 
burdens  is  not  every  country's  aspiration,  our  invitation  to  do  so  can  only  reinforce 
prejudices. 

Secondly,  the  agents  who  are  placed  in  the  field  are  operation-oriented.  They  see 
themselves  as  holding  hunting  licenses  in  an  open  season  on  drug  pushers.  Although 
their  stated  aim  may  be  to  make  local  drug  law  enforcement  effective,  the  barriers 
which  they  usually  encounter  tend  to  increase  their  action  orientation.  This  is  because 
most  places  where  we  have  agents  are  less  developed  countries,  usually  ones  in  which 
the  police  are  underpaid,  unsophisticated,  and  sometimes  corrupt.  These  institutional 
weaknesses  make  for  a  situation  in  which  DEA's  brand  of  professionalism  is  often 
met  with  a  great  deal  of  indifference.  The  combination  of  institutional  weaknesses 
and  professional  indifference  makes  for  a  situation  in  which  substandard  performance 
is  guaranteed. 

The  result  is  that  the  longer  the  agents  are  in  the  field,  the  more  they  will  want 
to  "supervise"  local  police  action,  to  insure  that  "things  are  done  right."  The  pressures 
for  more  involvement  lead  to  a  situation  in  which  the  DEA  agents  displace  the  local 
police. 

The  greater  the  involvement,  however,  the  greater  the  risks.  There  are  reports  that 
at  least  two  DEA  agents  have  been  wounded  in  a  foreign  country,  and  although 
the  DEA  has  been  able  to  spirit  the  agents  out  of  the  foreign  country  without  a 
major  incident,  we  cannot  expect  that  DEA  will  be  successful  indefinitely.  If  a  DEA 
agent  were  to  kill  or  seriously  wound  a  foreigner  in  a  foreign  country,  even  in 
self-defense,  the  prospects  for  an  acutely  embarrassing  incident  are  very  great.  The 
host  country  would  naturally  turn  to  us  to  "bail  them  out,"  and  we  would  have 
a  very  difficult  time  trying  to  do  so. 
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The  whole  process  can  (and  has)  worked  in  reverse,  too.  A  recent  case  should 
be  illustrative.  DEA  agents  fingered  an  American  citizen  who  was  arrested  by  the 
authorities  of  country  Y.  In  the  process  of  interrogation,  the  American  was  hog-tied 
and  beaten  by  the  local  police.  When  the  American  was  visited  by  the  U.S.  consular 
officer,  he  naturally  aired  his  complaint.  The  Embassy  therefore  had  to  make  a  com- 
plaint to  officials  of  country  Y  for  doing  too  zealously  what  we  had  asked  them 
to  do  in  the  first  place. 

Our  desire  to  ensure  that  the  prospects  for  embarrassment  are  never  realized  has 
led  to  the  investment  of  a  great  deal  of  time  by  Foreign  Service  officers  who  must 
help  devise  standards  of  conduct,  lines  of  communication,  staffing  levels  (because 
the  DEA  can  always  justify  more  people),  and  in  general  coordinate  relations  between 
agencies. 

Try  as  they  might,  however.  Foreign  Service  officers  cannot  resolve  the  basic  am- 
bivalence of  our  foreign  policy— that  of  having  DEA  catch  criminals  (including  Amer- 
icans), while  consular  officers  try  to  protect  U.S.  citizen  interests  to  the  fullest. 

This  ambivalence  is  accentuated  when  DEA  officers  participate  in  training  foreign 
officials.  By  encouraging  local  drug  enforcement  officials  to  take  a  more  stringent 
view  of  drug  use  we  virtually  ensure  that  more  American  citizens,  many  of  them 
casual  marijuana  users,  will  be  arrested  abroad.  This  is  because  the  big  drug  pushers 
will  remain  beyond  the  level  of  competence  of  most  local  officials,  and  the  inevitable 
temptation  for  them  will  be  to  go  after  the  easy  cases,  where  large  numbers  of  arrests 
make  for  good  public  relations.  To  have  DEA  promote,  wittingly  or  unwittingly,  a 
situation  in  which  more  Americans  are  arrested  is  a  prospect  which  I  do  not  believe 
is  supported  either  by  the  public  or  by  the  executive. 

The  ambivalence  produced  by  DEA  on  our  foreign  policy  has  also  in  my  mind 
affected  our  judicial  system.  Our  judiciary  has  recently  been  faced  with  the  question 
of  how  to  treat  some  of  the  less  savory  tactics  allegedly  adopted  by  drug  agents 
abroad.  Two  recent  cases  have  sought  to  have  the  federal  courts  reconsider  the  so-called 
Ker-Frisbie  rule  (first  announced  by  the  Supreme  Court  in  1866)  that  states  that 
it  is  irrelevant  how  a  court  acquires  jurisdiction  over  a  defendant:  as  long  as  he 
is  found  within  the  court's  district  the  court  will  not  inquire  into  how  he  appeared 
there.  In  one  of  the  recent  cases  the  defendant  alleged  that  he  was  kidnapped  and 
brought  to  Brazil,  where  he  was  interrogated  and  tortured,  supposedly  with  the  approval 
of  U.S.  agents.  He  was  then  shipped  off  to  New  York.  The  man  moved  to  dismiss 
the  indictments  on  the  grounds  that  violations  of  due  process  robbed  the  court  of 
jurisdiction.  The  trial  judge  denied  his  motion  to  dismiss,  but  the  appeals  court  reversed, 
remanding  the  case  for  a  hearing  on  defendant's  allegation  of  brutality.  If  the  allegation 
were  found  true,  then  the  motion  should  be  granted. 

The  second  case  is  probably  more  interesting.  Here  the  Argentine  defendant  was 
lured  into  Bolivia  by  a  ruse  worked  by  American  agents,  where  he  was  seized  by 
Bolivian  police  and  packed  off  to  New  York.  He  also  moved  to  dismiss  the  indictment, 
charging  due  process  violations  precluded  jurisdiction.  Here  the  appellate  court  affirmed 
the  lower  court's  denial  of  the  motion.  Probably  the  most  succinct  statement  of  the 
rule  of  law  is  the  following:  "whenever  a  foreign  national  is  abducted  or  kidnapped 
from  outside  the  United  States  and  is  forcibly  brought  into  this  country  by  United 
States  agents  by  means  of  torture,  brutality  or  similar  abuse  the  federal  court  acquires 
no  jurisdiction  because  of  a  violation  of  due  process.  Otherwise  the  holdings  of  the 
Supreme  Court  in  Ker  vs.  Illinois  and  Frisbie  vs.  Collins  govern." 

This  new  legal  standard  is  open  to  criticism  in  two  respects.  First  of  all  it  makes 
the  constitutional  principle  of  due  process  rest  on  the  relative  outrageousness  of  police 
conduct.  This  is  a  standard  which  allows,  indeed  encourages,  the  police  to  continually 
probe  for  the  outer  limits  of  permissible  conduct.  By  having  our  judicial  system  look 
the  other  way  in  cases  and  places  where  we  have  a  reasonable  certainty  that  due 
process  will  not  be  observed,  we  inevitably  cheapen  our  own  judicial  system. 

The  reluctance  of  courts  to  set  a  standard  is  compounded  by  their  unwillingness 
to  enforce  one  either.  The  courts  have  been  all  too  willing  to  defer  to  the  executive 
in  matters  relating  to  foreign  policy,  even  when  police  operations  are  involved,  clinging 
to  an  anachronistic  standard  which  is  no  longer  even  bad  law — it  is  wrong  law. 

The  United  States  is  concerned  about  drug  abuse  because  of  its  perceived  pernicious 
effects  on  citizens  and  because  of  drug  users'  association  with  criminality.  So  far 
we  have  concentrated  our  effort  on  supply  reduction,  in  the  hopes  that  less  supply 
would  mean  less  demand  and  therefore  less  crime.  So  far  efforts  to  curb  supply, 
both  at  home  and  abroad,  have  been  resounding  failures.  The  only  way  in  which 
supply  reduction  would  in  my  view  be  effective  would  be  to  have  the  United  States 
buy  up  all  the  supply  worldwide — going  to  the  sources  in  Turkey,  Indochina,  Mexico, 
and  South  America  and  paying  top  dollar  to  buy  the  entire  stocks  of  opium  and 
cocaine. 
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Such  an  effort  to  displace  criminal  monopolies  in  favor  of  a  governmental  drug 
monopoly  would  have  the  advantage  of  making  unnecessary  the  posting  of  hordes 
of  DEA  agents  in  countries  which  now  serve  only  as  transshipment  points.  But  there 
would  be  problems.  Since  most  countries  have  laws  which  make  possession  of  drugs 
illegal,  the  U.S.  would  have  to  negotiate  agreements  whereby  American  agents  could 
be  allowed  to  purchase  clandestine  stocks.  That  might  be  a  ticklish  business  in  Third 
World  countries  which  would  view  this  as  an  admission  of  their  inability  to  effectively 
enforce  their  own  drug  laws.  More  important,  however,  is  the  fact  that  an  announced 
U.S.  government  intention  to  become  a  hard  drug  monopolist  would  give  potential 
growers  an  incentive  to  produce  the  drugs  in  order  to  sell  them  to  a  guaranteed 
purchaser. 

The  best  solution  would  be  to  have  the  United  States  abandon  its  efforts  to  become 
the  monopolist  of  drugs — either  through  the  criminal  law  or  through  a  buying  program. 
It  would  be  both  more  productive  and  more  humane  for  the  United  States  to  concen- 
trate on  reducing  demand,  with  the  knowledge  that  reduced  demand  makes  efforts 
to  control  supply  unnecessary.  For  the  short  and  intermediate  term  this  would  mean 
a  system  under  which  the  United  States  would  adopt  one  of  two  plans.  The  first 
would  be  to  simply  ignore  supply  and  concentrate  on  making  rehabilitation  available 
and  attractive,  while  attempting  to  educate  potential  drug  users  and  convince  them 
that  the  disadvantages  far  outweigh  the  advantages  of  drug  use.  The  principal  drawback 
of  this  program  would  be  its  lack  of  short-term  results. 

The  plan  which  would  have  the  greatest  impact  on  crime  in  the  United  States 
would  be  one  in  which  the  government  supplied  the  drug  for  the  addicts.  At  the 
same  time,  the  Government  could  accelerate  its  research  to  develop  blocking  drugs 
or  other  agents  that  would  eliminate  the  physiological  craving  for  the  drug.  The  whole 
program  would  be  combined  with  compassionate  rehabilitation  efforts  and  with  intel- 
ligent education  campaigns  that  would  eliminate  the  socially  disruptive  aspects  of  drug 
use.  The  most  attractive  feature  of  a  program  of  this  kind  would  be  that  it  would 
greatly  reduce  the  incidence  of  crime.  If  addicts  were  no  longer  required  to  steal 
$5  for  every  $1  in  heroin  consumed,  society  would  be  a  good  deal  better  off. 

One  thing  is  certain;  the  program  proposed  above  would  not  only  free  society  from 
the  costs  of  crime,  but  would  also  free  it  from  the  swollen  costs  of  maintaining  hundreds 
of  agents,  confidential  informants,  and  equipment  in  the  field.  The  yearly  cost  of 
one  small  clinic  to  provide  heroin  to  addicts  would  not  even  come  close  to  the  cost 
of  the  four  helicopters  we  recenly  gave  Jamaica  to  fight  its  marijuana  production. 

Best  of  all,  however,  would  be  that  our  foreign  policy  (and  our  Embassies)  would 
be  freed  from  the  weight  of  a  criminal  law  enforcement  program.  Our  foreign  policy 
can  no  longer  afford  the  luxury  of  preserving  or  expanding  policies  of  known  worthless- 
ness  and  certain  embarrassment. 


A  Demonology  of  Dope 

SZASZ    BIDS    us    TO    RID    OURSELVES    OF   OLD    FOLLIES,    BUT    ALL    HE    OFFERS    US    ARE    NEW 

ONES 

(By  Solomon  H.  Snyder) 

Thomas  Szasz  is  a  lucid  and  terribly  seductive  writer.  For  many  years  he  has  been 
a  major  literary  gadfiy  of  psychiatry.  His  greatest  contribution  has  been  to  defiate 
overblown  and  deified  psychiatric  concepts.  But  Szasz  went  too  far;  his  writings  served 
as  the  forerunner  of  "antipsychiatry,"  whose  tenets  are  embodied  in  the  writings  of 
R.  D.  Laing.  This  new  line  of  thinking  starts  out  by  pointing  to  the  many  loopholes 
in  the  ways  that  psychiatrists  make  diagnoses  and  conceive  mental  illness.  Such  a 
task  is  not  difficult,  because  psychiatry  lacks  the  biological  underpinnings  of  most 
medicine.  One  cannot  identify  the  causative  bug  in  the  brains  of  schizophrenic  or 
depressed  people.  But  Szasz,  Laing  and  others  jump  from  this  premise  to  the  conclusion 
that  mental  illness  is  no  more  than  a  myth,  existing  more  in  the  minds  of  psychiatrists 
than  of  patients. 

The  resulting  wave  of  attacks  on  p.sychiatry,  the  most  vicious  since  European  medicine 
ostracized  Sigmund  Freud,  has  poisoned  the  minds  of  the  public  and,  thence  of  Federal 
legislators,  toward  psychiatry  as  a  branch  of  medical  biology;  the  attacks  threaten 
to  thrust  scientific  psychiatry  back  into  the  Dark  Ages.  For,  if  mental  illness  has 
no  biological  underpinnings  and  is  only  a  myth,  why  should  the  Government  waste 
millions  of  dollars  supporting  research  into  its  cause  and  into  possible  new  biological 
treatments? 
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CLOSE    TO    AN    ANSWER 

This  attitude  is  especially  tragic,  because  overwhelming  and  rigorous  evidence  exists 
to  show  that  many  forms  of  serious  mental  illness,  including  schizophrenia  and  depres- 
sion, are  biologically  determined.  Modern  research  is  remarkably  close  to  definitive 
answers  about  the  biological  nature  of  these  entities.  The  present  situation  is  analogous 
to  that  of  the  link  between  viruses  and  cancer.  But  sadly.  Federal  support  for  cancer 
research  burgeons  while  support  for  mental-health  research  falls  precipitously,  a  drop 
in  part  due  to  trends  initiated  by  Thomas  Szasz. 

What  about  the  present  book'^  Szasz  has  applied  his  standard  treatment,  already 
promulgated  in  nine  books  depicting  the  foolishness  of  psychiatrists  and  their  allies 
among  lawyers  and  judges,  to  the  question  of  drugs  that  affect  the  mind,  that  may 
or  may  not  be  "addicting."  Szasz  believes  that,  like  mental  illness,  addiction  to  drugs 
is  also  a  myth.  He  argues  that  our  attitude  toward  drugs  as  addictive  substances 
depends  far  more  on  our  personal  and  social  prejudices  than  on  the  drugs  themselves. 
"It  follows,  then  that  trying  to  understand  drug  addiction  by  studying  drugs  makes 
about  as  much  sense  as  trying  to  understand  holy  water  by  studying  [the  chemistry 
of]  water;  and  that  regulating  the  use  of  addictive  drugs  by  the  kinds  of  drugs  they 
are,  makes  as  much  sense  as  regulating  the  use  of  holy  water  by  the  kind  of  water 
it  is." 

DRUGS    AS    SCAPEGOAT 

The  major  portion  of  Ceremonial  Chemistry  is  devoted  to  presenting  examples  that 
illustrate  his  thesis.  Szasz  shows  how  society,  throughout  the  ages,  has  "used"  drugs, 
along  with  Jews,  dogs  and  Polacks,  as  scapegoats  to  placate  the  gods,  priests  or  kings. 
By  citing  numerous  examples,  drawing  extensively  from  direct  quotes,  often  from 
newspaper  stories,  he  caricatures  the  foolishness  of  public  attitudes  toward  drug  abuse. 
Unfortunately,  most  of  the  examples  don't  prove  his  thesis,  or  anyone  else's.  Not 
only  are  they  poor  arguments,  but  they  are  ineffective  illustrations.  A  great  majority 
of  examples  in  the  book  are  selected  strictly  for  shock  value,  presented  somewhat 
out  of  context  and  for  the  sole  puroose  of  ridiculing  the  conventional  position  of 
society  about  drugs. 

THE    LOGIC    GAP 

Szasz  describes  the  pitiful  efforts  of  the  American  Government  to  ban  the  production 
of  opium  in  Laos  and  illustrates  it  with  vivid  and  meaningful  accounts  of  the  attitudes 
of  Laotian  peasants:  "To  the  Yao  residents  of  Nam  Keung,  a  small  settlement  of 
bamboo  and  thatch  houses  perched  on  a  bluff  over  the  Mekong  River,  the  controversy 
over  opium  seems  incomprehensible  and  unfair.  For  them  as  for  many  of  Laos'  manifold 
ethnic  groups,  opium  has  long  been  the  best  remedy  for  all  ills,  from  diarrhea  to 
menstrual  cramps  and  tuberculosis."  Szasz  is  perfectly  right  about  this  particular  situa- 
tion. But  just  because  the  Americans  have  bungled  their  efforts  to  control  heroin 
production,  it  does  not  follow  that  there  is  no  problem  of  heroin  addiction  in  the 
United  States. 

A  more  subtle  and  pernicious  example  cited  by  Szasz  has  to  do  with  the  legal 
use  of  opium  in  Iran  in  the  1950s.  The  upper  classes  smoked  opium  as  a  social 
amenity.  "Many  of  the  homes  of  the  Teheran  upper  class  used  to  have  a  well-appointed 
room  to  which  male  guests  retired  after  dinner  and  from  which  the  sweet  smell  of 
first-rate  smoking  opium  soon  wafted  out  to  the  ladies  in  the  drawing  room.  Those 
who  liked  opium  entered  the  room  for  a  sociable  pipe  or  two;  those  who  didn't, 
stayed  with  the  ladies,  very  much  like  some  take  an  after-dinner  brandy  when  the 
tray  is  brought  around  and  others  pass  it  up.  No  stigma  was  attached." 

SMOKING    IS    NOT    MAIN-LINING 

Szasz  would  have  us  conclude  from  this  example  that  opium  and  opiates,  by  implica- 
tion including  all  opiates  such  as  heroin,  are  not  inherently  addictive  substances.  It 
is  only  our  attitudes  that  make  them  addictive.  But  here  Szasz  seductively  misleads 
us.  He  is  right  that  if  one  smokes  crude  opium  preparations  only  occasionally,  in 
moderate  amounts,  and  in  a  social  context  in  which  the  drug  is  of  only  secondary 
importance,  one  has  only  a  minor  chance  of  becoming  tolerant  and  physicallv  depen- 
dent, hence  addicted.  However,  in  the  West,  morphine  or  heroin  —  pure  active  chemicals 
derived  from  opium — are  injected  intravenously.  The  effects  are  much  more  intense 
and  the  likelihood  of  genuine  addiction  is  much  greater  in  these  circumstances  re- 
gardless of  the  social  context. 
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Szasz  pooh-poohs  the  massive  efforts  of  medical  science  over  the  past  century  to 
develop  a  nonaddicting  opiate  pain  killer.  His  best  argument  for  the  folly  of  medical 
science  is  the  observation  that  in  the  late  19th  century  the  Bayer  Company  (which 
brought  you  overpriced  aspirin)  introduced  heroin  as  a  nonaddicting  analgesic,  a  sub- 
stitute for  morphine  in  the  relief  of  pain.  He  concludes  that  "this  search  [for  a  nonad- 
dicting drug]  IS  based  on  the  dual  premises  that  addiction  is  a  condition  caused  by 
drugs,  and  that  some  drugs  are  more,  and  others  less  'addictive'  .  .  .  since  the  factual 
or  scientific  aspects  of  [the  subject  of  addictive  drugs]  are  negligible,  the  problem 
is,  for  all  practical  purposes,  almost  entirely  religious  or  moral."  Szasz  is  seriously 
in  error. 

PROMISE    OF    PHARMACOLOGY 

Although  morality  in  relationship  to  addiction  is  a  serious  issue,  scientific  aspects 
are  by  no  means  negligible.  Indeed,  during  the  past  decade  pharmacologists  have 
developed  morphine-related  drugs  that  are  powerful  pain  killers  and  are  far  less  addict- 
ing than  any  opiates  used  in  the  past.  Research  into  the  molecular  bases  of  opiate 
action  today  is  as  exciting  and  fast-moving  an  area  of  research  as  was  the  breaking 
of  the  genetic  code  a  decade  ago.  In  the  next  few  years  we  may  certainly  see  the 
development  of  drugs  that  relieve  pain  but  that  are  not  addicting.  These  new  drugs 
may  even  make  people  feel  "good"  without  creating  problems  of  tolerance  and 
withdrawal  symptoms  when  the  drug  is  stopped. 

UNHOLY    HEROIN 

Szasz  is  at  his  best  when  he  compares  society's  attitude  toward  opiates,  tobacco, 
alcohol  and  marijuana.  Here  he  is  certainly  correct  that  "the  important  differences 
between  heroin  and  alcohol,  or  marijuana  and  tobacco — as  far  as  'drug  abuse'  is 
concerned — are  not  chemical  but  ceremonial.  In  other  words,  heroin  and  marijuana 
are  approached  and  avoided  not  because  they  are  more  'addictive'  or  more  'dangerous' 
than  alcohol  and  tobacco,  but  because  they  are  more  'holy'  or  'unholy' — as  the  case 
may  be."  But  then  Szasz  proceeds  to  confuse  us  and,  seemingly  himself,  by  endeavoring 
to  define  "addiction."  He  adopts  the  litigious  position  that  if  one  can  show  that  there 
is  ambiguity  in  the  definition  of  the  word  "addiction,"  then  there  can  be  no  such 
thing  as  addiction  and  thus  there  can  be  no  addictive  drugs.  He  cites  police  officers 
who  berate  a  teenager  smoking  a  single  marijuana  cigarette  as  an  "addict."  The  po- 
licemen were  wrong. 

However,  though  there  is  some  legitimate  confusion,  most  pharmacologists  tend  to 
agree  that  addiction  is  a  condition  in  which  an  individual  is  tolerant  and  physically 
dependent  upon  a  drug  and  has  an  intense  craving  for  it.  Tolerance  simply  means 
that  upon  continued  use,  larger  and  larger  doses  are  required  to  produce  the  same 
effect — which  of  itself  is  not  particularly  troubling.  Physical  dependence  means  that 
after  continued  use,  if  the  user  abruptly  stops  taking  the  drug,  he  will  develop  distressing 
physical  and  emotional  withdrawal  symptoms.  The  fear  of  withdrawal  together  with 
the  craving  for  the  drug,  constitute  the  major  ingredients  of  addiction.  Have  no  doubt, 
some  drugs  are  in  and  of  themselves  addicting. 

Ceremonial  Chemistry  deals  with  an  important  subject.  I  admire  the  literary  skill 
with  which  Szasz  portrays  his  position;  he  is  an  artist  with  words.  But  his  logic  is 
sadly  superficial.  His  reasoning  and  conclusions  becloud  rather  than  clarify  the  issues. 
Ceremonial  Chemistry  closes  with  an  appendix  of  watershed  dates  in  the  history  of 
"ceremonial  chemistry,"  recording  human  folly  through  the  ages  whenever  mankind 
has  dealt  with  mind-altering  substances.  Szasz  bids  us  to  rid  ourselves  of  these  old 
follies,  but  all  he  offers  us  are  new  ones. 
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Mr.  Lewis  goes  back  twenty  years  to  review  the  literature 
concerning  America's  public  policy  toward  narcotic  addicts. 
As  our  labels  for  the  addicted  person  have  changed  from 
deviant,  to  criminal,  to  diseased,  to  the  present  criminally 
diseased  deviant,  our  concepts  of  legal  and  medical  treatments 
of  addiction  have  changed  accordingly. 


Color  it  Black: 

The  Failure  of  Drug  Abuse  Policy 


b\  David  L.  Lewi.s 


.v.-: 


During  the  early  years  of  the  1960s,  ihc  American  public 
appeared  almost  ready  to  concede  the  folly  of  total 
prohibition  of  narcotics.  While  this  period  now  seems  as 
remote  as  the  era  of  laissez-faire  preceding  the  passage  of  the 
Harrison  Act  in  1914,  which  made  the  use  of  addictive 
substances  a  criminal  offense,  one  recalls  that  in  the  early 
sixties  there  was  much  interest  in  the  so-called  British  system 
which  left  the  user  and  the  drug  to  the  ministrations  of  the 
medical  profession,  and  crime  to  the  courts  and  the  police. 
Such  authorities  as  Alfred  R.  Lindesmith  and  Edwin  M.  Schur 
advocated  the  adoption  in  America  of  the  importable  aspects 
of  the  British  system.  At  the  same  time,  organizations 
lobbying  and  disseminating  literature  in  support  of  drug 
reform  believed  themselves  to  be  avengers  of  truth  against  the 
omnipotent  Federal  Bureau  of  Narcotics  (FBN)  headed  by  the 
vigorous  and  polemical  Commissioner  Harry  ].  Anslinger,  the 
).  Edgar  Hoover  of  drugs.  Noting  the  gradual  shift  of  public 
opinion  from  exclusive  reliance  upon  law  enfoiccmcnt  to 
contain  illegal  drug  use  to  the  view  that  drug  users,  like 
alcoholics,  were  not  criminals  but  diseased  victims,  Lindesmith 
prophesied,  "It  seems  reasonable  to  believe  that  legisl.itures 
will  not  for  long  ignore  this  drift  of  opinion."' 

Appearing  to  confirm  Lindesmith 's  prediction  was  the 
release,  in  1961,  of  a  study  prepared  by  a  joint  committee  of 
the  American  Bar  Association  and  the  American  Medical 
Association  in  cooperation  with  the  Russell  Sage  Foundation- 
Drug  Addiction:  Crime  or  Disease?  The  ABAAMA  committee 
concluded  that  addiction  was  a  disease,  a  judgment  belatedly 
conforming  with  the  Supreme  Court's  Under  Decision  (1925) 
and  U.S.  v.  Anthony  (1935)  which  nullified  in  law,  but 
certainly  not  in  practice  for  the  FBN,  criminal  prosecution 
under  the  Harrison  Act  of  physicians  prescribing  narcotics  for 
bona  fide  addicts.  The  following  year  Commissioner  Anslinger, 
having  discredited  himself  through  his  attacks  on  the 
ABA-AMA   icport,   was   invited   to   retire.    In   that  same  year 
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President  Kennedy  convened  a  White  House  Conference  on 
Narcotics  and  Drug  Abuse  which  resulted  in  a  presidential 
advisory  commission  report  recommending  the  amendment  of 
federal  drug  statutes  to  assure  medical  paramountcy,  and  also 
the  consideration  of  eventual  re-establishment  of  heroin 
clinics.  This  position  was  supported  by  the  New  York 
Academy  of  Medicine,  the  Council  on  Mental  Health  of  the 
American  Medical  Association,  and  the  General  Board  of  the 
National  Council  of  Churches, 

Meanwhile,  in  Commentary,  Harper's,  The  New  Republic, 
Saturday  Evening  Post,  and  several  other  major  periodicals,  the 
pros  and  cons  of  allowing  users  their  drugs  under  medical 
supervision  were  debated.  Commentary,  which  advocated  the 
British  system,  challenged  the  "lurid  images"  of  the  drug  user, 
and  observed  with  unsettling  candor,  in  its  March  1973  issue, 
that  "one  surefire  way  to  suppress  violence  in  our  society 
would  be  to  locate  the  polen.^lly  violent  and  get  them 
hooked  on  heroin."  Yet  to  be^iire,  the  readers  of  "dope 
fiend"  literature  were  in  the  great  majority.  They  were  both 
fascinated  and  repelled  by  Nelson  Algren's  Man  with  the 
Golden  Arm,  William  Burroughs's  Naked  Lunch,  Dan 
Wakefield's  Addict,  and  the  sort  of  contention  (in  this  case  by 
Reader's  Digest,  September  1959)  that  "the  victim  of  heroin 
or  morphine  addiction  has  little  hope  from  the  moment  the 
first  particle  of  the  devastating  narcotic  enters  his  system." 

The  widely  noted  book  The  Road  to  H,  by  Isidor  Chcin  ct 
al.,  a  massively,  if  unevenly,  researched  study,  sought  to 
advance  the  sophistication  of  drug  discussion.  First,  The  Road 
to  H  controverted  what  had  been  thought  of  as  the  cardinal 
truth  of  narcotic  use. 

We  started  with  the  common  belief  that  prolonged 
use  of  narcotic  drugs  is  intrinsically  devastating  to  the 
human  being,  physically  and  psychically,  and  it  was 
not  until  wc  set  to  work  to  prepare  a  true-false  test 
on  Information  about  narcotics  that  It  was  brought 
home  to  us  how  completely  without  scientific 
foundation  and  contrary  to  fact  such  a  belief  is.  ^ 

Second,    it  challenged  the  benij^nily  of  the  medical   model. 
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which  was  then  still  fairly  novel  and  almost  universally 
regarded  as  a  giant  step  forward.  The  Road  to  H  did  not 
oppose  medical  supervision  of  users  but  it  saw  the  shift  from 
regarding  users  as  criminals  to  classifying  them  as  sick  as  a 
distinction  without  a  difference— a  sophistry  which  affirmed: 
"The  addict  is  mentally  sick  and  irresponsible.  We  know  that 
he  will  commit  crimes.  It  is  essential  to  protect  society  from 
his  depredations.  Therefore,  he  should  be  committed  to  a 
mental  hospital"  (pp.  8-9).  Finally,  the  book  dismissed  the 
felonious  consequences  of  drug  use:  "There  is  no  support  here 
for  the  notion  of  the  most  serious  crimes  being  associated  with 
the  taking  of  drugs,  al  least  among  males  under  twenty-one" 
(p.  60).  .  . 

The  Great  Drug  Panic 


■?> 


By  1965,  when  The  Road  to  H  appeared,  the  drug  reformers 
already  sensed  that  they  were  fighting  a  losing  battle.  They 
were  not  so  much  casualties  of  their  own  controversial  data 
and  radical  proposals  as  of  the  nation's  abrupt  plunge  into 
social  upheaval.  What  defeated  the  drug  reformers  and  their 
allies  was  that  the  racial  identity  of  the  drug  user  appeared  to 
have  undergone  an  almost  complete  turnabout  before  their 
campaign  began  to  win  tentative  public  consideration. 
Unobserved  except  by  a  few  specialists  and  by  police  chiefs  in 
major  northern  cities,  the  nation's  drug-using  population  had 
become,  gradually  at  first  and  then  precipitously,  blacker  and 
browner  through  years:  by  1965  there  were  between  60,000 
and  100,000  drug  users  in  the  country  and  more  than 
two-thirds  of  them  were  Black.''  It  all  seemed  new  since  only  a 
few  had  noticed  the  disproportionately  large  number  of  Black 
users  identified  by  Bingham  Dai  in  his  1937  classic  Opium 
Addiction  in  Chicago  or  read  )ohn  C.  Ball's  1965  monograph 
"Two  Patterns  of  Narcotic  Drug  Addiction  in  the  United 
States,"  which  rated  the  pattern  of  southern  white  morphme 
or  paregoric  addiction  as  well  as  the  pattern  of  metropolitan 
Black  heroin  users.  The  beliefs  that  young  Blacks  were  dope 
fiends  and  that  the  raging  urban  "epidemic"  consuming  the 
inner  cities  was  beginning  to  infect  the  suburbs  were  becoming 
universal  among  whites,  and  made  sensational  newspaper  and 
magazine  copy,  too. 

Newsweek  (February  22,  1965),  for  example,  instructed 
readers  in  the  social  dimensions  of  contemporary  addiction: 
"It's  no  accident  that  the  proliferation  of  addiction  has 
coincided  with  the  thrust  of  the  civil  rights  movement  and  the 
newly  articulated  resentment  of  dark-skinned  people  at  the 
menial  jobs  historically  reserved  for  them."  The  article's 
message:  "The  addict  has  lost  his  isolation.  He  is  impinging  on 
the  middle  class  world  that  has  never  really  felt  him  before. 
Suddenly  he  is  contagious."  Sensing  the  mood  of  hysteria,  the 
Catholic  periodical  Commonweal  ()une  4,  1965)  warned  that 
the  "conviction  that  the  streets  are  becoming  unsafe  is 
palpable,  exploitable,  and  may  decide  more  than  one 
municipal  or  congressional  election  during  the  next  five  years. 

The  Threat  of  the  Black  User 

By  late  summer  of  1967,  with  race  riots  in  Harlem,  Watts, 
Detroit,  and  Chicago  and  the  increasing  vengefulness  of  Black 
Power,  drugs  were  becoming  America's  principle  menace,  at 


least  in  the  public  mind-not  just  a  Black  problem,  but  a 
shorthand  statement  of  Black  threat  to  white  America. 
"Drugs:  The  Mounting  Menace  of  Abuse,"  decried  Look, 
August  8,  1967.  The  inevitable  cover  photo  of  a  syringe 
carried  the  message:  "No  one  is  immune.  Drugs  are  no  longer 
only  a  slum  problem."  The  magazine  went  on  to  enumerate 
examples  of  "the  serious  drug  problem  sweep|ing|  through 
white  America:  Junction  City,  Kans.;  Pagedale,  Mo.; 
Woodford,  Va.,;  Plymouth,  Mich,  -places  with  apple-pie  smells 
and  wind-snapped  flags." 

So  long  as  the  civil  rights  movement  has  been  confined 
largely  to  the  South  where  it  was  evangelical,  nonviolent,  and 
economically  undemanding,  it  won  grudging  respect  and 
compelled  significant  judicial  and  political  concessions.  But 
national  sentiment  soured  rapidly  after  1965  with  the  spread 
of  racial  protest  to  northern  cities  where  it  embraced 
economic  and  housing  demands,  condoned  civil  insurgency, 
and  opposed  the  pyrrhic  Asian  war.  In  northern  ghettos 
inverted  racism  and  random  violence  supplanted  tailh  in 
integration  and  in  nonviolent  civil  disobedience.  The  Watts 
syndrome  triumphed  in  the  urban  explosions  of  April  1968. 
Having  been  shamed  and  coerced  into  a  decade  of  concessions 
with  still  no  end  in  sight  to  Black  assertiveness,  whites  reacted 
with  both  sincere  bewilderment  and  self-serving  consternation 
to  racial  anarchy,  violence,  and  crime— and  frantically  to  the 
drug  addiction  alleged  to  be  the  major  cause  of  antisocial 
behavior. 

Public  Enemy  No.  1:  Drug  Use  and  Crime 

The  worst  apprehensions  of  Commonweal  that  unsafe  streets 
were  a  "palpable,  exploitable"  issue  were  being  realized. 
Governor  Nelson  Rockefeller  readied  an  interim  solution 
which  some  civil  libertarians  condemned  as  eerily  reminiscent 
of  an  earlier  final  solution  but  which  had  the  electorate's 
endorsement.  Who  disbelieved  the  governor  that  "the  problem 
of  addiction  to  narcotics  is  at  the  heart  of  the  crime  problem 
in  New  York  State"?  Or  that  "narcotics  addicts  are  responsible 
for  one-half  of  the  crimes  committed  in  New  York  City 
alone"?  The  Narcotics  Addiction  Control  Commision  (NACC) 
proposed  by  Rockefeller,  and  given  the  force  of  law  in  April 
1967,  incorporated  as  part  of  its  control  machinery  the  power 
to  quarantine  or  to  civilly  commit  drug  users. 

Those  who  balked  at  the  New  York  legislation's  abridgment 
of  civil  liberties  and  who  doubted  Governor  Rockefeller's 
crime  data  were  barely  heard  above  the  law-and-order  din.  No 
matter  that  Dr.  Marie  Nyswander,  perhaps  the  country's  most 
knowledgeable  authority  on  drug  abuse,  urged  the  obvious 
point  that  by  quarantining  drug  users  society  guaranteed  the 
policy's  failure,  because  "often,  the  first  thing  an  addict  will 
do  when  he  gets  out  of  jail  is  to  take  a  shot  |of  heroin]  so  he 
can  feel  like  a  human  being  again  instead  of  an  outcast.  .  ."  Dr. 
Nyswander  "^efrained  from  making  the  equally  grim  point  that 
drug  users  usually  find  a  ready  supply  of  narcotics  in 
institutions. 

While  William  F.  Buckley,  Jr.  gave  his  blessing  to 
Rockefeller's  program,  Commonweal  (April  7,  1967)  pointed 
out  the  cynical  expediency  of  the  legislation: 

The  main  thing  will  be  to  get  hold  of  addicts;  that,  in 
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fact,  is  the  main  intent  of  the  law.  As  some 
supporters  of  the  law  have  admitted,  its  aim  is  not 
just  to  effect  cures;  it  also  aims  to  get  addicts  off  the 
streets,  whether  they  are  cured  or  not  in  the  long  run. 

By  autumn  1969,  what  was  once  known  as  the  drug 
"epidemic"  was  now  being  called  the  nation's  Black  Plague. 
Dr.  Michael  Baden,  New  York  City's  associate  medical 
examiner  and  originator  of  a  widely  used  formula  for  deriving 
addict  population  size  from  the  number  of  overdose  deaths, 
estimated  that  the  city's  drug  users  stole  $2.6  billion  annually 
to  support  $30-a-day  habits.*  In  Washington,  D.C.~"Crime 
Capital,  USA"  the  Nixonites  called  it-Dr.  Robert  L.  DuPont, 
director  of  the  city's  Narcotics  Treatment  Administration 
(NTA)  plotted  the  asymptote  of  the  city's  epidemic,  which  he 
said  began  between  1964  and  1966  and  became  increasingly 
widespread  at  least  through  1968.'  Two-thirds  of  Washing- 
ton's addicts  were  under  26  years  old  (most  were  male)  and  91 
percent  were  Black,  according  to  Dupont.  He  estimated 
17,000  addicts  in  1970,  an  alarming  statistic  when  compared 
with  the  Bureau  of  Narcotics  and  Dangerous  Drugs  (BNDD) 
figure  for  1968  of  1,162.  Certainly  there  were  forms  of  drug 
use  other  than  opiates  which  caused  alarm-the  pot, 
hallucinogens,  and  other  mind- altering  substances  of  the  youth 
culture.  But  parents  and  politicians  believed  that  marijuana 
and  glue  led  inexorably  to  the  heroin  of  the  Blacks,  and  it  was 
crime  that  scared  them.  "It's  heroin,  not  hallucinogens, 
barbiturates  or  amphetamines,  not  alcohol,  that  the  cities 
worry  about  most,"  it  was  reported  in  Look,  February  23, 
1971. 

The  statistics  were  as  inexorable  as  addiction  itself.  In  1959 
the  media  (and  the  BNDD)  spoke  of  approximately  50,000 
addicts  in  the  nation;  by  1965  that  figure  had  doubled;and  by 
1970  it  was  approaching  250,000,  with  between  60,000  and 
150,000  supposedly  domiciled  in  New  York  City  alone.'  A 
kind  of  Gresham's  Law  of  drug  statistics— wild  figures  driving 
out  cautious  figures— was  regnant.  The  number  of  drug  users 
and  the  cost  of  their  habits  automatically  rose  to  verify 
computations  proving  them  to  be  the  greatest  single  source  of 
urban  crime. 

The  horrors  of  heroin  were  exemplified  by  the  rise  and  fall 
of  Harlem's  youngest  pusher,  Walter  Vandemeer,  whose 
demise  at  age  1  2,  due  to  an  overdose,  was  reported  by  all  the 
media.  At  his  funeral,  along  with  parents  and  friends,  much  of 
dope-traffickmg  Harlem  paid  its  respects  to  the  boy  who  often 
wore  a  Snoopy  T-shirt  and  was  buried  in  a  gold  suit.  The 
virulence  of  the  plague  was  carefully  monitored  by  the  New 
York  Times;  the  following  articles  and  many  others  like  them 
appeared  in  1969  and  1970:  "Addiction  Among  Middle  Class 
Is  Found  Increasing  Each  Year,"  "Experts  Predict  a  Flood  of 
Heroin  in  US.  Schools,"  "Drug  Abuse  Held  Jewish  Problem," 
"Startling  Abuse  of  Drugs  Is  Found  in  Business  World,"  and  so 
on. 

Meanwhile,  the  Senate,  by  a  large  majority,  enacted  Senator 
Thomas  Dodd's  drug  proposals  allowing  law  enforcement 
personnel  to  enter  premises  and  arrest  suspected  drug  users 
without  wQrrant.  Newsweek  (Feebaiary  9,  1970)  reported 
Senator  Sam  Ervin's  warning  that  "if  enacted  into  law,  [the 
Comprehensive  Drug  Abuse  Prevention  and  Control  Act  would 
be)   a  giant  step  in  the  conversion  of  our  free  society  into  a 


police  state."  But  Senator  Dodd  had  put  the  fear  of  the 
electorate  in  his  colleagues:  "People  are  watching  us.  The 
hoodlums  are  watching  us.  The  dope  peddlers  are  watching  us. 
They  all  want  to  know  if  we  mean  business."  It  was  better  to 
demean  the  Constitution  than  not  to  mean  business,  for 
Newsweek  further  observed  that  "even  as  the  Senate  debated 
the  drug  bill  .  .  .  the  pervaveness  of  the  problem  was  driven 
home  to  two  of  the  nation's  political  families,"  a  reference  to 
the  arrests  on  drug  charges  of  New  Jersey  Governor  Cahill's 
and  New  York  politician  Howard  Samuels's  sons.  Harper's 
(June  1970)  predicted  that  "1970  may  well  be  remembered  as 
the  year  of  the  great  drug  panic."  The  national  mood  was  ripe 
for  the  political  abuse  of  drug  abuse. 


The  Politics  of  Prevention  and  Treatment 


On  June  17,  1971,  President  Nixon  announced  his  intention  to 
inaugurate  a  new  drug  enforcement  program  and  asked  for  a 
supplemental  budget  of  $155,655,000  for  the  following  fiscal 
year.  Simultaneously,  the  Special  Action  Office  for  Drug 
Abuse  Prevention  (SAODAP)  was  created  by  executive  decree 
to  oversee,  coordinate,  and  plan  federal,  state,  and  local  drug 
programs  (the  area  of  law  enforcement  excepted).  The  budget 
of  BNDD  doubled  in  1970  to  1971,  and  in  1972  amounted  to 
almost  $67  million.  By  1972  the  total  federal  drug  budget  was 
$417  million— nearly  half  the  sum  appropriated  for  Lyndon 
Johnson's  1964  War  on  Poverty. 

The  White  House  continued  to  map  a  course  of  maximal 
publicity,  lavish  funding,  and  repressive  legislation  incorpor- 
ating mandatory  life  sentences  for  major  narcotics  distributors 
and  less  severe  mandatory  penalties  for  drug  users.  For  Silent 
Majority  parents  there  was  bad-mouthing  of  "soft-headed 
judges"  and  the  unneighborly  charade  of  Operation  Intercept 
on  the  Mexican  border.  For  law-and-order  denizens  of  the 
cities  there  was  a  proliferation  of  humanpower  and  mandates 
for  federal  agencies:  Law  Enforcement  Assistance  Administra- 
tion (LEAA),  a  Johnson  legacy,  to  assist  the  police  and  the 
courts;  Office  of  Drug  Abuse  Law  Enforcement  Age.ncy 
(DALE),  under  the  reckless  leadership  of  Myles  Ambrose,  to 
enforce  the  legal  abuse  of  drug  users.  Attempts  were  made  to 
intervene  where  nations  were  considered  too  decadent  or 
underdeveloped  to  keep  their  opiates  at  home:  there  were 
subsidies  to  Turkish  peasants  to  decrease  poppy  cultivation, 
and  a  semiofficial  proposal  to  boycott  French  goods  because 
of  the  Marseilles  heroin  flow.  While  his  social  philosophy  of 
benign  neglect,  his  politics  of  southern  strategy,  and  his 
economics  of  revenue  sharing  were  having  appalling  conse- 
quences in  Black  communities,  President  Nixon  "got  lough" 
on  drugs  in  February  1972,  calling  for  a  "total  war  against 
Public  Enemy  Number  One."  I  can  think  of  nothing  on  the 
domestic  front  more  important,"  Nixon  proclaimed.  Seven 
years  before,  a  president  had  proclaimed  the  eradication  of 
poverty  and  racism  to  be  the  greatest  domestic  challenges.  And 
so  the  poverty  program  became  a  drug  program  insensitive  to 
such  pleas  as  Robert  Coles'  published  in  The  New  Republic,  to 
stop  hounding  addicts,  "three-quarters  of  whom ...  come 
from  a  people  whose  Amemican  experience  has  already  been 
saturated  with  abuse. 


GRASSROOTS  (September  1976  Supplement) 


LAW  &  PUBLIC  POLICY  (9/7S)  •  5 


394 


The  Therapeutic  Community 

The  question  then,  in  late  1972,  more  pressing  than  every 
before,  was  how  to  slow  the  plague  and  save  "brothers  and 
sisters."  Many  Blacks  believed  they  had  found  the  solution  in 
the  concept  of  the  therapeutic  community,  the  Synanon 
model  of  drug  treatment.  The  discipline  in  experiments  such  as 
Synanon,  Daytop,  Phoenix  House,  RAP,  etc.,  the  dignity 
instilled  in  their  participants,  the  communal  bond  character- 
izing them-all  this  appealed  to  the  deepest  elements  in  the 
Black  experience,  real  and  fancied.  In  these  therapeutic 
communities  drug  users  kicked  their  habits  through  willpower, 
through  a  readiness  to  be  "reborn,"  through  illumination  at 
the  end  of  a  path  of  degradation;  inevitably  they  bring  to  mind 
the  revivalism  of  the  southern  tabernacle  and  northern 
storefront.  Furthermore,  the  reformed  pushers  and  the  large 
number  of  ex-addict  graduates  of  these  centers  who  lent  skills 
and  much  eloquence  to  the  fight  against  drugs  (for  husbands, 
sons,  and  friends)  prevented  the  people  in  New  York's 
Bedford-Stuyvesant  and  along  Washington,  D.C.'s  14th  and  U 
Streets  from  altogether  depersonalizing  drug  users. 

The  trouble  was  that  there  were  not  remotely  enough 
therapeutic  communities  and  they  were  almost  all  white-run 
and  served  mainly  whites.  (The  Nation  of  Islam-Black 
Muslims,  the  ultimate  therapeutic  community-did  not  fit  the 
bill  for  most  Blacks  because  of  the  extremism  of  its 
abnegation,  solidarity,  and  occult  gospel.)  And  the  therapeutic 
communities  were  as  expensive  to  run  as  liberal  arts  colleges. 

Moreover,  therapeutic  treatment  centers  have  tended  to  be 
long  on  mystique  and  short  on  results.  Almost  none  willingly 
quantifies  its  success  scores,  and  when  it  does  the  impressive 
percentages  are  as  contrived  as  the  crime  figures  of  law 
enforcement  agencies.  Their  dropout  rates  have  been  high  and 
their  verifiably  brilliant  successes  contingent  upon  the  users 
remaining  in  the  community  of  believers.  Blacks  are  aware  of 
these  limitations,  aware  that  the  exemplary  rehabilitation  of 
Jackie  Robinson's  addict  son  has  limited  relevance  to  Harlem 
teen-age  junkies.  They  also  know  that  the  embrace  of  a  loving 
community  can  be  not  just  therapeutic  but  thaumaturgic,  and 
that  the  therapeutic  model  has  yet  to  be  given  a  real  chance  by 
federal  and  local  government,  which  tend  to  be  more  attracted 
to  the  economy  and  convenience  of  chemical  treatment. 

The  Methadone  "Solution" 

Black  opposition  to  chemotherapy,  most  especially  metha- 
done, has  been,  until  recently,  virtually  universal.  In  New  York 
City  that  opposition  once  had  a  strong  ally  in  Dr.  Efren 
Ramirez,  then  director  of  the  Addiction  Services  Agency 
(ASA).  No  matter  what  was  said  about  methadone-that  it 
"blocked"  heroin's  euphoric  effects,  that  its  addictive  potency 
was  controllable— Blacks  have  abhorred  the  therapy  of  curing 
drug  addiction  with  a  drug.  So  have  many  drug  reformers  who 
shared  the  bewilderment  of  the  New  Republic  ("Stoned  on 
Methadone,"  February  13,  1965)  which  failed  to  "appreciate 
how  legalized  addiction  is  any  improvement  over  illicit 
addiction."  Blacks  have  also  suspected  that  cheap  methadone 
may  be  the  ultimate  weapon  of  racial  control.  Leroy  D. 
Clarke,  a  law  professor  at  New  York  University  and  one  of  the 
few  to  write  about  the  danger,  said; 


White  America  created  and  maintains  the  ghetto. 
When  persons  from  that  ghetto  community  begin  to 
make  things  uncomfortable  for  them  through  an 
Increase  In  street  crime,  the  white  community  now 
wants  to  cut  down  his  [sic]  criminal  activities  and 
keep  him  "asleep" permanently.' 


The  Complicity  of  Black  Leadership 

The  triumph  of  chemical  over  communal  therapy  has  not  been 
due  entirely  to  the  political  and  fiscal  cheapness  of  the 
methadone  solution.  Blacks  must  bear  some  of  the 
responsibility  for  not  having  fought  nearly  hard  enough,  long 
enough,  or  coherently  enough.  With  appalling  literalness,  the 
opiate  of  the  people  has  been  harsh  law  enforcement.  Few 
Blacks  have  tried  to  see  the  drug  problem  whole;  almost  none 
has  taken  a  public  position  worthy  of  its  gravity,  and  an 
abiding  parochialism  has  thoroughly  obscured  logic.  When 
Diane  Lacey,  as  coordinator  of  the  National  Conference  on 
Drug  Abuse,  deplored  the  absence  of  "Blacks  and  other 
minorities  in  policy-making  positions  on  the  city,  state,  and 
federal  levels"  and  correctly  assessed  the  negligible  Black 
impact  on  "the  decision-making  process  about  how  research 
monies  will  be  spent,  about  where  money  for  treatment  goes, 
and  about  law  enforcement,"'  she  expressed  only  part  of  the 
truth,  as  New  York's  Congressman  Charles  Rangel,  Brooklyn's 
State  Senator  Waldaba  (defeated  in  the  1972  elections), 
Harlem's  Reverend  Oberia  Dempsey,  and  a  host  of  other  Black 
leaders  have  been  lobbyists  for  and  are  consulted  on  drug 
legislation  and  policy. 

At  the  beginning  of  1973,  when  Governor  Rockefeller  was 
again  proposing  "tough"  drug  legislation.  New  York  City's 
Black  drug  authorities  heartily  applauded.  Dr.  Robert  W. 
Baird,  founder  of  the  New  Haven  Clinic,  expressed  relief, 
saying  that  "he  had  tried  for  16  years  to  get  the  Governor's 
attention  on  the  subject  of  drug  penalties."  Dr.  George  W. 
McMurray,  pastor  of  the  Mother  African  Methodist  Episcopal 
Zion  Church  in  Harlem,  praised  Rockefeller's  proposed 
mandatory  life  sentences  for  drug  traffickers,  offering  the 
incredible  rationale  that  "life  in  prison  could 
help  .  .  .  traffickers  become  productive  citizens."  Another 
Black  leader,  Gester  Hinds  of  the  People's  Civil  and  Welfare 
Association,  paused  in  his  approbation  of  the  Rockefeller 
proposals  to  worry  about  "bleeding  hearts"  who  would  try  to 
soften  drug  penalties.  Mr.  Hinds  greatly  regretted  the 
governor's  omission  of  a  mandatory  death  penalty. '"Clarence 
B.  Jones,  editor  of  the  opinion-making  Amsterdam  News, 
declined  to  give  unqualified  endorsement  to  proposals  for  trial 
without  jury  and  automatic  life  sentences  for  narcotic 
possession,  but  the  logic  of  his  editorial  in  the  Amsterdam 
News,  February  24,  1973,  was  not  far  afield: 

Compassion  and  survival  dictate,  therefore,  that  all 
addict  users  be  subject  to  mandatory  treatment  for 
their  narcotics  addiction.  We  believe  such  treatment, 
depending  on  Individual  circumstances,  should  be 
provided  either  on  an  outpatient  basis  or  under 
conditions  of  mandatory  quarantine  from  his 
community. 
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The  proposals  these  spokesmen  were  endorsing  became  law 
in  New  York  as  of  Seplcmbcr  1,  1973,  and  iht-ir  enactment 
could  be  the  harbinger  of  a  general  hardening  of  attitudes 
toward  drug  abuses  throughout  the  nation.  Undci  this  law 
drug  merchandisers  automatically  go  to  prison  for  life  without 
trial  by  jury.  Users-the  victims- are  more  lightly  penalised 
and  "treated"  according  to  their  recidivism.  In  theory,  the 
"blood-thirsty,  money-hungry,  death-dealing  criminals"  (the 
Mafia  and  its  pushers)  would  be  deterred  or,  when 
apprehended,  punished  with  mandated  severity  while  the  poor 
junkie,  occasionally  scllmg  heroin  to  finance  his  habit,  would 
go  off  to  civil  commitment  and  methadone-enforced 
rehabilitation.  When  it  is  objected  that  the  distinction  between 
addict  and  pusher  is  difficult,  if  not  impossible,  to  draw,  that 
the  heroin  moguls  are  well-connected  politically  and  bctle'' 
protected  by  the  police,  that  police  work  'n  ghettos  (never 
noted  for  fastidiousness)  will  inevitably  ensnare  heavy  users 
rather  than  major  pushers,  and  that  life  sentences  will  make 
the  supposedly  desperate  addict  truly  dangerous-these 
objections  are  met  by  disdainful  silence,  or  are  countered  by 
the  eloquent  anger  of  an  Orde  Coombs"  or  the  virulent 
homiletics  of  an  Oberia  Dempsey.  "I  used  to  buy  all  the 
sociological  and  psychological  concepts  e,xcusing  the  addict- 
that  he's  sick,  a  battered  victim  df  his  society,  of  prejudice, 
can't  get  a  job— but  no  longer,"  said  a  New  York  editor  of 
Ebony  magazine,  a  journalist  who  has  done  a  feature  story  on 
drug  use.  He  added  emphatically,  "These  people  deserve  no 
pity."  Among  many  Black  leaders  absence  of  pity  for  drug 
users  Is  believed  to  be  the  height  of  wisdom,  and  desperate 
times  are  deemed  to  require  the  risks  of  desperate  measures. 

The  User:  A  Modern  Pariah 

Those  who  know  drugs  and  users  firsthand  see  the  law 
enforcement/medical  maintenance  system  which  has  evolved 
in   America  as    ineffective,   hypocritical,   and   cruel.    As   the 


authors  of  The  Road  to  H  predicted,  merely  to  alter  the  status 
of  drug  use  from  crime  to  disease  solves  nothing  for  society  or 
for  the  user.  It  is  exactly  analogous  to  the  Soviet  Union's 
altering  the  status  of  political  dissent  fiom  treason  to  madness. 
Billie  Holiday  and  Zhores  Medvedev  have  told  us  that  in 
America  and  Russia  it  is  the  police  who  escort  offenders  to 
hospitals  which  are  not  dissimilar  from  prisons.'^  To  the 
horror  of  many  in  the  medical  profession,  the  American  mix 
of  medicine  and  drugs  currently  places  the  physician  in  the 
role  of  judge  at  an  auto-da-fe.  That  such  tactics  fail  is 
confirmed  by  the  figures  released  by  NACC  in  1971  showing 
that  for  the  $345  million  spent  since  its  inception,  fewer  than 
200  addicis  have  been  released  as  cured  (i.e.,  totally  drug  free) 
and  stayed  cured,  from  a  civil  commitment  population  in 
excess  of  20,000. 

And  so  inefficiency  has  been  compounded  by  hypocrisy,  by 
use  of  the  licit  drug  methadone-out  "political"  heroin. 
Reformed  drug  users  tell  horror  stories  about  methadone 
maintenance.  "Man,  they  take  away  the  drug  we  like— the  one 
we're  used  to— and  give  us  this  shit!"  a  patient  in  the  Chicago 
VA  Hospital  detoxification  ward  told  me.  "An' man,  you  talk 
about  bein'  hooked-ain't  no  hook  like  that  methadone." 

Those,  Black  and  white,  who  expect  a  powerful  addictive 
drug  like  methadone  to  cure  heroin  addiction  have  failed  to 
see  that  at  the  root  of  American  attitudes  toward  drug  abuse, 
transcending  politics  and  even  race,  is  the  animus  against 
deviant  behavior.  After  a  brief  span  of  good  sense  in  the  early 
sixties,  the  United  States  in  the  seventies  is  reverting  to 
ostracizing  the  chronic  drug  user— a  process  begun  over  60 
years  ago  when  narcotics  use  was  first  repressed  by  the 
Harrison  Act.  From  being  regarded  as  a  deviant,  the  user 
became  a  ciiminal,  then  a  diseased  person,  and  now  a 
criminally  diseased  deviant.  Addicted,  still  experienced  as  an 
abuse  to  the  American  self-image,  and  often  Black,  the  drug 
user  remains  the  archetypal  pariah. 
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To  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 

This  report  examines  U.S.  international  narcotics 
control  efforts  and  discusses  improvements  needed  in  opera- 
tions, activities,  and  related  policies  and  objectives. 

We  made  our  review  pursuant  to  the  Budget  and  Accounting 
Act,  1921  (31  U.S.C.  53),  and  the  Accounting  and  Auditing  Act 
of  1950  (31  U.S.C.  67). 

We  are  sending  copies  of  this  report  to  the  Director, 
Office  of  Management  and  Budget;  the  Secretary  of  State;  the 
Attorney  General;  and  the  Administrator,  Agency  for  Inter- 
national Development. 
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Comptroller  General 
of  the  United  States 


'-^  P- 


398 


Contents 


DIGEST 
CHAPTER 


Page 


INTRODUCTION  AND  BACKGROUND  1 

General  overview  1 

Funding  2 

Cabinet  Committee  3 

Scope  of  review  6 

U.S.  OPIUM  POLICY  8 

U.S.  opium  policy  unclear  8 

Evolution  of  an  alleged  opium  shortage  10 

Increasing  medicinal  opiate  supplies  13 

Agency  comments  and  our  evaluation  18 

Conclusions  22 

Recommendation                  -  22 

ILLICIT  NARCOTICS  PRODUCTION  AND  TRAFFICKING    23 

Illicit  production  23 

Major  trafficking  networks  24 
Trafficking  controls                   -'    28 

DEA  overseas  activities  33 

Recommendation  35 

Agency  comments  and  action  35 

CROP  SUBSTITUTION  AND  INCOME  REPLACEMENT 

ACTIVITIES  36 

Socioeconomic  restraints  36 

Income  replacement  37 

Conclusions  43 

FOREIGN  GOVERNMENT  COOPERATION  45 
Evaluating  foreign  government  performance   45 

Evidence  of  cooperation  47 

Regional  cooperation  53 
Gaining  effective  foreign  government 

commitments  54 

Conclusions  55 

Recommendations  56 

Agency  comments  and  our  evaluation  56 

DEVELOPMENT  OF  COUNTRY  NARCOTICS  CONTROL 

PROGRAMS  58 
Enforcement  thrust  of  U.S.  narcotics 

control  assistance  58 
Narcotics  control  and  U.S.  country 

objectives  60 


399 


CHAPTER 


Page 


Role  of  narcotics  control  action  plans  60 

Conclusions  63 
Recommendations                         "   64 

Agency  comments  and  our  evaluation  64 

UNITED  NATIONS  AND  OTHER  INTERNATIONAL 

ACTIVITIES  66 
The  Single  Convention  66 
The  Convention  on  Psychotropic  Sub- 
stances , ,..  ,  66 
UNFDAC  '  67 
International  financial  institutions  71 
Other  international  activities  73 
Conclusions  75 
Recommendations  76 
Agency  comments  and  actions  76 
Matter  for  consideration  by  the  Congress   76 


APPENDIX 
I 


International  narcotics  control  program — 
fiscal  summary 


77 


II 


III 


I  .  tter  dated  April  18,  1975,  from  the  Acting 
Deputy  Assistant  Secretary  for  Budget  and 
Finance,  Department  of  State 

Principal  officials  responsible  for  activi- 
ties discussed  in  this  report 


78 


88 


ABBREVIATIONS 


AID  Agency  for  International  Development 

CCINC  Cabinet  Committee  on  International  Narcotics  Control 

DEA  Drug  Enforcement  Administration 

GAO  General  Accounting  Office 

IFI  international  financial  institution 

INCB  International  Narcotics  Control  Board 

NCAP  narcotics  control  action  plan 

0MB  Office  of  Management  and  Budget 

UNFDAC  United  Nations  Fund  for  Drug  Abuse  Control 

USIS  United  States  Information  Service 


400 


COMPTROLLER  GENERAL'S 
REPORT  TO  THE  CONGRESS 


IF  THE  UNITED  STATES  IS 
TO  DEVELOP  AN  EFFECTIVE 
INTERNATIONAL  NARCOTICS  CONTROL 
PROGRAM,  MUCH  MORE  MUST  BE  DONE 


D  I^  G  E  S  T 

U.S.  policy  on  eliminating  opium  production 
and  illicit  narcotics  trafficking  is  not 
always  clear  to  those  who  must  follow  it  in 
attempting  to  carry  out  international  narco- 
tics control  programs. 

With  U.S.  and  international  encouragement, 
Turkey  halted  all  opium  production — the 
growing  of  opium  poppies — in  June  1971,  but 
3  years  later,  Turkey  rescinded  the  ban. 
During  the  same  period,  the  United  States 
supported  India's  increasing  its  opium  pro- 
duction for  medicinal  purposes.   (See 
pp.  8  and  9.) 

GAO  recommends  that  the  Secretary  of  State, 
as  Chairman  of  the  Cabinet  Committee  on 
International  Narcotics  Control: 

— Clarify  U.S.  opium  policy.   (See  p.  22.) 

— Assess  U.S.  drug  control  activities 
abroad.   (See  p.  35.) 

— Define  U.S.  narcotics  control  objectives. 
(See  p.  64.) 

GAO  makes  a  number  of  other  recommendations 
to  improve  specific  aspects  of  the  narcotics 
control  program. 

GAO  also  suggests  that  the  Congress  complete 
its  consideration  of  enabling  legislation  to 
permit  the  Senate  to  consider  ratifying  the 
1971  Convention  on  Psychotropic  Substances. 
This  Convention  is  aimed  at  curbing  unlawful 
diversion  and  illegal  international  traf- 
ficking of  psychotropic — or  mind-alter ing^- 
drugs  .   (See  p.  76 . ) 

Annual  worldwide  illicit  opium  production 
is  estimated  at  1,130  to  1,520  metric  tons. 
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Most  comes  from  regions  where  opium 
cultivation  is  illegal  but  governments  lack 
effective  political  control  to  enforce  the 
laws.   (See  pp.  23  and  24.)     .  •;  .,     -j  ■ 

In  1974  there  were  four  large  international 
narcotics  trafficking  networks.   Enforcement 
efforts  have  partly  succeeded  in  restricting 
trafficking  through  these  networks,  but  much 
remains  to  be  accomplished.   (See  pp.  24 
to  28.) 

Foreign  governments'  cooperation  is  crucial 
to  the  success  of  the  U.S.  international 
narcotics  control  program.   This  cooperation 
generally  has  been  good,  but  the  United 
States  needs  to  strengthen  diplomatic  ini- 
tiatives and  gain  greater  cooperation  from 
some  countries.   (See  p.  47.) 

The  United  States  could  improve  narcotics 
control  by  supporting  programs  for  educat- 
ing, treating,  and  rehabilitating  addicts  in 
other  countries  to  reduce  production,  use, 
and  trafficking  of  illicit  narcotics.   (See 
p.  58.) 

Although  the  United  States  continues  to  give 
top  priority  to  international  narcotics  con- 
trol, (1)  it  was  not  included  among  U.S.  ob- 
jectives in  some  narcotics-problem  countries 
and  (2)  some  U.S.  embassies'  officials  were 
uncertain  as  to  whether  it  was  an  objective 
in  their  countries.   (See  p.  80.) 

International  operations  of  the  Drug  En- 
forcement Administration  have  increased 
steadily  and  contributed  to  foreign  govern- 
ment narcotics  enforcement  capabilities. 
Continued  expansion  of  the  agency's  overseas 
activities,  however,  should  be  carefully 
considered  in  terms  of  potential  problems 
with  foreign  government  sovereignty,  pos- 
sible displacement  of  indigenous  police 
functions,  and  appropriate  development  of 
foreign  government  enforcement  capabilities. 
(See  pp.  33  to  35.) 

Most  U.S.  efforts  have  been  directed  toward 
short-terra  enforcement  measures.  Long-term 
measures,  such  as  crop  substitution  and  in- 
come replacement,  will  require  changes  in 
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traditional  economic  and  social  conditions 
and  establishment  of  political  control  over 
areas  presently  uncontrolled.   (See  p.  36.) 

If  a  country's  development  priorities  do  not 
include  replacing  the  opium  poppy,  crop  sub- 
stitution and  income  replacement  are  un- 
likely to  follow  without  strong  urging  and 
assistance  from  outside  sources.   (See 
p.  41.) 

The  1961  U.N.  Single  Convention  on  Narcotic 
Drugs  provides  the  mechanism  for  continuous 
international  cooperation  on  narcotic  drug 
control  through  essentially  voluntary  re- 
straints on  the  cultivation,  production, 
manufacture,  and  import  and  export  of  opium 
and  its  products.   (See  p.  66.) 

The  1971  Psychotropic  Convention  was  aimed 
at  limiting  the  manufacture,  distribution, 
and  use  of  psychotropic  drugs,  including 
LSD,  mescaline,  amphetamines,  barbiturates, 
and  tranquilizers,  to  legitimate  medical  and 
scientific  purposes.   Although  the  United 
States  has  been  a  leader  in  sponsoring  and 
negotiating  international  drug  control 
treaties,  it  has  yet  to  ratify  the  1971 
Psychotropic  Convention.   (See  p.  66.) 

The  U.N.  Fund  for  Drug  Abuse  Control  was 
established  in  March  1971  as  a  coordinated 
international  program  against  drug  abuse. 
However,  it  depends  on  voluntary  contribu- 
tions from  governments  and  private  sources, 
and  its  progress  has  been  slow  because  of 
a  shortage  of  funds.   (See  p.  67.) 

The  Depairtment  of  State,  the  Agency  for 
International  Development,  and  the  Drug 
Enforcement  Administration  have  indicated 
in  their  comments  (see  app.  II)  that  posi- 
tive actions  are  being  or  will  be  taken  in 
response  to  GAO's  recommendations.   However, 
they  do  not  agree  that  U.S.  opium  policy  is 
unclear  to  those  who  must  follow  it.   (See 
pp.  18  to  22.) 
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CHAPTER  1 

INTRODUCTION  AND  BACKGROUND 

GENERAL  OVERVIEW 

Emphasizing  more  effective  law  enforcement  and  an 
increased  exchange  of  intelligence  information,  the  United 
States  has  worked  to  control  narcotics  largely  by  augmenting 
foreign  governments'  capability  to  immobilize  traffickers 
and  by  preventing  illegal  narcotics — principally  opium, 
morphine  base,  heroin,  and  cocaine--f rom  entering  interna- 
tional markets  and  the  United  States. 

Despite  these  efforts,  international  drug  trafficking 
persists.   As  traditional  routes  become  blocked,  traffickers 
find  new  sources  and  new  routes.   Heroin,  which  once  entered 
the  United  States  almost  exclusively  from  Europe  and  the 
Middle  East,  now  increasingly  enters  from  Southeast  Asia  and 
Mexico. 

Government  officials  and  many  Members  of  Congress  be- 
lieve that  the  Turkish  ban  on  opium  production,  which  was 
announced  in  1971  and  took  effect  in  1972,  had  a  substantial 
impact  on  the  U.S.  drug  problem.   It  greatly  reduced  the  raw 
material  needed  for  illicit  heroin  produced  in  Western  Europe 
and  smuggled  into  the  United  States. 

A  6-year  pattern  (1968-73)  of  increasing  numbers  of-  new 
add-icts  was  apparently  reversed.   Government  estimates  indi- 
cated that  the  active  pool  of  heroin  users  numbered  630,000 
in  1971,  610,000  in  1972,  and  580,000  in  1973.   The  1973 
estimate  included  250,000  active  users,  125,000  users  under 
treatment,  and  85,000  users  in  prison.   The  remaining  120,000 
were  presumed  to  have  been  successfully  treated,  to  have 
voluntarily  stopped  using  narcotics,  or  to  have  died. 

Overdose  deaths,  drug-related  hepatitis,  and  drug- 
related  property  crimes  declined  throughout  most  of  the 
United  States  for  the  first  time  in  6  years.   The  quality 
and  quantity  of  heroin  decreased,  while  the  price  increased. 
The  price  of  1  milligram  of  heroin  in  New  York  City  was  said 
to  be  44  cents  in  1972;  it  had  risen  to  $1.52  by  mid-1973. 
The  purity  of  heroin  sold  to  addicts  on  the  street  decreased 
52  percent  during  this  period,  from  7.7  to  3.7  percent.   A 
definite  heroin  shortage  existed  on  the  East  Coast. 

U.S.  pharmaceutical  firms,  however,  believe  that  U.S. 
support  of  the  ban  contributed  to  a  worldwide  shortage  of 
licit  opium  for  medicinal  requirements.   (See  p.  10.) 
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On  July  1,  1974,  the  Turkish  Government  lifted  the  ban 
on  the  cultivation  of  the  opium  poppy  and  indicated  that  an 
additional  200  tons  of  medicinal  opium  would  become  available 
to  the  international  pharmaceutical  industry,  and  that  this 
source  of  income  and  by-products  would  be  restored  to  more 
than  100,000  farmers.   The  Department  of  State  considered 
the  Turkish  decision  to  be  a  unilateral  termination  of  a  1971 
agreement  between  the  two  countries.   (See  pp.  39  and  52.) 

Information  indicates  that  U.S.  officials  responsible 
for  drug  abuse  matters  are  disturbed  by  a  recent  trend  in 
the  incidence  of  heroin  abuse.   Toward  the  end  of  1973  and 
early  1974,  both  the  amount  and  purity  of  heroin  entering 
the  United  States  increased.   Much  of  the  increase  is  at- 
tributed to  an  influx  of  Mexican  brown  heroin  and  apparent 
releases  of  illicit  stockpiles  of  Turkish  opium  in  anticipa- 
tion of  the  new  crop.   Increased  heroin  use  is  reported  in 
cities  as  far  apart  as  San  Francisco;  Washington,  D.C.; 
Chicago;  Detroit;  Boston;  and  New  York  City.   Also,  heroin 
use  appears  to  be  spreading  to  smaller  cities. 

FUNDING  ■  ,.      .  _    :■  ■^.  ■  -..-.., 

Fot    fiscal  year  1974,  the  Congress  appropriated 
$42.5  million  specifically  for  international  narcotics  con- 
trol.  (App.  I  contains  additional  fiscal  data.)   There  had 
previously  been  no  specific  appropriation  for  narcotics  con- 
trol programs.   In  another  fiscal  year  1974  change,  an  amend- 
ment to  State  Department  Delegation  of  Authority  No.  104    :■ 
transferred  overall  authority  and  responsibility  for  narco- 
tics control  funds  appropriated  under  the  Foreign  Assistance 
Act  from  the  Agency  for  International  Development  (AID)  to 
the  Department  of  State. 

AID  still  acts  as  financial  agent  and  primary  implemen- 
tor  of  projects  using  most  of  the  narcotic  funds,  although 
it  now  receives  its  money  through  the  Senior  Adviser  to  the 
Secretary  of  State  for  Narcotics  Matters.   The  transfer  of 
authority  and  responsibility  is  expected  to  speed  up  over- 
seas assistance  activities.   A  participating  agency  service 
agreement  has  been  signed  between  State  and  AID.   Drug  En- 
forcement Administration  (DEA)  and  Customs  training  will 
also  be  financed  under  participating  agency  authority. 

The  following  fiscal  year  1974  operating  and  support 
costs  for  the  international  narcotics  control  program  were 
in  addition  to  the  $42.5  million  budgeted  in  the  Foreign 
Assistance  Act. 
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Department  of  State  $    856,665 

DEA,  Department  of  Justice  10,418,000 

AID  240,000 

Department  of  Agriculture  153,530 
Department  of  Health, 

Education,  and  Welfare  '  -■  114,000 
Special  Action  Office  for 

Drug  Abuse  Prevention       74 ,000 

Total  $11,856,195 

CABINET  COMMITTEE  :  -  ■''; 

In  his  June  17,  1971,  message  to  the  Congress,  the 
President  called  for  an  sll-out  attack  on  both  the  supply 
and  demand  sides  of  the  problem  of  drug  abuse.   He  asked 
for  accelerated  international  cooperation  and  made  narcotics 
control  a  top  priority  foreign  policy  objective.   With  the 
establishment  in  August  1971  of  the  Cabinet  Committee  on 
International  Narcotics  Control  (CCINC)  and  the  designation 
of  the  Secretary  of  State  as  Chairman,  the  President  gave 
the  Department  of  State  primary  responsibility  for  develop- 
ing an  intensified  network  of  international  cooperation  and 
controls . 

CCINC s  structure  is  essentially  the  same  as  when  it  was 
established.   It  is  assisted  by  a  high-level  Working  Group;  a 
Coordinating  Subcommittee;  four  Regional  Interagency  Narco- 
tics Control  Committees;  and  functional  subcommittees  on 
Legal  and  Treaties,  Law  Enforcement,  Intelligence,  Training, 
Program  Review,  Treatment,  Research  and  Development,  and 
Public  Information.   (See  chart  on  p.  5.) 

CCINC  and  the  Working  Group  generally  meet  only  to 
develop  or  resolve  policy  issues.   Each  has  met  five  times 
to  establish  priorities  and  guidelines  and  to  initiate 
and/or  approve  bilateral  and  multilateral  narcotics  control 
projects.   CCINC's  last  meeting  was  on  November  27,  1973, 
when  it  met  jointly  with  the  President  and  the  Domestic 
Council  Cabinet  Committees  on  Drug  Abuse.   The  Working 
Group's  last  documented  meeting  was  on  October  29,  1974. 
In  April  1975  the  Department  of  State  advised  us  that  Work- 
ing Group  meetings  were  also  held  on  November  5,  1974,  and 
February  11,  1975. 

Although  the  international  narcotics  control  program 
receives  policy  guidance  and  program  direction  from  CCINC, 
the  ongoing  projects  are  staffed  by  senior  working-level 
personnel,  usually  those  who  serve  on  the  Regional  Inter- 
agency Narcotics  Control  Committees,  which  are  chaired  by 
State  Department  officials.   Regional  committee  meetings 
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have  been  held  frequently  during  the  past  year,  primarily 
to  distribute  and  discuss  draft  position  papers  and  cables. 
Agency  comments  and  clearances  are  generally  obtained  and 
coordinated  outside  of  meetings  by  either  the  regional 
bureau  coordinator  or  a  designated  action  officer.   For  all 
such  meetings  and  clearances,  participation  by  a  representa- 
tive of  the  Senior  Adviser  to  the  Secretary  of  State  and 
Coordinator  for  International  Narcotics  Matters  is  an  essen- 
tial element  to  the  program. 

The  functional  subcommittees  meet  on  an  ad  hoc  basis  to 
introduce,  discuss,  and  appraise  special  projects  and  studies 
geared  to  increasing  the  effectiveness  of  the  narcotics  con- 
trol programs.   The  Senior  Adviser's  office  is  also  repre- 
sented here. 

The  Coordinating  Subcommittee,  chaired  by  a  member  of 
the  Senior  Adviser's  staff,  assures  the  overall  coordination 
and  implementation  of  the  various  projects  and  policies.   It 
is  also  responsible  for  resolving  conflicting  policies  or 
interagency  differences;  any  unresolved  matters  can  be 
referred  to  either  the  Working  Group  or  CCINC  itself,  if 
necessary. 

In  late  1971  and  early  1972,  under  the  aegis  and  direc- 
tion of  CCINC  and  through  the  activity  of  the  diplomatic 
missions  abroad,  the  U.S.  Government  developed  narcotics 
control  action  programs  for  some  59  countries  considered  to 
be  involved  or  have  a  potential  for  involvement  with  illicit 
narcotics. 
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ORGANIZATION  OF  THE  CABINET  COMMITTEE 
ON  INTERNATIONAL  NARCOTICS  CONTROL 


CABINET  COMMITTEE  ON  INTERNATIONAL  NARCOTICS  CONTROL 

CHAIRMAN:  SECRETARY  OF  STATE  HENRY  A.  KISSINGER 
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SCOPE  OF  REVIEW 

Our  review  focused  on  the  international  actions  planned 
or  taken  to  combat  the  major  problem  of  heroin  addiction  in 
the  United  States.   Heroin,  along  with  cocaine,  is  the  prior- 
ity target  of  CCINC.   Accordingly,  our  observations  and  com- 
ments center  on  U.S.  diplomatic  actions  and  programs  aimed 
at  curbing  international  trafficking  and  production  of  these 
drugs  and  at  stopping  the  flow  of  illicit  narcotics  into  the 
United  States. 

Our  objective  was  to  report  to  the  Congress  on  the  ef- 
fectiveness of  executive  branch  efforts  in  carrying  out  in- 
ternational narcotics  control  programs  established  in  coopera- 
tion with  foreign  governments.   We  visited  and  examined  pro- 
grams in  some  18  countries  in  Europe,  the  Near  East  and  South 
Asia,  and  the  Far  East  as  a  basis  for  our  overall  conclusions 
and  recommendations. 

We  reviewed  program  documents,  reports,  studies,  and 
other  pertinent  records  of  the  Department  of  State,  AID  and 
others  in  Washington,  D.C.,  and  at  U.S.  missions  overseas. 
We  interviewed  U.S.  officials  in  Washington  and  abroad,  in- 
cluding officials  of  the  Departments  of  State  and  Agriculture, 
AID,  the  Office  of  Management  and  Budget  (OMB),  and  DEA.   We 
looked  into  U.N.  drug  control  activities  and  U.S.  contribu- 
tions to  support  those  activities  and  visited  U.S.  pharmaceu- 
tical firms  that  import  opium  for  licit  medicinal  use. 


We  have  recently  issued  several  reports  dealing  with 
international  narcotics  control  activities.   Two  reports  to 
Congressman  Charles  B.  Rangel  (B-173123,  dated  July  23,  1974, 
and  Nov.  21,  1974)  discuss  present  and  future  supply  and  de- 
mand trends  for  crude  opium  and  opium  derivatives  in  the 
United  States  and  technology  development  for  increasing  opium 
production  and  the  development  of  alternative  sources  of 
opium  derivatives.   A  September  9,  1974,  report  to  the  Con- 
gress, "Rescission  of  the  Opium  Poppy  Growing  Ban  by  Turkey" 
(B-173123),  describes  the  use  of  U.S.  assistance  to  compen- 
sate Turkish  farmers  and  implement  income  replacement  proj- 
ects.  It  also  provides  details  on  the  Turkish  decision  to 
rescind  the  ban.   In  addition,  our  report  to  the  Congress 
entitled  "United  States  Economic  Assistance  to  Turkey" 
(B-125085,  Sept.  16,  1974)  contains  a  chapter  concerning  the 
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evolution  of  the  poppy  ban  in  Turkey,  the  status  of  U.S. 
assistance  provided  to  support  it,  and  the  associated  prob- 
lems.  In  separate  reviews,  we  evaluated  efforts  to  stop  the 
illegal  flow  of  narcotics  from  Mexico  and  other  Latin  American 
countries.  1/ 


l/"Efforts  to  Stop  Narcotics  and  Dangerous  Drugs  Coming  From 
and  Through  Mexico  and  Central  America,"  GGD-75-44,  Decem- 
ber 31,  1974;  "Problems  in  Slowing  the  Flow  of  Cocaine  and 
Heroin  From  and  Through  South  America,"  GGD-75-80,  May  30, 
1975   (Confidential). 
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/     CHAPTER  2 

U.S.  OPIUM  POLICY 

The  President,  in  his  message  to  the  Congress  on 
June  17,  1971,  declared  that  drug  abuse  problems  had  reached 
emergency  dimensions.   Referring  to  the  international  as- 
pects of  heroin,  he  stated: 

"*  *  *  it  is  clear  that  the  only  really  effective 
way  to  end  heroin  production  is  to  end  opium  pro- 
duction and  the  growing  of  poppies.   I  will  pro- 
pose that  as  an  international  goal." 

In  early  1973  the  three  U.S.  pharmaceutical  companies 
licensed  to  import  opium  for  medicinal  use  claimed  to  be 
having  difficulty  obtaining  adequate  supplies  to  meet  re- 
quirements.  In  June  1973  they  formally  reported  their  con- 
cerns about  a  world  opium  shortage  to  0MB. 

U._S.  OPIUM  POLICY  UNCLEAR 

U.S.  policy  toward  eliminating  opium  production  and 
illicit  narcotics  trafficking  is  not  always  clear  to  those 
who  must  implement  it  or  be  guided  by  it.   Most  U.S.  Govern- 
ment officials  take  the  position  that  the  policy  is  intended 
to  disrupt  the  flow  of  illicit  narcotics  into  the  United 
States  and  not  to  eliminate  licit  opium  production  for 
medicinal  needs  or  the  traditional  use  of  opium  by  many 
tribal  societies.   Some  Government  officials,  as  well  as 
representatives  from  the  medical  profession  and  pharmaceu- 
tical firms,  interpret  the  policy  as  one  of  all-out  opium 
eradication  and  have  opposed  it. 

Apparent  inconsistencies  have  made  U.S.  opium  policy 
increasingly  ambiguous.   For  example,  the  U.S.  Government 
has  promised  that  opium  supplies  for  medical  needs  will  be 
adequate  although  there  is  presently  no  way  of  assessing  or 
assuring  supplies.   Demand  can  be  reasonably  estimated  from 
past  consumption  trends,  but  supply,  which  has  been  based 
solely  on  Indian  production,  is  subject  to  the  vagaries  of 
weather,  politics,  and  other  nations'  opium  needs.  - 

As  stated  in  February  1974  at  the  third  special  session 
of  the  U.N.  Commission  on  Narcotic  Drugs  held  in  Geneva,  the 
United  States  continued  to  affirm  its  basic  and  vital  interest 
in  preventing  the  diversion  of  opium  from  licit  supplies  and 
in  eliminating  all  illicit  production.   At  the  Commission's 
February  1975  session,  the  United  States  expressed  concern 
over  shortages  of  narcotic  raw  materials,  stating  that  in- 
creased supplies  must  be  produced  solely  in  a  manner  which 
does  not  increase  the  risk  of  diversion  for  illicit  purposes. 
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Illegal  production  continues  unabated  in  several 
countries.   Much  of  the  progress  made  by  the  United  States 
toward  eliminating  opium  production  and  suppressing  illicit 
drug  traffic  can  be  attributed  to  successful  U.S.  and  in- 
ternational efforts  in  persuading  Turkey  to  ban  all  opium 
production  beginning  in  1972.   This  ban,  however,  was  re- 
scinded on  July  1,  1974,  and  opium  cultivation  was  resumed 
in  the  fall  of  1974. 

In  expressing  concern  over  the  opium  shortage,  the 
three  U.S.  pharmaceutical  firms  ( Mall inckrodt  Chemical  Works; 
Merck  &  Co.,  Inc.;  and  S.  B.  Penick  &  Company)  licensed  to 
import  opium  indicated  that  the  Turkish  ban  contributed  to 
the  world  shortage.   They  pointed  out  that  this  shortage  had 
critically  affected  supplies  for  legitimate  U.S.  medical 
needs.   There  is  presently  no  universally  accepted  opium  sub- 
stitute that  is  considered  as  effective  and  less  addictive 
than  morphine  and  codeine — the  principal  medicines  derived 
from  opium. 

Moreover,  while  U.S.  policy  has  been  geared  toward  opium 
eradication,  the  United  States  supported  an  increase  in 
India's  opium  production  through  increased  yields  instead  of 
increased  acreage.   The  pharmaceutical  firms,  to  rebuild  their 
inventories,  have  sent  representatives  overseas  and  sought 
U.S.  Government  help  in  obtaining  increased  import  quotas 
from  India.   Also,  to  make  up  for  shortages,  these  firms  are 
buying  opium  seized  by  other  countries  in  illicit  trafficking. 

In  December  1973  an  Indian  Government  official  said  that 
he  did  not  understand  the  U.S.  position  as  reported  in  the 
President's  June  1971  statement  calling  for  the  eventual 
elimination  of  opium  cultivation  worldwide.   He  said  India 
supported  eliminating  illicit  production,  but  not  licit 
production. 

Further  repercussions  came  in  February  1974,  when  the 
Turkish  Government  expressed  dissatisfaction  about  U.S.  sup- 
port for  expanded  Indian  opium  production.   Turkish  officials 
claimed  that  the  ban  helped  cause  a  worldwide  shortage  of 
opium  for  legitimate  medicinal  purposes  and  that  India  had 
been  encouraged  to  increase  production  to  fill  the  gap.   Ac- 
cording to  them,  this  situation  was  unfair  and  unacceptable. 

The  crucial  development  in  the  opium  situation  was 
Turkey's  July  1,  1974,  announcement  lifting  the  ban  and 
permitting  opium  cultivation  in  six  provinces  and  parts  of 
a  seventh  beginning  in  the  fall  of  1974.   Turkey  expects  to 
provide  about  200  tons  of  opium  annually  to  the  international 
pharmaceutical  industry  for  medicinal  use. 
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EVOLUTiptj  .OF  AN  ALLEGED  OPIUM  SHORTAGE      ■ 

A  principal  reason  given  by  the  three  pharmaceutical 
companies  for  an  alleged  opium  shortage  was  Turkey's  ban  on 
opium  production.   Some  U.S.  officials  disagreed  about  the 
reasons,  while  others  questioned  whether  a  shortage  existed 
at  all. 

In  June  1973,  to  demonstrate  the  seriousness  of  the  al- 
leged shortage,  the  firms  submitted  a  joint  report  on  the 
opium  crisis  to  a  Government  task  force  studying  the  matter. 
The  report  concluded  that  the  supply  of  opium  to  meet  legiti- 
mate medical  demands  for  morphine,  codeine,  and  other  opium 
derivatives  had  become  dangerously  inadequate. 

The  report  attributed  the  shortage  to  the  ban  and  to 
increased  codeine  consumption  throughout  the  world.   One  firm 
has  stated  that  the  higher  consumption  has  been  caused  by 

—  increased  use  of  prescription  medication  through  U.S. 
Government  and  private  health  plans,        : 

—  increased  dissatisfaction  by  the  medical  profession 
with  synthetic  analgesics,  ,  - 

--codeine  cough  preparations  being  placed  on  a  prescrip- 
tion basis  and  non-narcotic  cough  suppressors  being 
left  on  an  over-the-counter  basis, 

— generally  increased  population,  and 

--rapid  escalation  in  the  number  of  patients  covered 
and  drugs  prescribed  under  Medicaid  (the  number  of 
Medicaid  recipients  increased  from  14.5  million  in 
1970  to  27  million  in  1974). 

U.S.  Government  officials'  opinions  on  the  opium  short- 
age vary  widely.   For  example: 

— A  DEA  official  at   ibuted  the  shortage  to  the  increased 
use  of  opiate-basea  medicine  by  the  postwar  baby  boom 
and  the  Medicare  program--not  to  the  Turkish  opium- 
growing  ban.   According  to  him,  the  opium  shortage  was 
limited  to  the  United  States  and  the  United  Kingdom. 

— An  OMB  official  said  there  was  no  opium  shortage, 
merely  increased  consumption  and  a  lower  level  of 
imports  due  to  the  recent  drought  in  India. 
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— A  State  Department  official  thought  the  shortage  was 
only  temporary  and  that  the  Medicare  and  Medicaid 
programs  were  responsible  for  the  increased  consump- 
tion of  opium-based  drugs. 

— Another  State  Department  official  blamed  the  shortage 
not  on  national  policy,  but  on  increased  world  opium 
consumption,  principally  in  the  form  of  codeine,  and 
the  failure  of  legal  production  to  keep  pace  with 
demand .  ; 

Supply  and  demand 

Supplies  of  crude  opium  have  apparently  failed  to  keep 
pace  with  increased  demand.   Indian  production,  virtually 
the  only  source  after  the  Turkish  ban,  was  being  tapped  by 
other  countries.   For  example,  the  Soviet  Union,  traditionally 
self-reliant,  unpredictably  appeared  on  the  world  market  when 
its  production  dropped  from  227  tons  in  1970  to  92  tons  in 
1973.   At  the  end  of  1972,  the  three  U.S.  importers  had  a 
9-month  supply  of  opium  on  hand. 

In  conformance  with  U.N.  International  Narcotics  Control 
Board  (INCB)  guidelines,  DEA  establishes  the  yearly  national 
quota  for  opium  and  the  licensing  requirements  for  U.S.  im- 
porters.  Opium  quotas  set  by  DEA  6  months  in  advance  are 
based  on  data  for  the  previous  1-  to  3-year  period,  taking 
into  account  inventories  on  hand,  anticipated  usage  (for 
example,  severe  winters  increase  demand),  and  quantities 
prescr  ibed . 

A  DEA  yearend  inventory  audit  showed  that,  as  of  Decem- 
ber 31,  1973,  the  pharmaceutical  firms  had  only  a  3-  to 
4-month  supply.   In  February  1974  a  DEA  official  said  that 
the  United  States,  for  the  first  time,  had  experienced  dif- 
ficulty in  obtaining  its  opium  import  quota.   DEA  estimated 
U.S.  needs  for  1973  at  327  metric  tons,  but  only  262.6  metric 
tons  were  imported. 

India  completed  harvesting  in  June  1974  and  had  shipped 
about  32  metric  tons  to  the  U.S.  pharmaceutical  firms  as  of 
mid-July.   At  most,  the  United  States  expected  to  get 
300  metric  tons  from  India  during  1974. 

The  world  opium  supply  was  one  of  the  main  agenda  items 
at  the  February  1974  U.N.  Commission  on  Narcotic  Drugs  meet- 
ing in  Geneva.   At  the  meeting  the  United  States  supported 
INCB  conclusions  that,  although  estimated  1973  world  opium 
production  would  not  meet  the  demand  for  medical  use,  the 
situation  might  balance  out  in  1974, 
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The  United  States  pointed  out  that  U.S.  manufacturers 
have  had  difficulty  in  obtaining  adequate  supplies  and  that 
it  welcomed  the  opportunity  to  discuss  the  most  productive 
and  controlled  means  of  meeting  future  requirements. 

U.S.  stockpile  releases 

Emergency  legislation  in  December  1973  authorized  the 
release  of  opium  from  the  national  stockpile.   The  U.S. 
pharmaceutical  firms  had  proposed  this  as  an  interim  relief 
measure. 

The  legislation  authorized  disposing  of  65,700  pounds 
of  opium  (morphine  content),  which  is  the  equivalent  of 
238.4  metric  tons  of  crude  opium.  1/   The  bill  waived  the 
6-month  waiting  period  normally  required  before  disposal. 
House  report  93-720  approving  the  bill  stated  that  releasing 
stockpile  opium  would  provide  the  additional  increment  for 
legitimate  domestic  needs  for  codeine  and  other  derivatives 
through  1976,  assuming  that  the  projected  levels  of  Indian 
opium  production  are  met.  . 

The  total  authorized  disposal  would  not  be  made  at  one 
time.   Released  amounts  were  to  be  determined  jointly  by  the 
General  Services  Administration,  DEA,  and  0MB,  based  on  an 
analysis  of  the  firms'  needs  every  6  months.   As  of  July  1, 
1974,  the  first  increment  of  75  metric  tons  and  an  emergency 
supply  of  17  metric  tons  had  been  released  to  the  firms.   As 
of  March  13,  1975,  201.6  metric  tons  of  opium  gum  had  been 
released  to  the  firms,  leaving  a  balance  of  36.8  metric  tons 
authorized  for  disposal. 

At  the  February  1974  Geneva  meeting  on  narcotic  drugs, 
the  U.S.  Ambassador  announced  that  the  United  States  would 
help  meet  the  short-term  requirements  for  medical  use  by  re- 
leasing up  to  45  percent  of  its  strategic  opium  stockpile. 
According  to  the  Ambassador,  the  United  States  did  not  intend 
to  use  these  emergency  stocks  either  to  export  opium  or  to 
replace  normal  opium  imports  but  exclusively  to  rebuild  U.S. 
manufacturers'  inventories. 


1/In  addition  to  crude  opium  gum,  the  stockpile  contains 
alkaloids  derived  from  raw  opium,  including  forms  of 
codeine,  morphine,  and  hydromorphine .   Thus,  opium  is 
often  expressed  in  terms  of  morphine  or  codeine  content 
(A.M. A.  or  A.C.A.).   The  average  morphine  content  of 
stockpile  opium  as  determined  by  the  General  Services 
Administration  is  12-1/2  percent. 
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INCREASING  MEDICINAL^OPIATE  SUPPLIES 

Although  much  effort  has  been  expended  in  the  search 
for  a  synthetic  alternative,  none  of  the  synthetics  developed 
have  been  able  to  satisfactorily  replace  opium-derived  drugs. 
Some  U.S.  firms  and  some  Government  officials  believe  that 
there  will  be  no  practicable  alternative  to  opium  derivatives 
in  the  next  several  years  because  any  substitutes  will  require 
several  years  of  development  and  testing  before  being  approved 
for  use . 

To  correct  the  imbalance  between  opium  supply  and  demand 
•in  the  future,  the  U.S.  pharmaceutical  firms  strongly  sug- 
gested expanding  the  areas  under  poppy  cultivation  in  India, 
with  appropriate  governmental  inducements  and  controls. 

One  firm  also  recommended  that  the  U.S.  Government: 

— Restate  its  opium  policy  to  continue  to  focus  on 
illicit  opium,  while  recognizing  the  need  for  ade- 
quate supplies  for  legitimate  medicinal  purposes. 

--Establish  additional  sources  of  opium  alkaloids  by 
growing  the  opium  poppy  in  new  areas,  in  the  United 
States  or  abroad,  under  strictly  controlled  condi- 
tions. 

Another  firm  suggested  that  the  Government  approve  commercial 
production  of  papaver  bracteatum,  a  non-opium  poppy  which  can 
yield  codeine. 

All  three  companies  apparently  send  representatives  to 
India  at  least  once  a  year  to  insure  a  continued  supply  of 
opium  and  to  discuss  the  prospects  of  purchasing  increased 
allocations.   An  Indian  Government  official  said  that  India 
had  had  more  requests  for  increased  allocations  than  it 
could  handle. 

Procuring  seized  opium 

Article  24(5)(b)  of  the  1961  Single  Convention  on  Nar- 
cotic Drugs  permits  any  party  to  export  opium  seized  in  il- 
licit traffic  to  another  party.   The  great  demand  for  opium 
for  medicinal  use  and  its  high  legitimate  value  may  offer 
additional  incentives  for  such  seizures. 

Whenever  information  is  received  that  a  government  is 
selling  seized  opium,  the  U.S.  mission  must  verify  that  the 
opium  available  was  seized  in  illicit  traffic.   U.S.  pharma- 
ceutical firms  can  then  join  other  countries  in  bidding  on 
the  seized  opium. 
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American  firms  have  approached  the  Thai,  Vietnamese, 
Pakistan,  and  Afghanistan  Governments  about  buying  seized 
opium.   During  1973,  for  example,  18  tons  of  seized  opium 
was  purchased  from  the  Government  of  Vietnam,  most  by 
Mallinckrodt  Chemical  Works.   (See  pictures  on  following 
page. ) 

Company  officials  indicated  that  it  had  become  more 
difficult  to  buy  seized  opium  because  of  foreign  competi- 
tion.  Some  mentioned  that  they  had  not  gone  ou.t  of  their 
way  to  purchase  seized  opium  because  normally  the  quanti- 
ties were  small  and  the  quality  not  the  best. 

Another  difficulty  in  buying  seized  opium  stems  from 
apparently  conflicting  international  narcotics  control  treaty 
obligations  that  remain  in  force  among  and  between  members 
of  the  1953  Protocol  and  the  1961  Single  Convention,  which 
was  intended  to  replace  previous  agreements,  including  the 
1953  Protocol.   These  obligations  may  preclude  further  U.S. 
imports  of  confiscated  opium.   For  example,  a  party  to  the 
1953  Protocol,  which  requires  seized  opium  to  be  destroyed 
with  certain  exceptions,  but  not  a  member  of  the  1961  Con- 
vention, which  permits  the  export  and  import  of  seized  opium, 
could  require  all  other  parties  to  the  1953  Protocol  to  live 
up  to  its  provisions  even  though  they  are  members  of  the  1961 
Convention.   The  Department  of  State,  however,  has  indicated 
that  U.N.  approval  of  a  transaction  will  be  sought  if  confis- 
cated opium  becomes  available. 

Some  opium  has  been  burned  in  public  displays  of  govern- 
ment enthusiasm  against  the  evils  of  opium  production  and 
trafficking.   In  March  1972,  26  metric  tons  of  opium  were 
publicly  burned  in  Thailand.   In  March  1973,  a  poppy  crop 
with  an  estimated  opium  content  of  162  kilograms  was  burned 
in  Laos.   And  in  February  1974,  again  in  Laos,  105  kilograms 
of  opium  were  reportedly  burned  by  police  and  customs  au- 
thor it ies. 

U.S.  participation  in,  or  sponsorship  of,  such  public 
demonstrations  of  opium  destruction,  as  was  the  case  in 
Thailand,  further  confuses  the  unclear  U.S.  opium  policy 
and,  in  our  view,  is  a  questionable  practice  in  light  of 
recent  opium  shortages. 

Poppy  straw 

Opium  poppy  ingredients  used  to  manufacture  drugs  are 
also  obtained  by  growing  the  opium  poppy  (papaver  somniferum) 
harvesting  it  mechanically,  and  extract ing~the  alkaloids 
directly  from  the  capsular  and  plant  material  without  going 
through  a  manual  poppy  pod  incision  and  opium  extraction 
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OPIUM  SEIZED  BY  THE  VIETNAMESE  GOVERNMENT 
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OPIUM  BURNING  IN  THAILAND 


Source:        DEA 
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process.   One  advantage  of  poppy  straw  is  that  its  low 
morphine  content  tends  to  reduce  the  risk  of  opium  diver- 
sion.  U.N.  statistics  show  that  about  one-third  of  the 
world's  morphine  production  is  derived  from  processing 
poppy  straw. 

At  the  February  1974  and  February  1975  sessions  of  the 
Commission  on  Narcotic  Drugs,  the  United  States  called  for 
further  research  in  the  poppy  straw  process,  proposing  that 
it  be  coordinated  internationally  and  administered  by  the 
laboratory  of  the  U.N.  Division  of  Narcotic  Drugs.   The  re- 
search results  would  be  shared  internationally.   The  U.S. 
representative  remarked  that  improved  processing  of  poppy 
straw  could  give  higher  opiate  yields  and  result  in  more 
effective  controls.   However,  a  need  to  examine  both  mechani- 
cal and  labor-intensive  procedures,  as  well  as  the  means  of 
controlling  production  under  this  process,  was  recognized. 
The  United  States  would  contribute  additional  moneys  to  the 
U.N.  Fund  for  Drug  Abuse  Control  (UNFDAC)  for  this  interna- 
tional research. 

An  Indian  Government  official  at  the  February  1974 
meeting,  however,  opposed  the  poppy  straw  concept  because 
it  could  lend  itself  to  illegal  diversion.   As  the  world's 
largest  producer  and  exporter  of  licit  opium,  the  Indian 
Government  might  well  resist  a  mechanical  process  that  would 
cut  off  income  to  many  of  its  people  employed  in  labor- 
intensive  opium  production. 

One  U.S.  pharmaceutical  firm  suggested  that  the  poppy 
straw  process  could  be  carried  out  in  the  United  States  or 
abroad  under  U.S.  Government  control.   Establishing  such  a 
source,  the  firm  said,  would  require  extensive  agricultural 
and  technical  development,  which  would  in  turn  require 
several  years  and  a  multi-million  dollar  investment  to  be- 
come substantially  productive.   The  firm  concladed  that 
this  could  only  be  done  with  the  approval  and  under  the 
auspices  of  the  U.S.  Government. 

Papaver  bracteatum 

The  cultivation  of  papaver  bracteatum  is  being  con- 
sidered as  an  alternate  source  of  codeine.   The  bracteatum 
poppy  produces  unusually  large  quantities  of  an  alkaloid 
called  thebaine  from  which  codeine,  but  not  heroin,  can  be 
derived. 

A  series  of  very  potent  drugs,  including  those  known 
as  the  Bentley  Compounds,  are  also  derived  from  thebaine. 
However,  the  conversion  of  thebaine  to  any  of  these  euphoric 
compounds  poses  a  great  fire  danger  and  is  technically 
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difficult,  requiring  high  chemical  skills,  complex  equipment, 
and  reagents  not  easily  obtainable.   Consequently,  these 
drugs  would  probably  not  be  attractive  to  illicit  traffickers, 
although  some  abuse  potential  exists. 

For  the  past  2  years,  the  Department  of  Agriculture  has 
been  conducting  research  programs  on  brae teat urn,  including 
test-growing  in  the  United  States.   The  Department  is  co- 
ordinating its  efforts  with  the  U.N.  Narcotics  Laboratory 
in  Geneva. 

Private  research  by  one  U.S.  firm  indicates  that 
bracteatum  may  be  competitive  in  cost  with  opium  as  a  raw 
material  For  codeine  and  cheaper  than  codeine  obtained  from 
opium  poppy  straw.   The  firm  is  convinced,  however,  that 
more  research  is  needed  and  would  like  Government  approval 
to  go  ahead  with  the  project  before  more  time,  effort,  and 
money  are  expended. 

U.S.  officials  feel  they  cannot  now  sanction  bracteatum 
production  in  the  United  States.   The  United  States  is 
pledged  to  observe  the  provisions  of  the  U.N.  Single  Conven- 
tion on  Narcotic  Drugs  (see  p.  66),  which  governs  the  produc- 
tion and  use  of  opiates  in  member  countries.   Accordingly, 
officials  say  the  United  States  would  not  unilaterally  ap- 
prove commercial  production  of  a  natural  opiate  in  this 
country,  regardless  of  the  reduced  risk  of  abuse  and  its 
potential  as  an  opium  substitute. 

The  United  States  promoted  research  on  bracteatum  at 
the  February  1974  and  February  1975  U.N.  Commission  on  Nar- 
cotic Drugs  sessions  and  urged  that  this  research  be  pursued 
as  expeditiously  as  possible  and  coordinated  with  the  U.N. 
Narcotics  Laboratory.   U.N.  members  hoped  that  by  1975  re- 
sults on  cultivation  methods,  production  processes,  and 
abuse  potential  would  be  available  to  the  world  community. 

AGENCY  COMMENTS  AND  OUR  EVALUATION 

The  State  Department,  AID,  and  DEA  strongly  believe 
that  U.S.  opium  policy  is  clear,  easily  comprehensible,  and 
fully  understood  both  in  Washington  and  in  the  field.   It  is 
briefly  summarized  as  follows.   The  United  States: 

1.  Supports  continued  research  toward  developing 
suitable  synthetic  drugs  because  they  will  be 
the  ultimate  solution  to  the  problem  of  provid- 
ing legitimate  medicinal  narcotic  substances. 

2.  Continues  to  rely  on  opium  imports  to  meet  its 
legitimate  medical  requirements. 
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3.  Supports  research  to  increase  legal  opium  poppy 
yields  by  existing  producers  without  greatly  ex- 

'     tending  the  production  area  and  increasing  the 
control  problem. 

4.  Believes  all  production  of  narcotic  raw  materials 
should  be  carefully  controlled  to  prevent  diver- 
sion for  illicit  use  and  increased  supplies  must 
be  produced  solely  in  a  manner  which  does  not  in- 
crease the  risk  of  diversion. 

5.  Believes  all  illicit  production  and  diversion  from 
legal  poppy  cultivation  should  be  halted. 

Additionally,  according  to  U.S.  policy  statements,  codeine 
may  be  more  efficiently  produced  and  greater  yields  may  re- 
sult by  processing  unincised  1/  poppy  straw.   According  to 
the  State  Department,  the  foregoing  statements,  from  two 
documents  delivered  at  the  February  1974  and  February  1975 
meetings  of  the  U.N.  Commission  on  Narcotic  Drugs,  represent 
clear  and  concise  statements  of  U.S.  opium  policy. 

We  believe  that  the  U.S.  opium  policy  statements  embody 
eminently  worthwhile  goals.   Most  of  the  statements  appear 
to  be  well  in  line  with  the  continuing  goals  of  the  inter- 
national community  concerned  with  drug  abuse  problems.   Our 
primary  concern  is  that  the  statements  often  incorporate 
broad,  idealistic  generalities  that  offer  little  help  to 
(1)  U.S.  Government  officials  with  narcotics  control  respon- 
sibilities, (2)  pharmaceutical  firms  with  supply  and  demand 
obligations,  and  (3)  foreign  governments  with  anxieties  about 
narcotics  controls  and  pressures  for  increasing  production  of 
narcotic  raw  materials.   , 

Agency  officials  maintain  that  U.S.  opium  policy  has  not 
changed  since  it  was  originally  announced  by  the  President 
in  1971.   They  say  that  the  statements  made  before  the  U.N. 
Commission  on  Narcotic  Drugs  reaffirm  the  policy  and  allevi- 
ate any  misunderstandings.   They  admit  the  policy  is  com- 
plicated but  not  unclear,  in  that  it  calls  for  a  halt  to  all 
illicit  opium  production  and  diversions  from  legal  poppy 
cultivation,  while  encouraging  increased  licit  production 
to  meet  legitimate  medical  needs. 


1/Opium  is  normally  obtained  by  manually  slitting  or  lancing 
the  opium  poppy  pod  one  or  more  times  lengthwise  or  cross- 
wise.  The  opium  is  allowed  to  ooze  out  of  the  incised  pod 
and  congeal.   Then  the  gum  is  collected  by  scra^ng  it 
from  the  pod.   In  the  poppy  straw  process,  alkaloids  are 
extracted  from  the  pod  and  plant  material  by  industrial 
processes  without  manually  lancing  each  pod. 

19 


422 


In  our  opinion,  the  distinction  between  legal  and 
illegal  production  is  not  clear.   For  example,  the  policy 
does  not  specifically  address  the  government-sanctioned 
traditional  production  and  use  of  opium  and  its  by-products 
in  some  ;,->..:nt r  ies  where  it  is  technically  illegal  to  grow 
poppies.   Cultivation  is  allowed  in  areas  where  governments 
have  incomplete  administrative  control  or  have  no  desire  to 
forcibly  halt  or  change  a  way  of  life  that  has  existed  for 
centuries  and  is  often  the  primary  means  of  support  for  many 
poorer  people.   We  believe  this  illustrates  the  need  for 
further  policy  clarification,  particularly  for  those  who 
must  gain  foreign  commitments  and  plan  narcotics  control 
activities  in  such  diverse  countries  as  Laos,  Burma,  Thai- 
land, Pakistan,  and  Afghanistan,  with  varying  degrees  of 
illicit  production. 

U.S.  policy  statements  stress  research  (1)  to  develop 
suitable  synthetic  drugs  as  the  ultimate  solution  to  the 
problem  of  providing  legitimate  medicinal  narcotic  substances, 
(2)  to  develop  papaver  bracteatum,  a  nonopium  natural  source 
for  codeine,  and  (3)  to  increase  yields  from  opium  poppies. 
The  Government  supports  most  of  this  research  through  UNFDAC. 
For  example,  in  February  1974  the  United  States  contributed 
$2  million  to  UNFDAC  and  earmarked  $800,000  of  these  funds 
for  papaver  bracteatum  and  papaver  somnifer um  research.   Such 
international  financial  support  is  apparently  aimed  at  in- 
suring that  any  positive  results  will  be  available  to  the 
entire  world. 

Domestically,  however,  there  has  been  little  Government 
support  for  developing  suitable  alternatives  to  opium  for 
medicinal  needs.   The  Agricultural  Research  Service,  Depart- 
ment of  Agriculture,  has  been  doing  some  work,  but  research 
in  private  industry  and  institutions  has  not  been  especially 
encouraged.   We  believe  that  the  vast  research  and  techno- 
logical capabilities  within  our  own  country  should  be  brought 
to  bear  on  developing  such  alternatives. 

U.S.  opium  policy  has  not  addressed  the  role  of  the 
pharmaceutical  industry.   The  industry  has  acknowledged  its 
obligation  to  find  a  solution  to  the  opium  supply  problem. 
To  work  toward  such  a  solution,  the  industry  and  research 
community  must  have  the  full  approval  and  support  of  the 
U.S.  Government.   Without  assurances  that  commercial  develop- 
ment and  production  of  a  natural  alternative  will  be  allowed, 
the  industry  could  be  understandably  reluctant  to  commit  the 
substantial  resources  necessary  to  produce  and  market  suit- 
able alternatives. 

The  Government  has  recently  authorized  (effective 
Feb.  14,  1975)  importing  poppy  straw  concentrate,  a  substance 
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containing  opium  poppy  alkaloids  from  which  codeine  can  be 
manufactured  by  U.S.  pharmaceutical  firms.   In  doing  so,  the 
Government  stated  that  it  would  not  be  in  the  best  interests 
of  the  United  States  to  continue  to  rely  exclusively  on  crude 
opium  for  its  medical  requirements.   To  remedy  the  shortage 
of  raw  materials,  the  Government  would  continue  to  take 
various  steps  to  close  the  gap  between  the  supply  and  demand 
for  opium  poppy  derivatives. 

These  actions  may  have  been  necessary  in  the  light  of 
apparent  and  projected  shortages.   Nevertheless,  they  il- 
lustrate further  the  confusion  between  U.S.  opium  policy, 
which  states  that  the  United  States  will  continue  to  rely 
on  imported  opium,  and  concurrent  Government  actions,  which 
are  clearly  moves  away  from  strict  reliance  on  imported 
crude  opium.   In  our  view,  it  is  questionable  whether  India, 
the  only  large  opium  exporter,  is  favorably  influenced  by 
such  policy  statements  and  actions. 

Importing  poppy  straw  concentrate  may  offer  only  limited 
relief  from  any  shortage  of  raw  material  insofar  as  it  relies 
on  the  availability  of  poppy  straw  from  Turkey  or  India. 
Both  countries  have  expressed  the  intention  of  establishing 
their  own  opium  alkaloid  manufacturing  plants,  which  most 
likely  would  reduce  opium  available  for  export  and  increase 
the  price  of  the  opium  offered  for  export.   Moreover,  opium 
alkaloids  placed  in  international  trade  channels  will  prob- 
ably command  premium  prices,  and  higher  costs  to  U.S.  im- 
porters will  ultimately  mean  higher  costs  to  U.S.  consumers 
for.  opium-based  medicines. 

The  most  salient  point  is  that  present  U.S.  opium  policy 
doesn't  take  fully  into  account  the  need  for  an  independent 
source  of  narcotic  raw  material — a  source  that  could  be  used 
at  times  when  overseas  supplies  fall  short  and  until  effec- 
tive and  acceptable  synthetics  are  developed.   Pharmaceutical 
firms  say  that  the  absence  of  a  clear  policy  statement  and 
regulations  on  cultivating  papaver  bracteatum  in  the  United 
States  has  precluded  a  full  commercial  commitment  to  its 
development.   In  our  view,  clarification  of  such  a  policy 
is  more  important  than  ever,  especially  in  an  era  when  ad- 
verse weather,  political  circumstances,  and  increased  demand 
for  codeine  have  made  a  once-stable  opium  supply  increasingly 
vulnerable . 

While  recognizing  that  unincised  poppy  straw  will  po- 
tentially yield  more  alkaloid  material  per  unit  of  land  and 
is  more  adaptable  to  effective  control  from  illicit  diver- 
$ions,  U.S.  policy  merely  continues  to  stress  research  on 
ways  to  maximize  yields  and  improve  control  techniques.   The 
policy  statements  do  not  convincingly  support  a  method  of 
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harvesting  and  processing  that  could  have  advantages, 
particularly  in  terms  of  reduced  illicit  opium  diversions, 
far  outweighing  disadvantages,  such  as  the  need  for  fewer 
harvesters  in  labor-intensive  economies. 

Experts  believe  that  poppy  straw  processing  would  in- 
crease codeine  yield  through  more  efficient  alkaloid  extrac- 
tion and  by  allowing  closer  spacing  of  plantings  (because 
access  for  individual  lancing  is  not  required).   In  our 
view,  a  U.S.  policy  strongly  advocating  the  production  of 
unincised  poppy  straw  could  lead  to  a  gradual  reduction  of 
opium  production  from  lanced  poppy  pods  and  eventual  dis- 
continuance of  manual  opium  extraction.   Exclusive  use  of 
poppy  straw  processing  and  the  exercise  of  proper  control 
techniques  during  the  relatively  short  time  when  opium 
poppies  could  be  incised  could  do  much  to  prevent  illicit 
opium  diversions. 

CONCLUSIONS 

In  view  of  the  medical  and  traditional  uses  of  opium 
and  opium  derivatives  throughout  the  world,  the  stated  U.S. 
opium  pol icy--gener ally  aimed  at  ending  opium  production  and 
thereby  controlling  illicit  use--seems  unattainable  and  im- 
practicable.  Clear  distinctions  are  needed,  for  example, 
regarding  legal,  illegal,  and  traditional  opium  production 
and  use .  ,     .  :,  i  , 

The  actions  by  the  pharmaceutical  firms  and  the  U.S. 
Government  in  requesting  India  to  expand  opium  production 
run  counter  to  U.S.  policy  and  suggest  the  existence  of  two 
diametrically  opposed  views — one,  a  U.S.  policy  pledged  to 
eliminate  opium  production  as  evidenced  by  the  U.S. -promoted 
ban  in  Turkey,  and  the  other,  U.S.  actions  to  expand  opium 
production  in  India.     .  -  .  ,  , 

Conflicting  views  on  such  matters  as  whether  an  opium 
shortage  exists  and  confusion  over  present  U.S.  opium  policy 
among  U.S.  Government  officials,  pharmaceutical  firms,  and 
foreign  governments  need  to  be  resolved.   U.S.  policy  on  such 
aspects  as  opium  eradication  and  insuring  an  adequate  opium 
supply  or  suitable  alternatives  for  legitimate  medicinal 
needs  has  been  ambiguous. 

RECOMMENDATION 

We  recommend  that,  to  avoid  any  conflict  in  U.S.  opium 
policy,  the  Secretary  of  State,  as  Chairman  of  CCINC,  clarify 
the  U.S.  position  and  policy  toward  (1)  opium  eradication, 
(2)  the  production  of  opium  for  traditional  use,  (3)  the  pro- 
duction of  opium  for  legal  medicinal  purposes,  and  (4)  the 
development  of  suitable  alternatives  to  opium-based  medicines, 
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CHAPTER  3 

ILLICIT  NARCOTICS  PRODUCTION  AND  TRAFFICKING 

Over  the  past  several  years  a  concerted  effort  has  been 
made  to  learn  more  about  illicit  narcotics  production  and 
trafficking  around  the  world.   Nonetheless,  information  is 
still  insufficient  to  accurately  measure  the  worldwide  pro- 
duction, consumption,  and  flow  of  illicit  narcotics,  such 
as  opium  and  its  derivatives. 

ILLICIT  PRODUCTION 

Almost  all  the  world's  opium  is  grown  in  a  narrow  belt 
of  mountains  that  stretches  along  the  southern  rim  of  the 
great  Asian  landmass.   This  opium-producing  belt  extends  from 
Turkey's  Anatolian  plateau  through  the  northern  reaches  of 
the  Indian  subcontinent,  extending  to  the  remote  mountains 
of  Burma,  Thailand,  and  northern  Laos. 

According  to  the  1972  World  Opium  Survey,  an  estimated 
1,000  to  1,200  metric  tons  of  illicit  opium  was  produced  in 
1971.   The  following  table  shows  a  July  1974  State  Department 
estimate  of  the  annual  illicit  output  by  major  producers. 

Country  Metric  tons 

India 

Afghanistan 
Pakistan 
.  Burma,  Thailand,  and  Laos 
Mexico 
Other 

Total 

Only  a  small  share  of  this  illicit  production  was  diverted 
from  licit  cultivation.   Rather,  most  comes  from  regions  where 
opium  cultivation  is  prohibited  by  law  but  the  government  lacks 
political  control  to  enforce  it.   The  most  notable  examples 
are  Afghanistan;  Pakistan;  and  the  Golden  Triangle  countries  of 
Burma,  Laos,  and  Thailand.   Nevertheless,  legal  production  does 
provide  a  cover  for  illicit  opium  growing,  and  much  of  India's 
illicit  output  represents  diversions  from  areas  where  poppy 
cultivation  is  legal. 

By  far,  the  bulk  of  the  illicit  opium  is  consumed  either 
by  the  growers  or  addicts  and  users  in  nearby  areas.   The  so- 
called  Golden  Triangle  of  Southeast  Asia,  an  area  that  overlaps 
the  common  borders  of  Burma,  Thailand,  and  Laos,  is  estimated 
to  produce  some  700  tons  of  opium  a  year.   Of  this  amount,  an 
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estimated  600  tons,  most  converted  to  smoking  opium,  is  con- 
sumed either  by  the  tribesmen  who  grow  it  or  by  the  large 
colonies  of  opium  users  in  urban  centers  throughout  South- 
east Asia.   Hong  Kong  alone  is  said  to  have  a  user  and  ad- 
dict population  ranging  from  80,000  to  150,000. 

Most  hill  tribe  consumers  are  more  appropriately  clas- 
sified as  opium  users  rather  than  addicts.   They  use  opium 
for  medicinal  purposes  and  social  and  religious  activities 
and,  for  the  most  part,  probably  do  not  consume  regular 
amounts  daily  or  weekly.   To  the  extent  that  this  is  true, 
the  tribal  growers  could  be  induced  to  sell  part  of  what 
they  normally  consume  if  offered  enough  money. 

Although  most  countries  have  legislation  prohibiting 
narcotics  production  and  trafficking,  opium  bans  have  not 
generally  been  effective  except  in  Turkey.   Efforts  to  con- 
trol opium  production  in  Afghanistan,  Pakistan,  and  the 
Golden  Triangle  have  been  unsuccessful,  largely  because  the 
central  governments  have  been  unable  to  establish  adminis- 
trative control  over  the  poppy-growing  areas.   In  addition, 
opium  bans  have  been  extremely  unpopular  among  the  hill 
tribe  poppy  growers  in  the  Golden  Triangle  because  opium  is 
often  their  only  cash  crop.   Opium  production  and  use  has 
been  socially  and  culturally  accepted  among  these  tribes 
for  centuries. 

MAJOR  TRAFFICKING  NETWORKS 

In  1974  there  were  four  major  supply  complexes  of  il- 
licit opium  and  its  derivatives,  morphine  and  heroin,  ac- 
cording to  DEA.   Turkey,  France,  Western  Europe,  South  America 
Canada,  and  the  United  States  made  up  one  complex.   A  second 
originated  in  Southeast  Asia  and  the  Golden  Triangle  area; 
included  the  remote  border  areas  of  Burma,  Thailand,  and  Laos; 
and  had  shipping  points  in  Bangkok,  Hong  Kong,  Malaysia,  the 
Philippines,  Canada,  and  the  west  coast  of  the  United  States. 
A  third  comprised  the  Near  East  and  South  Asia,  involving 
opium  produced  in  India,  Pakistan,  Iran,  and  Afghanistan. 
The  fourth  was  Mexico,  the  supplier  of  a  brown  heroin  that 
has  been  increasingly  seen  in  the  United  States. 

The  Turkey-France  complex 

The  heroin  complex  originating  in  Turkey  was  the  major 
supplier  of  eastern  U.S.  cities,  where  a  virtual  heroin 
epidemic  existed  in  the  midsixties.   International  groups 
purchased  opium  from  Turkish  farmers,  converted  it  to  mor- 
phine, and  smuggled  it  to  clandestine  laboratories  in  France. 
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THE  TURKEY  -  WESTERN  EUROPE  NETWORK   Opigm  ond  Morphin*  Bo>»  Movement  (ram  Turkey  to 

W»tt»m  Europe 


THE  EUROPE  -  U.S.  NETWORK    Heroin  MevMient  Routei  from  Europe  to  the  United  States 
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THE  SOUTHEAST  ASIA  ILLICIT  OPIUM  NETWORK 


THE  MID-EAST  -  SOUTH  ASIA  ILLICIT  OPIUM  NETWORK 
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Marseilles  has  been  a  primary  city  where  such  laboratories 
refine  morphine  into  heroin.   Within  a  1-year  period,  French 
narcotics  officers  aided  by  DEA  agents  uncovered  five  heroin 
laboratories  in  the  area.   Delivery  to  the  United  States  was 
made  either  through  Canada  or  Mexico  or  directly  into  such 
major  ports  as  New  York  and  Miami.   Later,  as  DEA  and  Customs 
agents  traced  and  disrupted  these  routes.  South  America  be- 
came a  major  transshipment  point. 

This  concentrated  enforcement  effort,  the  increased  co- 
operation of  Western  European  and  South  American  governments, 
and  the  ban  on  poppy  growing  in  Turkey  greatly  curtailed 
this  extensive  complex.   The  primary  dividend  of  this  multi- 
lateral effort  was  a  prolonged  period  in  which  the  heroin  sold 
on  the  streets  of  major  east  coast  and  midwest  cities  dropped 
in  volume  and  purity  but  increased  in  price.   Unfortunately, 
the  incidence  and  prevalence  of  heroin  abuse  are  rising  again. 
(See  ch.  1.) 

Southeast  Asia  and  the  Golden  Triangle 

Southeast  Asia  and  the  Golden  Triangle,  the  second  major 
opium  supply  complex,  has  emerged  as  a  serious  heroin-producing 
threat.   According  to  DEA,  this  area  is  the  greatest  potential 
danger  as  a  source  of  heroin.   The  end  of  the  U.S.  military 
presence  in  Vietnam  in  1973  removed  the  major  market  for  South- 
east Asian  heroin.   Since  then,  the  danger  has  been  that  South- 
east Asian  opium  and  heroin  traffickers,  saddled  with  surplus 
inventories,  would  be  looking  for  new  markets,  including  the 
United  States.   In  this  regard,  low-grade  heroin  from  Hong 
Kong  and  Bangkok,  knows  as  "number  3"  or  "Chinese  rock  heroin," 
has  already  appeared  in  bulk  in  the  United  States  and  Europe. 

Burma  is  reputed  to  be  the  major  refining  area  in  the 
Golden  Triangle.   The  opium  is  coverted  to  morphine  in  a 
relatively  simple  chemical  process  that  usually  takes  place 
in  a  makeshift  laboratory  close  to  the  poppy  fields.   Because 
of  enforcement  activities  in  the  tri-border  area,  narcotics 
dealers  have  become  more  discreet.   Most  refineries  have 
reportedly  moved  into  Burma  where  they  can  receive  protec- 
tion from  one  of  the  various  insurgent  groups. 

Despite  increased  enforcement,  Burma,  Thailand,  and 
Hong  Kong  remain  major  trafficking  conduits  for  narcotics 
originating  in  the  tri-border  area.   There  are  at  least 
three  major  Burmese  insurgent  groups  selling  narcotics  and 
other  goods  in  exchange  for  arms  and  ammunition.   Narcotics 
trafficking  is  the  major  source  of  financial  support  for 
such  groups  opposing  the  Burmese  Government.   Opiates  are 
generally  moved  from  Burma  into  northern  Thailand  by  armed 
caravan.   Once  inside  Thailand,  the  drugs  are  sealed  in 
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airtight  containers  and  moved  southward,  generally  over  the 
road  system  to  Bangkok.   In  reverse,  opium-processing  chemi- 
cals flow  from  southern  Thailand  to  refineries  in  Burma. 
Narcotics  have  been  smuggled  out  of  Thailand  primarily  by 
fishing  trawlers,  generally  to  Hong  Kong.   (See  p.  52.) 

The  Near  East  and  South  Asia 

In  1973  very  little,  if  any,  of  the  opium  crop  from 
India,  Pakistan,  Iran,  and  Afghanistan  was  converted  to  heroin 
for  illicit  U.S.  markets.   Afghan  and  Pakistan  opium  is  of 
poor  quality  with  a  low  morphine  content.   Illegal  morphine 
that  might  be  produced  in  these  areas  would  probably  follow 
the  western  European  trafficking  pattern  and  augment  the 
remnants  of  the  morphine  base  stocks  from  Turkey  that  are 
refined  into  heroin  in  the  Marseilles  region. 

Mexico 

During  the  recent  shortage  of  French  heroin,  Mexican 
brown  heroin  spread  to  some  areas  in  the  United  States  where 
it  had  not  previously  been  seen.   This  lower  grade  of  heroin 
is  usually  smuggled  across  the  U.S. -Mexican  border.   Govern- 
ment estimates  indicate  that  about  70  percent  of  the  heroin 
now  reaching  the  United  States  comes  from  poppies  grown  in 
Mexico.   However,  this  supply  has  not  been  sufficient  to  re- 
place the  volume  formerly  smuggled  from  France. 

TRAFFICKING  CONTROLS  • 

From  the  outset,  the  U.S.  international  narcotics  con- 
trol program  has  emphasized  helping  foreign  governments 
develop  effective  narcotics  enforcement  mechanisms.   These 
efforts  have  consisted  primarily  of  providing  enforcement 
training  and  equipment  to  foreign  police.   Both  AID  and 
DEA  have  provided  commodity  and  training  assistance  to  for- 
eign narcotics  suppression  personnel;  the  U.S.  Customs  Serv- 
ice has  trained  foreign  customs  and  border  control  officers 
from  53  countries.   In  addition,  DEA  has  been  working  directly 
with  foreign  enforcement  agencies  in  developing  and  col- 
lecting narcotics  intelligence  data.   In  some  countries, 
DEA  agents  have  assisted  local  enforcement  personnel  in  such 
operations  as  surveillance,  undercover  work,  arrests,  and 
seizures . 

Effectiveness  of  trafficking  controls 

Worldwide  narcotics  seizures  tripled  in  1971  and  doubled 
again  in  1972  to  an  estimated  124,000  pounds,  mainly  outside 
the  United  States.   Officials  estimate  that  U.S.  enforcement 
efforts  remove  only  10  percent  of  all  illicit  drugs  available 
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in  the  United  States.   Enforcement  in  foreign  countries  has 
met  with  varying  degrees  of  success,  often  reflecting  differ- 
ing constraints  in  each  country.   For  example,  enforcement 
in  France  has  been  dramatically  successful;  Thailand  has 
had  only  minimal  success. 

France 

Since  1971,  French-American  cooperation  has  had  unpre- 
cedented success.   As  shown  in  the  following  table,  heroin, 
morphine  base,  and  laboratory  seizures  in  France  reached  all- 
time  highs  in  1972  and  dropped  sharply  in  1973,  probably  due 
to  the  deterrent  effect  of  concentrated  enforcement  activi- 
ties combined  with  the  Turkish  ban.  > 

Seizures 

1970     1971     1972     1973 

Heroin  and  morphine  base 

(in  pounds)  715    1,661    1,784      66 

Laboratories  (note  a)  -      -         5      1 

a/Seven  laboratories  were  seized  from  1951  to  1969. 

•  Drug  arrests,  including  two  major  French  financiers, 
also  increased  impressively,  from  57  in  1970  to  3,016  in 
1972.   DEA  cites  gangland  killings  in  France  (19  over  an 
18-month  period)  as  an  indication  of  "unrest  and  uncertainty 
within  the  French  underworld."   In  addition,  French  courts 
have  continually  handed  down  harsh  sentences  to  narcotics 
traffickers  since  passage  of  a  strict  new  narcotics  law  in 
December  1970.   For  example,  26  principals  of  4  major  heroin 
processing  and  trafficking  gangs  were  sentenced  to  mote  than 
300  years  in  prison  by  French  judges  during  1973. 

U.S.  officials  believed  that  these  activities  brought 
about  a  shortage  of  heroin  in  the  Eastern  United  States, 
indicated  by  increased  street  prices,  decreased  purity,  the 
appearance  of  Mexican  brown  heroin,  and  fewer  heroin  deaths. 
In  early  1974,  however,  signs  of  reversal  in  some  indica- 
tors, such  as  overdose  deaths  and  availability  of  street 
heroin,  caused  renewed  concern  among  U.S.  Government  offi- 
cials . 

DEA  is  emphasizing  the  need  to  improve  the  enforcement 
capabilities  of  other  countries  because  the  success  of  en- 
forcement in  France  may  cause  narcotic  processors  and  traf- 
fickers to  shift  their  operations. 


29 


432 


Thailand  •;  .   ..  .     ^■. 

Although  also  known  as  an  important  producer  and  con- 
sumer of  opium  and  its  derivatives,  Thailand's  primary  role 
in  the  current  international  narcotics  situation  is  as  a 
major  trafficking  conduit.   In  the  last  2  years.  Thai  en- 
forcement activities  have  increased  substantially,  with 
opiate  seizures  increasing  from  practically  nothing  in  1971 
to  a  total  of  36  tons  in  1972  and  1973.   Interdicting  trawler 
traffic  from  Thailand  has  somewhat  disrupted  the  flow  of 
narcotics  to  Hong  Kong.   However,  mission  officials  told  us 
that  these  efforts  have  been  relatively  unsuccessful,  due 
largely  to  the  lack  of  consistently  good  intelligence  data. 
About  2,000  trawlers  operate  out  of  the  many  villages  and 
ports  along  the  coast  of  the  Gulf  of  Siam  and  can  still 
serve  as  an  important  means  of  trafficking.   Such  trawlers 
are  capable  of  15-day  round  trip  voyages  without  refueling 
or  reprovisioning . 

U.S.  narcotics  control  assistance  has  improved  the  ef- 
fectiveness of  narcotics  enforcement  in  Thailand.   However, 
such  factors  as  limited  Thai  experience  and  lack  of  Thai 
Government  administrative  control  over  key  narcotics  produc- 
ing and  trafficking  areas  continue  to  impede  narcotics  con- 
trol efforts.   Although  arrests  have  had  a  disruptive  effect 
on  narcotics  trafficking,  improved  enforcement  capabilities 
are  necessary  to  match  the  more  sophisticated  tactics  of 
traffickers.   Notwithstanding  increased  enforcement  effort, 
Thailand  has  remained  a  major  trafficking  route  for  narcotics 
originating  in  the  Golden  Triangle. 

Factors  inhibiting  effective 

narcotics  control  i    .   /., 

Two  factors  that  have  hampered  the  international  nar- 
cotics control  program  are  the  ineffectiveness  of  the  legal 
systems  of  some  countries  and  delays  in  procuring  narcotics 
enforcement  equipment.    •  ^   ,   ,- .        .  ■. 

Ineffectiveness  of  some  foreign  legal  systems 

Legal  systems  of  the  various  countries  strongly  affect 
the  control  of  narcotics.   Some  countries,  such  as  Iran, 
Thailand,  the  Philippines,  and  Vietnam,  have  enacted  laws 
to  provide  more  severe  penalties,  including  life  imprison- 
ment or  death,  for  producing  or  trafficking  in  narcotics. 
Over  160  convicted  narcotics  smugglers  have  been  executed 
in  Iran  since  1969;  the  Governments  of  the  Philippines, 
Thailand,  and  Vietnam  have  also  executed  heroin  traffickers 
and  processors. 
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Shortcomings  in  many  foreign  legal  systems,  however, 
lessen  the  overall  impact  of  narcotics  enforcement.   In 
some  countries,  the  use  of  informants  and  undercover  agents 
is  limited,  plea  bargaining  is  not  available,  and  the  condi- 
tions under  which  suspects  may  be  interrogated  are  highly 
restr  ictive . 

Countries  having  relatively  minor  penalties  for  narco- 
tics violations  provide  comfortable  environments  for  traf- 
fickers as  do  countries  where  fugitives  can  safely  reside 
because  extradition  treaties  do  not  exist  or  do  not  cover 
narcotics  violators. 

Delays  in  providing  equipment 

In  certain  instances,  the  U.S.  Government  has  been  able 
to  make  early  delivery  of  equipment  urgently  required  for 
narcotics  enforcement.   For  example,  AID  has  reduced  the  lead 
time  for  helicopter  deliveries  to  the  priority  Burmese  pro- 
gram from  24  to  12  months.  AID   efforts  were  also  instrumen- 
tal in  reducing  production  time  for  helicopters  provided  to 
Thailand  from  the  normal  12  to  15  months  to  less  than  5.   How- 
ever, delays  in  obtaining  narcotics  enforcement  equipment  have 
had  a  detrimental  effect  on  U.S.  narcotics  control  assistance 
in  the  Philippines  and  Pakistan. 

Philippines--Over  half  of  the  47  five-man  narcotics 
enforcement  teams  had  not  received  required  vehicles  by  May  31, 
1974,  although  the  Philippine  Government  had  completed  train- 
ing of  the  teams  on  schedule  in  July  1973.   The  vehicle  short- 
age was  the  result  of  late  funding  and  the  AID  mission's  July 
1973  decision  to  try  to  obtain  excess  property  vehicles  in 
place  of  the  less  suitable  vehicles  scheduled  for  procurement. 

In  July  1974  AID  internal  auditors  reported  that  this 
lack  of  vehicles  caused  the  use  of  some  trained  narcotics 
enforcement  teams,  to  be  rather  ineffective,  which  in  turn 
inhibited  project  implementation.   They  noted  that  it  would 
be  many  months  before  the  necessary  number  of  excess  property 
vehicles  could  be  rehabilitated  and  transferred  to  enforce- 
ment teams.   The  auditors  recommended  that  the  mission  work 
out  an  agreement  with  the  Philippine  Government  to  make  vehi- 
cles from  other  agencies  available  for  narcotics  enforcement 
until  the  vehicles  being  rehabilitated  were  ready.   AID  of- 
ficials stated  in  April  1975  that  the  AID  mission  and  local 
Philippine  police  had  met  essential  requirements  in  each 
project  city  by  carefully  allocating  local  police  and  project 
vehicles . 

AID  officials  added  that,  to  obviate  future  funding 
delays,  the  program  review  in  fiscal  year  1976  will  be  held 
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much  earlier  to  insure  the  earliest  possible  implementation 
in  the  new  fiscal  year. 

Pakistan — The  Government  of  Pakistan  and  the  United 
States  signed  a  project  agreement  in  January  1974  to  estab- 
lish 25  narcotics  strike  squads,  using  U.S. -provided  equip- 
ment.  The  Pakistanis  intended  to  make  the  squads  operational 
as  soon  as  the  equipment  arrived.   According  to  AID  in  May 
1974,  however,  the  equipment  would  not  be  delivered  before 
late  summer,  thus  delaying  an  urgently  needed  narcotics  sup- 
pression capability.   Project  vehicles  were  not  shipped  until 
September  and  October  1974. 

AID  officials  explained  in  April  1975  that,  although  cer- 
tain delays  occurred  in  ordering  equipment  because  of  diffi- 
culty in  locating  a  supplier,  most  of  the  delays  were  caused 
by  changes  in  specifications  and  types  of  equipment  required. 

AID  officials  stated  that  only  a  limited  number  of  nar- 
cotics enforcement  equipment  items,  such  as  cameras  and  binoc- 
ulars, are  regularly  stocked  and  can  be  provided  immediately 
upon  signing  a  contract.   They  pointed  out  that  12  to  15  months 
is  normally  required  for  factory  production  of  helicopters 
suitable  for  narcotics  enforcement.   Vehicles  generally  require 
special  features  to  be  suitable  for  foreign  narcotics  control 
and  thus  are  not  available  at  the  factory  until  60  to  120  days 
after  a  contract  is  signed. 

In  November  1973,  responsibility  for  managing  interna- 
tional narcotics  control  program  funds,  including  funds  for 
enforcement  commodities,  was  transferred  from  the  AID  Adminis- 
trator to  the  Secretary  of  State's  Senior  Adviser  for  Inter- 
national Narcotics  Matters.   State  officials  expected  this 
transfer  to  speed  up  the  implementation  of  narcotics  control 
projects . 

Both  State  and  AID  officials  said  that  State  would  con- 
tinue to  utilize  aid's  procurement  expertise.   An  agreement 
between  State  and  AID  calling  for  AID  to  maintain  its  pro- 
curement and  program  implementation  functions  under  State 
direction  became  effective  in  July  1974.   According  to  AID, 
its  procurement  mechanism  will  not  change.   The  funding  and 
program  authorization  transfer  to  State  includes  the  respon- 
sibility for  management  decisions  affecting  the  specifications 
and  types  of  equipment  to  be  procured.   The  delays  in  obtain- 
ing narcotics  suppression  commodities  in  the  Philippines  and 
Pakistan  were  caused,  at  least  in  part,  by  difficulties  in 
reaching  these  management  decisions.   At  the  time  of  our  re- 
view, it  was  unclear  whether  the  transfer  of  funding  respon- 
siblity  from  AID  to  State  would  shorten  such  delays  and  thus 
speed  up  the  implementation  of  narcotics  control  projects. 
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PEA  OVERSEAS  ACTIVITIES 

DEA's  foreign  operations  have  contributed  to  successful 
international  narcotics  enforcement.   DEA's  presence  in 
narcotics-problem  countries  has  led  to  increased  narcotics 
arrests  and  seizures  worldwide  and  has  improved  the  narcotics 
control  capabilities  of  host  government  enforcement  personnel. 

During  the  6  years  ended  March  1975,  the  number  of  U.S. 
narcotics  agents  assigned  overseas  increased  from  26  to  163 
and  is  projected  to  increase  to  233  in  fiscal  year  1976.  DEA 
feels  that  its  narcotics  suppression  activities  overseas  pro- 
vide the  best  return  in  terms  of  drugs  removed  from  worldwide 
traffic  and  therefore  intends  to  further  expand  these  activi- 
ties. Associated  with  expansion,  however,  are  inherent  prob- 
lems of  host  government  sovereignty  and  possible  displacement 
of  indigenous  police  functions. 

Foreign  sovereignty 

U.S.  narcotics  control  activities  abroad,  particularly 
law  enforcement  and  intelligence,  are  politically  sensitive 
and  could  easily  become  internal  issues.   For  example,  foreign 
narcotics  control  officials  in  one  country  opposed  the  estab- 
lishment of  an  independent  information-gathering  system  by 
DEA  agents.   These  officials  were  concerned  that  DEA  was  work- 
ing unilaterally  instead  of  closely  coordinating  activities 
with  their  country's  narcotics  control  agency. 

In  another  country,  law  enforcement  personnel  objected 
to  DEA  independently  developing  planned  seizures  to  be  car- 
ried out  by  host  government  personnel.   They  believed  DEA 
should  directly  assist  the  country's  enforcement  forces, 
and  they  regard  independent  activities  within  the  country  as 
infringements  upon  their  sovereignty. 

In  such  countries,  increased  DEA  operations  carry  the 
ever-present  danger  of  creating  nationalistic  fervor  over 
U.S.  "meddling."   Such  attitudes  are  not  conducive  to  main- 
taining the  cooperation  necessary  for  an  effective  narcotics 
control  program.        -  ;     •  '■       ■:■  ■  -       '-'"^ 

Foreign  enforcement  capabilities      •   I'.j,-."        ■ 

In  many  Asian  countries,  antinarcotics  forces  have  not 
developed  adequate  operational  and  intelligence-gathering 
capabilities.   Progress  in  training  and  equipping  these 
forces  is  being  made;  but  a  substantial  number  of  all  seizures 
in  Southeast  Asia  can  be  attributed  to  U.S.  efforts. 
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Although  the  enforcement  capabilities  of  most  countries 
we  visited  show  some  improvement,  they  are  still  inhibited  by 
political  and  operational  limitations.   These  limitations  not 
only  hamper  the  effectiveness  of  foreign  enforcement  personnel 
but  also  tend  to  negate  narcotics  control  efforts.   In  one 
drug  case,  DEA  and  host  government  narcotics  enforcement  per- 
sonnel seized  a  large  sum  of  money  and  arrested  various  crimi- 
nals, including  a  well-known  narcotics  trafficker  who  was 
wanted  in  the  United  States.   However,  DEA  felt  it  had  to  com- 
promise the  case  by  having  the  trafficker  arrested  before  he 
could  lead  them  to  the  heroin.   DEA  reasoned  that  continued 
surveillance  would  be  too  risky  because  the  host  government's 
enforcement  personnel  had  limited  capabilities  and  lacked 
proper  equipment. 

Expanding  DEA  activities 

In  some  countries,  particularly  where  DEA  has  broad  op- 
erational authority,  DEA  appears  to  be  reaching  a  point  where 
its  overseas  operational  activity  may  be  substituting  for, 
or  substantially  replacing,  the  narcotics  control  functions 
of  local  police.   For  example,  U.S.  officials  in  one  European 
country  feel  the  government  could  do  more  on  its  own  against 
narcotics  trafficking,  yet  they  view  that  country's  narcotics 
enforcement  as  acceptable,  probably  because  DEA  has  virtually 
a  free  hand  there.   We  were  told  that  local  enforcement  per- 
sonnel actually  prefer  DEA  agents  to  do  their  work. 

Expanded  DEA  operational  activity  in  such  countries  could 
be  viewed  as  a  substitute  for  needed  improvements  in  host  coun- 
try enforcement  capabilities.   Also,  in  such  countries  inten- 
sified DEA  activity  may  be  serving  as  an  excuse  for  governments' 
not  developing  their  own  narcotics  control  capabilities  and 
not  making  more  resources  available  for  narcotics  suppression. 

We  have  not,  and  indeed  cannot,  determine  what  an  appro- 
priate level  or  mix  of  DEA  activity  in  a  given  country  should 
be.   We  believe,  however,  that,  where  increasing  operational 
activities  abroad  is  creating  potential  problems,  DEA  should 
take  action  to  minimize  them.   The  established  mechanism  for 
such  action  exists  within  CCINC,  which  is  responsible  for 
overall  policy  guidance  and  supervision  of  the  U.S.  interna- 
tional narcotics  control  program. 

In  the  long  run,  the  success  of  the  U.S.  international 
narcotics  control  program  is  dependent  on  what  foreign 
governments  can  do  and  are  willing  to  do,  not  what  they 
permit  the  United  States  to  do  in  their  countries. 
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RECOMMENDATION 

We  recommend  that  the  Secretary  of  State,  as  Chairman  of 
CCINC,  assess  the  current  and  proposed  levels  of  DEA  opera- 
tional activities  in  countries  abroad  (1)  to  minimize  any 
potential  problems  of  foreign  government  sovereignty  or  dis- 
placement of  local  police  functions,  (2)  to  determine  whether 
appropriate  emphasis  is  being  directed  toward  developing  and 
improving  the  narcotics  enforcement  capabilities  of  foreign 
governments,  and  (3)  to  determine  whether  more  effort  should 
be  devoted  to  developing  regional  narcotics  control  cooperation, 

AGENCY  COMMENTS  AND  ACTION 

The  Department  of  State  expressed  its  continuing  con- 
cern that  DEA  cooperate  fully  with  host  government  law  en- 
forcement agencies.   The  Department  states  that  on  March  17, 
1975,  a  message  was  sent  to  each  diplomatic  post  with  DEA 
representation  asking  the  Chief  of  Mission  to  review  guide- 
lines for  DEA  operations  overseas  to  insure  continued  coopera- 
tive bilateral  operations. 

In  line  with  our  recommendation,  the  State  Department 
has  undertaken  a  major  effort  to  review  the  need  for  addi- 
tional DEA  personnel  abroad  in  light  of  their  effect  on  the 
development  of  host  government  capabilities. 


35 


438 


CHAPTER  4 

CROP  SUBSTITUTION  AND 

INCOME  REPLACEMENT  ACTIVITIES 

The  international  narcotics  control  program  is  designed 
to  stop  the  illicit  flow  of  narcotics  into  the  United  States 
as  soon  as  possible.   The  eventual  solution  to  the  drug  abuse 
problem  depends  on  a  balanced  attack.   Most  U.S.  efforts  to 
suppress  the  flow  of  narcotics  have  been  directed  toward  law 
enforcement — short-term,  quick-result  actions.   Long-term 
solutions,  however,  such  as  crop  substitution  and  income  re- 
placement, are  just  beginning.   At  a  December  1971  meeting, 
CCINC  assigned  highest  priority  to  gathering  intelligence  and 
strengthening  foreign  law  enforcement  and  a  lower  priority 
to  crop  substitution,  recognizing  it  as  a  longer  term  objec- 
tive .  .     .    ,::., 

Eliminating  opium  production  through  crop  substitution 
and  other  income  replacement  programs  would  require  changes 
in  a  number  of  longstanding  economic  and  social  conditions, 
coupled  with  establishing  political  control  over  presently 
uncontrolled  areas.  This  is,  however,  a  valuable  goal  be- 
cause it  can  directly  disrupt  the  illegal  drug  trade  at  the 
source . 

Areas  illicitly  growing  the  opium  poppy  are  concentrated 
in  such  less  developed  countries  as  Laos,  Burma,  Thailand, 
Pakistan,  and  Afghanistan,  with  poppy  provinces  usually  being 
the  least  developed  areas  within  these  countries.   An  immedi- 
ate, enforced  ban  on  poppy  growing  without  concurrent  programs 
for  income  replacement  would  merely  deprive  subsistence  farm- 
ers of  a  major  cash  crop.   To  maintain  equity,  each  country 
must  replace  the  benefits  from  opium  poppy  cultivation  with 
new  crops,  or  with  substitute  nonfarming  activities,  which 
could  approximate  the  income  lost  from  poppy  growing. 

SOCIOECONOMIC  RESTRAINTS 

To  eradicate  opium  production  and  use,  traditional  agri- 
cultural and  cultural  patterns  in  grower  and  user  countries 
must  be  overcome.   Most  producing  regions  have  been  growing 
opium  for  centuries,  and  the  farmer's  opium  crop  is  often 
his  sole  source  of  cash  income.   People  from  the  growing  areas 
of  Asia  often  use  opium  with  no  social  stigma.   Growers  are 
unaware  that  their  opium  contributes  to  serious  problems  in 
the  United  States  and  elsewhere.   However,  successfully  elim- 
inating illicit  opium  production  depends  on  these  people. 
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Realistically,  immediate  success  does  not  seem  possible. 
The  farmer  must  be  persuaded  to  stop  growing  a  marketable 
crop,  and  suitable  alternate  crops  or  sources  of  income  must 
be  found.   Governments  in  Afghanistan,  Burma,  Thailand,  and 
Laos  are  willing  to  ban  opium  production  and  have  done  so. 
Yet,  the  bans  are  not  fully  enforced  because  the  governments 
lack  effective  political  control  over  the  growing  areas. 
These  governments  fear  that  strict  enforcement  of  opium  pro- 
duction bans  will  cause  them  to  lose  whatever  control  they 
may  have  over  the  people  in  these  remote  areas. 

INCOME  REPLACEMENT 

M      I    ■    ■!   ■   ■    II    I  I    I  I    ■  .  -       J¥ 

U.S.  agencies  searching  for  a  long-term  agricultural 
solution  to  illicit  opium  production  include  AID  and  the  De- 
partment of  Agriculture.   Agriculture  has  supported  crop  re- 
search projects  in  Thailand,  Pakistan,  and  Turkey;  AID  has 
initiated  agricultural  development  projects  in  Turkey,  Laos, 
and  Thailand.   In  addition,  UNDFAC  is  implementing  a  crop 
substitution  program  in  Thailand.   (See  ch .  7.) 

The  search  for  suitable  substitute  crops  will  take  several 
years.   It  involves  finding  marketable  crops  that  will  grow 
in  the  poppy  areas.   Transportation,  storage,  and  other  market- 
ing problems  must  be  solved.   Solutions  to  these  problems  are 
not  simple — they  invo.lve  a  variety  of  ethnic  groups,  remote 
locations,  and  relatively  illiterate  people. 

Although  these  initial  crop  substitution  efforts  are  con- 
sidjered  long-term  solutions  to  the  narcotics  problem,  the 
early  success  or  failure  of  these  programs  can  be  a  determining 
factor  in  implementing  programs  elsewhere.   If  crop  substitu- 
tion and  other  income  replacement  programs  fail  in  Turkey, 
Laos,  and  Thailand,  there  would  be  little  likelihood  that  the 
United  States  or  the  United  Nations  would  initiate  similar 
programs  in  other  countries  or  that  other  countries  would  be 
receptive  to  such  programs. 

Thailand 

AID  is  planning  an  agricultural  research  station  in  Thai- 
land to  identify  crops  thay  can  be  grown  in  the  opium  areas. 
The  United  Nations  and  the  Department  of  Agriculture  currently 
sponsor  crop  research  projects  in  Thailand,  and  Agriculture 
is  negotiating  for  several  other  similar  projects. 

U.N.  field  representatives  in  Thailand  told  us  that,  al- 
though they  welcomed  AID  assistance,  they  felt  that  another 
cesearch  project  was  unnecessary  and  the  AID  project  might 
duplicate  existing  efforts.   They  suggested  that  AID  build 
on  existing  projects  rather  than  initiate  new  ones.   According 
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to  AID,  its  project  will  be  larger  than  the  U.N.  effort  and 
will  entail  more  basic  research. 

We  discussed  with  mission  officials  the  possible  dupli- 
cation of  agricultural  projects.   According  to  the  U.S.  Am- 
bassador, any  project  the  AID  mission  agreed  to  support  would 
take  into  account  both  U.N.  and  Thai  views  and  would  be  fully 
related  to  their  efforts. 

U.S.  officials,  commenting  on  a  draft  of  this  report, 
note  that  the  Department  of  Agriculture  has  been  involved  from 
the  outset  in  interagency  consideration  of  this  project;  they 
do  not  believe  efforts  will  be  duplicated.   The  U.N.  program 
developed  under  the  sponsorship  of  the  King  of  Thailand,  while 
the  AID  program  for  establishing  an  agricultural  research 
station  and  training  Thai  experts  to  carry  out  research  acti- 
vities more  fully  involved  the  relevant  Thai  Government  min- 
istries.  Also,  the  AID  project  is  expected  to  establish  the 
framework  for  disseminating  research  results  to  hill  tribe 
farmers . 

Turkey 

The  United  States  agreed  to  support  the  Turkish  Govern- 
ment's poppy-growing  ban  by  pledging  a  $35  million  grant  to 
Turkey  in  July  1971.   The  grant  was  divided  into  two  parts: 
(1)  $15  million  to  help  replace  foreign  exchange  losses  be- 
cause of  lost  exports  of  legal  opium  and  related  poppy  pro- 
ducts and  (2)  $20  million  for  agricultural  development — 
programs  and  projects  to  find  new  sources  of  income  for  the 
poppy  farmer  and  the  region  in  which  he  lives.   Early  in  1972 
additional  amounts  were  granted — $300,000  for  controlling  and 
collecting  the  last  poppy  crop  and  $400,000  for  U.S.  advisers 
to  income  substitution  projects. 

Turkey  initially  estimated  that  compensation  and  replace- 
ment of  lost  income  would  require  over  $400  million.   U.S. 
mission  officials  believed  the  $35.7  million  would  have  pro- 
vided the  Turkish  Government  adequate  funds  to  start  and  sus- 
tain income  replacement  programs.   The  United  States  would 
have  considered  Turkish  requests  for  additional  funds  through 
the  normal  AID  channels  but  not  until  the  original  grant  had 
been  spent. 

The  cash  return  per  acre  is  normally  higher  for  the  opium 
poppy  than  for  any  nonsubsidized  substitute  crop,  especially 
in  areas  with  poor  soil.   Thus,  improved  farming  and  marketing 
techniques  were  emphasized  in  an  effort  to  return  farm  incomes 
to  those  levels  earned  when  poppy  growing  was  legal. 
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Development  programs  in  the  poppy  provinces  were  the 
responsibility  of  the  Turkish  Government.   The  usual  condi- 
tions attached  to  an  AID  grant,  such  as  project  approval  and 
monitoring,  were  waived  because  the  United  States  regarded 
the  programs  to  be  of  high  priority,  requiring  immediate  fi- 
nancial support  and  full  Turkish  Government  involvement.   The 
Central  Board  of  Coordination,  established  by  the  Turkish 
Government  to  administer  programs,  proceeded  very  slowly.   A 
grant  for  $10.4  million  of  the  $20.4  million  for  agricultural 
development  was  signed,  but  the  United  States  had  released 
only  $5.3  million  as  of  May  1974,  and  only  $3.2  million  had 
been  actually  spent. 

Two  basic  reasons  were  given  for  the  slow  progress  of 
the  agricultural  development  program.   First,  a  good  manage- 
ment system  for  selecting,  evaluating,  approving,  and  adminis- 
tering projects  was  still  being  developed;  secondly,  Turkey 
had  recently  undergone  changes  in  leadership. 

The  Turkish  Government  decided  on  July  1,  1974, to  lift 
the  poppy-growing  ban,  primarily  because  of  internal  criticism 
that  had  become  a  main  theme  of  the  1973  election  campaigns. 
Internal  pressures  also  came  from  farmers  in  the  poppy-growing 
regions  who  felt  that  compensation  was  inadequate  and  that 
development  programs  were  not  providing  enough  alternate  in- 
come.  Moreover,  Turkey  was  the  only  major  exporter  to  ban 
all  opium  production,  and  the  Turkish  Government  felt  that 
resumed  poppy  cultivation  would  supply  nearly  200  tons  of 
opium  to  the  international  pharmaceutical  industry  at  a  time 
when  the  world's  licit  market  faced  a  serious  shortage  of  med- 
ical opiates. 

As  of  July  1974,  AID  had  disbursed  $15.6  million  of  the 
$35.7  million  economic  grant.   U.S.  officials  said  no  further 
disbursements  would  be  made  because  of  Turkey's  decision  to 
resume  poppy  cultivation.   Of  the  amount  disbursed,  $10  mil- 
lion was  for  foreign  exchange  compensation,  $5.3  million  was 
applied  to  crop  substitution  projects,  and  $300,000  supported 
the  control  and  surveillance  of  Turkey's  last  poppy  crop. 

In  January  1975,  State  Department  officials  confirmed 
that  no  U.S.  funds  had  been  disbursed  after  Turkey  announced 
the  revocation  of  the  ban.   They  explained  that  the  Turkish 
Government  was  financing  the  income  replacement  projects 
originally  supported  by  AID.   In  April  1975  we  were  told  that 
all  funds  initially  obligated  for  Turkey,  but  not  yet  turned 
over,  had  been  deobligated. 
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Laos 

As  part  of  an  agricultural  redirection  program  in  Laos, 
AID  has  supported  the  establishment  of  an  agricultural  train- 
ing center  and  a  crop  introduction  center  beginning  in  Septem- 
ber 1972  and  March  1973,  respectively.   The  goals  of  the  agri- 
cultural redirection  program  include: 

1.  Introducing  new  crops  and  livestock  in  certain  hill 
tribe  areas, 

2.  Training  villagers  in  the  skills  required  for  the 
new  farming  enterprises. 

According  to  AID  officials,  any  crop  or  type  of  live- 
stock with  a  reasonable  rate  of  return  will  be  tried.  AID 
officials  also  said  that  the  program  was  using  information 
derived  from  the  U.N.  crop  substitution  in  Thailand. 

As  of  August  1974,  194  villagers  had  been  trained  and 
experiments  had  been  made  on  34  different  crops.   Also,  about 
100  families  were  resettled  to  another  area  where  over  240 
acres  of  land,  suitable  for  growing  rice  and  other  crops, 
had  been  cleared  and  plowed.   This  was  done  to  reduce  the 
families'  dependence  on  opium  for  their  cash  income. 

Hill  tribes  have  somewhat  resisted  the  agricultural 
redirection  program  because  they  feel  that  rice  cannot  be 
grown  in  many  of  the  opium-producing  areas.   Therefore, 
viable  crops  are  needed  to  meet  the  hill  tribes'  economic 
needs  that  were  formerly  net  through  opium  production. 

AID  officials  estimate  that  it  will  take  several  years 
to  establish  substitute  crops.  They  point  out  that,  if  they 
encourage  villagers  to  grow  unproven  crops,  any  failure  would 
cause  growers  to  be  skeptical  about  future  projects  and  pos- 
sibly revert  to  opium  growing.  At  the  time  of  our  visit,  no 
substitute  crop  had  been  developed  or  identified  which  could 
compete  with  opium  as  a  cash  crop. 

In  addition  to  the  agricultural  redirection  program,  an 
addict  rehabilitation  and  detoxification  program  was  started 
in  September  1972.   Over  1,000  addicts  have  completed  the 
program;  an  additional  1,800  have  received  treatment  at  a 
Thailand  religious  center  administered  by  Buddhist  monks. 
We  noted,  however,  that  quantitative  goals  had  not  been  set 
nor  had  a  followup  plan  been  established  to  measure  the  ef- 
fectiveness of  the  program. 
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In  response  to  our  observations,  U.S.  officials  said  it 
would  be  difficult  to  establish  and  use  specific  goals  for 
evaluating  success  because  the  program  is  voluntary  and  in- 
patient treatment  facilities  are  limited  to  85  patients 
monthly.  AID,  however,  is  establishing  a  system  for  patient 
followup  and  program  evaluation. 

Prospects  for  effective  poppy  bans 

We  visited  several  of  the  countries  in  which  the  opium 
poppy  is  grown.   In  Iran,  with  its  rigid  controls  over  pro- 
duction and  processing,  it  is  grown  licitly  to  satisfy  inter- 
nal demand.   Despite  legal  prohibitions  on  opium  production 
in  both  Burma  and  Afghanistan,  they  continue  to  produce  sub- 
stantial amounts  of  opium,  with  Burma  being  the  largest 
illicit  producer  in  Southeast  Asia.   Pakistan  regulates  pro- 
duction, but  a  substantial  amount  of  illicit  opium  is  produced. 

The  short-term  prospects  for  eliminating  the  opium  poppy 
in  Burma,  Afghanistan,  and  Pakistan  are  dim.   Burma  is  plagued 
by  insurgency,  resists  outside  political  pressures,  and  lacks 
effective  political  control  in  the  production  areas.   In 
Afghanistan,  where  the  terrain  limits  access  to  many  areas, 
the  economy  is  based  on  subsistence  farming  and  the  tribesmen 
have  engaged  in  international  smuggling  for  centuries.   In 
some  areas  of  Afghanistan,  opium  provides  practically  the  only 
cash  income  to  the  farmer  and,  because  of  the  agricultural 
conditions,  few  substitute  crops  can  provide  an  equal  income. 
Most  illicit  opium  in  Pakistan  is  cultivated  near  the  Afghanis- 
tan border,  where  the  Government  has  little  political  control. 

If  a  country's  priorities  do  not  include  replacing  the 
opium  poppy,  agricultural  activities  to  curb  opium  produc- 
tion are  unlikely  without  outside  help.   Funds  and  talent  for 
data  collection  and  analysis,  normally  very  scarce  in  less 
developed  countries,  will  need  to  be  provided.   Information 
on  existing  farming  and  marketing  patterns,  normal  employment, 
and  physical  characteristics  of  the  terrain  is  essential  for 
successful  redirection  efforts.   Probably  the  most  serious 
obstacle  to  effective  opium  production  bans  is  the  lack  of 
political  control  by  certain  Southeast  Asian  governments  over 
the  people  who  illicitly  grow  opium  poppies. 

The  Burmese  and  Afghan  Governments  have  agreed  in  princi- 
ple to  crop  substitution  programs  sponsored  by  the  United 
Nations,  but  they  apparently  will  not  accept  direct  U.S.  nar- 
cotics control  assistance  for  crop  substitution.   They  prefer 
that  such  assistance  come  from  U.N.  programs.   Currently,  how- 
ever, the  United  States  is  supplying  Burma  with  equipment  for 
suppressing  the  production  and  trafficking  of  illicit  narcot- 
ics.  (See  p.  50.)  Pakistan  has  accepted  U.S.  assistance  in 
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narcotics  enforcement  and  crop  substitution  programs.   The 
Shah  of  Iran  has  stated  that  his  country  will  suspend  its 
production  of  opium  when  its  neighbors  do. 

CONCLUSIONS 

The  United  States  has  had  only  limited  success  in  persuad- 
ing certain  countries  to  ban  opium  growing  and  establish  crop 
substitution  programs  because  not  all  countries  perceive  the 
eradication  of  the  opium  poppy  as  a  priority  domestic  program. 
They  would  not  readily  take  scarce  resources  from  scheduled 
development  to  implement  or  accelerate  rural  development  in 
poppy-growing  areas.   Consequently,  where  crop  substitution 
programs  are  just  beginning  or  have  just  become  feasible,  the 
United  States  should  expect  to  contribute  heavily  to  the  cost 
of  such  programs. 

There  are  no  estimates  of  the  money  or  time  it  would  take 
to  ban  opium  poppy  cultivation.   Based  partially  on  the  Turkey 
experience,  the  United  States  should  anticipate  high  original 
demands  and  can  expect  pressure  for  additional  funds  when  the 
original  amount  runs  out.   If  optimum  use  is  to  be  made  of 
any  such  funds,  whether  from  the  United  States  or  other 
sources,  planning  should  be  adequate  to  help  insure  that  crop 
substitution  and  income  replacement  are  effective.   Planning 
should  include  cost  estimates  and  program  timeframes. 

Crop  substitution  and  other  income  replacement  programs 
appear  to  be  the  long-term  solution  to  the  narcotics  problem. 
It  may  be  several  years,  however,  before  such  efforts  will 
have  a  substantial  impact  on  the  overall  drug  abuse  problem. 
Some  of  the  problems  involve  finding  marketable  crops  that 
will  grow  in  the  poppy  areas;  coping  with  longstanding  econo- 
mic and  social  conditions;  establishing  political  control  in 
uncontrolled  areas;  and  solving  transportation,  storage,  and 
other  marketing  problems. 

The  success  or  failure  of  initial  crop  substitution  and 
other  income  replacement  activities,  such  as  those  in  Turkey, 
Thailand,  and  Laos,  will  be  a  strong  factor  in  determining 
whether  the  United  States  or  United  Nations  would  introduce 
similar  programs  in  other  poppy-growing  countries  or  whether 
those  countries  would  accept  such  programs. 

The  Turkish  Government's  decision  on  July  1,  1974,  to  re- 
sume poppy  cultivation  brought  U.S.  assistance  for  some  28 
income  replacement  projects  in  the  poppy-growing  areas  to  a 
standstill.   According  to  U.S.  officials,  the  Turkish  Govern- 
ment was  continuing  the  projects  as  of  January  1975. 
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U.S.  officials  believe  that  the  ban  was  highly  successful 
in  curbing  international  narcotics  trafficking  and  reducing  ad- 
diction and  narcotics-related  crime  in  the  United  States.   In 
our  opinion,  if  the  U.S.  Government  expects  to  successfully 
implement  poppy  bans  or  otherwise  curb  opium  production  in 
certain  countries,  it  must  convince  the  respective  governments 
to  commit  themselves  to  full  or  modified  production  curbs  and 
it  must  support  these  commitments  with  appropriate  pledges  of 
assistance . 
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CHAPTER  5 

■■  ■  '    FOREIGN  GOVERNMENT  COOPERATION 

Cooperation  of  foreign  governments  is  crucial  for  the 
success  of  our  international  narcotics  control  program. 
Even  if  the  United  States  provided  all  the  resources  neces- 
sary for  a  worldwide  war  on  illegal  drugs,  this  would  not 
be  enough.   The  President's  Strategy  Council  on  Drug  Abuse 
stated  in  its  March  1973  report  that: 

"The  key  factor  in  dealing  effectively  with  the 
drug  problem  overseas  is  to  motivate  other  govern- 
ments to  take  action  within  their  borders  to  move 
against  drug  traffickers.   The  essence  of  this 
problem  is  essentially  diplomatic,  since  no  amount 
of  United  States  drug  training  or  material  assist- 
ance will  prove  effective  in  the  absence  of  - 
meaningful  anti-drug  commitment  by  other  foreign 
governments  involved." 

Despite  this  conclusion  and  the  intent  of  the  Congress 
with  respect  to  foreign  government  cooperation,  the  United 
States  has  not  systematically  evaluated  the  narcotics  con- 
trol performance  of  cooperating  countries,  using  criteria 
established  for  that  purpose. 

EVALUATING  FOREIGN  GOVERNMENT  PERFORMANCE 

Section  481  of  the  Foreign  Assistance  Act  of  1961 
(22  U.S.C.  2291),  as  amended,  requires  that  the  President 
suspend  economic  and  military  assistance  to  any  country 
which  he  determines  has  failed  to  take  adequate  steps  to 
prevent  narcotic  drugs  produced  in,  processed  in,  or  trans- 
ported through  that  country  from  being  sold  illegally  in  that 
country  to  U.S.  Government  personnel  or  their  dependents,  or 
from  entering  the  United  States  unlawfully. 

On  August  16,  1972,  CCINC  approved  procedures  to  deter- 
mine whether  foreign  aid  to  a  country  should  be  suspended 
for  failure  to  take  adequate  steps  against  narcotics  produc- 
tion, processing,  or  trafficking.   Within  CCINC,  the  Coordi- 
nating Subcommittee  is  responsible  for  monitoring  the  anti- 
drug efforts  of  individual  countries  to  insure  that  they  are 
taking  adequate  steps  to  prevent  narcotics  from  illegally 
entering  the  United  States.   The  Subcommittee  is  to  focus 
attention  on  the  more  than  50  countries  where  cooperative 
efforts  could  greatly  decrease  the  problem. 
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The  following  CCINC-approved  criteria  are  to  be  applied 
by  the  Coordinating  Subcommittee  in  determining  whether 
there  is  a  prima  facie  case  for  questioning  the  adequacy 
of  a  country's  performance. 

1.  Has  a  country  failed  to  give  assurance  at  a  high 
level  that  it  will  cooperate  with  the  United 
States  and  other  nations  to  control  the  produc- 

^i.  :  tion,  processing,  trafficking,  and  smuggling  of 
illicit  narcotic  drugs,  as  defined  by  the  Com- 
prehensive Drug  Abuse  Prevention  and  Control  Act 
of  1970  (84  Stat.  1236)? 

2.  Has  a  country  failed  to  enact  adequate  narcotics 
control  laws  within  a  reasonable  time  after  this 
deficiency  was  called  to  its  attention? 

3.  Is  there  evidence  of  a  substantial  violation  of 
treaty  obligations  or  bilateral  agreements  relat- 
ing to  controlling  the  production,  processing, 
smuggling,  or  trafficking  in  narcotic  drugs? 

4.  Does  hard  evidence  exist  that  high-level  government 
officials  are  involved  in  illicit  narcotic  drug 

;,   production,  processing,  smuggling,  or  trafficking, 
and  does  such  involvement  continue  after  this 
evidence  has  been  brought  to  the  government's 
attent  ion? 

5.  Has  a  country  declined  to  take  steps  to  iroprove 
the  effectiveness  of  its  narcotics  enforcement 
capability  within  a  reasonable  time  after  this 
deficiency  was  called  to  its  attention? 

6.  Has  a  country  failed  to  take  adequate  steps  to 
correct  other  narcotics  control  deficiencies 
after  they  have  been  called  to  its  attention  by 
another  government  or  international  agency? 

When  the  Coordinating  Subcommittee  identifies  any 
country  which  it  believes  may  have  failed  to  take  adequate 
steps  to  control  the  illicit  drug  traffic,  it  is  to  direct 
the  appropriate  regional  interagency  narcotics  control  group 
to  review  that  country's  performance  in  depth.   When  the 
Subcommittee  directs  that  a  review  be  undertaken,  it  is  to 
provide  to  the  regional  group  whatever  guidance  it  deems 
appropriate. 

After  finishing  its  review,  the  regional  group  is  to 
prepare  a  document  setting  forth  the  relevant  facts  and 
recommendations  for  consideration  by  CCINC  or  any  group  it 
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designates.   If  CCINC  concludes  that  a  country  has  failed  to 
take  adequate  steps,  the  Secretary  of  State,  as  Chairman, 
will  forward  to  the  President  a  recommendation  for  a  Presiden- 
tial determination  to  that  effect.   Following  an  affirmative 
Presidential  determination,  CCINC  will  insure  that  all  appro- 
priate steps  are  taken  to  implement  the  statutory  provisions 
suspending  foreign  assistance  and  related  support  to  the 
country.   To  date,  no  such  determinations  have  been  made. 

Although  legislation  authorizing  U.S.  contributions  to 
international  lending  organizations  contain  aid  cut-off 
provisions  similar  to  the  section  481  provision,  it  is  doubt- 
ful whether  the  foregoing  procedures  and  criteria  could  be 
effectively  applied  to  such  narcotics-problem  countries  as 
Burma  and  Hong  Kong  receiving  little  or  no  direct  U.S.  as- 
sistance.  More  importantly,  established  procedures  do  not 
require  the  systematic  and  periodic  application  of  existing 
criteria  to  narcotics-problem  countr ies--whether  or  not  these 
countries  receive  U.S.  assistance. 

Narcotics  control  officers,  DEA  agents,  and  others  in- 
volved in  individual  country  programs  usually  have  first-hand 
opinions  on  how  adequately  a  country  is  performing  in  its 
efforts  to  stop  the  flow  of  international  drug  trafficking. 
Ongoing  informal  evaluation  appears  to  be  an  inherent  part 
of  our  narcotics  control  program.   Yet  we  believe  a  more  sys- 
tematic evaluation  of  country  cooperation  with  the  U.S.  in- 
ternational narcotics  control  effort  is  needed. 

In  May  1974  we  discussed  the  matter  of  disseminating 
aid  suspension  procedures  and  criteria  to  U.S.  missions 
abroad  with  officials  in  Washington.   We  found  that  the 
criteria  developed  for  use  in  section  481  determinations  had 
not  been  sent  to  any  of  the  U.S.  missions.   U.S.  officials 
feel  that  missions  should  not  have  the  criteria  because  their 
role  is  not  to  determine  whether  a  country  is  cooperating  in 
narcotics  control  but  to  keep  U.S.  officials  in  Washington 
apprised  of  noncooperation ,  so  that  appropriate  action  can 
be  taken  through  CCINC. 

EVIDENCE _OF_COOPERATION  ' 

U.S.  officiaic  cite  the  passage  of  ant inarcotics  laws, 
increased  law  enforcement,  seizures  of  narcotics,  and  lack 
of  evidence  of  high  government  officials'  involvement  in 
trafficking  as  confirmation  of  the  foreign  government  co- 
operation.  Embassy  officials  in  South  and  Southeast  Asia 
said  host  governments  were  cooperating  with  the  United  States 
on  the  narcotics  control  program.   We  found  no  evidence  to 
contradict  these  statements  but  believe  some  governments 
could  do  more. 
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Afghanistan 

In  Afghanistan,  the  new  government  has  taken  some  steps 
to  control  narcotics  but  further  improvements  are  needed  in 
enforcement  and  crop  substitution  efforts. 

The  Afghan  Government  signed  a  narcotics  law  enforce- 
ment agreement  with  the  United  Nations  in  November  1973. 
(See  ch.  7.)   The  United  States  offered  DEA-funded  bilateral 
enforcement  assistance  to  supplement  the  u.N.  program.   This 
offer  was  refused,  however,  because  the  Afghan  Government 
preferred  to  receive  all  narcotics  control  assistance  through 
the  United  Nations. 

The  United  Nations  and  the  Afghan  Government  are  dis- 
cussing plans  for  a  crop  substitution  program.   Although  the 
Afghans  are  receptive  to  U.N.  initiatives,  enforcement  is 
currently  being  stressed.   The  Afghan  Government  lacks  po- 
litical control  over  the  farmers,  who  comprise  about  85  per- 
cent of  the  population,  and  lacks  the  means  to  enforce  a 
poppy  ban.   Therefore,  it  could  be  many  years  before  opium 
production  ceases  in  this  country. 

The  United  States  has  provided  nearly  $80  million  in 
economic  assistance  for  agricultural  irrigation  in  the 
Helmand  Valley  of  Afghanistan.   Although  this  assistance 
was  not  intended  as  an  alternative  to  growing  opium  poppies, 
some  poppies  had  reportedly  been  grown  in  the  U .S .-financed 
project  area.   U.S.  officials  were  aware  of  this  but  felt 
that  the  amount  of  poppies  grown  in  the  Helmand  Valley  was 
unimportant  compared  to  the  total  poppy  production  in 
Afghanistan.   Moreover,  U.S.  officials  said  most  of  the 
poppies  grown  in  the  valley  were  outside  the  U.S .-assisted 
area.   The  Afghan  Government  was  also  aware  that  some  poppies 
were  being  grown  in  the  valley  and,  according  to  U.S.  offi- 
cials, issued  orders  for  no  further  production  there. 

This  is  a  potentially  embarrassing  situation.   The  United 
States  assists  farmers  with  funds  for  irrigation,  drainage, 
and  land  leveling  and  promotes  the  use  of  fertilizers,  im- 
proved seeds,  and  better  farm  practices.   Such  aid  also 
helped  farmers  produce  a  better  opium  poppy  crop  while  the 
United  States  was  advocating  a  ban  on  poppy  cultivation  in 
Afghanistan. 

In  April  1975,  U.S.  officials  advised  us  that,  from 
all  indications,  there  was  no  production  in  the  valley  in 
1974  or  early  1975.  , 
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India  and  Bangladesh  -  ,  - • 

No  evidence  has  been  developed  in  India  which  shows  it 
is  involved  in  the  illicit  trafficking  of  opium.   It  is  the 
Embassy's  position  that  the  Government  of  India  is  cooperat- 
ing by  maintaining  adequate  controls  over  the  licit  produc- 
tion. 

The  new  government  in  Bangladesh  (formerly  East  Pakistan) 
is  evaluating  several  international  agreements,  including  the 
1961  Single  Convention  on  Narcotic  Drugs.   Its  failure  to 
sign  the  Convention  is  not  considered  by  the  mission  to  be  a 
lack  of  cooperation  under  section  481.   Mission  officials 
pointed  out  that  Bangladesh  is  not  an  opium  producer,  nor  is 
there  any  evidence  of  illicit  trafficking  through  Bangladesh. 
These  officials  are  aware,  however,  that  Bangladesh  could  be 
used  as  a  conduit  because  of  known  laxity  in  controls  at 
Bangladesh  ports. 

Burma,  Thailand,  Laos,  and  Hong  Kong 

The  primary  areas  of  concern  are  Burma,  Thailand,  and 
Laos  because  they  are  known  opium  producers  and  Hong  Kong 
because  it  is  a  heroin  manufacturer  and  transfer  point  to 
the  United  States.   South  Vietnam  is  no  longer  a  key  country 
since  its  major  market,  U.S.  forces,  has  been  removed. 

The  Burmese  Government  has  generally  preferred  to  re- 
main neutral  and  has  resisted  pressure  to  accept  outside 
help.   Until  recently,  U.S.  Embassy  efforts  to  promote  nar- 
cotics control  measures  had  been  limited  to  informing  the 
Government  of  U.S.  concern,  and  providing  intelligence  on 
illicit  narcotics  activities. 

The  Government  has  little  or  no  control  in  the  opium- 
producing  areas  of  Burma.  The  insurgents  controlling  these 
areas  have  continuously  trafficked  in  opium  and  used  it  in 
exchange  for  arms  and  ammunition.  However,  the  Government 
has  attacked  heroin  refineries,  traffickers,  and  storage 
areas;  disbanded  the  self-defense  forces  involved  in  opium 
trafficking;  and  made  arrests. 

Burma's  changing  attitude  toward  the  narcotics  problem 
is  exemplified  by  its  passage  of  the  Narcotic  Drugs  Law  in 
February  1974.   This  law,  for  the  first  time  in  a  legal 
document,  prohibits  the  cultivation,  production,  trafficking, 
and  sale  of  illicit  narcotics  in  Burma  and  carries  stiffer  ,_  , 
penalties  for  violators  than  previous  narcotics  laws.   The 
law  exempts  nearly  19,000  acres  under  poppy  cultivation  in 
the  Shan  States  because  Burmese  Government  officials  realize 
they  lack  political  control  over  this  area.   Villagers  in 
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this  area  have  been  cultivating  the  poppy  for  their  livelihood 
for  ages,  and  suddenly  enforcing  the  new  law  would  deprive 
them  of  their  income.   The  Burmese  Government  plans  to  help 
the  villagers  with  substitute  crops  and  livestock  breeding 
and  intends  to  end  all  poppy  cultivation  in  3  to  5  years. 
March  1,  1979,  is  the  date  set  for  totally  enforcing  the  new 
law. 

As  part  of  a  mid-1974  agreement,  the  United  States  is 
supplying  Burma  with  six  helicopters  valued  at  $4.8  million 
to  be  used  primarily  for  narcotics  control.   Delivery  was 
expected  to  be  accomplished  during  June  1975.   An  additional 
12  helicopters  ($12,000,000)  are  programed  for  fiscal  year 
1976.   Also,  the  United  States  has  offered  DEA  and  Customs 
training  to  the  Burmese  Government,  which  has  not  yet  ac- 
cepted this  offer. 

The  Thai  Government's  efforts  to  control  opium  traffick- 
ing have  been  hampered  by  insurgent  and  counter  insurgent  ac- 
tivities in  the  opium-producing  and  border  areas.   It  has 
placed  more  emphasis  on  the  insurgency  problem  than  on  nar- 
cotics control,  but  its  increased  law  enforcement  efforts 
have  resulted  in  an  increased  number  of  seizures,  as  shown 
in  the  following  table. 

Seizures  in  Thailand 

1973 
197  2        (Jan.  to  Oct. ) 

( kilograms) 

14,584 

743 

64 

With  U.S.  assistance,  the  Thai  Government  has  estab- 
lished the  Special  Narcotics  Organization,  a  special  task 
force  in  northern  Thailand,  whose  mission  is  to  interdict 
illicit  trafficking.   The  Thai  Government  has  also  accepted 
assistance  from  the  United  Nations  on  crop  substitution  to 
supplement  its  own  program  to  assist  farmers  in  poppy-growing 
areas. 

We  believe  that,  since  Thailand  is  a  major  producing 
and  trafficking  area,  its  government  should  do  more.   For 
example,  the  Special  Narcotics  Organization  is  responsible 
for  suppressing  narcotics  trafficking  over  an  extensive 
geographic  area,  yet  it  has  only  50  men.   The  system  for 
funding  the  program  and  paying  rewards  is  slow  and  hampers 
the  program,  and  better  intelligence-gathering  capabilities 
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Opium 

7,585 

Morphine 

517 

Heroin 

80 
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are  needed.   Although  other  Thai  national  police 
organizations — such  as  the  Border  Patrol,  the  Provincial 
Police,  the  Bangkok  Metropolitan  Police,  and  the  Crime 
Suppression  Center — are  also  engaged  in  narcotics  control 
activities,  extensive  trafficking  persists. 

Officials  at  the  U.S.  mission  are  satisfied  with  the 
cooperation  that  Thailand,  as  a  developing  country,   has 
given  to  the  program.   This  is  manifested,  according  to  the 
mission,  in  reorganized  operating  elements,  greater  demand 
for  assistance,  and  increased  arrests  and  seizures. 

Nevertheless,  cooperation  could  be  improved,  particularly 
with  timely  crop  substitution  programs.   For  example,  the 
United  States  proposed  the  Highland  Development  Project  in 
Thailand  in  1971.   Its  primary  element  was  an  aerial  survey 
of  northern  Thailand,  where  poppies  are  grown.   The  survey 
was  to  be  the  first  step  toward  rationally  developing  crop 
substitution  in  the  highlands.   The  Thai  Government  refused 
the  project  because  of  the  aerial  survey. 

Developments  in  May  1974  indicated  that  the  Thai  Govern- 
ment had  agreed  to  accept  several  U.S .-proposed  crop  substi- 
tution projects.   An  aerial  survey  of  poppy-growing  areas  was 
scheduled  for  November  1974,  3  years  after  initially  proposed 
by  the  United  States.   State  Department  officials  told  us  in 
April  1975  that  Thai  Government  security  regulations  prohibit 
aerial  photography  at  the  degree  of  resolution  required. 
Thus,  this  particular  activity  will  not  be  carried  out. 

Plans  for  a  crop  substitution  research  station,  however, 
are  being  completed  and  pilot  cannery  and  mint-growing 
projects  have  been  started. 

The  Lao  Government  passed  its  first  ant inarcotics  law 
in  August  1971,  primarily  at  the  insistence  of  the  United 
States.   In  August  1972  the  Government  established  the 
Groupe  Speciale  d ' Investigation,  a  special  task  force  made 
up  of  policemen  from  three  law  enforcement  agencies.   The 
task  force  reports  directly  to  the  Prime  Minister  to  avoid 
political  pressures.   The  Lao  Government  has  accepted  U.S. 
assistance  in  law  enforcement,  crop  substitution,  and  addict 
rehabilitation. 

Mission  officials  pointed  out  that  narcotics  traffic 
from  and  through  Laos  has  decreased  considerably  since  the 
program  started  in  1971.   The  mission  is  concerned  that,  as 
trafficking  is  restricted  in  other  areas,  routes  through 
Laos  may  be  used  again. 
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Efforts  in  Hong  Kong  to  curtail  narcotics  trafficking 
have  been  considerable,  according  to  the  U.S.  consulate. 
Officials  believe  cooperation  between  Hong  Kong  and  the 
United  States  is  good.   However,  considering  the  volume  of 
ships,  planes,  passengers,  and  cargo  transiting  Hong  Kong 
(see  table  below),  authorities  are  faced  with  a  virtually 
impossible  task  of  effectively  interdicting  the  flow  of 
illicit  narcotics.      ,,  ._  i   vt 

Volume  of  Hong  Kong  Traffic 

Jan.  to  Sept. 
1972  1973 

Oceangoing  vessels  7,880  5,560 

Aircraft  24,546  19,876 

Passengers  4,000,000  3,600,000 

Tons  of  cargo  handled  14,300,000  11,700,000 

The  area's  geography  contributes  to  the  control  problem. 
The  harbor  covers  23  square  miles  and  the  coastline  totals 
some  350  miles.   There  are  over  30,000  small  boats  in  Hong 
Kong,  including  10,000  fishing  boats,  and  a  floating  marine 
population  of  over  80,000  persons. 

The  Hong  Kong  Government  has  taken  several  steps  since 
early  1972  to  improve  its  ability  to  control  illicit  narco- 
tics.  These  include  appointing  a  Commissioner  of  Narcotics, 
participating  in  international  meetings  on  narcotics,  and 
doubling  the  size  of  the  narcotics  intelligence  forces.   As 
a  result,  narcotics  seizures  increased  during  1972  (see 
table  below)  over  1971  but  declined  during  1973,  primarily 
because  of  the  Thai  Government's  effort  in  interdicting 
trawlers  carrying  narcotics  to  Hong  Kong. 

Total  Seizures  in  Hong  Kong    >  , 

•  1971        1972       1973 

( pounds )_  

Opium        12,282      11,259      5,121 
Morphine        661      1,213       853 


Heroin  121         160        151 


Turkey 


Turkish  cooperation  in  the  U.S.  international  narcotics 
control  program  had  been  very  good,  as  evidenced  by  the  en- 
actment of  the  poppy  ban  in  June  1971.   The  Turkish  Govern- 
ment's decision  on  July  1,  1974,  to  resume  poppy  cultivation 
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raises  a  serious  question  with  regard  to  whether  Turkey  is 
continuing  to  cooperate  adequately.   U.S.  officials  maintain 
that  lifting  the  ban  constituted  a  unilateral  termination  of 
the  1971  agreement  to  ban  opium  growing  in  exchange  for  a 
$35.7  million  grant. 

The  Turkish  Government  sees  resumed  poppy  cultivation 
as  a  means  of  (1)  restoring  a  badly  needed  source  of  income 
and  by-products  to  more  than  100,000  farmers  and  (2)  supply- 
ing nearly  200  tons  of  opium  to  the  international  pharmaceu- 
tical industry  for  medicinal  purposes. 

At  the  time  of  our  review,  congressional  interest  in 
the  Turkish  decision  to  resume  poppy  cultivation  centered 
around  resolutions  to  cut  off  all  U.S.  economic  and  military 
aid  to  Turkey.   The  U.S.  Government  initially  considered  a 
review  under  established  CCINC  procedures  to  determine 
whether  Turkey  was  still  adequately  cooperating  in  narcotics 
control  and  whether  assistance  should  be  cut  off  by  invoking 
section  481  of  the  Foreign  Assistance  Act.   In  April  1975, 
U.S.  officials  said  they  were  following  developments  in 
Turkey  closely  and  were  reviewing  its  plans  to  control  its 
new  poppy  crop.   Turkey's  announcement  of  its  intentions  to 
develop  an  effective  control  system,  together  with  the  fact 
that  the  new  crop  had  yet  to  be  harvested,  made  a  review 
under  section  481  criteria  inappropriate  at  that  time. 

REGIONAL  _COOPERATION 

Restricting  the  flow  of  illicit  drugs  in  Southeast  Asia 
has  been  hampered  by  the  lack  of  regional  cooperation.   The 
missions  indicate  that  cooperation  among  the  countries  is 
improving.   A  principal  irritant  between  Burma  and  Thailand 
is  the  Thai  Government's  tolerance  of  dissident  Burmese 
forces  in  Thailand.   This  problem  will  not  be  solved  soon, 
according  to  mission  officials.   However,  indications  of 
improving  relations  are 

— diplomatic  visits, 

— an  August  1973  meeting  of  the  Thai-Burmese  Joint 
Border  Control  Committee  in  Rangoon,  and 

— the  capture  and  subsequent  extradition  to  Burma  of 
the  reputed  narcotics  "king"  and  insurgent  group 
leader,  Lo  Hsing-han. 

Lao  and  Thai  narcotics  suppression  groups  have  initiated 
cooperation.   U.S.  officials  explain  that  meetings  between  the 
groups  should  lead  to  an  exchange  of  intelligence  data.   Hope- 
fully, this  will  result  in  joint  Thai-Lao  narcotics  seizures 
and  a  possible  reduction  of  trafficking  in  the  area. 
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In  November  1973,  the  Hong  Kong  Government  appointed 
and  posted  a  representative  at  the  British  Embassy  in  Thai- 
land to  coordinate  narcotics  suppression  efforts  of  the  two 
governments. 

Burma,  Thailand,  and  Laos  are  members  of  the  Colombo 
Plan,  an  organization  which  includes  26  nations.   This 
organization  concentrates  primarily  on  the  economic  develop- 
ment of  its  less  developed  members  and  provides  for  a  drug 
control  program.   (See  p.  73.)  " 

GAINING  EFFECTIVE  FOREIGN 

GOVERNMENT  COMMI TMENTS      -  .:.  ■;  ^  I: 

Foreign  government  commitments  to  curb  illegal  drug 
production  and  trafficking  do  not  appear  to  be  based  on 
concerns  about  the  effects  of  drug  abuse  in  other  countries. 
Instead,  such  commitments  are  more  nearly  related  to  a  coun- 
try's higher  priorities,  resources,  laws,  and  enforcement 
capabil it  ies. 

The  governments  of  the  Golden  Triangle  supposedly  have 
assigned  a  high  priority  to  narcotics  control.   The  problem 
of  insurgency,  however,  has  diverted  their  attention  and 
available  resources  away  from  vigorous  narcotics  suppression 
activities.   For  example,  threats  to  the  internal  security 
of  Burma  and  Thailand  have  limited  the  resources  and  trained 
personnel  available  for  narcotics  control.   The  lack  of  in- 
ternal security  has  curtailed  police  actions  and  intelligence 
operations  against  traffickers. 

The  priority  a  foreign  government  gives  to  eliminating 
illegal  drugs  often  depends  on  the  level  of  U.S.  influence 
and  assistance  to  that  country  and,  to  a  lesser  extent,  on 
the  seriousness  of  drug  abuse  as  an  internal  problem.   For 
example,  narcotics  control  is  likely  to  receive  high  priority 
in  countries  such  as  Thailand,  Laos,  and  the  Philippines — 
which  consider  drug  abuse  to  be  a  serious  internal  problem 
and  which  have  received  large  amounts  of  U.S.  concessional 
aid.   In  countries  where  drug  abuse  may  be  considered  a 
major  domestic  problem  but  the  United  States  does  not  pro- 
vide large  amounts  of  assistance — such  as  Iran,  Hong  Kong, 
and  Burma — other  reasons,  such  as  strong  appeals  to  humani- 
tarian concerns,  may  be  needed  to  gain  high-level  government 
commitments  for  drug  control  programs. 

An  effective  drug  control  program  is  dependent  upon 
both  a  government's  full  commitment  and  the  application  of 
adequate  resources.   Germany  has  shown  its  commitment  to  the 
international  drug  control  program  in  a  number  of  ways,  in- 
cluding removing  a  historic  barrier  to  the  granting  of 
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countrywide  powers  to  its  central  narcotics  office.   The 
German  Government  followed  this  action  with  additional  fund- 
ing, manpower,  and  equipment  for  the  office's  broadened  re- 
sponsibilities.  Less  developed  countries,  such  as  Pakistan 
and  Afghanistan,  however,  may  not  be  able  to  provide  the 
necessary  resources  for  narcotics  control. 

Many  of  these  less  developed  countries  receive  substan- 
tial amounts  of  economic  assistance  for  purposes  other  than 
narcotics  control.   According  to  AID  loan  officers  for 
several  narcotics-problem  countries  receiving  AID  loans 
in  fiscal  year  1973,  narcotics  control  features  had  not  been 
incorporated  into  development  loan  agreements.   In  our  view, 
narcotics  control  features  could  be  effectively  incorporated 
into  regular  AID  development  assistance  agreements,  especi- 
ally in  those  countries  where  narcotics  problems  exist  and 
where  narcotics  control  features  can  be  related  to  the  spe- 
cific activity  being  supported.   As  one  example,  an  agree- 
ment to  finance  an  irrigation  project  in  an  area  where  il- 
licit opium  is  or  can  be  produced  should  include  the  govern- 
ment's assurance  that  no  opium  will  be  produced  on  land 
irrigated  by  the  project.    ...  .    v- 

CONCLUSIONS  .   _  V       V  ,  _  :l' 

Foreign  government  cooperation  is  essential  to  the 
success  of  the  U.S.  international  narcotics  control  program. 
As  such,  the  established  procedures  and  criteria  for  assess- 
ing a  country's  cooperative  efforts  should  be  applied  on  a 
systematic  and  positive  basis  to  narcotics-problem  countries. 
This  would  provide  a  means  for  a  more  timely  evaluation  of 
cooperation  and  encourage  foreign  governments  to  be  more 
cooperative. 

U.S.  mission  personnel  involved  in  individual  country 
programs  informally  evaluate  a  country's  performance.   Their 
knowledge  and  experience  would  be  a  necessary  and  important 
part  of  any  systematic  evaluation.   In  our  view,  section  481 
criteria  and  procedures  should  be  sent  to  the  missions  as  a 
necessary  first  step  for  such  an  evaluation.         : 

Foreign  government  cooperation  in  narcotics  control 
varies  depending  on  U.S.  influence,  U.S.  levels  of  assist- 
ance, and  foreign  government  capabilities.   To  obtain  greater 
cooperation  from  foreign  governments,  the  United  States  should 
strengthen  diplomatic  initiatives  and  be  willing  to  provide 
more  equipment,  training,  and  technical  assistance  where 
necessary.   Moreover,  regular  U.S.  development  assistance 
agreements  with  foreign  governments  in  countries  considered 
by  the  United  States  to  have  narcotics  problems  should  con- 
tain, where  feasible,  provisions  incorporating  narcotics 
control  features. 
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RECOMMENDATIONS 

We  recommend  that  the  Secretary  of  State,  as  Chairman 
of  CCINC: 

--Require  periodic  evaluations  of  foreign  government 
cooperation  to  be  made  jointly  by  U.S.  missions  and 
Washington  officials  using  established  criteria. 

— Require  the  State  Department  and  AID  to  add,  where 
feasible,  narcotics  control  features  to  all  regular 
development  assistance  agreements  with  foreign  coun- 
tries, making  these  features  conditions  precedent  to 
loan  disbursements  or  actual  segments  of  the  loan  or 
grant  agreements. 

AGENCY  COMMENTS  AND  OUR  EVALUATION         '       ' 

The  Department  of  State  commented  that  a  formal  review 
of  an  individual  country's  narcotics  control  performance 
under  section  481  criteria  was  not  being  made.   The  Depart- 
ment feels  that  such  a  review  would  be  repetitious  and  in- 
effective.  It  points  out  that  each  year  during  the  annual 
budget  cycle  it  requests  a  statement  from  each  diplomatic 
post  on  the  performance  of  the  host  government,  noting  any 
lack  of  cooperation.   To  the  Department,  this  procedure 
represents  a  systematic  mechanism  and  provides  an  adequate 
forum  for  evaluating  foreign  government  performance  and 
effecting  the  section  481  review. 

We  cannot  agree  that  the  procedures  and  criteria  care- 
fully established  by  the  Department  itself  to  systematically 
review  foreign  government  cooperation  and  performance  should 
not  be  used  and  that  another  "systematic  mechanism"  based  on 
an  annual  budget  cycle  is  adequate.   Moreover,  annual  budget 
cycles  may  not  generate  the  type  of  information  necessary  to 
evaluate  the  cooperative  efforts  of  many  European  and  other 
narcotics-problem  countries  which  receive  little  or  no  U.S. 
assistance.   For  example,  no  narcotics  control  funds  have 
been  programed  for  28  such  countries  in  Europe,  of  which 
19  are  considered  to  be  of  key  importance.   Such  countries 
would  hardly  enter  into  an  annual  budget  cycle  in  which  re- 
source requirements  are  determined;  thus,  they  may  be  ex- 
cluded from  any  review  of  cooperative  efforts. 

Nevertheless,  we  are  pleased  that  the  State  Department 
is  taking  steps,  along  the  lines  of  our  recommendation,  to 
forward  to  the  field  the  established  criteria  for  evaluating 
foreign  government  cooperation. 
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AID  has  accepted  the  validity  of  our  recommendation  to 
add  narcotics  control  features  to  regular  development  as- 
sistance project  agreements  where  possible  and  is  prepared 
to  issue  the  necessary  instructions  to  insure  agreement  with 
foreign  governments  on  appropriate  measures  for  projects  of 
this  type. 
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CHAPTER  6 

DEVELOPMENT  OF  COUNTRY  NARCOTICS  CONTROL  PROGRAMS 

ENFORCEMENT  THRUST  OF  U.S. 
NARCOTICS  CONTROL  ASSISTANCE 

CCINC  has  recognized  that  a  balanced  approach  is  needed 
to  successfully  suppress  illicit  narcotics  production  and 
trafficking.   However,  the  major  thrust  of  the  U.S.  inter- 
national narcotics  control  program  has  been  enforcement  as- 
sistance because  enforcement  activities  yield  the  quickest 
results.   We  recognize  the  continued  need  for  full-scale  ef- 
forts in  the  enforcement  area  to  obtain  quick  results  and 
maintain  short-term  gains.   Nevertheless,  we  believe  that  the 
United  States  has  not  taken  full  advantage  of  opportunities 
to  provide  assistance  in  other  areas,  such  as  treatment,  re- 
habilitation, and  anti-drug  abuse  education. 

Treatment  and  rehabilitation 

Treating  and  rehabilitating  addicts  in  victim  countries 
overseas  is  becoming  a  more  important  consideration  in  nar- 
cotics control  Decause  the  availability  of  opium  for  diver- 
sion into  illicit  international  channels  is  apparently  re- 
lated to  the  demand  of  addicts  in  poppy-growing  areas. 

Certain  countries  receiving  U.S.  concessional  aid  have 
large  addict  populations.   In  several  of  these  countries,  in- 
cluding Thailand  and  Afghanistan,  U.S.  missions  had  not  under- 
taken any  significant  treatment  and  rehabilitation  activities 
or  included  such  activities  in  narcotics  control  project  pro- 
posals.  In  others,  such  as  Pakistan  and  the  Philippines,  the 
missions  had  proposed  but  had  not  yet  implemented  such  proj- 
ects.  In  Vietnam,  the  mission  had  supported  treatment  and 
rehabilitation  activities  before  February  1973  but  later  de- 
cided to  phase  out  such  support  due  to  fund  limitations. 

Only  Laos  had  an  ongoing  treatment  and  rehabilitation 
project  receiving  U.S.  financial  support.   This  project  was 
in  the  early  stages  of  implementation  at  the  time  of  our  re- 
view; thus,  we  did  not  try  to  evaluate  its  effectiveness. 
We  believe  that  similar  ongoing  assistance  efforts  could 
greatly  contribute  to  achieving  U.S.  narcotics  control  ob- 
jectives in  countries  with  large  addict  populations. 
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LAOTIAN  DETOXIFICATION  CENTER 


Anti-drug  abuse  information  and 

the  United  States  Information  Service 


Although  the  United  States  Information  Service  (USIS) 
has  been  involved  in  U.S.  international  narcotics  control 
activities  in  most  countries,  the  degree  of  its  participa- 
tion has  varied.   For  example,  in  France,  USIS  made  a  major 
effort  to  focus  the  attention  of  the  French  Government, 
specifically  the  police,  and  French  public  opinion  on  the 
drug  menace;  in  Spain  the  agency's  activities  have  con- 
sisted mostly  of  warning  American  tourists  of  the  strict 
Spanish  narcotics  laws. 

USIS  officials  at  various  missions  said  that,  given 
additional  resources,  they  could  increase  their  support 
of  narcotics  control  activities.   They  noted,  however, 
that  certain  restrictions  tend  to  limit  such  opportunities. 
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USIS  official  in  one  European  country  said  the  gov- 
opposed  widespread  publicity  on  drug  abuse  because 
such  publicity  would  encourage  drug  experimenta- 

In  two  Near  Eastern  countries,  we  were  told  that, 
of  the  lack  of  a  local  drug  problem,  there  was 

interest  in  the  drug  problems  of  other  countries. 

IS  officials  also  noted  the  difficulty  of  present- 

ormation  on  drug  abuse  in  the  United  States  with- 

racting  from  a  basic  USIS  objective  of  creating  a 

e  U.S.  image  abroad. 
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October  1974  USIS  program  guidelines  established  an 
objective  of  supporting  U.S.  efforts  to  gain  foreign  gov- 
ernment cooperation  to  bring  narcotics  trafficking  under 
control.   Activities  are  to  be  aimed  not  at  mass  audiences, 
but  at  government  officials,  legislators,  leaders,  and 
others  who  can  provide  this  cooperation.   Offices  are  in- 
structed to  stress  the  international  dimensions  of  the 
narcotics  problem  but  not  to  address  the  problems  of  drug 
addiction,  abuse,  or  addict  rehabilitation  in  the  United 
States  or  other  countries.   USIS  drug  control  activities 
are  normally  restricted  to  countries  which  have  a  drug 
abuse  problem  or  which  serve  as  transit  points  for  illegal 
drug  trafficking.   The  guidelines  caution  that  such  acti- 
vities in  countries  where  drug  abuse  is  not  a  problem 
"might  excite  curiosity  about  drugs  where  there  previously 
was  little  interest  or  awareness  of  them." 


Greater  USIS  involvement  in  the  international  narcotics 
control  program  appears  difficult.   Nevertheless,  we  feel 
that  the  success  credited  to  USIS  activities  in  France  jus- 
tifies considering  more  closely  what  USIS  might  do  in  other 
countr  ies . 

NARCOTICS  CONTROL  AND        U'  - 
U.S.  COUNTRY  OBJECTIVES 

The  President  has  given  top  priority  to  international 
narcotics  control,  and  the  importance  of  the  narcotics  con- 
trol programs  has  been  communicated  to  U.S.  mission  offi- 
cials abroad.   However,  narcotics  control  was  not  included 
among  U.S.  objectives  in  some  narcotics-problem  countries. 
Narcotics  control  officers  at  certain  U.S.  Embassies  did 
not  know  whether  the  Embassies'  overall  objectives  included 
narcotics  control. 

We  believe  there  is  a  definite  need  to  relate  narcotics 
control  to  other  U.S.  objectives  in  narcotics-problem  coun- 
tries.  As  noted  in  the  previous  chapter,  the  success  of  the 
international  narcotics  control  program  depends  on  foreign 
government  cooperation.   U.S.  officials  responsible  for  sti- 
mulating such  cooperation  need  a  clear  understanding  of  the 
importance  and  relationship  of  narcotics  control  to  other 
U.S.  objectives. 

ROLE  OF  NARCOTICS  CONTROL  ACTION  PLANS 

In  the  59  countries  singled  out  as  actual  or  potential 
drug  producing,  processing,  consuming,  or  trafficking  coun- 
tries, the  U.S.  missions  have  prepared  narcotics  control 
action  plans  (NCAPs),  which  have  been  reviewed  and  approved 
by  CCINC.   NCAPs  are  intended  to  be  the  basic  planning  and 
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programing  documents  for  activities  in  individual  countries, 
serving  as  the  basis  for  negotiating  bilateral  action  pro- 
grams with  the  countries.   They  vary  considerably  from  coun- 
try to  country  in  both  content  and  importance.   NCAPs  call 
for  a  description  of  the  drug  situation  in  host  countries 
and  a  statement  of  goals,  actions,  and  funding  requirements. 
They  were  first  prepared  in  late  1971  and  early  1972  and 
updated  in  1973. 

NCAPs  were  prepared  for  every  country  in  our  review  ex- 
cept the  Netherlands  and  Bangladesh,  which  was  part  of  Pakis- 
tan when  the  NCAPs  were  originally  prepared.   After  indepen- 
dence, the  mission  there  was  not  directed  to  prepare  an  NCAP 
as  the  country  was  not  considered  a  problem  area.   The  Nether- 
lands is  not  one  of  the  59  problem  countries,  so  the  U.S.  Em- 
bassy does  not  have  an  NCAP.   We  included  the  Netherlands  in 
our  review  because  recent  international  narcotics  trafficking 
activity  there  has  created  increased  U.S.  concern. 

Control  plans  are  not  bilateral  agreements 

Statements  by  U.S.  officials  concerning  the  international 
narcotics  control  program  often  imply  that  the  NCAPs  developed 
for  the  59  countries  constitute  bilateral  cooperative  agree- 
ments between  the  United  States  and  the  foreign  governments. 
However,  according  to  information  made  available  to  us,  actual 
bilateral  cooperative  agreements  have  been  negotiated  only  in 
some  instances,  such  as: 

— A  February  1971  agreement  between  the  U.S.  Bureau  of 
Narcotics  and  Dangerous  Drugs  and  French  National  Police 
for  coordinating  enforcement  activities. 

— A  September  1971  Memorandum  of  Understanding  between 
the  United  States  and  Thailand  for  increasing  coopera- 
tive efforts  in  international  narcotics  control. 

— An  October  1972  Memorandum  of  Understanding  between 
the  United  States  and  Paraguay  concerning  cooperation 
in  interdicting  narcotics  smuggling. 

An  NCAP,  then,  in  most  instances,  is  a  unilaterally  developed 
program  aimed  at  combating  the  narcotics  problem  in  a  specific 
country.   The  U.S.  mission  is  responsible  for  convincing  the 
country  to  accept  the  program  and  agree  to  its  implementation. 

NCAPs  should  be  refined  and  coordinated 

Although  CCINC  has  indicated  that  NCAPs  are  to  be  used 
for  planning,  implementing,  and  evaluating  program  activities, 
we  believe  the  plans  have  been  of  limited  value  for  these 
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purposes  because  they  generally  (1)  lack  consistent  and 
clearly  defined  objectives,  (2)  do  not  contain  well-defined 
projects,  and  (3)  do  not  include  evaluative  criteria.   Also, 
some  NCAPs  are  not  closely  related  to  actual  control  activi- 
ties or  have  not  been  approved. 

The  President  in  1971  declared  his  intent  to  stem  the 
flow  of  narcotics  into  the  United  States.   This  edict  has 
been  echoed  many  times  by  the  United  States  but  in  an  incon- 
sistent manner  reflecting  the  absence  of  a  common  resolution. 
In  analyzing  the  NCAPs  prepared  for  the  countries  in  our 
review,  we  found  such  words  as  "stop,"  "reduce,"  "disrupt," 
"eliminate,"  an<3  "end"  used  to  define  the  objective  of  the 
various  U.S.  missions  to  control  narcotics  trafficking.   Some 
of  these  terms  indicate  complete  curtailment  while  others 
indicate  a  more  limited  goal  of  reducing  or  disrupting  the 
flow.   For  example,  the  plans  for  Hong  Kong,  the  Philippines, 
and  France  talk  about  completely  halting  illicit  narcotics 
trafficking.   The  plans  for  Thailand,  Pakistan,  and  West 
Germany,  however,  refer  to  reducing  these  activities.   These 
inconsistencies  indicate  that  U.S.  missions  are  not  in  harmony 
in  their  approach  to  the  problem. 

The  original  intent  of  the  U.S.  international  narcotics 
control  program  was  to  halt  the  narcotics  epidemic  in  the 
United  States  by  interrupting  the  supply.   From  this  modest 
beginning,  legislation  proliferated  as  the  White  House  called 
for  complete  eradication.   We  believe  it  is  time  to  reexamine 
the  overall  situation,  redefine  our  objectives,  and  make  the 
greatest  effort  in  areas  having  the  most  remedial  potential 
rather  than  expanding  the  overall  international  program. 
Continuing  to  prepare,  revise,  and  ostensibly  operate  from 
NCAPs  without  a  clearly  defined  and  unified  course  of  action, 
including  specific  long-  and  short-term  objectives,  does  not 
appear  to  be  the  most  effective  course  of  action. 

The  NCAP  as  an  action  document 

Although  they  are  so  designated,  most  NCAPs  have  not 
been  "action"  plans  because  they  have  lacked  program  specif- 
ics.  Much  of  each  NCAP  has  dealt  with  assessing  the  current 
narcotics  situation  and  describing  recent  activities.   Listed 
actions  are  often  descriptions  of  past  events  and  possible  or 
desirable  actions,  not  specifically  planned  projects.   We 
believe  that  specific  projects  aimed  at  the  program  goals  are 
vital  to  successful  and  timely  implementation  of  activities 
intended  to  have  a  substantial  impact  on  narcotics  control. 

During  our  review  we  tried  to  use  the  NCAPs  as  basic 
documents  for  evaluating  individual  country  programs  and 
projects.   We  soon  found  that  most  plans  could  not  be  used 
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for  any  meaningful  evaluation  because  they  were  not  suffi- 
ciently detailed  and  had  not  established  criteria,  such  as 
priorities  and  timeframes,  for  measuring  progress.   In  such 
NCAPs  we  could  find  (1)  no  description  of  the  ideal  narcotics 
situation,  (2)  no  statement  of  the  desired  level  of  control 
competence  acceptable  to  the  United  States,  and  (3)  no  indi- 
cators for  determining  when  program  assistance  could  be 
reduced  or  terminated.   We  feel  that  such  criteria  are  nec- 
essary not  only  for  determining  to  what  extent  the  goals 
have  been  achieved  but  also  for  future  planning. 

These  observations  were  general  and  do  not  apply  to 
every  NCAP  reviewed.   The  NCAPs  for  Burma  and  Pakistan  came 
very  close  to  satisfying  the  requirements  of  an  ideal  action 
plan . 

CCINC's  Working  Group  has  apparently  recognized  the 
need  to  improve  the  NCAPs.   In  a  January  1973  request  for 
updating  information,  the  State  Department  instructed  U.S. 
missions  to  quantify  project  goals  and  required  host  country 
actions.   The  State  Department  also  noted  in  this  message 
that  "the  Administration  can  no  longer  state  [that]  the  inter- 
national narcotics  control  program  is  just  getting  underway 
as  a  reason  for  the  lack  of  specificity."   We  agree  with  this 
view  and  believe  that  more  specific  plans  will  better  focus 
country  activities  and  provide  a  base  for  meaningful  evalua- 
tions. 

CONCLUSIONS  :-    -   ,•    ,   ,,   '■•.:.  •; 

The  United  States  has  not  taken  full  advantage  of  oppor- 
tunities to  improve  narcotics  control  by  providing  increased 
assistance  in  such  nonenforcement  areas  as  drug  treatment, 
rehabilitation,  and  drug  abuse  education.   Successes  in  these 
areas  could  lead  to  a  long-term  solution  to  the  international 
narcotics  problem. 

The  U.S.  international  narcotics  control  program  has  not 
been  closely  related  to  other  U.S.  country  obiectives.   U.S. 
officials  responsible  for  motivating  foreign  governments  to 
make  a  commitment  to  the  program  need  a  clearer  idea  of  this 
relationship.       ,, 

NCAPs  are  intended  to  serve  as  the  basis  for  negotiating 
bilateral  narcotics  control  agreements  with  foreign  govern- 
ments; they  do  not  in  themselves  constitute  such  agreements, 
as  implied  in  public  statements  by  U.S.  officials. 

These  plans  are  not  always  action  plans,  often  lacking 
consistency  in  approach  and  the  specificity  needed  for  pro- 
ject planning,  implementation,  and  evaluation.   NCAPs  should 
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be  consistent  in  resolution  and  should  contain  realistic 
long-  and  short-term  goals,  specific  projects  aimed  at 
those  goals,  and  quantitative  criteria  for  evaluation.   The 
President  has  issued  statements  on  the  number  of  NCAPs 
developed,  implying  that  they  are  a  measure  of  U.S.  advances 
in  the  field  of  narcotics  control.   We  feel,  however,  that 
little  satisfaction  can  be  derived  from  the  proliferation 
of  "action  documents"  that  do  not  define  goals,  specific 
activities,  timeframes,  and  priorities  for  meeting  U.S. 
international  narcotics  control  objectives. 

We  believe  that  preparing  NCAPs  for  countries  that  no 
longer  have  problems  or  are  deemed  only  potential  problem 
areas  with  respect  to  the  U.S.  drug  problem,  such  as 
Bangladesh  and  the  Netherlands,  could  be  a  wasted  effort. 
Some  of  the  countries  for  which  NCAPs  have  been  prepared, 
including  Belgium  and  Spain  (where  we  performed  review  work), 
are  in  this  category.   Apparently,  all  that  is  needed  for 
these  countries  is  a  statement  on  what  narcotics  activities 
will  be  monitored  rather  than  developing  an  NCAP  and  getting 
it  approved  by  CCINC. 

RECOMMENDATIONS 

We  recommend  that  the  Secretary  of  State,  as  Chairman 
of  CCINC: 

— Reassess  the  international  narcotics  control  program, 
set  forth  clearly  defined  objectives,  and  insure  that 
each  U.S.  mission  has  a  clear  understanding  of  the 
relationship  between  those  and  other  U.S.  country  ob- 
jectives . 

— Consider  increasing  treatment  and  rehabilitation  acti- 
vities in  countries  with  large  addict  populations  and 
requiring  U.S.  missions  in  all  narcotics-problem  coun- 
tries to  carefully  consider  increasing  USIS  activity. 

— Require  U.S.  missions,  in  those  countries  where  a  nar- 
cotics problem  actually  exists,  to  refine  the  NCAPs 
to  include  clearly  defined  long-  and  short-term  goals, 
specific  projects  aimed  at  those  goals,  and  quantita- 
tive criteria  for  evaluating  project  progress.   CCINC 
should  provide  the  missions  with  specific  guidance  in 
these  areas. 

AGENCY  COMMENTS  AND  OUR  EVALUATION 

In  responding  to  this  section  of  our  report.  State  De- 
partment and  AID  officials  stated  that  they  know  of  no  in- 
stances in  which  there  is  a  lack  of  a  clear  understanding 
of  U.S.  objectives  regarding  narcotics  control.   We  disagree. 
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Underlying  U.S.  narcotics  control  objectives  are  the 
basic  policy  statements  on  narcotics  discussed  in  chapter  2 
which,  as  we  have  stated,  are  often  unclear  and  somewhat  con- 
flicting.  NCAPs,  as  addressed  in  this  chapter,  are  generally 
reflective  of  unclear  U.S.  narcotics  policy;  accordingly,  we 
have  no  basis  for  changing  or  modifying  our  original  assess- 
ment. 

We  note,  however,  that,  in  response  to  our  recommenda- 
tions, the  Department  of  State  has  initiated  actions  intended 
to  (1)  insure  that  each  country  plan  prepared  by  U.S.  missions 
in  narcotics-problem  countries  is  reviewed  to  ascertain  that 
relevant  narcotics  issues  are  included  in  overall  U.S  country 
objectives,  (2)  program  additional  funds  for  treatment  and 
rehabilitation,  and  (3)  continue  to  improve  NCAPs. 
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CHAPTER  7 

UNITED  NATIONS  AND  OTHER  INTERNATIONAL  ACTIVITIES 

The  U.N.  General  Assembly,  with  representatives  of  all 
the  member  States  of  the  United  Nations,  has  overall  respon- 
sibility for,  and  makes  recommendations  on,  drug  abuse  con- 
trol to  other  U.N.  organizations  or  member  States.   The 
Economic  and  Social  Council,  acting  under  the  authority  of 
the  General  Assembly,  is  the  political  and  legislative  organ- 
ization responsible  for  U.N.  economic  and  social  activities, 
including  drug  abuse.   The  Secretariat  services  the  various 
drug  control  bodies,  such  as  the  Commission  on  Narcotic  Drugs 
and  INCB.   The  Personal  Representative  to  the  Secretary  Gen- 
eral provides  focus  for  narcotics  control  activities. 

THE  SINGLE  CONVENTION 

The  Single  Convention  on  Narcotic  Drugs  was  adopted  in 
1961  and  took  effect  for  the  United  States  on  June  24,  1967. 
The  Convention  provides  the  mechanism  for  continuous  inter- 
national cooperation  on  narcotic  drug  control  through  essen- 
tially voluntary  restraints  on  the  cultivation,  production, 
manufacture,  and  import  and  export  of  opium  and  opium  prod- 
ucts.  Supplanting  eight  previous  narcotics  control  treaties, 
the  Single  Convention  consolidated  the  U.N.  narcotics  con- 
trol machinery  and  increased  the  then-existing  methods  of 
control.   Overall  supervision  of  the  Single  Convention  rests 
with  the  Economic  and  Social  Council,  while  specific  provi- 
sions are  implemented  by  the  Commission  on  Narcotic  Drugs 
and  INCB.   There  are  presently  102  parties  to  the  Convention. 

The  United  States  was  a  leader  in  initiating  work  on 
the  Single  Convention  and  in  drafting  the  1972  amending  pro- 
tocol.  The  protocol  is  designed  to  strengthen  the  interna- 
tional narcotics  control  machinery  by  giving  INCB  new  powers 
to  curb  illicit  cultivation,  production,  manufacture,  traf- 
ficking, and  consumption  of  opium  and  other  dangerous  drugs. 

As  of  October  1974,  it  had  been  ratified  by  32  of  the 
40  countries  necessary  for  it  to  come  into  force. 

THE  CONVENTION  ON  PSYCHOTROPIC  SUBSTANCES 

The  1971  Psychotropic  Convention  was  aimed  at  limiting 
the  manufacture,  distribution,  and  use  of  psychotropic  drugs 
to  legitimate  medical  and  scientific  purposes,  thereby  curb- 
ing unlawful  diversion  and  illegal  international  traffic. 
These  mind-altering  drugs,  including  LSD,  mescaline,  ampheta- 
mines, barbiturates,  and  tranquilizers,  were  not  subject  to 
international  control  under  any  existing  multilateral  drug 
treaties. 
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Over  the  years,  the  United  States  has  been  a  leader  in 
sponsoring  and  negotiating  international  drug  control  trea- 
ties.  However,  more  than  4  years  have  gone  by  since  the 
Psychotropic  Convention  was  drafted  and  signed  in  Vienna  in 
1971,  and  the  United  States  has  yet  to  ratify  it.   Many 
countries  are  awaiting  U.S.  leadership  before  ratifying  this 
Convention.   The  opium-producing  countries,  which  have  been 
asked  to  accept  more  stringent  controls,  are  particularly 
anxious  to  see  if  the  United  States  is  willing  to  accept 
similar  controls  over  the  drugs  it  manufactures. 

The  Subcommittee  to  Investigate  Juvenile  Delinquency  of 
the  Senate  Committee  on  the  Judiciary  held  hearings  on  Febru- 
ary 25,  1974,  to  consider  legislation  to  permit  the  United 
States  to  comply  with  the  provisions  of  the  Psychotropic 
Convention.   The  Convention  itself  is  pending  before  the 
Senate  Foreign  Relations  Committee  for  advice  and  consent. 

At  the  time  of  our  review,  hearings  on  the  implementing 
legislation  had  not  been  scheduled  by  the  House.   The  Sub- 
committee on  Public  Health  and  Environment  of  the  House  Com- 
mittee on  Interstate  and  Foreign  Commerce,  which  would  act 
on  the  enabling  legislation,  had  not  yet  scheduled  hearings. 

UNFDAC 

UNFDAC  was  established  in  March  1971  when  it  was  gener- 
ally recognized  that  far  greater  financial  resources  would 
be  needed  to  carry  out  a  worldwide  program  against  illicit 
drugs  than  could  be  obtained  from  regular  U.N.  budgets.   It 
was  set  up  as  a  voluntary  fund  to  which  governments  and 
private  sources  could  contribute  to  finance  a  coordinated 
international  program  against  drug  abuse. 

UNFDAC  finances  projects  designed  to  decrease  interna- 
tional traffic  and  abuse  of  drugs  and  includes  projects  to: 

1.  Expand  U.N.  research  and  information  facilities. 

2.  -  Limit  the  supply  of  drugs  to  legitimate  requirements 

by  ending  illegal  production  and  providing  alterna- 
tive economic  opportunities  for  present  producers. 

3.  Enlarge  the  capabilities  and  extend  the  operation 
of  existing  U.N.  drug  control  bodies. 

4.  Improve  and  expand  facilities  for  treatment,  re- 
habilitation, and  social  reintegration  of  drug 
addicts.  . 

5.  Develop  educational  material  and  programs  to  combat 
drug  abuse. 

67 


470 


In  establishing  UNFDAC,  the  Secretary  General  said  that 
$5  million  annually  was  expected  for  the  first  5  years  and 
about  $20  million  a  year  thereafter.   The  United  Nations  has 
continued  to  stress  the  need  for  increased  contributions. 
As  of  April  1,  1975,  after  4  years,  contributions  and  pledges 
totaled  $18.3  million  and  the  prospects  of  obtaining  annual 
contributions  of  $10  million  seemed  highly  unlikely.   Of  the 
$18.3  million,  $14  million  (over  75  percent)  had  been  donated 
by  the  United  States. 

According  to  State  Department  officials  in  April  1975, 
the  Secretary  General's  initial  estimate  of  expected  contri- 
butions is  not  now  considered  realistic,  at  least  for  the 
short  term  within  UNFDAC's  management  capabilities. 

In  May  1974  Senate  appropriations  hearings,  the  Senior 
Adviser  to  the  Secretary  of  State  and  Coordinator  for  Inter- 
national Narcotics  Matters  testified  that  UNFDAC  operations 
needed  improvement.   He  expressed  disappointment  at  the  slow 
progress  in  preparing  programs  in  several  critical  countries 
which  had  requested  U.N.  assistance.   He  remarked  that  the 
United  States  recognized  and  has  repeatedly  stated  at  U.N. 
meetings  that  UNFDAC  could  not  survive  if  it  depended  too 
much  upon  one  nation  for  its  support  over  an  extended  period. 
The  United  States  has  urged  the  UNFDAC  acting  executive  direc- 
tor to  intensify  his  efforts  at  fund  raising  and  to  persuade 
other  U.N.  members  to  make  periodic  and  increased  contribu- 
tions . 

Since  its  inception,  UNFDAC  has  been  seriously  con- 
strained by  the  shortage  of  financial  resources.   Conse- 
quently, implementation  of  approved  projects  has  been  impeded 
and  UNFDAC  has  had  to  turn  down  country  requests  for  narco- 
tics control  assistance.   For  example,  in  1971,  160  planned 
projects,  estimated  to  cost  approximately  $95  million,  were 
consolidated  into  a  "Plan  for  Concerted  Action  Against  Drug 
Abuse."   However,  tnis  list  of  projects  was  shortened  in 
1972  to  make  the  greatest  possible  impact  on  the  problem  of 
drug  abuse  within  the  limited  resources  available.   In 
Afghanistan  and  Lebanon,  income  replacement  programs  were 
delayed  because  necessary  funds  were  not  available. 

A  recent  report  on  UNFDAC's  operations  was  discussed  at 
the  third  special  session  of  the  Commission  on  Narcotic  Drugs 
in  February  1974.   At  the  session,  the  acting  executive  direc- 
tor acknowledged  that  UNFDAC  could  not  be  content  with  the 
progress  achieved  so  far  and  that,  without  substantially 
increased  regular  contributions,  it  might  be  necessary  to 
emphasize  less  ambitious  projects. 
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One  of  the  several  concerns  expressed  by  U.N.  members 
reviewing  UNFDAC's  operations  was  the  cost  of  administration 
and  program  development,  which  was  estimated  at  $2.4  million, 
or  13  percent  of  overall  expenditures  for  1971  through  1976. 

Regarding  current  funding  levels,  U.S.  officials  com- 
mented in  April  1975  that  they  knew  of  no  good  program  which 
could  not  be  implemented  owing  to  a  lack  of  funding. 

Slow  progress  in  project  implementation 

Thailand 

Thailand  was  the  first  country  to  be  assisted  by  UNFDAC 
and  the  only  country  in  Southeast  Asia  to  have  a  functioning 
U.N.  narcotics  control  program.   In  December  1971,  UNFDAC  and 
the  Thai  Government  agreed  to  a  5-year,  $2  million  project 
for  crop  substitution,  addict  rehabilitation,  law  enforcement, 
and  drug  eradication  and  information.   UNFDAC,  however,  did 
not  initiate  an  enforcement  project  because  of  U.S.  efforts 
in  this  area.   Inadequate  work  plans  and  U.N.  bureaucratic 
in-fighting  over  control  have  caused  delays  in  project 
implementation. 

A  $1.5  million  crop  substitution  program  was  initiated 
in  September  1972.   Five  key  villages  and  25  satellite  vil- 
lages were  selected  for  intensive  agricultural  and  experimen- 
tation work.   Applied  research  has  been  used  to  identify 
crops  that  would  (1)  grow  in  the  opium-growing  areas,  (2)  re- 
quire little  technological  input,  (3)  be  relatively  disease 
resistant,  and  (4)  be  acceptable  to  farmers  with  little  dis- 
ruption of  life  style.   In  addition,  hill  tribesmen  were  be- 
ing trained  to  serve  as  extension  agents. 

UNFDAC  officials  informed  us  that  they  needed  assistance 
and  would  welcome  any  input  complementing  their  program, 
which  would  hasten  the  achievement  of  their  goals.   AID  of- 
ficials believed  they  could  help  speed  up  the  search  for 
suitable  substitute  crops  and  were  planning  an  agricultural 
research  project  in  Thailand  (discussed  in  ch .  4)  to  identify 
substitutes.   At  the  time  of  our  review,  UNFDAC  and  AID  had 
not  adequately  consulted  in  developing  the  agricultural  proj- 
ect proposal.   UNFDAC  had  reservations  about  the  project  and 
believed  it  could  lead  to  duplicative  and  premature  ventures 
by  the  United  States.   A  team  of  agricultural  experts,  sent 
to  Thailand  in  1974  to  assist  the  Thais  and  AID  on  project 
design,  also  consulted  with  UNFDAC  officials.   So  far,  a 
feasible  substitute  crop  has  not  been  identified. 
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Project  appraisals  by  U.S.  Government  officials,  however, 
varied  considerably  from  those  of  U.N.  officials.   A  May  1973 
report  released  by  the  AID  Acting  Inspector  General  of  Foreign 
Assistance  concluded  that,  if  UNFDAC  is  left  to  handle  the 
crop  substitution  program  alone,  the  result  would  be  "too 
little  too  late"  to  be  effective.   The  project's  major  short- 
comings were  identified  as  (1)  lack  of  institutionalization 
within  the  Thai  Government,  (2)  absence  of  research,  and 
(3)  inadequate  provision  for  marketing. 

In  assessing  the  project  in  November  1973,  U.N.  offi- 
cials reported  that  problems  had  inevitably  been  encountered 
both  in  finding  suitable  alternative  crops  and  insuring  that 
such  crops  are  marketable  and  yield  an  adequate  financial 
return.   However,  the  U.N.  officials  believed  that  these 
problems  could  be  overcome  in  time. 

In  a  progress  report  covering  the  second  half  of  1973, 
UNFDAC  reported  that  considerable  information  was  still 
needed  before  project  staff  could  reliably  advise  villagers 
on  suitable  alternative  crops,  detailed  methods  of  cultiva- 
tion, and  prices  and  market  conditions.   However,  the  crops 
tested  have  already  had  a  marked  impact  on  the  production  of 
opium;  it  is  estimated  that  the  areas  growing  opium  poppies 
in  the  key  villages  have  decreased  by  about  one-third  to 
one-half  since  1972. 

The  report  pointed  out  that  fair  prices  and  stable  mar- 
kets for  agricultural  produce  introduced  under  the  project 
remain  the  most  important  objectives  of  successful  crop  re- 
placement because  hill  tribesmen  react  quickly  and  positively 
to  price  increases  and  guaranteed  markets.   Some  headway  had 
been  made,  but  much  remained  to  be  done.   Major  efforts  are 
essential  by  both  the  Government  of  Thailand  and  other  coun- 
tries committed  to  the  elimination  of  opium  cultivation. 

The  report  concluded  that,  with  the  continued  coopera- 
tion of  the  tr ibespeople,  increasing  government  participation 
and  leadership,  and  the  application  of  experience  gained 
under  the  project,  opium  replacement  can  undoubtedly  be 
achieved  in  the  mountains  of  northern  Thailand. 

Afghanistan 

In  the  fall  of  1972,  the  Afghan  Government  invited  UNFDAC 
to  study  the  problem  of  opium  cultivation  and  its  control. 
Recognizing  Afghanistan's  administrative  weaknesses,  the  U.N. 
team  recommended  a  phased  narcotics  control  program,  begin- 
ning in  certain  key  poppy-growing  provinces.   The  ultimate 
program  goal  was  the  total  eradication  of  opium  production 
and  trafficking. 
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Efforts  to  formulate  a  comprehensive  narcotics  control 
program  in  Afghanistan  were  interrupted  in  July  1973,  when  a 
military-led  coup  d'etat  ousted  the  monarchy  and  established 
a  republican  government.   The  change  in  government  apparently 
strengthened  Afghan  activity  in  narcotics  control.   The  new 
government  has  asked  that  international  assistance  be  coordi- 
nated and  channeled  through  UNFDAC. 

In  November  1973,  the  Afghan  Government  and  UNFDAC  signed 
an  agreement  for  initial  U.N.  assistance  in  law  enforcement. 
Also,  discussions  have  been  held  between  Afghanistan  and  the 
United  Nations  on  crop  substitution  and  community  development 
projects.  ,  , ..        ,   .  .   _ 

Burma  -,         . 

The  U.N.  had  been  trying  to  help  Burma  since  1964,  but 
the  Burmese  had  opted  to  work  alone  in  narcotics  control  ef- 
forts.  In  January  1973,  however,  the  Burmese  Government 
agreed  in  principle  to  a  5-year,  $5  million  U.N.  assistance 
effort,  including  narcotics  enforcement,  crop  substitution, 
addict  rehabilitation,  and  general  socioeconomic  infrastruc- 
ture development.   In  1974  UNFDAC  supplied  some  audiovisual 
equipment  and  books  on  narcotics  to  Burma  and  approved  the 
services  of  a  consultant  and  the  training  of  a  laboratory 
technician  in  connection  with  a  pilot  addict  treatment  and 
rehabilitation  program.   A  U.N.  exploratory  mission  visited 
Burma  in  October  1974  to  discuss  other  proposed  narcotics 
control  activities  and  associated  UNFDAC  assistance. 

INTERNATIONAL _FINANCIAL  INSTITUTIONS     ,  . 

Rising  drug  abuse  in  Western  Europe  and  other  areas  has 
added  impetus  to  international  cooperation  to  arrest  the 
problem  as  swiftly  and  effectively  as  possible.   At  the 
President's  direction,  the  United  States  has  sought  to  in- 
tensify its  international  narcotics  control  efforts  through 
multilateral  organizations. 

On  March  10,  1972,  the  President  signed  legislation  au- 
thorizing the  United  States  to  increase  its  contributions  to 
the  international  financial  institutions  (IFIs).   This  legis- 
lation, as  amended,  requires  the  Secretary  of  the  Treasury  to 
instruct  the  U.S.  Executive  Directors  of  the  World  Bank  Group, 
the  Inter-American  Development  Bank,  and  the  Asian  Development 
Bank  to  vote  against  any  loan  or  other  use  of  the  institu- 
tions' funds  for  the  benefit  of  any  country  about  which  the 
President  has  determined,  and  so  advised  the  Secretary  of  the 
Treasury,  that  its  government  has  failed  to  take  adequate 
steps  to  prevent  narcotic  drugs  and  other  controlled  sub- 
stances produced  or  processed  in  whole  or  in  part  in  such 
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country,  or  transported  through  such  country,  from  being  sold 
illegally  within  the  jurisdiction  of  such  country  to  U.S. 
Government  personnel  or  their  dependents  or  from  entering 
the  United  States  unlawfully.   Such  instruction  shall  con- 
tinue in  effect  until  the  President  determines,  and  so  noti- 
fies the  Secretary  of  the  Treasury,  that  the  Government  of 
such  country  has  taken  adequate  steps  to  prevent  such  sale 
or  entry  of  narcotic  drugs  and  other  controlled  substances. 

CCINC  is  responsible  for  implementing  the  statutory  pro- 
visions in  the  Foreign  Assistance  Act  and  the  various  bank 
acts  regarding  foreign  government  cooperation  in  narcotics 
control.   If  CCINC  concludes  that  a  country  "has  failed  to 
take  adequate  steps,"  the  Secretary  of  State,  as  Chairman  of 
CCINC,  will  forward  to  the  President  a  recommendation  for  a 
determination  to  that  effect.   After  an  affirmative  Presiden- 
tial determination,  CCINC  will  insure  that  all  appropriate 
steps  are  taken  to  implement  the  statutory  provisions  suspend- 
ing foreign  assistance  and  related  support. 

The  National  Advisory  Council  on  International  Monetary 
and  Financial  Policies  has  suggested  policy  actions  to  be 
taken  by  IFIs  in  the  drug  control  area.   IFIs  were  asked  to 
provide  technical  and  economic  assistance  for  development 
projects  which  directly  or  indirectly  curb  production,  proc- 
essing, or  transportation  of  illegal  drugs.   The  Council  rec- 
ommended that  the  U.S.  Government  (1)  strongly  support  pro- 
posals for  country  or  regional  assistance  projects  meeting 
IFI  economic  criteria  and  having  as  their  objective,  or  con- 
tributing to,  the  elimination  of  trafficking,  smuggling,  or 
production  of  illicit  narcotics  and  other  dangerous  drugs 
and  (2)  consider  assisting  countries  in  developing  sound 
projects  and  loan  proposals  that  could  lessen  the  illicit 
traffic  and  production  of  narcogenic  substances. 

Much  IFI  lending  has  been  for  transportation,  port  fa- 
cilities, and  communication  projects.   As  a  spinoff  to  its 
direct  economic  benefits,  a  project  for  improved  telecommuni- 
cations, for  example,  could  serve  as  an  important  adjunct  to 
the  interdiction  of  illicit  drug  traffic. 

The  Council  pointed  out  that  to  some  extent  agricultural 
diversification,  inf rastructural  expansion,  and  industrial 
development  provide  economic  alternatives  to  opium  poppy 
cultivation  and  thus  help  to  reduce  narcotics  production  and 
marketing  for  illicit  purposes.   Financing  these  kinds  of 
activities  is  a  normal  part  of  IFI  operations,  and  the  U.S. 
Executive  Directors  have  been  instructed  to  encourage  their 
development  in  regions  where  such  alternatives  are  feasible. 
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During  fiscal  year  1973,  the  International  Bank  for 
Reconstruction  and  Development,  the  International  Develop- 
ment Association,  the  Inter-American  Development  Bank,  and 
the  Asian  Development  Bank  authorized  economic  development 
loans  totaling  $4.5  billion. 

Our  examination  of  certain  IFI  loans,  including  loan 
descriptions  and  purposes  presented  in  the  National  Advisory 
Council's  1973  annual  report,  indicated  that  none  were  made 
to  eliminate  trafficking  or  production  of  illicit  narcotics. 
We  also  found  no  evidence  that  the  U.S.  Government  had  helped 
identify  or  develop  projects  suitable  for  IFI  financing  which 
could  lessen  illicit  drug  trafficking  and  production  of 
narcotics. 

In  June  1974  a  Treasury  Department  official  with  IFI 
responsibilities  could  identify  no  IFI  loans  that  had  been 
made  to  curb  trafficking  or  production  of  illicit  narcotics. 
U.S.  officials  explained  in  April  1975  that  IFI  loans  are 
made  on  their  economic  and  financial  merit  and  that,  although 
such  loans  could  directly  or  indirectly  affect  the  production 
of  illicit  narcotics,  no  loans  had  been  made  with  the  ex- 
pressed purpose  of  substituting  for  illicit  narcotics  produc- 
tion because  proposals  requesting  IFI  financing  had  not  been 
expressed  in  those  terms. 

OTHER  INTERNATIONAL  ACTIVITIES 

There  is  a  growing  alliance  of  preventive  forces  which 
can-  serve  as  effective  instruments  in  the  world  campaign 
against  spreading  drug  abuse.   Some  outstanding  examples 
follow. 

Colombo  Plan  '"'■'  v-"*   .   ,  .■   '   f  : 

The  Colombo  Plan  for  Co-operative  Economic  Development 
in  South  and  Southeast  Asia  came  into  being  on  July  1,  1951. 
The  Plan,  which  includes  26  nations,  was  essentially  a  doc- 
trine promoting  self-help  and  a  framework  for  launching  a 
cooperative  international  effort  to  help  the  developing  eco- 
nomies of  newly  emerged  countries.   Although  the  original 
plans  were  multilateral,  bilateral  arrangements  became  the 
accepted  pattern  and  the  Plan  took  the  form  of  an  "umbrella" 
rather  than  a  self-contained  international  development 
organization. 

A  drug  abuse  adviser  to  the  Colombo  Plan  Bureau  assumed 
office  on  August  2,  1973,  with  the  United  States  providing  a 
1-year  supportive  grant  of  $85,000  in  fiscal  year  1973.   The 
adviser  will  work  with  member  countries  and  coordinate  the 
Colombo  Plan  Council's  activities  with  national,  regional. 
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and  international  organizations.   The  current  drug  control 
program,  with  planned  U.S.  support  of  $159,000,  involves  a 
seminar  for  senior  officials  of  Colombo  Plan  countries  em- 
phasizing economic  and  social  implications  of  drug  abuse, 
remedial  programs,  and  mutual  assistance  and  cooperation  on 
a  bilateral,  regional,  and  multilateral  basis.   During  a 
Bangkok  meeting  in  the  fall  of  1974,  Colombo  Plan  enforce- 
ment officials  adopted  recommendations  calling  for  closer 
cooperation  between  member  governments  in  narcotics  control, 
annual  meetings  of  narcotics  enforcement  officials,  and  U.N. 
establishment  of  its  proposed  regional  adviser  position. 

Pompidou  initiative  and 
European  Economic  Community 

In  August  1971  the  late  President  Pompidou  of  France 
proposed  that  the  European  Economic  Community  nations  and 
the  United  Kingdom  cooperate  against  drug  abuse  and  traffick- 
ing.  Committees  on  coordination,  harmonization  of  legisla- 
tion, education  and  information,  health,  and  enforcement  were 
formed.   Their  reports  were  submitted  at  a  December  1973 
meeting  in  Paris. 

Member  countries  maintain  a  continuous  joint  study  on 
all  aspects  of  the  drug  problem  within  their  combined  juris- 
diction. 

Customs  Cooperation  Council 

Formed  in  1950,  the  Council  has  a  membership  of  67  coun- 
.  tries  and  is  active  in  all  aspects  of  customs  operations,  in- 
cluding the  suppression  of  narcotics  trafficking.   The  United 
States  joined  in  1970  and  paid  25  percent  of  the  annual  bud- 
get, or  $300,000,  for  fiscal  year  1972.  , 

In  1971  the  Council  adopted  a  recommendation  for  exchang- 
ing information  on  illicit  narcotics  traffic.   In  April  1972 
a  U.S.  law  enforcement  study  team  report  noted  complaints  by 
German  customs  of f  icia"  -;  that  the  agreement  to  exchange  in- 
formation was  not  beiny  carried  out.   In  December  1973  a  U.S. 
Customs  representative  to  the  Council  said  that  there  had 
been  complaints  on  the  slowness  of  the  passage  of  narcotics 
information  between  countries. 

In  1974  the  Council  established  a  working  party  of 
customs  enforcement  to  give  it  a  more  active  role  in  dis- 
tributing information  in  all  fields  of  customs  enforcement, 
including  narcotics  interdiction.   The  working  party  has 
recommended  Council  action  to  meet  the  legal  needs  of  coun- 
tries whose  laws  presently  restrict  participation  in  such 
activities  as  information  exchange. 
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Ad  Hoc  Committee  on  Illicit  Traffic 
in  the  Near  and  Middle  East 

This  committee,  consisting  of  representatives  from 
Afghanistan,  Iran,  Pakistan,  and  Turkey,  was  established  in 
1971.   It  has  been  given  the  status  of  a  Sub-Commission  by 
the  U.N.  Commission  on  Narcotic  Drugs.   Its  purpose  is  to 
coordinate  regional  activities  to  counter  drug  abuse  and 
find  speedy  means  of  checking  the  East-West  flow  of  contra- 
band opium  and  cannabis  across  this  region. 

Inthe  Far  East  Region         .,  _  ,,. 

This  committee  is  composed  of  representatives  from 
Australia,  India,  Indonesia,  Japan,  Thailand,  and  the  United 
Kingdom.   It  was  established  at  the  meeting  of  the  U.N.  Com- 
mission on  Narcotic  Drugs  in  January  and  February  1973.   Its 
goal  is  to  determine  the  most  suitable  means  of  realizing 
and  promoting  more  effective  cooperation  and  mutual  assist- 
ance in  suppressing  illicit  traffic  in  the  Far  East. 

CONCLUSIONS 

Multinational  assistance  has  not  yet  had  a  strong  or 
far-reaching  effect  in  helping  solve  the  international  drug 
problem. 

The  relatively  slow  progress  demonstrated  by  UNFDAC  in 
implementing  narcotics  control  activities  and  the  minimal 
achievements  to  date  have  been  influenced  by  burdensome  U.N. 
bureaucracy,  a  lack  of  sharing  of  ideas  and  experiences  be- 
tween U.N.  and  U.S.  programs  in  Thailand  and  similar  U.S. 
programs  elsewhere,  and  the  limited  success  of  efforts  to 
encourage  greater  participation  in  UNFDAC  by  other  U.N. 
members.  ^     .,       ,   \  . 

In  addition,  IFIs'  involvement  in  providing  direct  or 
indirect  assistance  for  curbing  the  production,  processing, 
or  transportation  of  illicit  narcotics  has  been  almost  nil, 
notwithstanding  recommendations  made  by  the  National  Advisory 
Council  on  International  Monetary  and  Financial  Policies. 

Enabling  legislation  is  necessary  to  effect  U.S.  ratifi- 
cation of  the  Convention  on  Psychotropic  Substances.   The 
United  States  took  the  lead  in  formulating  this  piece  of 
international  drug  control  legislation  which  would  provide 
international  controls  over  such  drugs  as  LSD,  amphetamines, 
barbiturates,  and  tranquilizers. 
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RECOMMENDATIONS 

To  achieve  more  tangible  results  in  narcotics  control 
activities,  we  recommend  that  the  Secretary  of  State,  as 
Chairman  of  CCINC: 

— Urge  that  UNFDAC  improve  its  policies  to  overcome 
burdensome  U.N.  bureaucracy  so  that  projects  can  be 
more  expeditiously  implemented. 

— Stress  more  vigorously  in  the  United  Nations  the 
seriousness  of  the  worldwide  drug  problems  and 
obtain  larger  contributions  to  UNFDAC  from  other 
U.N.  members. 

—  Improve  the  effectiveness  of  U.S.  and  U.N.  narcotics 
control  activities  by  closer  coordination  and  shar- 
ing of  experience  and  expertise. 

--Encourage  the  international  financial  institutions 
to  develop  and  support  loan  proposals  with  narcotics 
control  objectives  and  to  incorporate,  where  possible, 
narcotics  control  features  in  other  loan  proposals 
meeting  IFI  economic  criteria. 

AGENCY  COMMENTS  AND  ACTIONS 

The  Department  of  State  reports,  concerning  our  recom- 
mendations in  this  chapter,  that  it  (1)  has  reiterated  to 
appropriate  U.N.  bodies  the  concern  expressed  regarding  im- 
proving UNFDAC  project  implementation,  (2)  plans  to  continue 
and  intensify  efforts  to  obtain  greater  contributions  from 
other  donors  to  UNFDAC,  (3)  has  arranged  for  exchanging  in- 
formation between  senior  UNFDAC  officials  and  program  man- 
agers and  appropriate  officials  within  the  U.S.  Government  on 
enforcement,  crop  substitution,  and  training,  and  (4)  agrees 
with  the  recommendation  on  IFI  assistance  in  the  narcotics 
field  and  will  take  the  necessary  measures  to  enlist  their 
support . 

MATTER  FOR  CONSIDERATION  BY  THE  CONGRESS 

The  Congress  may  wish  to  complete  its  consideration  of 
the  enabling  legislation  that  would  permit  the  Senate  to 
consider  giving  its  advice  and  consent  to  ratification  of 
the  1971  Convention  on  Psychotropic  Substances. 
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APPENDIX  I 


INTERNATIONAL  NARCOTICS  CONTROL  PROGRAM 


FISCAL  SUMMARY 

Ex 
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48 
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5,001 

11,605 
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71 

26 

- 

- 

34 

21 

16 

- 

16 

248 

200 

86 

41 

24 

27 

- 

48 

52 

56 
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Latin  America: 
Argentina 
Bolivia 
Brazil 
Chile 
Colombia 
Costa  Rica 
Ecuador 
Jamaica 
Mexico 
Panama 
Paraguay 
Peru 
Uruguay 
Venezuela 


Near  East  and  South  Asia: 
Jordan 
Lebanon 
Pakistan 
Turkey 
Regional  initiatives 


East  Asia: 
Burma 
Indonesia 
Laos 

Philippines 
Thailand 
Vietnam 


Tunisia  ($11),  Cambodia  (S7), 
and  Korea  ($4) 

Total  country  programs 

UNFDAC 

INTERPOL  (note  b) 
Colombo  Plan 
CENTO  (note  c) 

Total  international  organizations 

Training 

Treatment  and  rehabilitation 
Program  support  and  develop- 
ment 


2,530    6,902 


65 

8 

5,000 


5,073 


2 
893 


895 


14,724 


162 

5 

123 


290 


- 

4,800 

623 

32 

80 

74 

2,047 

1,614 

924 

250 

352 

356 

1,673 

6,186 

4,822 

264 

96 

___" 

4,266  13,128 

22 

11,891  20,925 

4,000  2,000 


6,799 


21,813 


85 

4,085 
1,507 

421 

1^928 


16 


2,016 
3,729 

454 

4,163 


Program  total 


$17,904  ?27,124    $32,876 


8,848 

3,272 

100 

3,372 


13,315 

60 

249 

110 

3,691 


17,425 

29,645 

5,000 
100 

5,100 

6,300 
500 

955 

7,755 

$42,500 


a/There  was  no  appropriation  specifically  for  narcotics  in  fiscal  year 
~  1973;  funds  were  drawn  from  other  AID  accounts. 

b/The  International  Police  Organization. 

c/Central  Treaty  Organization. 
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DEPARTMENT  OF  STATE 

Washington,  DC.     20520 


April  18,  1975 


Mr.  J.  Kenneth  Fasick 

Director  i 

International  Division 

U.  S.  General  Accounting  Office 

Washington,  D.C.   20548  '■ 

Dear  Mr.  Fasick: 

I  am  replying  to  your  letter  of  March  4,  1975, 
addressed  to  the  Secretary,  which  forwarded 
copies  of  your  Draft  Report  "United  States  Inter- 
national Narcotics  Control  Program." 

The  enclosed  comments  have  been  prepared  by  the 
Office  of  the  Senior  Adviser  to  the  Secretary  and 
Coordinator  for  International  Narcotics  Matters. 

We  appreciate  having  had  the  opportunity  to  review 
and  comment  upon  the  Draft  Report. 

Sincerely, 

Don  C.  Eller,  Acting 
Deputy  Assistant  Secretary 
for  Budget  and  Finance 


Enclosure : 
Comments . 
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COPY 

GAO  DRAFT  REPORT:      "UNITED   STATES   INTERNATIONAL 
NARCOTICS    PROGRAM." 

[See   GAO   note    1,    p.    87.) 

We  believe   the  GAO  Report   is   a   comprehensive  and   largely  accurate 
statement  of    the  objectives,    policies   and   specific   activities   undertaken 
under    the  auspices   of    the  Cabinet   Committee  on   International    Narcotics 
Control    (CCINC). 


[See   GAO   note    2,    p.    87.] 

Our  comments  which   follow  on   the  R^ort   represent   the  combined  via»8 
of   the  Department  of   State,   Agaicy    for   International   Development   (AID), 
and   the  Drug    Biforcement  Administration    (DEA). 

Cabinet  Committee 

On  page  1,    the  Report   Indicates   that   the  last  Working  Group  meeting 
was   held  October  29,    1974.      As  we  pointed  out   earlier,   more  recent 
Working  Group  meetings  were  held  November  5,    1974  and   February   11,    1975. 


[See    GAO    note    2,    p.    87.1 


U.S.    Opium   Policy 

Throughout  Chapter  II,    the  Report  alleges   that   the  U.S.    opium  policy 
Is  unclear   to    those  who  must   Implement   it  or   be  guided   by   It  and   that   the 
U.S.    should  make  a   clear   distinction   In  policy   regarding  licit,    Illicit 
and   traditional   opium  production  and  use.      We  believe  strongly   that  our 
policy   regarding  opium  is   clear,    easily  comprehensible,   and   fully  under- 
stood  both  within   the  Washington   community  and   In    the   field.      CXir  policy 
was   stated  clearly  at   the  Third   Special    Session  of   the  United  Nations 
Comnission  on  Narcotics   Drugs    (CND)    in   February   1974  and   this   statement 
was   communicated   to  all   posts  associated  with  our  narcotic   control 
efforts.      I  am  providing  a   copy  of    this   statement  as   an  annex.      Our  U.S. 
opium  policy  was   again   stated  at   the  IVenty- Sixth   Session  of    the  CND  in 
February   1975   and   I   am  attaching,    also   as   an   annex,    our   statement 
regarding  poppy  cultivation  and  our   statement  on   illicit   traffic.      Given 
these   clear   and   concise   statements,   we   cannot   concur   In   the   GAO  conclusion 
that  U.S.    opium  policy   is  unclear. 

For    the  purposes   of    elucidation    ...    I  would   like   to   briefly   summarize 
our  policy   for  you.      We   believe   that   the  development  of  suitable  synthe- 
tic  drugs  will    be  the  ultimate  solution   to    the  problan  of  providing 
legitimate  medicinal  narcotic  substances.      However,    since  suitable 
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synthetics   probably  will  not   be  deveiloped  In   the  next   few  years,  we 
support  continued   research   to   develop    them.      In   the  meantime,  we  will 
continue   to   rely  on   the  import  of  opium   to  meet  our   legitimate  medical 
requirements.     We  support  research   to   Increase  legal  opium  poppy  yields 
by   existing  licit  producers  without   significantly   extending   the  produc- 
tion area   and   thereby   Increasing   the  control   problem.      We  believe  that 
higher  yields   can   be  achieved  particularly   through  processing  primary  and 
secondary   straw.      At   the  same  time,    It   is    essential    that  all  production 
of  narcotic  raw  materials   be  carefully  controlled      to  prevent  diversion 
for   illicit  use.      Increasing  supplies  must   be  produced   solely  in  a  manner 
which  does   not   increase   the  risk  of  diversion    for   illicit  purchases.      All 
Illicit  production  and  diversion   from  legal  poppy   cultivation  should   be 
controlled  and  halted. 

Illicit  Narcotics    Production  and  Trafficking 

(See   GAO   note    2,    p.    87.]  "- 

On  page  34,    the  Report  also   stated   that  Government   estimates   indi- 
cate that  about   70  percent  of   the  heroin  now  reaching   the  U.S.    comes 
from  opium  popples  grown  In  Mexico.      Ihls  should  be  revised  to  state 
more  accurately  that  baaed  on  statistics  developed  from  drug  seizures 
In   the  recent  past,    70  percent  of   the  heroin  has   been   smuggled   Into   the 
United   States  via  Mexico. 

Delays   in   Providing    Biulpment 

[See   GAO  note    2,    p.    87.] 

PEA  Overseas  Activities 

Regarding  DBV  overseas  activities,    the  Report  notes  on  page  41    that 
some  foreign  officials   believed  DEA  should  not  carry  out  Independent 
activities  within   their  country.      DEA  activities   abroad  are  ipso    facto 
joint  activities   carried  out  with   the  cooperation  and  often  under   the 
guidance  of    the  host   government.      We  are  continually   concerned   that  DEA 
cooperate   fully  with  host  government  law   enforcement  agencies   and  on 
March  17   sent  a  message   to    each  diplomatic  post  with  DEA  representation 
asking   the  Chief  of  Mission   to   review  standing  guidelines   for  DEA  opera- 
tions overseas   to    ensure  continued  cooperative  bilateral  operations. 

The  Report  goes  on   to  allege  on  page  42    that  DEA's  overseas 
operational   activities  may   be  substituting   for  or   substantially 
replacing   the  narcotics   control    functions  of   the  local  police,    and 
recomnends    that  we  determine  whether  appropriate   emphasis   Is   being 
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directed   toward  developing  and   improving   the  narcotics    enforcement 
capabilities   of   foreign  governments.      The  primary  purpose  of 
Section  481  and  482   of    the   Foreign  Assistance  Act  is    to  assist 
foreign   governments   in  developing   their  narcotics    enforcement  poten- 
tial and  we  are  constantly   reviewing   the  performance  and   improvements 
being  made  in  host  country   efforts.      However,    there  is   still   a   legiti- 
mate need   for  DEA  presence  abroad   in   certain   countries.      We  have 
recently  undertaken  a  major   effort   to   review   the  need   for  increased 
DEA  personnel   abroad.       E&ch  Chief  of  Mission,    the  Department  and  DEA 
have   thoroughly  reviewed  additional   DE^  personnel    requirements  abroad 
and   this  has   been  studied   In   the  light  of   the   effect  of  additional   DEA 
personnel   on   the  development  of  host  government  capabilities.      Rather 
than   supplanting  host  government   efforts,    the  personnel   increases   have 
been   designed   to   contribute  to  and   enhance  foreign  government  narcotics 
enforcanent  operations. 

Crop   Substitution  and  Income  Replacanent  Activities 

We  were  pleased  to  note  that  GAO  finds   that  this  is  a  valuable      , 
goal   since  It  can  disrupt  Illegal   drug  trade  at   the  source.      We  would 
like  to  point  out,   however,    that  crop  or   income  substitution   is  a   long- 
term   effort  and   that  we  should  not   expect  immediate  results   in   the 
short   term.      Generally,    the  areas   producing  Illicit  opium  require  overall 
economic  development  both  as  a  prerequisite   to  an    effective  crop   substi- 
tution program  and  as  a  means  of   extending  government  control   over   the 
area   through  which  crop   substitution  programs   could   be  carried  out  and 
a   ban  on   Illicit  production   enforced.      We  do  not   believe  Congress   intended 
for   the  International   Narcotics  Control    Program   to   finance  10-15  year 
economic  development  programs.      The  purpose  of   the  Investment  of  CCINC 
funds   in   this  area   is   Intended   to   demonstrate   that  within  a  well   defined 
and   limited  geographic  area   successful  means  of  alternative  income  can 
be  developed  and  concomitantly  more   effective  controls  on   illicit  produc- 
tion can  be  achieved.      As   these  objectives     are  realized   in  a  pilot 
project  setting,  ve  believe  it  would   then   be  possible  to  persuade  the 
host  government  and  international   financial   Institutions   and  other  donors 
to  provide  for  long   term  development   resources,    including   effective 
control  measures  needed   to   r^licate  the  model    throughout   the  region   in 
question.      Research  activities   financed  with  narcotics    fundswill   be  tied 
directly  Into  pilot  projects  or  areas  already  under  development. 

Ttie  Report  Implies   that  if  income  replacanent  programs    fall   in  some 
countries    there  Is   little  likelihood   that  other  countries  would  be 
responsive  to   this  concept.      We  doubt   that  this   is  accurate  In   that  most 
countries  are  concerned  with  a   discrete  geographic  and  climatic   zone 
within   their  borders  which  may   be  only  remotely  related   to   those  of 
other  countries.     Crop  substitution  experience  In  one  country  is  not 
necessarily  a  guide  for  the  rest. 
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[See    GAO   note    2,    p.    87.] 


On   page   57,    as  we  noted    in  our    earlier   comments,   we  disagree  with 
some  of   GAO's   conclusions    regarding  crop   substitution   programs.      When 
viable  alternative  sources   of    income  are  developed   on   a   pilot  project 
basis,   we   believe   that    there   is   a    reasonable  chance   that    the  host 
governments    could  obtain   and   commit    the   long-term   resources   needed   for 
the  general   development  of    the  area. 

Braluating   Foreign   Covemment   Performance 

Chapter   5   of    the   Report  alleges    that    the  U.S.    is   not   systanatically 
evaluating   the  narcotics   control   performance  of   cooperating  countries. 
While  we  are  not  undertaking  a    formalized   individual    country   review 
under   Section  481   criteria,    a    review  which  we  feel  would   be  a   repetitious 
and   feckless    exercise,    systematic  procedures   for    the  review  of  host 
government  performance  have  been    established.       Sch  year  during  our 
annual    budget  cycle  we   request  a    statement    from   each   diplomatic   post  on 
the  performance  of   the  host   government,    the  problans    it  has   had,    and 
future  activities   and   resource   requiranents .      We   review    these   for   each 
country   by   an   interagency   committee.      Thereafter   instructions   regarding 
the  narcotics   action  program   for   that   country  are   forwarded    to    the 
field    for  action.      We   feel    this   is   a  moat  appropriate  point    for   noting 
any   lack   of   cooperation  or  performance  by  a   host   government.      This 
systematic  mechanism  we   feel   provides   an  adequate   forum   for    evaluating 
foreign   government  performance  and    that,    through   it,    the  Section  481 
Reviaj   is    effected. 

On   page  62,    the  Report  notes    that   criteria   developed   for  Section   481 

determinations  had  not   been   sent   to  any  of   the  U.S.   Missions.  We  are  now 

forwarding   this    to    the   field.      We  believe   the  GAO  may  wish    to  correct    the 
wording  of    the  481   procedures   for   clarity   to    the  reader. 

Afghanistan 

On   page  64,    the  Report   repeats   an  allegation  we  have   indicated   is 
not    true  several    times    earlier,    i.e.,    that  opium  poppies   are   being 
grown   in    the  U.  S. -financed  project   area   in    the  Helmand   Valley   in 
Afghanistan. 

[See   GAO   note    2,    p.    87.] 

From  all    indications    there  was   no   production   in    the  Valley   In   1974 
nor  have  we  any    evidence   to    the  contrary   since   that   time  in    this   area. 
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Burma,    Thailand,    Laos      and  Hong  Kong 

[See   GAO   note    2,    p.    87.] 

Turkey 

[See   GAO   note    2,    p.    87.] 

Regional   Cooperation 

[See   GAO  note    2,    p.    87.] 

Gaining    Effective  Foreign  Government  Commitments 

On  page  72,    the  Report  asserts    that    the  priority  which  a    foreign 
government   gives    to    the   elimination  of   illegal   drugs   often   depends   on 
U.S.    influence  and  level   of  assistance.      The  implication  of   this    state- 
ment might  be   that   the  U.S.    Government  must  always  use  its   resources 
to  accomplish  narcotics   control   objectives.      We  do  not   believe  that   this 
is    the  case.      One  notable   exception   to    the  assumption   is    Burma  which 
developed   its   own  narcotics   control  program  and  was  not  a   recipient  of 
economic  or  military   assistance   from   the  U.S.    Government.         Indeed, 
during   the  past  year    Burma  has    devoted  a   great  deal   of   effort   toward 
narcotics   control      It  has  passed  stringent   legislation  and   the  Govern- 
ment  is  obviously  waging  a  major  publicity  campaign  against   the  evils 
of   drug  abuse  within    the  country.       Page  72   also   raises   questions   as    to 
the  level   of  commitment  of   Iran  and  Hong  Kong,    both  of  whom  cooperate 
closely  with   the  United   States   and  have  very  active  internal   narcotics 
control   programs.      We  have  no   basis    for  questioning   the   level   of  commit- 
meit  of   either   government. 

Page   73   and  74  discuss   briefly   the  recommaidatlon  on  page  75:    "Require 
the   State  Department  and  AID  to  add,   where  opportunities  arise,   narcotics 
control   features   into  all    forms   of   regular  development  assistance  agree- 
ments with   foreign  countries,   making   these   features   conditions  precedent 
to   loan   disbursements,    or  actual   segments  of  the  loan  or  grant  agreements." 

It   is   our  understanding,    based  on   discussions  with  GAO   staff,    that 
the  intent  of   this   recommendation   is    to    include  narcotics   control 
features   in   regular  development  assistance  agreanents  only   in   those  cases 
where  narcotics   control   Is   related   to    the  specific  activity.      For   example, 
with  respect   to   an  Irrigation  project  In  an  area  which  contains   illicit 
opium  production,    the  agreanent   should   incorporate  an  undertaking  by   the  foreign 
government   to  assure  no  opium  is  produced  on   land  newly   Irrigated  as   a   result 
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of   Che  project.      If  this   example  represents   the  Intent  of   the  recomnendatlon, 
AID  accepts   the  X'alldlty  of   the  recommendation  and  Is  prepared  to  Issue  the 
necessary  Instructions    to  assure  an  agreement  Is   reached  with  the  foreign 
government  on  appropriate  narcotics  control  measures   in  conjunction  with 
projects  of  this    type.      We  believe  flexibility  must   be  maintained  with 
respect  to   the  type  of  the  actual  agreement   to   implement   the  narcotics 
control  measures  needed  in   the  particular  situation.      For   example,    such 
agreemoits   could  be  In   the  form  of  covenants  within   the  loan  or   grant 
agreement,    separate  of  side  agreements,   or  when  appropriate,    conditions 
precedent  to  diabursanent  of   funds.      We  believe  it  would  be  helpful   if  GAO 
would  Include  in  its   final  report  the  above  cited  example  as  a  description 
of   the  meaning  of   this   recomnendatlon  and  provide  greater  flexibility  in 
its   implasentatlon. 

[See  GAO  note    2,    p.    87.]  ^ 

Narcotics  Control  and  U.S.    Country  Objectives 

In   the  Chapter  6,   page  80,    the  R^ort  notes    that  narcotics  control  was 
not  Included  among  formally  stated  U.S.   objectives   in  some  countries.      This 
is   stating  the  obvious  as  narcotics   is  a  problem  impinging  on  U.S.    interests 
only  in  certain  countries.      E\irthermore,   narcotics  control  officers   should 
certainly  be  aware  of   the  overall  objectives  of  our  narcotics  control  program. 
As   Indicated  earlier,  our  opium  policy  has   twice  been  explained  fully  to   the 
field.      In  October  197A,    the  Senior  Adviser  met  with   the  President  on  our 
narcotics   control  activities  and  a   Presidential   Directive  instructing  all 
Ambassadors    to  review   their  control  programs    to   see  how   they  might  be  more 
effective  was   forwarded   to  all  posts.      We  know  of  no   Instances  where  there 
is  a   lack  of  a  clear  understanding  of  U   S.    objectives   In   the  field  of 
narcotics  control. 

Role  of  Narcotics   Control  Action   Plans 

In  the  same  chapter,    the  Report  notes   that  the  narcotics  control  action 
plans    (NCAPs)   are  not  bilateral  agreements,    should  be  refined  and  coordi- 
nated and  should   become  action  documents.      It  appears   that   there  is  a  misunder- 
standing as   to   the  purpose  of  the  NCAPs.      The  NCAPs  have  been  prepared  and 
submitted  by  59    Bnbassies  without  direct  consultation  with  the  host  govern- 
ment,     they  are,  however,   developed  with  the   Hnbassy's   best  understanding  of 
what  host  country  capabilities  and  resources  are  and  what  realistically  can 
be  achieved.      However,    they  are  planning  and  recomnending  documents  and  have 
not   been  specifically  reviewed  by   the  host  government.      In  addition   to   the 
basic  NCAPs,  annual  program  budget  submission  made  by   each  NCAP  country  update 
information  contained  in   the  NCAP,   propose  specific  projects,   and  supply 
accompanying  budget   target  and   funding  information.      "Hiis   is  reviewed  in 
Washington  where  projects  are  approved  or  modified  and  authority  given   to 
posts   to   enter  into  bilateral  project  agreements.     This  system,  we  feel, 
provides  a   consistent  series  of  documents   relating  to  project  activities 
and  specifies  precise  project  input  requirements,    implementation  schedules 
and   evaluation  plans. 
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With  regard   to   the  specific  recommendations   on  page  86: 

--   the  Department  has   taken   steps   to  assure  that   each  overall   country 
plan  prepared   by  U.S.   Missions   In  narcotics  priority  countries   be 
reviewed   to  make  certain   that   relevant  narcotics   Issues   be  Included  in 
overall  U.S.G.    country  objectives. 

--  We  have  programmed  additional    Section  482    funds   In   the   treatment/ 
rehabilitation   area   for   fiscal   1976  and  are   requesting  $500,000   for 
this.      While  we  see  overall   program  advantages   to   being  Involved   in 
drug  abuse  prevention  and   treatment,   we  cannot  get   into    the  role  of 
attempting  to  cure   the  world's   addicts.      We  feel    that  we  should  provide 
assistance  in   this  area   basically  only  when   it  will   have  the   effect  of 
encouraging   the  host  government   to   recognize  its  own   drug  abuse  problem 
and   to  undertake  enhanced   enforcement  activities    to   help   deal  with   it. 
In  anticipation  of  a   larger   role  by  CCINC  in   drug  abuse   treatment  and 
prevention  in   the  future,  we  have  developed   draft   guidelines    for   funding 
these  types  of  projects  and   they  are  likewise  Included  as   an  appendix. 

--While  we  agree   that   earlier  NCAPs  were  somewhat   deficient  as   planning 
documents,    there  have  been  marked  Improvements   in   this  year's  program 
submissions.      On   the  basis  of  detailed  program  guidance  which  soon  will 
be  Issued   to  all  Missions,  we  are  confident  that   there  will   be  continuing 
loqjrovement  in   the  quality  of    the  planning  documents. 

United  Nations  PUnd   for  Dtuk  Abuse  Control 

(See   GAO  note    2,    p.    87.] 

On  page  93,    the  Report  implies   that  UN  bureaucratic   infighting  over 
the  Thai  project  caused   delays   in  implementation.      GAO  should  note, 
however,    that  rather   than   bureaucratic   infighting,    this  was   the  first  UN 
UNFDAC  activity  in  any  country  and  lines  of  responsibility  and  authority 
among  a  variety  of  UN  agencies  had   to   be  resolved.      This   is   the  normal 
course  during  the  formation  period  of  any  new  UN  agency. 

Thailand 

[See   GAO  note    2,    p.    87.1 

Inte rnational    Financial    Institutions 

[See   GAO  note    2,    p.    87.] 
With   regard   to    the  specific   recommendations  on  page  103: 

—   The  concern   expressed  regarding  improving  UNFDAC  project   implanentatlon 
was    moat      recently   reiterated  at   the  Conmlsslon  of   Narcotic  Drug  meeting 
in  Geneva   in   February   1975.      The  UN  Fund  has   taken  a   number  of  positive 
steps   to   remedy   this   situation,    including,    for   example,    the  anployment  of 
a  nof  Deputy  Director  and  has  more  recently   borrowed  American   technical 
personnel   for  short   term  assistance  in  project  planning. 

--  We  have  repeatedly   stressed  our  concern  aboj  t   the  need   for 
greater  contributions    from  other  donors    to   the  Fund  and  have  instructed 
our    Bnbassies    to  approach  host  government  officials  along   these  lines. 
IXiring   1974  we  sent   six   separate   instructions   along   these   lines    to   appropri- 
ate diplomatic  posts.      We  spoke   to    the  CND  on   this   in   February   1974  and 
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again  In   the  TVenCy-Sixth   Session  In   1975  and  addressed   this   subject   In 
the  May   1974    KOSOC  meeting  and   the  Third  Committee  meeting  In  Novanberl974. 
We  have  also  held  bilateral   consultations   separately  with  selective  govern- 
ments  on   this   topic.      We  plan   to   continue  and  Intensify   these   efforts. 

--   We   believe  we  have  developed   an    effective   framework    to   assure  close 
coordination   between   the  USG  and  UNFDAC  on  narcotics   control   programs. 
A  senior  officer  stationed  In  Geneva  maintains  daily  contact  with  UNFDAC 
and  arrangements   have  been  made   for   the  exchange  of   information  between 
senior   Flind  officials  and  program  managers   and  appropriate  officials 
within   the  USG  in   such  areas   as   enforcement,    crop   substitution  and 
training. 

—  We  agree  with   the  recommaidation  regarding  IFI  assistance  in   the 
narcotics   field  and  will    take   the  necessary  measures   to   enlist   their 
support. 

(See  GAO  note   2,    p.    87.]         '  ^ 


J<rW^ 


i'in^ 


David   H.     Etnst 

Acting   Senior  Adviser  and  Coordinator 

for   International   Narcotics  Matters 
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Annexes 


[See  GAO  note    3. ] 


GAO  notes:        1.      References   in   this  appendix  may  not  correspond  to 
the  pages  and  sections   cited. 


Deleted  conments  relate  to  suggested  changes  that 
have  been  made,  and  matters  revised  or  omitted  in 
the  final   r^ort. 


3.      Pertinent  information   Included  in   the  four  annexes 
provided  by   the  agencies  has   been   incorporated  in 
the  final   report,    as  appropriate. 
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PRINCIPAL  OFFICIALS 


RESPONSIBLE  FOR  ACTIVITIES 


DISCUSSED  IN  THIS  REPORT 


Appointed 


PRESIDENT'S  CABINET  COMMITTEE  FOR 
INTERNATIONAL  NARCOTICS  CONTROL  (note  a) 


SECRETARY  OF  STATE,  CHAIRMAN: 
William  P.  Rogers 
Henry  A.  Kissinger 


Aug  . 
Sept, 


1971 
1973 


SECRETARY  OF  DEFENSE: 
Melvin  R.  Laird 
Elliot  L.  Richardson 
William  P.  Clements,  Jr 
James  R.  Schlesinger 

SECRETARY  OF  AGRICULTURE: 
Clifford  M.  Hardin 
Earl  M.  Butz 


(acting ) 


Aug  . 
Jan. 
Apr  . 
June 


Sept, 
Nov. 


1971 
1973 
1973 
1973 


1971 
1971 


SECRETARY  OF  THE  TREASURY; 
John  B.  Connally,  Jr. 
George  P.  Schultz 
William  E.  Simon 


Aug. 

June 
May 


1971 
1972 
1974 


DIRECTOR,  CENTRAL  INTELLIGENCE  AGENCY; 
Richard  Helms 
James  R.  Schlesinger 
Vernon  A.  Walters  (a<:ting) 
William  Colby 


Aug . 
Feb. 
July 
Sept. 


1971 
1973 
1973 
1973 


ATTORNEY  GENERAL: 

John  N.  Mitchell 

Richard  G.  Kleindienst  (acting) 

Richard  G.  Kleindienst 

Elliott  L.  Richardson 

Robert  H.  Bork,  Jr ,  (acting) 

William  L.  Saxbe 

Edward  H.  Levi 


Aug . 

Feb. 

June 

May 

Oct. 

Jan. 

Feb. 


1971 
1972 
1972 
1973 
1973 
1974 
1975 


U.S.  AMBASSADOR  TO  THE  UNITED  NATIONS; 
George  Bush 
John  A.  Scali 
Daniel  P.  Moynihan 


Aug . 
Feb. 
June 


1971 
1973 
1975 


88 


491 


APPENDIX  III 


APPENDIX  III 


Appointed 


DEPARTMENT  OF  STATE 


SECRETARY  OF  STATE: 

William  P.  Rogers 
Henry  A.  Kissinger 

SENIOR  ADVISER  TO  THE  SECRETARY 

AND  COORDINATOR  FOR  INTERNATIONAL 
NARCOTICS  MATTERS: 
Nelson  G.  Gross 
Harvey  K.  Wellman  (acting) 
Ambassador  William  J.  Handley 
Ambassador  Sheldon  B.  Vance 


Jan.   1969 
Sept.  1973 


Aug.  1971 

Feb.  1973 

May  1973 

Apr.  1974 


AGENCY  FOR  INTERNATIONAL  DEVELOPMENT 


ADMINISTRATOR: 

John  A.  Hannah 
Daniel  S.  Parker 


Mar  . 
Oct. 


1969 
1973 


DEPARTMENT  OF  JUSTICE 


DIRECTOR,  BUREAU  OF  NARCOTICS  AND 
DANGEROUS  DRUGS  (note  b): 
John  E.  Ingersoll 

ADMINISTRATOR,  DRUG  ENFORCEMENT 
ADMINISTRATION: 

John  R.  Bartels,  Jr.  (acting) 
John  R.  Bartels,  Jr. 
Henry  S.  Dogin  (acting) 


Aug 


1968 


July  1973 
Oct.  1973 
June   1975 


a/The  Committee  was  established  by  the  President  on  August  17, 
1971. 

b/The  activities  discussed  in  the  report  were  previously  the 
responsibility  of  the  Bureau  of  Narcotics  and  Dangerous 
Drugs.   Effective  July  1,  1973,  the  Bureau  and  several  other 
Federal  agencies  involved  with  drug  enforcement  merged  to 
form  DEA.   All  Bureau  functions  were  transferred  to  DEA. 
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COMPTROl-LER  GENERAL  OF  THE  UNITED  STATES 

WASHINGTON.  D.C.     Z054S 


B-175425 


To  the  President  of  the  Senate  and  the 
Speaker  of  the  House  of  Representatives 

This  is  our  report  on  difficulties  encountered  in  im- 
mobilizing major  narcotics  traffickers.   The  programs  dis- 
cussed in  the  report  are  currently  administered  by  the  Drug 
Enforcement  Administration,  Department  of  Justice. 

We  made  our  review  pursuant  to  the  Budget  and  Account- 
ing Act,  1921  (31  U.S.C.  53),  and  the  Accounting  and  Audit- 
ing Act  of  1950  (31  U.S.C.  67). 

We  are  sending  copies  of  this  report  to  the  Director, 
Office  of  Management  and  Budget,  and  to  the  Attorney  General 
of  the  United  States. 


/^  /&i^ 


Comptroller  General 
of  the  United  States 
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COMPTROLLER  GENERAL'S 
REPORT  TO  THE  CONGRESS 


DIFFICULTIES  IN  IMMOBILIZING 
MAJOR  NARCOTICS  TRAFFICKERS 
Drug  Enforcement  Administration 
Department  of  Justice  B-175425 


DIGEST 


WHY  THE  REVIEW  WAS  MADE 

Drug  abuse--stin  a  major  social  problem 
in  the  United  States,  although  the  number 
of  addicts  is  believed  to  be  decreasing — 
is  the  direct  cause  of  death  for  about 
2,000  people  each  year  and  is  still  a 
major  cause  of  crime  and  property  loss. 
Enforcement  costs  related  to  addict- 
initiated  crimes  continue  to  be  substan- 
tial. 

Because  the  correlation  between  drug 
availability  and  its  abuse  is  high — 
over  500,000  heroin  addicts  in  the 
United  States  require  about  10  to  12 
tons  of  heroin  a  year  to  satisfy  their 
habits--GAO  wanted  to  know  what  the 
Federal  Government  was  doing  to  immo- 
bilize major  narcotics  traffickers  and 
stop  the  flow  of  narcotics  into  the 
United  States. 


The  programs  and  activities  discussed 
in  this  report  were  the  responsibility 
of  the  former  Bureau  of  Narcotics  and 
Dangerous  Drugs  (BNDD)  in  the  Department 
of  Justice.  Effective  July  1,  1973, 
BNDD  was  merged  with  other  Federal  agen- 
cies into  the  new  Drug  Enforcement  Ad- 
ministration (DEA)  within  Justice. 


FINDINGS  AND  CONCLUSIONS 

BNDD  established  the  "systems  approach" 
to  arrest  and  prosecute  those  major 
traffickers  whose  immobilization  would 
most  help  reduce  the  availability  of 
illicit  drugs  in  the  United  States. 
(See  p.  9. ) 


Using  this  approach,  BNDD  identified 
10  major  and  75  secondary  drug  dis- 
tribution systems.  About  1,100  in- 
dividuals were  identified  as  major 
traffickers  in  the  10  systems  and 
were  selected  for  investigation  and 
immobilization.  (See  p.  10.) 

Under  the  systems  approach,  BNDD's 
personnel  had  to  make  sure  that: 

—  Individuals  suspected  of  being 
major  traffickers  were  identified 
as  such  with  reasonable  validity. 

--Regional  offices'  resources  were 
directed  toward  irmiobi lizing 
specific  systems  of  traffickers. 

--Progress  in  achieving  the  objec- 
tives of  the  systems  approach  was 
evaluated.  (See  p.  10.) 

Shortcomings  in  accomplishing  these 
functions  led  BNDD  to  modify  the 
approach  into  what  is  now  the  Geo- 
graphic Drug  Enforcement  Program. 
At  that  time,  July  1972,  BNDD 
records  showed  that  all  10  major 
trafficking  systems  were  still 
operating,  although  two  had  been 
severely  disrupted.  (See  p.  13.) 

This  program  has  been  continued  by 
DEA,  and,  if  properly  implemented, 
it  will  improve  the  effectiveness 
of  Federal  drug  law  enforcement. 
(See  p.  16.) 

Some  of  BNDD's  accomplishments  and 
problems  in  immobilizing  traffickers 
under  these  approaches  follow. 


Tear  Sheet.    Upon  removal,  the  report 
cover  date  should  be  noted  hereon. 
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Arresting  major  traffickers 

From  July  1,  1971,  to  January  1,  1973, 
BNDD  arrested  7,402  individuals  for 
narcotics,  marihuana,  and  dangerous 
drugs  violations  and  cooperated  with 
State,  local,  and  foreign  agencies 
in  making  4,575  arrests.  BNDD 
generally  made  its  arrests  through  the 
use  of  undercover  agents. 

Many  individuals  arrested  were  major 
traffickers.  For  example,  an  inter- 
national neroin-trafficking  ring  op- 
erating in  Europe,  South  America,  and 
the  United  States  was  broken  up  in 
October  1972.  BNDD  estimated  that 
this  ring  was  responsible  for  smuggling 
one-fourth  of  the  heroin  reaching  the 
eastern  part  of  the  United  States. 
Also,  in  April  1973,  65  traffickers, 
many  of  whom  were  major  traffickers, 
were  arrested  in  New  York.  (See 
p.  17.) 

Although  BNDD  arrested  many  traf- 
fickers, temporarily  disrupted  the 
illicit  activities  of  several  of 
the  10  major  systems,  and  decreased 
the  am.ount  of  heroin  available, 
many  major  traffickers  still  were 
considered  by  BNDD  to  be  operating 
as  of  July  1972.  (See  p.  23.) 

GAG'S  review  of  BNDD's  case  files 
for  90  major  traffickers  showed  the 
traffickers  to  be  skillful,  well 
organized,  and  well  insulated  from 
normal  enforcement  techniques.  Many 
live  or  operate  outside  the  United 
States,  making  arrest  more  difficult. 
More  major  traffickers  could  be  ar- 
rested if: 

--The  State  Department  could  (1)  per- 
suade the  Government  of  Mexico  to 
modify  its  laws  which  inhibit  a 
proven  method  of  gathering  intelli- 
gence, undercover  work,  and  (2)  per- 
suade the  Governments  of  Mexico 
and  some  Central  and  South  American 
countries  to  honor  U.S.  requests 
for  extradition  of  their  citizens 


for  violations  of  U.S.  drug  laws 
or  to  prosecute  their  citizens 
on  the  basis  of  evidence  supplied 
by  the  United  States.  (See 
P-  25.) 

-Individuals  suspected  of  being 
major  traffickers  were  properly 
classified  and  selected  for  en- 
forcement action  on  the  basis  of 
current  intelligence.  (See 
p.  32.) 

-Increased  efforts  were  made  to  in- 
vestigate all  persons  classified 
as  major  traffickers  except  when 
circumstances  dictate  that  it  is 
unreasonable  to  do  so.  (See 
p.  27.) 

-Formal  plans  were  prepared  and 
periodically  modified  for  investi- 
gating and  inmobil izing  each  major 
trafficker  selected  for  enforce- 
ment action.   (See  p.  34.) 


Arrested  traffickers  often 
not  immobilized 

Many  major  traffickers  arrested  (1) 
were  released  on  bail  for  long  periods 
and  thus  were  free  to  continue  their 
operations,  (2)  received  short  or  no 
prison  sentences  which  tended  to 
negate  the  deterrent  effect  of  pros- 
ecution, (3)  were  freed  after 
trial,  were  acquitted,  or  had  their 
cases  dismissed,  because  of  inade- 
quate development  or  presentation  of 
case,  or  (4)  were  permitted  to  plead 
to  a  reduced  charge  and  thus  were 
inmobil ized  for  a  much  shorter 
period  than  might  have  been  the  case 
if  prosecuted  further. 


GAO  examined  the  court  proceedings 
for  128  traffickers  arrested  during 
1971. 

—Of  the  128  persons  arrested,  88 
were  released  on  bail . 
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—Of  the  88  released  on.  bail,  12  had 
been  free  on  bail  for  an  average 
506  days  and  had  not  been  brought 
to  trial  as  of  August  1,  1972,  and 
76  had  been  free  on  bail  for  an 
average  165  days  before  their 
trials  or  before  their  cases  were 
dismissed. 

—Most  of  the  78  defendants  convicted 
and  sentenced  to  prison  received 
sentences  of  5  years  or  less. 

--Twelve  convicted  violators  appealed 
their  cases  and  were  released  on 
appeal  bonds  for  an  average  of 
about  7  months.  (See  p.  38.) 

Arrested  major  narcotics  traffickers 
were  not,  overall,  being  effectively 
immobilized  because: 

—Current  bail  laws  do  not  consider 
the  likelihood  of  a  person's  con- 
tinuing to  deal  in  drugs  when  re- 
leased on  bail.  (See  p.  40.) 

— BNDD  did  not  generally  keep  a  close 
watch  on  the  activities  of  narco- 
tics traffickers  released  on  bail. 
(See  p.  40.) 

--The  law  prescribes  maximum  penalties 
for  ceatain  narcotics  violations  but 
does  not  prescribe  minimum  penalties, 
except  for  persons  who  are  engaged  in 
a  continuing  criminal  enterprise  and 
for  special  dangerous  offenders. 
(Controlled  Substances  Act  of  1970 
(84  Stat.  1242).  (See  p.  41.) 

—BNDD  did  not  evaluate  cases  after 
court  proceedings  to  determine  if 
its  investigation  had  been  weak  and 
ineffective.  (See  p.  42.) 

RECOMMENDATIONS 

If  major  narcotics  traffickers  are 
to  be  arrested,  the  Attorney  General 
should  require  DEA  to: 


--Work  closely  with  the  Department  of 
State  to  (1)  persuade  the  Govern- 
ment of  Mexico  to  change  its  laws 
which  inhibit  undercover  work  and 
(2)  persuade  the  Governments  of 
Mexico  and  other  Central  and 
South  American  countries  to  honor 
U.S.  requests  for  extradition  of 
their  citizens  for  violating  U.S. 
drug  laws  or  to  prosecute  their 
citizens  on  the  basis  of  evidence 
supplied  by  the  United  States. 
(See  p.  36.) 

—Make  sure  that  the  classifications 
of  individuals  as  major  traffickers 
are  correct  and  based  on  current 
intelligence.  (See  p.  36.) 

—Increase  efforts  to  investigate 
all  persons  classified  as  major 
traffickers  except  when  circumstan- 
ces dictate  that  it  is  unreason- 
able to  do  so.  (See  p.  36.) 

—Prepare  and  periodically  modify 
plans  for  investigating  and  im- 
mobilizing each  major  trafficker 
selected  for  enforcement  action. 
(See  p.  36.) 

If  arrested  major  narcotics  traf- 
fickers are  to  be  effectively  immo- 
bilized, the  Attorney  General 
should  require  DEA  to: 

--Monitor  arrested  narcotics  traf- 
fickers who  are  most  likely  to 
continue  trafficking  while  free 
on  bail . 

—Establish  a  system  for  evaluating 
cases  after  court  proceedings  in 
order  to  assess  and  improve  en- 
forcement techniques  and  to  train 
agents. 

--Maintain  a  close  association  with 
U.S.  attorneys'  offices  to  obtain 
legal  advice  when  necessary  in 
developing  a  case.  (See  p.  45.) 


Tear  Sheet 
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AGENCY  ACTIONS  AND  UNRESOLVED  ISSUES 

The  Department  of  Justice  agreed  in 
general  with  GAO  and  said  that  in- 
dividual recormendations  that  had 
not  already  been  implemented  were 
being  studied  to  determine  their 
feasibility.  (See  app.  I.)  The 
Department  of  State  and  the  Bureau 
of  Customs,  Department  of  the 
Treasury,  reviewed  pertinent  sections 
of  the  report  and  their  comments  and 
suggestions  were  considered. 


DEA  officials  informed  GAO  on 
November  7,  1973,  that  they  were 
still  considering  various  methods 
for  implementing  some  of  the  GAO 
recommendations  and  that,  when  de- 


cisions were  made,  GAO  would  be  in- 
formed of  the  corrective  actions 
taken. 

MATTERS  FOR  CONSIDERATION 
BY  THE  CONGRESS 

Legislation  has  been  introduced 
to: 

— Amend  Federal  law  to  provide  pre- 
trial detention  measures  for  heroin 
traffickers. 

— Provide  for  mandatory  minimum  pen- 
alties for  narcotics  trafficking. 

The  information  in  this  report  should 
be  of  assistance  to  the  Congress  in 
its  consideration  of  the  legislation. 
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CHAPTER  1 

INTRODUCTION 

Although  the  Drug  Enforcement  Administration  (DEA) 
believes  the  number  of  addicts  is  decreasing,  drug  abuse  is 
still  a  major  social  problem  in  the  United  States.   The 
scope  of  the  problem  cannot  be  assessed  precisely,  but  recent 
Government  data  shows  that: 

--The  United  States  has  more  than  500,000  heroin  ad- 
dicts, still  the  largest  addict  population  in  the 
world. 

--The  direct  cause  of  death  for  about  2,000  people  each 
year  is  drug  abuse.   (In  New  York  City  more  people 
between  the  ages  of  15  and  35  die  from  drug  abuse  than 
from  any  other  cause.) 

--Drug  abuse  is  a  major  cause  of  crime,  and  property 
losses  and  enforcement  costs  related  to  addict- 
initiated  crimes  continue  to  be  substantial. 

--Addicts  need  about  10  to  12  tons  of  heroin  a  year  to 
satisfy  their  habits. 

Efforts  to  control  drug  addiction  have  been  directed  at 
eliminating  both  the  demand  and  the  supply.   Treatment  and 
rehabilitation  programs  have  attempted  to  reduce  individuals' 
dependence  on  drugs  and  enable  them  to  lead  socially  accept- 
able lives.   Enforcement  and  control  programs  have  attempted 
to  curtail  the  supply  of  drugs,  which  should  decrease  the  pos- 
sibility of  nonaddicts  experimenting  with  drugs  and  becoming 
addicted  and  provide  incentive  for  addicts  to  seek  treatment 
to  overcome  their  addiction  rather  than  live  with  it. 

The  Bureau  of  Narcotics  and  Dangerous  Drugs  (BNDD) ,  a 
former  agency  of  the  Department  of  Justice,  was  responsible 
for  reducing  the  availability  of  illicit  drugs  by  enforcing 
Federal  laws  relating  to  narcotics,  marihuana,  and  dangerous 
drugs.   During  fiscal  year  1973,  BNDD  had  a  budget  of  about 
$74  million,  and  as  of  June  30,  1973,  it  had  about  1,600 
agents  and  compliance  investigators  at  its  headquarters, 
V/ashington,  D.C.;  19  regional  offices;  and  94  district  of- 
fices . 
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Reorganization  Plan  No.  2  abolished  BNDD,  effective 
July  1,  1973,  and  transferred  to  a  newly  created  Drug  En- 
forcement Administration  (DEA)  in  the  Department  of  Justice 
all  the  functions  and  personnel  of  (1)  BNDD,  (2)  the  Office 
for  Drug  Abuse  Law  Enforcement,  and  (3)  the  Office  of  Na- 
tional Narcotics  Intelligence.   Also  transferred  to  DEA  were 
Bureau  of  Customs  personnel  and  functions  related  to  domestic 
and  foreign  narcotics  law  enforcement.   The  purpose  of  the 
reorganization  was  to  consolidate  into  one  agency  all  Federal 
drug  law  enforcement  activities.   DEA  has  requested  an  ap- 
propriation of  about  $107  million  for  fiscal  year  1974. 

Since  1971  we  have  issued  several  reports  on  combating 
drug  abuse.   (See  app.  III.) 

The  programs  and  activities  discussed  in  this  report 
were  BNDD's  responsibility;  however,  since  DEA  now  has  re- 
sponsibility for  Federal  narcotics  law  enforcement,  our  rec- 
ommendations are  directed  to  DEA. 

BNDD-furnished  pictures  of  various  forms  of  opium,  its 
derivatives,  and  the  equipment  used  by  addicts  are  on  page 
7.   Also,  BNDD's  estimate  of  the  heroin  problem  and  reported 
achievements  for  1970,  1971,  and  1972  are  shown  in  appendix 
II. 
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CHAPTER  2 


BNDD'S  PROGRAMS  FOR 


IMMOBILIZING  MAJOR  DRUG  TRAFFICKERS 


According  to  BNDD,  although  some  heroin  is  smuggled 
into  the  United  States  by  small,  independent  operators,  most 
is  smuggled  in  by  organized  rings  of  traffickers  through  ex- 
tensive national  and  international  distribution  systems. 
Because  only  the  Federal  Government  has  the  jurisdiction  to 
stop  the  flow  of  illicit  drugs  into  the  United  States,  BNDD 
committed  its  resources  to  breaking  up  the  major  organized 
rings  of  the  illicit  drug  distribution  systems.   BNDD's  main 
objective  was  to  arrest  and  prosecute  those  major  traffickers 
whose  immobilization  would  have  the  most  significant  impact 
on  reducing  the  availability  of  illicit  drugs.   Under  this 
approach,  called  the  systems  approach,  major  traffickers 
were  identified  and  classified  into  a  series  of  major  and 
secondary  systems. 

In  January  1972,  BNDD  decided  to  modify  its  approach  to 
more  adequately  manage  enforcement  operations  and  to  evaluate 
its  effectiveness.   This  modified  approach,  called  the 
Geographic  Drug  Enforcement  Program  (G-DEP)  ,  was  implemented 
in  July  1972. 

THE  SYSTEMS  APPROACH 

To  establish  the  systems  approach,  BNDD,  in  September 
1969,  directed  its  regional  offices  to  debrief  active  in- 
formants, review  investigative  files,  and  survey  intelligence 
of  other  law  enforcement  agencies  to  identify  illicit  drug 
distribution  systems.   The  offices  were  required  by 
November  30,  1969,  to  submit  organization  charts  for  the 
systems,  flow  charts  outlining  sources  and  distribution 
channels,  geographic  outlines  of  each  system,  and  complete 
backgrounds  of  the  major  traffickers  in  each  system.. 

A  headquarters-regional  office  task  force  was  formed 
to  analyze  the  data  submitted  by  the  regional  o.^ices  and 
develop  the  final  systems  framework.   Those  traffickers  who 
dealt  with  each  other  were  grouped  into  what  was  called  a 
drug  distribution  system.   The  task  force  classified  these 
systems  as  major  or  secondary,  depending  on  the  intelligence 
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available  on  the  volume  of  drugs  distributed,  the  number  of 
traffickers  involved,  and  other  information. 

Nine  major  and  75  secondary  systems  were  identified  in 
early  1970.   BNDD  estimated  that  the  nine  major  systems  sup- 
plied about  80  percent  of  the  Nation's  heroin,  almost  100  per- 
cent of  the  cocaine,  tons  of  marihuana,  and  millions  of  doses 
of  dangerous  drugs.   The  systems'  distribution  networks 
spread  throughout  the  United  States  and  extended  through 
countries  all  over  the  world.   In  late  1970,  BNDD  identified 
a  10th  major  system  from  intelligence  supplied  by  the  Bureau 
of  Customs.   About  1,100  individuals  were  identified  as  major 
traffickers  in  the  10  systems  and  were  selected  for  investiga- 
tion and  immobilization. 

The  complexity  of  the  systems  approach  imposed  important 
management  responsibility  on  BNDD  personnel,  who  had  to  in- 
sure that: 

--Major  traffickers  were  correctly  identified. 

--Regional  resources  were  directed  toward  iTiimobilizing 
selected  traffickers. 

--Progress  in  achieving  the  approach's  objectives  was 
evaluated. 

The  following  shortcomings  in  accomplishing  each  of 
these  functions  contributed  to  BNDD's  difficulties  in  ef- 
fectively managing  the  systems  approach  and  led  to  the  imple- 
mentation of  G-DEP,  which  was  designed  to  correct  these 
shortcomings . 

Identifying  drug  traffickers 

BNDD's  criteria  for  identifying  major  traffickers  under 
the  approach  were  not  clearly  defined  and  instructions  to 
the  regions  on  developing  information  about  drug  distribution 
systems  to  submit  to  the  task  force  did  not  include  specific 
criteria  for  measuring  the  relative  importance  of  individual 
traffickers.   The  only  criterion  for  measuring  the  importance 
of  a  trafficker  was  whether  immobilization  of  the  trafficker 
"would  make  a  significant  impact  on  the  availability  of 
illicit  drugs  in  the  United  States." 
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The  task  force,  responsible  for  evaluating  the  regional 
submissions,  also  did  not  have  specific  criteria  for  assess- 
ing the  importance  of  the  traffickers  reported  by  the  regions. 
The  task  force  relied  on  the  significant  impact  criterion 
mentioned  above  and  the  experience  of  its  members  in  identify- 
ing the  systems. 

Because  of  the  lack  of  adequate  and  current  data,  some'" 
individuals  were  wrongly  identified  as  major  traffickers. 
For  example,  the  major  systems  included  dead  or  incarcerated 
traffickers  and  lower  echelon  traffickers,  such  as  couriers 
or  pushers.   Our  review  of  files  on  3  of  the  10  major  systems 
showed  that  these  3  systems  included  the  names  of  at  least 
46  dead  or  incarcerated  persons  and  23  lower  echelon 
traffickers.  . • 

Direction  of  regional  office  resources 

BNDD  headquarters  initially  provided  the  regions  with  a 
list  of  traffickers  but  did  not  assign  them  specific  targets 
or  priorities  and  did  not  provide  them  with  guidelines  for 
directing  their  manpower  resources  toward  immobilizing  major 
traffickers . 

Therefore,  some  regional  offices  were  concentrating  on 
"targets  of  opportunity"-- those  considered  vulnerable,  mostly 
lower  echelon  traffickers. 

BNDD's  Office  of  Inspection,  reporting  in  1970  on  the 
overall  operation  of  the  New  York  regional  office,  stated 
that: 

"*  *  *  the  region  should  direct  the  enforcement  efforts 
of  all  groups  toward  specific  systems  targets  for 
immobilization  to  prevent  investigative  overlap. 
Emphasis  should  be  placed  on  the  allocation  of  man- 
power to  primary  and  secondary  systems.   Target  of 
opportunity  cases  should  be  more  carefully  selected 
so  that  enforcement  is  not  diverted  from  systems 
objectives." 

In  1971  and  1972  the  Office  of  Inspection  made  somewhat 
similar  comments  regarding  the  Philadelphia  and  Chicago 
regional  offices. 
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Notwithstanding  the  Office  of  Inspection  reports,  BNDD 
headquarters  did  not  provide  the  regions  with  guidelines  for 
allocating  manpower  to  specific  targets  and  some  regions 
continued  to  select  targets  of  opportunity  for  investigation. 
Since  July  1971  and  December  1971,  the  Los  Angeles  and  New 
York  offices,  respectively,  have  continued  to  devote  more 
time  to  target-of-opportunity  cases  than  to  investigations 
of  major  traffickers.    ,        . 

Evaluating  progress 

BNDD  did  not  know  how  many  major  traffickers  were 
immobilized  as  a  result  of  the  systems  approach  nor  how  many 
were  immobilized  while  the  systems  approach  was  operating. 
Therefore,  it  could  not  find  out  the  approach's  strengths 
or  weaknesses . 

BNDD  used  field  visits,  inspection  reports,  and  produc- 
tivity analyses  to  evaluate  the  approach.   Its  evaluation 
emphasized  the  number  of  traffickers  arrested  and  the  quantity 
and  dollar  value  of  drugs  seized;  the  evaluation,  however, 
did  not  specifically  report  on  the  progress  being  made  in 
arresting  or  immobilizing  major  traffickers  and,  therefore, 
was  not  meaningful  in  determining  whether  the  approach  was 
effective . 

By  January  1970,  BNDD  had  identified  nine  major  systems 
involving  971  major  traffickers  and  had  targeted  them  for  im- 
mobilization within  a  3-year  period.   In  late  1970,  BNDD, 
through  intelligence  supplied  by  the  Bureau  of  Customs, 
identified  a  10th  major  system  involving  145  traffickers  and 
targeted  it  for  immobilization  by  late  1973.   By  January  1970 
about  1,500  secondary  system  traffickers  were  also  targeted 
for  priority  enforcement  action,  75  percent  of  whom  were  to 
be  immobilized  within  1  year. 

Due  to  the  many  drug  traffickers  selected  for  priority 
enforcement  action,  the  demands  on  BNDD  resources,  the  capa- 
bility of  the  distribution  systems  to  acquire  new  members, 
and  the  changing  trafficking  patterns  of  the  systems,  the  long- 
range  goals  of  the  systems  approach  could  not  be  achieved. 
Even  though  BNDD  disrupted  several  major  systems  and  immobi- 
lized numerous  traffickers  as  of  July  1,  1972--when  the 
approach  was  replaced  by  G-DEP--BNDD  records  showed  that  all 
10  major  systems  were  still  operating.   Eight  systems  were 
essentially  unchanged;  two  had  been  severely  disrupted  but 
were  still  operating. 
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G-DEP 

By  January  1972,  BNDD  recognized  that  the  systems  ap- 
proach was  not  producing  the  desired  results;  heroin  avail- 
ability simply  had  not  been  reduced.   Consequently,  BNDD 
decided  to  revise  its  approach  to  more  adequately  manage 
enforcement  operations  and  measure  its  effectiveness. 

The  revised  approach,  G-DEP,  was  implemented  in  July 
1972.   Its  objective,  like  that  of  the  systems  approach,  is 
to  direct  priority  enforcement  action  against  major  illicit 
drug  distribution  organizations.   The  principal  difference 
is  that,  under  the  systems  approach,  traffickers  were  identi- 
fied as  members  of  specific  illicit  drug  distribution  systems 
whereas,  under  G-DEP,  they  are  identified  according  to  their 
importance  and  are  classified  by  the  type  of  drug  they  traffic 
in  and  the  area  where  they  traffic. 

Identifying  major  traffickers 

Under  G-DEP,  BNDD  used  predetermined  criteria  to  identify 
traffickers  for  priority  enforcement  action.   The  criteria 
spell  out  the  specific  factors  which  are  to  be  considered  in 
determining  whether  a  person  is  a  class  I,  II,  III,  or  IV 
trafficker.   For  example,  an  individual  would  be  identified 
as  a  class  I  domestic  trafficker  if  evidence  or  intelligence 
indicated  that  he  was  operating  in  the  United  States  as  head 
of  a  smuggling  ring  and  had  sold  2.2  pounds  of  heroin  or 
cocaine,  70  percent  pure  or  higher.   If  evidence  or  intelli- 
gence indicated,  however,  that  an  individual  had  sold  only 
1.1  pounds  of  heroin  or  cocaine,  35  percent  pure  or  higher, 
he  would  be  identified  as  a  class  II  trafficker. 

Major  traffickers  are  identified  as  class  I,  II,  or  III 
according  to  their  importance;  all  other  traffickers  are 
identified  as  class  IV.   Detailed  criteria  for  identifying 
drug  traffickers  are  shown  in  appendix  IV. 

BNDD  headquarters  was  responsible  for  initially  identify- 
ing class  I  and  II  traffickers  because  it  was  the  central 
collection  point  for  the  intelligence  gathered  on  the  major 
traffickers  associated  with  the  10  major  systems  identified 
under  the  systems  approach.   As  a  result  of  headquarters* 
review  of  the  10  major  systems,  about  250  class  I  and  II 
traffickers  were  initially  identified. 
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After  they  were  identified,  the  regions  were  assigned 
responsibility  for  maintaining  current  lists  of  traffickers 
and  identifying  new  class  I  and  II  traffickers.   The  regions 
must  support  their  new  identifications  by  either  direct  evi- 
dence or  intelligence.   Headquarters  reviews  the  regions' 
identifications  and  approves  or  disapproves  them.   Class  III 
and  IV  traffickers  are  identified  by  the  regions  and  are  not 
subject  to  headquarters  approval. 

Traffickers  are  also  classified  by  "geo-drug  areas," 
a  BNDD  term  used  to  associate  specific  illicit  drugs  with 
geographic  locations.   For  example,  a  trafficker  dealing  in 
heroin  and  operating  in  the  United  States  would  be  classified 
in  geo-drug  area  4;  a  trafficker  dealing  in  heroin  but  oper- 
ating in  Latin  America  would  be  classified  in  geo-drug  area  2, 
These  classifications  determine  who  is  responsible  for  partic- 
ular traffickers  and  who  becomes  responsible  when  traffickers 
and  distribution  systems  change  patterns  and  areas  of  opera- 
tion.  The  six  geo-drug  areas  (representing  the  principal 
worldv\?ide  trafficking  situations)  are: 

Geo-drug  area         Area  Illicit  drugs 

1  Europe-Middle  East  Heroin,  morphine,  opium 

-  2  Latin  America  Heroin,  cocaine 

3  Southeast  Asia  Heroin,  morphine,  opium 

4  United  States  and 

Canada  Heroin,  cocaine 

5  Worldwide  Dangerous  drugs 

6  Worldwide  Hashish,  marihuana 

Direction  of  regional  office  operations 

BNDD  provided  that,  as  a  general  guide  for  allocating 
manpower  resources  under  G-DEP,  80  percent  of  BNDD  enforce- 
ment manpower  should  be  directed  at  arresting  and  prosecuting 
class  I,  II,  and  III  traffickers  (priority  targets).   A  head- 
quarters unit  established  by  BNDD  and  continued  by  DEA  has 
overall  responsibility  for  managing  G-DEP.   This  unit  is 
responsible  for: 

"*  *  *  ^j^g  total  Bureau  enforcement  program  so  that 
all  regions  are  moving  toward  a  common  goal;  to  assure 
that  necessary  assistance  is  provided  the  field;  and 
to  see  that  the  separate  components  of  the  program 
are  implemented  effectively  by  focusing  efforts  at 
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most  significant  substantive  violations  and 
conspiracies." 

The  unit  consists  of  seven  geo-drug  area  managers  and 
as  many  coordinators  as  needed  to  assist  them.   One  manager 
is  assigned  to  each  of  the  six  geo-drug  areas  except  for 
geo-drug  area  4  (United  States  and  Canada) ,  which  has  two 
managers. 

Evaluating  progress 

Geo-drug  area  managers  must  keep  statistical  data 
necessary  for  ascertaining  the  effectiveness  of  G-DEP.   The 
data,  required  monthly  on  class  I  and  II  traffickers,  includes 
the  trafficker's  name  and  file  number,  the  date  he  was  identi- 
fied for  priority  action,  and  the  date  of  any  change  in  status. 
DEA  also  keeps  data  on  the  kinds  and  quantities  of  drugs 
seized,  which  should  assist  in  measuring  G-DEP's  effectiveness. 

Applying  G-DEP  to  foreign  situations 

BNDD  European  region  officials  told  us  that  their 
objective,  under  G-DEP,  was  to  gather  intelligence  on  the 
major  targets  identified  within  their  area  and  to  exploit 
such  information  when  possible.   However,  the  European 
regional  office  cannot  investigate  any  trafficker  without 
the  concurrence  and  cooperation  of  foreign  law  enforcement 
agencies.   Further,  since  neither  BNDD  nor  local  authorities 
can  use  essential  techniques,  such  as  viiretaps  and  surveil- 
lance, BNDD  is  hindered  in  collecting  intelligence  on  major 
traffickers.   BNDD  considers  the  above-mentioned  techniques 
vital  in  developing  a  conspiracy'  case. 

Some  European  countries  do  not  permit  law  enforcement 
authorities  to  use  conspiracy  as  a  basis  for  prosecution. 
Even  in  countries  that  do  permit  conspiracy  cases  to  be 
developed,  it  would  be  virtually  impossible  to  convince  some 
of  the  foreign  law  enforcement  authorities  to  try  to  develop 
such  a  case  against  a  class  I  trafficker  without  some  evidence 
to  link  his  illicit  activities  to  a  recent  narcotics  seizure. 


'In  criminal  laws,  conspiracy  is  a  confederacy  between  two 
or  more  persons  for  the  purpose  of  committing,  by  their 
joint  efforts,  some  unlawful  or  criminal  act. 
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European  regional  officials  told  us  that  foreign  police 
are  usually  reluctant  to  gather  intelligence  on  the  traf- 
fickers BNDD  selects  for  priority  action  because  (1)  their 
countries  have  exerted  pressure  on  their  enforcement  agencies 
to  seize  illicit  drugs  and  clandestine  laboratories,  (2)  law 
enforcement  agencies  do  not  have  enough  narcotics  agents  to 
honor  BNDD's  frequent  requests  for  current  intelligence  on 
traffickers'  activities,  and  (3)  local  police  officials  may 
disagree  with  BNDD's  selection  of  traffickers  for  priority 
action. 

CONCLUSIONS 

G-DEP  is  designed  to  correct  the  deficiencies  in  the 
systems  approach.   Of  particular  merit  are  the: 

--Specific  criteria  for  determining  the  relative 
importance  of  traffickers. 

--General  guide  that  80  percent  of  enforcement  re- 
sources should  be  directed  at  priority  targets. 

--Headquarters  unit  established  to  coordinate  regional 
enforcement  efforts,  especially  with  regard  to  the 
more  important  targets. 

--Information  accumulated  to  form  the  basis  for  evalu- 
ating the  effectiveness  of  G-DEP. 

G-DEP,  if  properly  implemented,  should  assist  DEA  in: 

--Obtaining  reasonable  uniformity  and  validity  in 

identifying  and  classifying  traffickers  for  enforce- 
ment action. 

--Controlling,  coordinating,  and  analyzing  investigations, 

--Evaluating  G-DEP 's  performance. 
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CHAPTER  3 

PROBLEMS  IN  ARRESTING  MAJOR  TRAFFICKERS 

From  July  1,  19  71,  to  January  1,  1973,  BNDD  arrested 
7,402  individuals  for  narcotics,  marihuana,  and  dangerous 
drugs  violations  and  cooperated  with  State,  local,  and 
foreign  agencies  in  making  4,575  other  arrests  (3,690  with 
State  and  local  agencies  and  885  with  foreign  agencies). 
Many  of  these  arrests  involved  major  narcotics  traffickers, 
but  we  were  unable  to  obtain  statistics  on  how  many.   For 
example,  in  October  19  72,  through  BNDD  and  Bureau  of  Customs 
efforts,  a  major  international  heroin  ring  operating  in 
Europe,  South  America,  and  the  United  States  was  broken  up. 
BNDD  estimated  that  this  ring  was  responsible  for  smuggling 
one- fourth  of  all  heroin  reaching  the  eastern  part  of  the 
United  States. 

In  April  1973,  65  traffickers,  including  6  class  I  and 
16  class  II  traffickers,  were  arrested  in  New  York  by  a  task 
force  of  approximately  130  officers  from  BNDD,  the  Office 
for  Drug  Abuse  Law  Enforcement,  the  New  York  City  Police 
Department,  the  Internal  Revenue  Service,  and  the  Department 
of  the  Treasury's  Bureau  of  Alcohol,  Tobacco  and  Firearms. 
These  arrest  were  a  result  of  BNDD's  investigation  which 
began  in  November  19  71  in  cooperation  with  the  New  York  City 
Police  Department. 

The  pictures  on  the  following  pages  demonstrate  law 
enforcement  methods  to  arrest  traffickers. 
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Law  Enforcement  Methods  Used 
To  Arrest  Narcotics  Traffickers 


BNDD-furnished  photos 


Surveillance 
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Surveillance 


Wiretap 
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Above-Planning     the     arrest 


Left-Undercover     buy 


BNDD-furnished  photos 
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BNDD-furnished  photos 


Undercover     buys 
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BNDO-furnished  photos 


Arrests 
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Although  BNDD  has  arrested  many  traffickers,  many  of 
the  major  traffickers  identified  under  the  systems  approach-- 
some  of  whom  were  identified  as  early  as  December  1969-- 
were  still  trafficking  in  drugs  as  of  July  1972.   To  deter- 
mine the  obstacles  to  arresting  major  traffickers,  we  reviewed 
BNDD's  activities  relating  to  90  of  these  traffickers.   For 
our  review  we  selected,  from  the  250  class  I  and  II  traffickers 
who  were  originally  identified  under  the  systems  approach  (see 
p.  13)  ,  those  who  were  subsequently  reassigned  for  investiga- 
tion under  G-DEP  to  the  New  York,  Miami,  Los  Angeles,  or 
European  regional  offices . 

We  chose  these  traffickers  because  they  were  considered 
to  be  the  most  important  and  the  most  difficult  to  immobilize. 
We  reviewed  each  trafficker's  case  file  and  discussed  each 
case  with  the  BNDD  agent  assigned.   The  number  of  traffickers 
whose  files  we  reviewed  in  each  region  and  the  investigative 
status  at  the  time  of  our  review  are  shown  below. 


Being 

Not  being 

Re- 

investi- 

investi- 

Arrested 

BNDD  region 

viewe 

A 

gated 

gated 

(note  a) 

Miami 

29 

17 

12 

- 

Los  Angeles 

29 

13 

9  :_ 

7 

New  York 

16 

11 

4 

1 

European 

16 

■  S 

10 

1 

Total      £0        i4         1^        «2 

^These  individuals  were  arrested  before  G-DEP  began;  however, 
according  to  G-DEP  procedures,  arrested  individuals  are  con- 
sidered potential  traffickers  until  incarcerated. 

The  files  showed  the  following  obstacles  to  arresting 
traffickers:   (1)  they  were  skilled  (for  example,  they  did 
not  personally  handle  illicit  drugs) ,  (2)  they  lived  or 
operated  outside  the  United  States  where  BNDD  activities  and 
authority  were  limited,  or  (3)  their  cases  were  not  being  in- 
vestigated due  to  lack  of  informants,  intelligence,  and/or 
BNDD  resources.   We  also  found  other  factors  which  made 
arrests  difficult,  such  as  (1)  some  individuals  had  been 
erroneously  identified  as  major  traffickers,  (2)  written 
plans  for  investigations  were  lacking,  and  (3)  better  coordi- 
nation between  BNDD  and  other  Federal  law  enforcement  agencies 
was  needed. 
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TRAFFICKERS'  SKILLS 

Traffickers'  skillfullness  and  the  difficulty  in 
obtaining  informants  were  the  reasons  BNDD  agents  most  often 
gave  for  not  having  arrested  the  traffickers.   BNDD  agents 
described  the  major  traffickers  as  being  highly  skilled  in 
their  activities  and  told  us  that  certain  traits,  common  to 
all  major  traffickers,  make  it  difficult  to  arrest  them. 
For  example: 

--Major  traffickers  deal  only  with  trusted  friends  they 
have  known  for  many  years.   This  diminishes  the  possi- 
bility of  introducing  undercover  agents  to  the 
traffickers  and  makes  it  difficult  to  find  reliable 
informants.   Many  times,  however,  friendship  is  not 
the  only  bond;  fear  of  swift  reprisal  for  any  breach 
of  trust  is  also  a  significant  factor, 

--Major  traffickers  do  not  handle  illicit  drugs  and  are 
often  separated  by  3  or  4  organizational  levels  from 
persons  who  do  handle  the  drug  (the  ones  who  will  deal 
with  strangers--such  as  undercover  agents). 

MAJOR  TRAFFICKERS  LIVING  OR  OPERATING 
OUTSIDE  THE  UNITED  STATES 

Besides  being  skilled,  42  of  the  90  major  traffickers 
reviewed  lived  or  operated  outside  the  United  States  where 
BNDD  authority  and  activities  were  limited.   Of  the  42  major 
traffickers,  12  resided  in  Mexico  and  were  assigned  to  the 
BNDD  Los  Angeles  regional  office  for  enforcement  action. 
These  traffickers  seldom  entered  the  United  States  and  there- 
fore would  have  to  be  arrested  in  Mexico  by  Mexican  Police. 
Los  Angeles  regional  officials  pointed  out  that  BNDD's  ef- 
forts in  Mexico  were  restricted  by: 

1.  Lack  of  legal  authority  to  develop  a  case  or  to 
make  an  arrest  in  Mexico. 

2.  Mexican  laws  which  inhibit  undercover  work.   Under 
Mexican  laws,  the  buyer  of  illicit  drugs--even  if 
he  is  an  undercover  law  enforcement  agent- -is  as 
guilty  as  the  seller.   Therefore,  law  enforcement 
agents  cannot  buy  illicit  drugs  but  must  arrange 
for  the  Mexican  authorities  to  arrest  a  trafficker 
for  possession  prior  to  the  exchange  of  the  drugs. 
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Because  he  cannot  make  "buys"  an  undercover  agent 
has  difficulty  establishing  the  credibility  neces- 
sary for  penetrating  the  higher  levels  of  drug- 
trafficking  organizations. 

3.    Mexico's  past  refusal  to  extradite  its  citizens  to 
the  United  States  for  alleged  violations  of  U.S. 
laws. 

Of  the  12  major  traffickers  living  in  Mexico,  1  was 
arrested  in  Mexico  in  May  1972  and  4  had  been  indicted  but 
not  arrested  as  of  February  1973.   The  outstanding  arrest  war- 
rants for  the  four  indicted  traffickers  are  not  current  (1949, 
1959,  1963,  and  1966),  and  the  chances  for  arrest  on  these 
warrants  appear  slim.   Three  of  the  four  indicted  traffickers, 
according  to  BNDD  records,  are  Mexican  citizens.   Because  of 
the  age  of  the  cases,  the  Department  of  State  could  not  readily 
tell  us  whether  it  had  sought  extradition  of  the  four.   If  ex- 
tradition was  sought,  it  is  unlikely  that  it  would  have  been 
honored  in  view  of  Mexico's  past  refusals  to  extradite  its 
citizens.   BNDD  told  us  that,  although  Mexico  had  refused  to 
extradite  its  citizens,  it  can  try  its  citizens  under  Mexican 
law  for  alleged  violations  of  U.S.  laws  based  on  evidence 
furnished  by  the  United  States.   However,  at  the  time  of  our 
review,  BNDD  had  never  used  this  approach. 

Nine  of  the  major  traffickers  whose  case  files  we  reviewed 
were  citizens  of,  or  operated  in,  various  Central  and  South 
American  countries  and  were  assigned  for  investigation  to  the 
BNDD  Miami  regional  office.   BNDD  secured  sealed  indictments 
against  four  of  the  nine  traffickers  on  the  basis  of  evidence 
obtained  in  the  United  States;  however,  arresting  them  is  dif- 
ficult because  they  live  in  countries  which  will  not  extradite 
their  citizens.   Sealed  indictments  were  obtained  so  that  it 
would  not  become  public  knowledge  that  the  traffickers  had  been 
indicted  and  so  that  the  traffickers  could  be  arrested  immedi- 
ately if  they  entered  the  United  States. 

State  Department  officials  advised  us  that  in  many 
countries  any  extradition  of  nationals  might  require  the 
countries  to  change  their  customs,  laws,  or  sometimes  their 
constitutions.   The  officials  pointed  out  that  any  accomplish- 
ments in  this  area  would  naturally  require  long-term  efforts. 
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Sixteen  of  the  90  major  traffickers  lived  in  Europe, 
and  BNDD's  European  regional  office  was  assigned  responsibil- 
ity for  investigation.   BNDD' s  activities  in  Europe  were 
limited  because  the  police  forces  of  many  European  countries 
do  not,  and  in  some  countries  cannot,  use  enforcement  techni- 
ques, such  as  informants,  wiretaps,  and  undercover  v;ork,  which 
BXDD  feels  are  essential  in  developing  cases  against  major 
traffickers .  .  .  , 

Five  of  the  major  traffickers  lived  in  Canada  and  sup- 
plied narcotics  to  the  United  States.   A  BNDD  agent  told  us 
that  coordination  and  cooperation  with  Canadian  law  enforce- 
ment agencies  had  been  good;  however,  the  traffickers  were 
so  well  insulated  that  BNDD  efforts  were  limited  to  collect- 
ing intelligence.       ,      ,.,      .       . 

Although  local  laws  inhibiting  undercover  work  and  cer- 
tain countries'  refusal  to  extradite  their  citizens  to  the 
United  States  were  major  factors  which  hindered  BNDD's  efforts 
in  immobilizing  narcotics  traffickers,  we  found  little  indica- 
tion that  BNDD  had  seriously  tried  to  get  the  State  Department 
to  persuade  these  countries  to  change  their  laws  and/or  permit 
extradition.   We  believe  that  BNDD  should  make  a  concerted 
effort,  through  cooperation  with  the  State  Department,  to  get 
other  countries  to  recognize  the  need  for  change  and  to  act 
accordingly . 
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INVESTIGATING  CASES        . .  .  ' 

To  immobilize  identified  major  narcotics  traffickers, 
it  is  necessary  to  keep  them  under  constant  investigation. 
We  reviewed  90  cases  and  found  that  in  35  the  traffickers 
were  not  being  investigated.   BNDD  officials  told  us  that 
these  cases  were  not  being  investigated  primarily  because  of 
a  lack  of  informants  and  intelligence  and/or  a  lack  of  re- 
sources .  ,  ;  :  ..      .:  ' 

We  recognize  that  it  may  not  be  feasible  or  practical 
for  BNDD  to  investigate  all  major  identified  narcotics  traf- 
fickers all  the  time;  however,  because  the  percentage  of 
cases  not  being  investigated  was  high--38.8  percent--and 
because  some  of  the  35  cases  should  have  been  kept  under 
investigation,  we  believe  BNDD  should  increase  its  efforts 
to  keep  more  identified  major  traffickers  under  investigation. 

A  summary  of  the  cases  not  being  investigated  by  BNDD 
regional  offices  follows. 

New  York  regional  office--16  cases  reviewed,  4  not  being 
investigated.   One  of  the  four  involved  a  fugitive  wanted 
by  the  New  York  Police  Department  on  a  murder  charge,  and 
we  agree  it  should  no  longer  be  investigated.   However, 
BNDD  told  us  that  the  other  cases  were  not  being  investigated 
because  of  a  lack  of  informants.   Two  cases,  BNDD  said,  in- 
volved traffickers  who  were  too  well  insulated  for  normal 
enforcement  techniques  to  be  effective.   It  may  be  true  that 
these  traffickers  are  untouchable  without  informants;  how- 
ever, these  are  major  traffickers  and  we  believe  that  BNDD 
should  not  give  up  trying  to  immobilize  them.   By  keeping 
them  under  investigation,  it  might  be  possible  to  develop 
leads  on  other  illegal  activities,  such  as  income  tax  eva- 
sion, which  might  be  used  to  immobilize  them.   Investigations 
would  also  show  who  they  are  dealing  with,  which  might  be 
used  as  leads  in  developing  informants  who  would  provide  in- 
formation to  immobilize  them. 

European  regional  office--16  cases  reviewed,  10  not 
being  investigated.   European  regional  officials  told  us 
that  one  of  these  cases  had  been  turned  over  to  the  French 
police  for  investigation.   We  agree  that  DEA  should  not  in- 
vestigate this  case  while  it  is  being  investigated  by  the 
French  police.   However,  concerning  the  other  nine  cases, 
regional  officials  informed  us  that  traffickers  may  become 
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inactive  for  indefinite  periods  of  time,  particularly  after 
they  make  a  shipment  of  narcotics,  making  it  difficult  to 
obtain  intelligence.   However,  the  fact  that  it  is  difficult 
to  obtain  intelligence  is  no  justification  for  not  trying. 
BNDD's  files  contained  no  information  indicating  that  these 
traffickers  intended  to  discontinue  their  operations  perma- 
nently.  Therefore,  for  BNDD  to  be  in  a  position  to  know 
when  a  trafficker  is  getting  ready  to  make  another  shipment 
and  to  take  action  to  immobilize  him,  he  should  be  kept 
under  investigation. 

Los  Angeles  regional  office--29  cases  reviewed,  9  not 
being  investigated.   The  nine  traffickers  had  been  indicted 
but  not  arrested  (four  because  they  lived  in  Mexico  and  five 
because  their  whereabouts  were  unknown).   We  agree  that 
these  cases  should  not  be  kept  under  active  investigation. 
However,  followup  action  should  be  taken  to  try  to  locate 
these  traffickers,  such  as  (1)  asking  all  agents  to  ask 
their  informants  if  they  know  the  whereabouts  of  these  traf- 
fickers, (2)  asking  the  Federal  Bureau  of  Investigation  to 
include  them  in  its  National  Crime  Information  Center's 
wanted  list  and  (3)  asking  the  Immigration  and  Natraliza- 
tion  Service  to  include  them  in  its  lookout  book.   In  re- 
viewing the  nine  cases  we  noted  only  two  instances  of  follow- 
up  action.   In  one  instance  an  informant  was  asked  if  he 
knew  the  whereabouts  of  the  trafficker.   The  other  instance 
involved  asking  the  post  office  if  it  had  a  new  address  for 
the  trafficker. 

Miami  regional  office--29  cases  reviewed,  12  not  being 
investigated.   One  case  involved  a  trafficker  who  was  serv- 
ing a  3-month  prison  term  for  tax  evasion.   We  agree  that 
this  trafficker  should  not  be  investigated  while  in  jail. 
However,  Miami  regional  officials  told  us  that  5  of  the  11 
remaining  cases  were  not  being  investigated  because  of  a 
lack  of  either  intelligence  or  informants  and  6  were  not 
being  investigated  because  of  the  lack  of  resources.   We 
have  already  stated  above  that  we  believe  that  major  traf- 
fickers should  be  investigated  to  obtain  intelligence  and 
to  develop  informants.   We  recognize  that  lack  of  resources 
is  a  problem,  and  details  of  this  problem  are  set  forth 
below.   However,  BNDD  possibly  could  use  its  resources  better. 
We  did  not  make  a  detailed  analysis  of  BNDD's  use  of  re- 
sources; however,  we  did  note  that,  althougli  the  six  major 
traffickers  were  not  being  investigated,  the  Miami  regional 
office  was  investigating  lower  level  traffickers. 
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Lack  of  resources 

Besides  the  six  cases  not  being  investigated  because 
of  a  lack  of  resources,  investigations  of  three  other  cases 
were  curtailed  because  of  a  lack  of  resources.   For  example, 
the  agent  assigned  to  an  investigation  involving  one  class 
I  and  two  class  II  traffickers  was  reassigned  after  29  months 
of  effort  because  resources  were  not  available  to  continue 
the  investigation  and  because  the  agent  would  be  more  effec- 
tive by  concentrating  on  a  more  active  investigation. 

BNDD  headquarters  was  aware  of  the  problem  and  had 
been  assigning  new  agents  to  the  region.   As  of  December  1972, 
the  Miami  regional  office  had  94  agents.   The  Regional  Di- 
rector told  us,  however,  that  he  needed  more  agents  because   i 
drug  traffic  through  south  Florida,  Puerto  Rico,  and  the 
Caribbean  was  increasing. 


Another  reason  cases  were  not  being  investigated  in  the 
Miami  region  was  that  many  of  the  94  agents  assigned  to  that 
region  were  not  available  for  investigative  duty.   For  ex- 
ample, on  August  3,  1972,  only  55  of  the  94  agents  were 
available  for  investigating  cases,  as  shown  below. 

Agents  assigned  ,                  94 

Less: 

On  loan  to  the  Office  of  Drug  Abuse  Law 

Enforcement  •       15 

Extended  illness  3 

Awaiting  removal    .  1 

I    New  agents  awaiting  school^  5  - 

Assigned  to  training  and  prevention  2 

Assigned  to  technical  work  3 

Assigned  to  compliance  work  9 

Strike  force  representative  -        _|_1 

'  Total  not  available  39 

Total  available  for  investigating  cases         _55 

BNDD  headquarters  has  recognized  the  need  for  more 
agents  not  only  in  the  Miami  region  but  throughout  BNDD. 
Since  1968,  the  number  of  agents  has  been  increased  by  about 
850. 
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In  our  report  to  Congressman  Charles  B.  Rangel  entitled 
"Efforts  to  Prevent  Heroin  from  Illicitly  Reaching  the 
United  States"  (6-164031(2),  Oct.  20,  1972),  we  pointed  out 
that  lack  of  staff  was  a  problem  in  BNDD's  European  regional 
office.   Lack  of  staff  continues  to  be  a  problem.   The 
European  regional  office  had  24  agents  stationed  in  England, 
France,  Germany,  Belgium,  Spain,  Italy,  and  Morocco.   These 
agents  are  charged  principally  with  providing  foreign  country 
law  enforcement  agencies  with  operational  assistance  to 
enable  them  to  make  drug  seizures  and  arrests.   ,. 

BNDD  European  regional  officials  are  aware  of  several 
areas  in  Europe  where  underworld  activity  has  reached  such 
proportions  that  an  additional  agent  should  be  assigned  to 
the  area  or  a  district  office  should  be  established.   A  re- 
gional official  told  us,  however,  that,  because  of  political 
or  diplomatic  ramifications,  the  regional  office  could  not 
just  open  or  close  a  district  office  when  staff  became  avail- 
able or  traffic  patterns  changed. 

IDENTIFYING  CLASS  I  AND  II  TRAFFICKERS 

Valid  identification  of  major  traffickers  is  a  critical 
element  in  immobilizing  them.   The  number  and  level  of  im- 
portance of  the  traffickers  identified  are  two  of  the  pri- 
mary considerations  in  assigning  manpower  to  investigate  the 
traffickers.   As  noted  on  page  11,  under  the  systems  approach, 
BNDD  erroneously  identified  some  persons  as  major  traffick- 
ers.  We  pointed  out  on  page  16  that  G-DEP  procedures  should 
help  DEA  obtain  uniform  and  valid  identification  of  major 
traffickers.   Case  files  for  the  90  selected  major  traffick- 
ers showed,  however,  that  3  BNDD  regions  did  not  follow 
G-DEP  procedures  and  that  erroneous  identification  of  persons 
as  major  traffickers  was  repeated  during  the  initial  imple- 
mentation of  G-DEP. 

G-DEP  procedures  state  that  the  identification  of  per- 
sons as  class  I   and  II  traffickers  must  be  supported  by  di- 
rect evidence  and/or  intelligence  on  file.   The  procedures 
also  require  headquarters  and  the  responsible  regions  to 
agree  on  the  identifications.   Of  the  90  traffickers  whose 
case  files  we  reviewed,  12  were  erroneously  identified  as 
class  I  or  II  traffickers  because  the  Miami,  Los  Angeles, 
and  European  regional  offices  did  not  follow  the  procedures. 
We  questioned  15  identifications,  and  BNDD  regional  and  head- 
quarters officials  downgraded  12  of  them  to  concur  with 
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the  intelligence  on  file;  additional  data,  which  was  not  in 
the  traffickers'  files,  was  supplied  to  support  three  other 
questionable  identifications. 

In  the  Miami  regional  office,  we  felt  that  9  of  29 
class  I  and  II  traffickers  identified  by  BNDD  headquarters 
did  not  meet  G-DEP  criteria  and  therefore  should  not  have  re- 
ceived regional  concurrence.   For  example,  the  only  informa- 
tion on  one  individual  identified  as  a  class  II  trafficker 
was  that  he  had  an  aircraft  pilot's  license  and  therefore 
could  fly  illicit  drugs  into  this  country. 

We  discussed  the  nine  cases  with  regional  officials  who 
agreed  that  the  classifications  might  have  been  improper. 
In  December  1972,  BNDD  headquarters  officials  visited  the 
Miami  regional  office  and  reviewed  the  files  of  all  class  I 
and  II  traffickers.   With  regional  offic©.  concurrence,  the 
classifications  of  eight  of  the  nine  traffickers  that  we 
questioned  were  downgraded.   Additional  documentation  was 
supplied  to  support  the  classification  of  the  other  traf- 
ficker. 

In  the  Los  Angeles  regional  office,  we  felt  that,  of 
29  class  I  and  II  traffickers  identified  by  BNDD  headquarters, 
2  should  not  have  received  regional  concurrence  because  the 
evidence  and/or  intelligence  on  file  at  the  region  did  not 
support  the  two  identifications.   For  example,  the  only  in- 
formation on  file  on  one  individual  identified  as  a  class  I 
trafficker  was  that  he  had  sold  his  $80,000  house;  owned  a 
restaurant;  and,  according  to  an  informant,  was  involved  in 
narcotics  trafficking.   Los  Angeles  regional  officials  told 
us  that  the  individuals  may  have  been  erroneously  identified 
as  class  I  and  II  traffickers.   BNDD  headquarters  later  sup- 
plied more  data  to  support  both  identifications. 

Our  review  of  the  European  regional  office's  files  for 
16  traffickers  identified  by  BNDD  headquarters  indicated 
that  intelligence  on  4  traffickers  was  insufficient  to  war- 
rant their  identification  as  class  I.   For  example,  the  only 
information  available  on  one  individual  was  that  a  defendant 
in  a  narcotics  case  had  called  the  telephone  number  listed 
in  this  individual's  name.   BNDD  headquarters  reported  that 
the  brother  of  this  individual  was  a  major  trafficker  and 
that  the  telephone  number  was  the  "hottest"  in  France  be- 
cause of  its  connection  with  several  shipments  of  heroin 
totaling  more  than  500  pounds. 
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European  regional  office  personnel  stated  that  intelli- 
gence was  not  current  on  the  four  traffickers.   On  the  recom- 
mendation of  the  European  regional  office  and  after  addi- 
tional review,  BNDD  headquarters  notified  the  regional  office 
that  the  four  traffickers  that  we  questioned  were  not  properly 
identified  and  that  their  classifications  should  be  down- 
graded. 

Because  evidence  and/or  intelligence  on  file  in  the 
regional  offices  did  not  support  the  identifications  of  the 
15  individuals  as  class  I  or  II  traffickers,  the  regional 
offices  responsible  for  concurring  on  identification,  as  well 
as  for  enforcement  action  against  the  traffickers,  should 
have  questioned  the  identifications  and  requested  the  intelli- 
gence on  which  headquarters  based  the  identifications.   This 
seems  particularly  important  in  a  situation  where  (1)  re- 
sources are  limited,  (2)  the  nuunber  of  traffickers  operating 
in  the  area  is  large,  and  (3)  a  system  of  priorities  is 
needed  for  deploying  resources  effectively. 

To  insure  that  classifications  of  traffickers  are  cor- 
rect, G-DEP  managers  and  coordinators  should  periodically 
visit  the  regions  to  determine  that  classifications  are 
supported  by  direct  evidence  and/or  intelligence  in  the  files. 
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WRITTEN  PLANS 

Once  a  major  trafficker  has  been  identified,  enforcement 
strategies  leading  to  effective  immobilization  must  be  se- 
lected and  implemented.   Our  review  of  the  case  files  for  74 
major  traffickers  assigned  for  investigation  to  the  New  York, 
Los  Angeles,  and  Miami  regional  offices  showed  that  they  con- 
tained few  written  plans  for  immobilizing  the  traffickers. 

The  case  files  for  59  of  the  traffickers  did  not  contain 
any  written  plans  outlining  enforcement  strategies;  the  case 
files  for  the  remaining  15  traffickers  contained  "planning 
documents"  consisting  of  agent  assignment  sheets  which  listed 
specific  tasks,  such  as  surveillance  or  researching  files, 
that  had  been  assigned  to  the  agents  on  the  cases.   Regional 
office  officials  and  agents  told  us  that,  although  the  plan- 
ning may  not  have  been  formal,  it  was  generally  adequate  and 
considered  all  possible  alternatives. 

Our  review  showed  that  the  case  files  did  not  include 
plans  for  investigating  and  immobilizing  major  traffickers 
and  generally  did  not  include  information  on: 

--the  type  of  investigation  to  be  made, 

--the  kind  of  evidence  needed  to  bring  the  investigation 
to  a  successful  conclusion, 

--other  traffickers  involved  in  the  investigation, 

--possible  avenues  of  arrest  and  selection  of  the  most 
appropriate  one, 

--various  sources  of  intelligence  and  possible  assist- 
ance from  other  law  enforcement  agencies,  '   ' 

--a  realistic  evaluation  of  the  possibilities  of  complet- 
ing the  investigation, 

--a  general  time  frame  for  accomplishing  significant  mile- 
stones in  the  investigation,  and 

--the  personnel  assigned  to  specific  aspects  of  the 
case . 
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Since  investigations  often  extend  over  several  years, 
involve  a  number  o£  agents,  and  include  contacts  with  or  data 
on  other  traffickers  or  informants,  we  believe  that  formal 
plans  and  complete  data  on  actions  taken  should  be  developed 
and  maintained  as  evidence  of  what  should  be  and  what  has 
been  done.   Formal  plans  for  immobilizing  traffickers  would 
provide  a  means  for  management  and  agents  to  monitor  the 
progress  of  the  investigations  and,  coupled  with  an  ongoing 
record  of  actions  taken,  would  provide  needed  information  for 
new  agents  and/or  supervisors  assigned  to  the  cases.   These 
plans  and  records  should  also  be  useful  in  determining  if 
and  when  a  trafficker  should  be  reclassified. 


It  should  be  recognized  that  any  plan  developed  may 
have  to  be  modified  as  evidence  is  gathered  and  evaluated  to 
keep  the  investigation  moving  toward  the  primary  objective 
of  immobilizing  the  major  trafficker. 

COORDIxNATION  WITH  OTHER  - 

LAW  ENFORCEMENT  AGENCIES    -^     ,  ■     _  -•         -.--.v    : 

BNDD  took  various  actions  to  coordinate  its  enforcement 
activities  with  those  of  other  law  enforcement  agencies. 
For  example,  it  supplied  the  names  of  all  class  I  and  II 
traffickers  to  the  Internal  Revenue  Service  (IRS)  for  inves- 
tigating possible  tax  evasion.   In  addition,  regional  offi- 
cials routinely  visited  local  law  enforcement  agencies  to 
coordinate  drug  enforcement  activities. 

Case  files  for  90  major  traffickers  showed  that,  in 
most  of  the  cases,  BNDD  had  coordinated  with  other  enforce- 
ment agencies.   In  Europe,  where  BNDD  had  no  arrest  or  in- 
vestigation authority,  its  cooperation  and  sharing  of  intel- 
ligence with  other  U.S.  agencies  and  foreign  enforcement 
agencies  was  generally  good. 

For  the  74  cases  that  we  reviewed  in  the  New  York, 
Miami,  and  Los  Angeles  regional  offices,  BNDD  provided  data 
to  other  enforcement  agencies  on  the  traffickers'  arrest 
records,  associates,  and  activities.   In  some  cases,  BNDD 
obtained  pertinent  data  from  other  agencies  and  in  some 
cases  participated  in  investigations  with  other  enforcement 
agencies.  ,       ...  ,  .  .   ,-. ..   ,  ..-,:.:^--' 

An  example  of  good  cooperation  was  BNDD's  participation 
in  the  .N'arcotic  Information  Network  (NIN)  in  Los  Angeles. 
.\I.\'  is  an  association  of  several  State,  city,  and  Federal 
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law  enforcement  agencies  concerned  with  narcotics  traffick- 
ing.  During  some  investigations,  NIN  agencies  cooperate  in 
surveillance,  undercover  purchases  of  narcotics,  intelli- 
gence gathering,  and  arrests.   An  NIN  task  force  was  involved 
in  three  cases  we  reviewed. 

IRS's  participation  in  BNDD  investigations  is  illus- 
trated by  a  case  involving  one  of  the  largest  traffickers  in 
Los  Angeles.   The  trafficker  was  the  subject  of  a  1-year 
investigation  by  NIN.   Despite  an  all-out  effort  by  NIN-- 
surveillance,  undercover  purchase  of  narcotics,  wiretaps-- 
data  sufficient  for  a  conviction  had  not  been  developed. 
Through  the  aid  of  an  IRS  unit,  long  after  the  NIN  investi- 
gation started,  this  trafficker  and  several  others  are  being 
indicted  for  tax  fraud.   The  IRS  unit  was  part  of  an  IRS 
Narcotics  Task  Force  set  up  to  work  with  other  organizations, 
such  as  the  local  police. 

Some  of  the  case  files  indicated  that  poor  coordination 
resulted  from  a  jurisdictional  problem  between  BNDD  and  the 
Bureau  of  Customs  over  international  narcotics  law  enforce- 
ment.  We  previously  reported  on  the  matter  of  poor  coordi- 
nation in  a  report  to  Congressman  Charles  B.  Rangel  entitled 
"Heroin  Being  Smuggled  into  New  York  City  Successfully," 
(B-164031  (2) ,  Dec.  7,  1972).   However,  with  the  establish- 
ment of  DEA--a  consolidation  of  Federal  drug  law  enforcement 
functions- -interagency  friction  should  be  eliminated. 

CONCLUSIONS  7    . 

BNDD  arrested  many  drug  traffickers  and  temporarily  dis- 
rupted the  illicit  activities  of  several  of  the  10  major 
drug  distribution  systems.   Available  heroin  in  the  United 
States  has  decreased,  its  street  price  has  increased,  and 
its  quality  has  decreased. 

BNDD's  successes  were  noteworthy;  however,  many  known 
major  traffickers  have  not  been  immobilized  and  have  contin- 
ued to  operate  for  a  long  time.   Because  of  the  enormous 
profits  which  can  be  made  from  "peddling  drugs,"  we  believe 
that  trafficking  will  continue  until  the  Government,  through 
enforcement  efforts  against  major  traffickers,  makes  it  un- 
profitable for  them  to  continue  operations. 

Major  traffickers  are  skillful,  well  organized,  and  well 
insulated  from  normal  enforcement  techniques;  many  live  or 
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operate  outside  the  United  States.   However,  more  could  be 
done  to  arrest  them. 

RECOMMENDATIONS  TO  THE  ATTORNEY  GENERAL 

To  reduce  the  availability  of  narcotics,  we  recommend 
that  DEA: 

--Work  closely  with  the  Department  of  State  to  (1)  per- 
suade the  Government  of  Mexico  to  modify  its  laws 
which  inhibit  undercover  work  and  (2)  persuade  the 
Governments  of  Mexico  and  other  Central  and  South 
American  countries  to  take  appropriate  steps  to  honor 
U.S.  requests  for  extradition  of  their  citizens  for 
violating  U.S.  drug  laws  and  to  prosecute  their  citi- 
zens on  the  basis  of  evidence  supplied  by  the  United 
States. 

--Insure  that  the  classifications  of  individuals  as 
major  traffickers  are  correct,  by  requiring  G-DEP 
managers  and  coordinators  to  periodically  visit  the 
regions  to  determine  that  the  classifications  are 
supported  by  direct  evidence  and/or  intelligence  in 
the  files . 

--Increase  efforts  to  investigate  all  persons  classi- 
fied as  major  traffickers,  except  when  circumstances 
make  it  unreasonable  to  do  so. 

--Prepare  and  periodically  modify,  as  circumstances 
dictate,  plans  for  investigating  and  immobilizing 
each  major  trafficker  selected  for  enforcement  action. 


The  Department  of  Justice  (see  app.  I)  generally  agreed 
with  the  report  and  said  that  recommendations  not  already  im- 
plemented were  being  studied  to  determine  their  feasibility 
with  respect  to  DEA. 

We  did  not  request  written  comments  from  either  the  De- 
partment of  State  or  the  Bureau  of  Customs;  however,  their 
comments  and  suggestions  on  pertinent  sections  were  consid- 
ered in  preparing  this  report. 
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CHAPTER  4 


ARRESTED  TRAFFICKERS  NOT  IMMOBILIZED 

BNDD's  effectiveness  in  immobilizing  narcotics 
traffickers  depended  not  only  on  the  speed  with  which  traf- 
fickers were  arrested  but  also  on  swift  and  appropriate 
punishment. 

Law  enforcement  authorities  have  stated  that  allowing 
most  major  narcotics  violators  to  be  free  on  bail  for  long 
periods  before  trial  or  sentencing  them  for  short  terms 
negates  both  the  deterrent  effect  and  the  immobilization  ob- 
jective of  narcotics  law  enforcement.   These  authorities 
have  expressed  the  need  for  pretrial  detention  measures  which 
will  eliminate  bail  for  major  narcotic  offenses  and  the  need 
for  mandatory  minimum  sentences  for  major  narcotic  traf- 
fickers.  Legislation  providing  for  this  has  been  introduced 
in  the  Congress. 

This  "get  tough"  attitude  toward  drug  traffickers  has 
resulted  in  proposals  for  stronger  drug  laws.   Several  bills 
providing  for  pretrial  detention  and  mandatory  minimum  penal- 
ties for  Federal  drug  offenders  have  been  introduced  in  the 
Congress.   Some  of  these  provide  for  mandatory  life  sentences 
for  certain  narcotics  cases.   Also,  New  York  State  recently 
passed  one  of  the  toughest  antidrug  laws  in  the  Nation. 
The  New  York  law  in  general  provides  for  long  minimum  prison 
sentences  for  drug  traffickers  and  the  possibility  of  life 
imprisonment  for  drug  traffickers  violating  parole  regula- 
tions.  The  New  York  law  also  severely  restricts  the  use 
of  plea  bargaining. 

BNDD  officials  told  us  that  arrested  major  narcotics 
traffickers  frequently  were  not  being  effectively  immobilized 
because  they  were  (1)  released  on  bail  for  long  periods  and 
thus  were  free  to  continue  their  operations,  (2)  sentenced 
to  short  prison  terms  which  tended  to  negate  the  deterrent 
effect  of  prosecution,  (3)  freed  after  trial  and  acquitted 
or  had  their  cases  dismissed,  because  of  inadequate  develop- 
ment or  presentation  of  cases,  or  (4)  permitted  to  plead  to 
a  reduced  charge  and  thus  immobilized  for  a  much  shorter 
period  of  time  than  might  have  been  the  case  if  processed 
further. 


37 


532 


We  examined  the  court  proceedings  for  traffickers 
arrested  for  narcotics  violations  during  1971  in  the  regions 
we  visited  to  determine  the  effects  that  bail  action  and 
sentencing  had  on  BNDD's  objective  of  immobilizing  them. 

The  following  table  shows  that  88  of  the  128  arrested 
persons  were  released  on  bail.   Of  the  88,  12  had  been  free 
on  bail  f^r  an  average  506  days  and  had  not  been  tried  as  of 
August  1,  1972;  76  had  been  free  on  bail  for  an  average 
165  days  before  being  tried  or  dismissed. 


Schedule  of  Bail  Action  and  Sentences  Imposed 


Arrested 

Defendants 

persons 

not 

Defendants 

BNDD 

included  in 

released 

released 

region 

review 

on  bail 

on  bail 

New  York 

48 

13 

35 

Miami 

40 

12 

28 

Los  Angeles 

40 

15 

25 

Average  period 
defendants  free 
Defendants  free 
on  bail  with  no 

trial  as  of 
August  1.  1972 

Average 
Num-  days  on 
ber       ball 

7       491 


Total 


128 


M 


88 


_5 
12 


532 
506 


^Average  based  on  period  free  on  bail  for  23  defendants;  information 
was  not  readily  available  for  5  defendants, 

tiAverage  based  on  period  free  on  bail  for  17  defendants;  information 
was  not  readily  available  for  3  defendants.  ' 

•^As  of  April  1972. 

Of  these,  56  were  free  on  bail  before  trial.  An  additional 
six  violators  were  convicted  and  received  other  than  prison 
sentences . 
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Of  the  128  persons  arrested  for  narcotics  violations,  78 
were  subsequently  convicted  and  sentenced  to  prison  terms,  in- 
cluding 56  who  were  released  on  bail  before  trial.   These  78 
violators  were  sentenced  for  terms  averaging  6.18  years.   Of 
the  "8  violators  convicted,  12  appealed  their  sentences  and 
were  free  on  appeal  bond  for  an  average  225  days. 


Average  period 
defendants  free 


Defendants  free 

on 

bai! 
rial 

L  to 
or 

Convictions 

and  sentences  of  violators  arrested 

ti 

Violators 

Average 

d: 

Lsmissal 

convicted 
and  sen- 

Average 

Violators 
appealing 

days  free 

Average 

on  appeal 

Num- 

days on 

tenced  to 

sentence 

their 

bond  as  of 

ber 

bail 

prison 

(years) 

conviction 

August  1,  1972 

28 

^246 

22 

10 

3 

109 

28 

118 

28 

4.8 

6 

270 

20 

bi33 

28 

4.7 

_2 

«^253 

76 

165 

•^78 

6.18 

12 

225 
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BAIL  ACTION  AND  BNDD  MONITORING  OF 
VIOLATORS  RELEASED  ON  BAIL 

When  narcotics  violators  are  released  on  bail,  they  have 
not,  in  fact,  been  immobilized  and  can  continue  to  deal  in 
drugs.   Although  this  potential  threat  to  the  community  may 
be  a  valid  reason  for  setting  higher  bail,  it  is  not  one  of 
the  criteria  that  U.S.  magistrates  can  consider  in  setting 
bail. 

Current  bail  laws  applicable  to  narcotics  violations  set 
forth  the  criteria  that  are  to  be  considered  in  setting  bail. 
These  criteria,  such  as  ties  to  the  community  and  country  of 
citizenship,  deal  primarily  with  the  likelihood  of  the  viola- 
tor's appearing  for  his  legal  proceedings  and  do  not  con- 
sider the  likelihood  that  the  violator  will  continue  to  deal 
in- drugs.   Other  bail  laws- -specif ically  those  dealing  with 
violent  crimes--do  permit  such  consideration  and,  in  fact, 
allow  the  refusal  of  bail.   But  narcotics  violations  are 
not  considered  violent  crimes.   The  bail  set  for  the 
88  defendants  released  on  bail  and  included  in  our  review 
ranged  from  $2,500  to  $100,000;  in  most  cases  the  bail  was 
$25,000  or  less.   It  appeared  adequate  to  guarantee  the 
defendant's  appearance  at  his  court  proceedings,  because  only 
four  of  the  defendants  released  on  bail  became  fugitives. 

Under  the  systems  approach,  once  a  trafficker  was 
arrested,  he  was  considered  immobilized  and  became  the 
responsibility  of  the  courts.   Arrested  major  traffickers 
were  deleted  from  the  systems  to  which  they  were  assigned  and 
enforcement  action  ceased.   BNDD  modified  this  policy  under 
G-DEP  to  the  extent  that  arrested  traffickers  are  not  deleted 
and  are  recognized  as  potentially  active  traffickers.   How- 
ever, violators  are  usually  not  monitored  while  on  bail 
because  it  would  reduce  the  enforcement  activity  directed  at 
traffickers  not  yet  arrested. 

It  is  questionable  whether  enforcement  action  should, 
as  a  general  practice,  be  discontinued  once  a  major  traf- 
ficker is  arrested  because  authorities,  including  the  Direc- 
tor of  BNDD,  are  aware  that  many  defendants  continue  their 
illicit  trafficking  activities  while  free  on  bail.   Many  such 
cases  have  been  documented.   A  trafficker  was  arrested  by  the 
Miami  regional  office  in  January  1972  and,  while  free  on 
bail,  sold  heroin  to  BNDD  undercover  agents--who  were  just 
out  making  buys--on  two  occasions;  he  was  rearrested  and 
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again  released  on  bail.  He  was  later  sentenced  but  released  \ 
on  appeal  bond  and  arrested  a  third  time--during  an  unrelated 
investigation--for  possession  of  150  packets  of  heroin. 

Also,  BNDD  made  a  study  of  narcotics  traffickers 
arrested  and  released  on  bail  to  determine  whether  they  con- 
tinue to  traffic.   The  preliminary  results  of  the  study,  we 
were  told,  indicated  that  about  47.5  percent  of  the  500  indi- 
viduals in  the  study  engaged  in  illicit  drug  traffic  while 
free  on  bail. 

Only  one  European  country --Germany- -allows  a  person  charged 
with  narcotics  trafficking  to  be  released  on  bail. 

^  ,■■.-,,'■,' 

SENTENCING  : 

The  Controlled  Substances  Act  of  1970  (84  Stat.  1242) 
provides  a  maximum  penalty  of  15  years  imprisonment  per  count 
for  first  offenses  and  30  years  imprisonment  per  count  for 
second  offenses  for  each  of  the  following  violations: 

--Illegal  possession  of  heroin  or  cocaine  with  intent  to 
distribute. 

--Illegal  distribution  of  heroin  or  cocaine. 

--Conspiracy  to  commit  either  of  the  above.     .  -  .- % 

Although  the  law  prescribes  the  maximum  penalties,  it  does 
not  prescribe  minimum  penalties,  except  in  cases  of  chronic 
abusers,  and  thus  Federal  judges  have  wide  latitude  in  sentenc- 
ing narcotics  violators. 

The  U.S.  attorneys  and  BNDD  officials  we  contacted 
expressed  differing  opinions  regarding  the  adequacy  of  the 
sentences  imposed  on  major  traffickers.   Opinions  ranged 
from  (1)  sentences  imposed  on  major  traffickers  are  adequate 
to  (2)  sentences  imposed  were  much  too  lenient. 

Our  review  of  the  sentences  imposed  on  78  violators 
charged  with  narcotics  violations  showed  that  most  violators 
received  sentences  of  5  years  or  less. 
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The  prison  sentences  imposed  on  the  28  convicted 
violators  arrested  by  the  Miami  regional  office  averaged 
4.8  years.   Of  the  28  violators,  26  were  sentenced  for 
5  years  or  less  and  14  of  these  were  sentenced  for  3  years  or 
less.   Following  is  a  summary  of  the  prison  sentences 
received  by  the  28  violators. 

Prison  sentences         Number  of 
imposed  violators 

1  to  6  months  5 
7  to  12  months 

13  to  24  months  '             6 

25  to  36  months  3 

37  to  48  months  2 

49  to  60  months  10 

More  than  60  months   -  "  -'2 

Total  2& 

The  prison  sentences  imposed  on  the  22  convicted  viola- 
tors arrested  by  BNDD ' s  New  York  regional  office  averaged 
10  years;  the  prison  sentences  imposed  on  the  28  convicted 
violators  arrested  by  the  Los  Angeles  regional  office  aver- 
aged 4. 7  years . 

We  found  a  tendency  to  impose  considerably  less  than  the 
maximum  sentences  even  though  the  cases  involved  the  major 
traffickers  who  profited  most  from  their  crimes.   We  also 
noted  a  BNDD  study  which  showed  that,  of  955  narcotics  vio- 
lators convicted  in  U.S.  district  courts  during  fiscal  year 
1972,  707,  or  about  74  percent,  received  sentences  of  5  years 
or  less,  including  262  who  received  other  than  prison  sen- 
tences .  . 

CASE  EVALUATION  AFTER  ARREST 

U.S.  attorneys  used  evidence  developed  by  BNDD  to  prose- 
cute defendants,  and  the  courts  ruled  on  the  quality  and  suf- 
ficiency of  that  evidence  to  determine  the  fate  of  the 
accused.   Although  factors  outside  its  control  may  have 
influenced  the  outcome  of  a  case,  BNDD  should  have  been  con- 
cerned with  evaluating  its  performance.   Evaluating  court 
proceedings,  not  just  results,  can  be  a  very  effective  tool 
for  spotting  investigative  weaknesses  and  can  provide  useful 
information  for  training  agents. 
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Our  review  of  116'  cases  in  Los  Angeles,  Miami,  and  New 
York  showed  that  in  38  cases  the  case  was  dismissed,  the 
defendant  was  tried  and  acquitted,  or  the  defendant  pleaded 
guilty  to  a  lesser  charge.   We  noted  several  of  these  cases 
which,  we  believe,  should  have  been  evaluated  by  BNDD  to  see 
what  went  wrong  and  how  to  prevent  recurrence.   These 
included  cases  where: 

--Charges  were  dropped  or  the  case  was  dismissed  because 
of  an  invalid  search  warrant. 

1. 
--Charges  were  dropped  because  investigations  did  not 

,^   clearly  show  the  defendants'  part  in  drug  conspira- 
cies. :>  M  ,.  .  i  .,-  ..  . 

--Cases  were  dismissed  due  to  insufficient  evidence. 

--Mistrials  were  declared  because  of  premature  arrests 
stemming  from  erroneous  information  supplied  by 
informants. 

For  example,  one  case  which  resulted  in  the  acquittal  of 
a  defendant  involved  insufficient  evidence.   The  only  evi- 
dence BNDD  provided  was  a  wiretap  which  did  not  clearly  indi- 
cate narcotics  trafficking.   Reliance  on  wiretap  evidence  in 
bringing  a  case  to  court  presents  a  particular  problem 
because  violators  often  use  code  names  for  narcotics  and 
drugs  and  may  not  identify  themselves  by  name  on  the  tele- 
phone.  Such  situations  may  leave  some  doubt  as  to  the  viola- 
tors' involvement  in  illicit  narcotics  activities  and  sup- 
portive evidence  may  be  required  to  complement  that  acquired 
through  wiretap. 

Although  factors  other  than  the  sufficiency  of  BNDD's 
evidence  may  have  influenced  the  outcome  of  a  case,  we 
believe  that,  by  evaluating  past  court  proceedings,  BNDD 
could  have  determined  where  future  case  preparation  could 
have  been  improved.   BNDD  had  no  system  to  insure  that  such 
evaluations  were  made.   Officials  told  us  that  it  was  up  to 
the  agents  and  various  task  forces  to  make  whatever 


'The  128  cases  included  in  our  review,  less  the  12  cases 
which  had  not  been  brought  to  trial  as  of  August  1,  1972, 
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evaluations  they  believed  necessary.   We  do  not  believe,  how- 
ever, that  this  informal  practice  provided  BNDD  sufficient 
information  for 

--assessing  its  performance  and  improving  its  enforce- 
ment procedures  and  techniques  and 

--assisting  in  the  training  of  agents  by  actual  case 
review. 

Also,  U.S.  attorneys  did  not  usually  become  involved 
with  BNDD  cases  until  after  the  violators  had  been  arrested. 
Although  we  did  not  find  any  cases  which  were  lost  because  of 
the  lack  of  assistance  by  a  U.S.  attorney's  office,  we  were 
informed  by  officials  of  a  U.S.  attorney's  office  that  such 
assistance  would  be  beneficial  and  that  stronger  cases  would 
result. 

CONCLUSIONS 

Arrested  narcotics  traffickers  were  not  being  effec- 
tively immobilized  because,  for  the  most  part,  they  (1)  were 
released  on  bail  for  long  periods,  (2)  received  short  or  no 
prison  sentences,  (3)  were  not  generally  monitored  when  they 
were  free  on  bail. 

These  situations  exist  because:       ' 

--The  criteria  for  setting  bail  did  not  consider  the 
likelihood  of  a  violator's  continuing  to  deal  in 
drugs  when  released  on  bail. 

--The  Controlled  Substance  Act  of  1970  prescribes  maxi- 
mum penalties  for  the  illegal  possession  of  heroin  or 
cocaine  with  intent  to  distribute,  the  distribution 
of  heroin  or  cocaine,  or  conspiracy  to  commit  either 
but  does  not  prescribe  minimum  penalties,  except  for 
persons  who  are  engaged  in  a  continuing  criminal 
enterprise  and  for  special  dangerous  offenders. 

--BNDD  did  not  generally  monitor  the  activities  of 

arrested  narcotics  traffickers  who  were  free  on  bail. 

The  effectiveness  of  BNDD's  programs  could  have  been 
strengthened  had  it  evaluated  cases  after  court  proceedings 
to  determine  investigative  weaknesses. 
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RECOMMENDATIONS  TO  THE  ATTORNEY  GENERAL 

We  recommend  that  DEA: 

--Monitor  arrested  narcotics  traffickers  who  are  most 
likely  to  continue  trafficking  while  free  on  bail. 

--Establish  a  system  for  evaluating  cases  after  court 
proceedings  in  order  to  assess  and  improve  enforcement 
techniques  and  train  agents. 

--Maintain  a  close  association  with  U.S.  attorneys' 
offices  to  obtain  legal  advice  when  liecessary  in 
developing  a  case. 


The  Department  of  Justice  (see  app.  I)  generally  agreed 
with  the  report  and  said  that  individual  recommendations  that 
had  not  already  been  implemented  were  being  studied  to  deter- 
mine their  feasibility  with  respect  to  DEA. 


:  I  -; 
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CHAPTER  5 

SCOPE  OF  REVIEW 

We  reviewed  BNDD's  efforts  to  immobilize  major  narcotics 
traffickers.   We  examined  pertinent  policies,  procedures, 
correspondence,  and  documentation  relating  to  BNDD's  systems 
approach  and  the  Geo- Drug  Enforcement  Program  and  interviewed 
BNDD  officials  responsible  for  managing  the  programs.   We 
reviewed  selected  trafficker  case  files  and  interviewed  BNDD 
agents  and  other  BNDD  officials  responsible  for  the  cases. 
Also,  for  selected  arrested  traffickers,  we  reviewed  records 
and  interviewed  officials  at  U.S.  attorneys'  offices  and  at 
U.S.  district  courts.  - 

We  made  our  review  at: 

--BNDD  headquarters,  Washington,  D.C.,  and  BNDD  regional 
and  selected  district  offices  in  New  York,  California, 
Florida,  and  Europe. 

--U.S.  attorneys'  offices  in  New  York,  Los  Angeles,  and 
Miami . 

--U.S.  district  courts  for  the  Southern  District  of 
Florida,  the  Central  and  Southern  Districts  of  Cali- 
fornia, and  the  Southern  and  Eastern  Districts  of  New 
York. 
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AddreM  Rfply  lo  (he 

Division  Indicated 

111  Rrrrr  lo  Initials  and  Number 


UNITED  STATES  DEPARTMENT  OF  JUSTICE 

WASHINGTON,  D.C.     20530 

August  1,  1973 


Mr.  Daniel  F.  Stanton 

Assistant  Director 

General  Government  Division 

United  States  General  Accounting  Office 

Washington,  D.  C.   20548 

Dear  Mr.  Stanton: 

We  have  completed  our  review  of  the  GAO  draft 
audit  report  entitled  "Difficulties  in  Immobilizing 
Major  Narcotics  Traffickers". 

We  are  in  general  agreement  with  the  proposed 
report.   Individual  recommendations  that  have  not 
already  been  implemented  are  being  studied  to 
determine  their  feasibility  with  respect  to  the 
Drug  Enforcement  Administration. 

Sincerely  yours. 


__en  E.  Pommerening^ 
Acting  Assistant  Attorney  General 
for  Administration 
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APPENDIX  II 

BNDD  ESTIMATE  OF  THE  HEROIN  PROBLEM 
AND  REPORTED  ACHIEVEMENTS 

Calendar  year 


1970         1971         1972 


Problem: 

Heroin  entering      5  to        10  to       10  to 
the  United  States     6  tons      11  tons      12  tons 
Achievements : 
Seizures: 

BNDD  domestic 
seizures  of 

heroin  345  lbs.     432  lbs.     820  lbs. 

BNDD  foreign  coopera- 
tive seizures : 

Heroin  301  lbs.     937  lbs.   2,416  lbs. 

Morphine  in  heroin 
equivalent 

(note  a)  811  lbs.   2,271  lbs.   2,104  lbs.  . 

Opium  in  heroin 
equivalent 
(note  b)  136  lbs.     144  lbs.   1,738  lbs. 

Total         1.593  lbs.   3.784  lbs.   7.078  lbs. 

Arrests : 

BNDD  domestic  ar- 
rests for  heroin   ^1,104      ^^1,923       2,159 

BNDD  foreign  coop- 
erative arrests 
(note  d)  188  394  652 

Total 

(note  e)    1.292       2.317       2.811 

a 

Converts  to  heroin  on  a  1-to-l  ratio. 

Converts  to  heroin  on  a  10-to-l  ratio. 

c 
In  1970  and  1971  heroin,  cocaine,  and  other  narcotic  arrests 

were  reported  in  total;  thus  a  separate  figure  for  heroin 

arrests  could  not  be  determined. 

Arrests  not  reported  by  drug  type. 

For  the  arrested  traffickers,  BNDD  could  not  differentiate 
between  those  who  v/ere  major  or  lower  level  traffickers  nor 
could  they  specify  how  many  were  5e"'c--tt:d  targets. 
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APPENDIX  III 


REPORTS  ISSHFD  RY  GAO  IN 
THE  DRUG  ABUSE  AREA 


Title 

Limited  Use  of  Federal  Programs 
to  Commit  Narcotic  Addicts  for 
Treatment  and  Rehabilitation 

Efforts  to  Prevent  Dangerous 
Drugs  From  Illicitly  Reaching 
The  Public 

Narcotic  Addiction  Treatment 
and  Rehabilitation  Programs 
in  Washington,  B.C. 

Narcotic  Addiction  Treatment 
and  Rehabilitation  Programs 
in  the  County  of  Los  Angeles 

Narcotic  Addiction  Treatment 
and  Rehabilitation  Programs 
in  San  Francisco  and  Alameda 
Counties,  California 

Drug  Abuse  Control  Activities 
Affecting  Military  Personnel 
(5  Attachments) 

Federal  Efforts  to  Combat 
Drug  Abuse 

The  Heroin  Hotline 

United  States  Efforts  to  In- 
crease International  Coopera- 
tion in  Controlling  Narcotics 
Trafficking  (Secret) 

Efforts  to  Prevent  Heroin  from 
Illicitly  Reaching  the  United 
States 


B-  number 


Date 


B-164031  (2)    9-20-71 


B-175425 


B-166217 


B-166217 


B-166217 


B-176625 


4-17-72 


4-20-72 


7-21-72 


7-24-72 


B-164031  (2)    8-11-72 

B-164031  (2)    8-14-72 
B-176833       9-26-72 


10-  4-72 


B-164031  (2)   10-20-72 
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Title  B-  number      Date 

Narcotic  Addiction  Treatment  and 

Rehabilitation  Programs  in  Chicago, 

Illinois  B-166217      11-16-72 

Heroin  Being  Smuggled  Into  New 

York  City  Successfully  B-164031  (2)   12-  7-72 

Narcotic  Addiction  Treatment  and 

Rehabilitation  Programs  in  New  York 

City  B-166217       4-11-73 


SO 
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!)LA   CRITERIA   FOR    lUENTIFYING   DRUG 
TRAFFICKLRS 


Doaestic   trafficlcer 

■ore   criteria   required; 

Sale   or   seizure  of    2.2   pounds   or  nore   of   her- 
oin or   cocaine,    70   percent    pure    or   higher 

Sale    or    seizure    of    100,000    dosage    units    or 
■ore  of   clandestinely  manufactured 
dangerous    drug  .,    ._  .. 

Laboratory   operator 

Head   of  criminal    organization 

Financier 

Drug- snuggling   head 


Two   or   more   criteria    in   class    II    or   one   each    in 
classes    I    and    I)    required: 

g.    Sale   or    seizure    of  at    least    1.1    pounds    of 
heroin   or   cocaine,    35    percent    pure    or 
higher 
h.    Sale   or    seizure    of    250   pounds    of   narihuana 

or  more 
i.    Sale   or   seizure   of    100,000    dosage    units    of 

dangerous    drugs    or  ■ore 
j.    Sale   or   seizure   of   30,000    dosage    units    of 

hallucinogenic  drugs   or   acre 
k.    Head  of  a   class    III    drug  organization   or 
any    identified  organized  criae    subject 
>        <  not    listed   in  class    I 


Any  one  of   the  criteria    in    I,    II,   or   III: 

1.    Sale  or    seizure   of    2   ounces   or   Rore   of 

heroin  or   cocaine 
E.    Sale   or   seizure   of   100   pounds   of  aarihuana 

up    to   but    not    including    250   pounds 
n.    Sale    oi    seizure   of    10,000   dosage    units    of 

dangerous    drugs    up    to   but    not    including 

100,000  dosage    units 
o.    Sale   or    seizure   of   1,000   dosage   units   of 

hallucinogenic   drugs    up    to   but    not    in- 
u,  ']  eluding    30,000   dosage    units 


All    others 

p.    Violators   not   meeting  criteria    for   classes 
I  ,    II.   and    III 


Foreign   trafficker 

TVo   or   nore    criteria    required: 

a.  Sale  or  seizure  of  11  pounds  of  heroin  or 

cocaine,  75  percent  pure  or  higher 

b.  Heroin  or  cocaine  laboratory  operator 

c.  Head  of  criminal  drug  organization 

d.  Financier 

e.  Drug  - smuggl ing  head  supplying  Western 

Hemisphere 


Two  or  more  criteria  in  class  II  or  one  each  m 
classes  I  and  1 1  requi  red : 

f.  Sale  or  seizure  of  6.6  to  11  pounds  of  heroin 

or  cocaine,  75  percent  pure  or  higher 

g.  Sale  or  seizure  of  20  pounds  of  morphine  base 

or  more 
h.  Sale  or  seizure  of  SO  pounds  of  opium  or  more 
i.  Sale  or  seizure  of  30  pounds  of  smoking  heroin 
j.  Sale  or  seizure  of  20  pounds  of  coca  paste  or 

■ore 
k.  Sale  or  seizure  of  250  pounds  of  hashish  or 

■ore 
1.    Sale    or   seizure   of    1,000    pounds    of  marihuana 

or   more 
■  .    Sale   or   seizure   of   SO, 000    dosage  units    of 

hallucinogenic   drugs   or   more 
n.    Head   or   full-tine   chemist    of   any    laboratory   or 

plant    known   to   produce    or   package   morphine 

base,   heroin,    cocaine,    smoking   heroin, 

hashish,    narihuana    and   hallucinogenic    drugs 

in    the   amount    stated    for    sales    or   seizures 

in  class    II 


Any  one  of  the  cr 
0.  Sale  or  se 

heroin  o 

higher) 
p.  Sale  or  se 

morphine 
q.  Sale  or  se 

heroin 
r.  Sale  or  se 
s.  Sale  or  se 
t.  Sale  or  se 
u.  Sale  or  se 

■arihuan 
V.  Sale  or  se 

units  of 


iteria  in  I ,  II,  or  III: 
izure  of  2.2  to  6.6  founds  of 
r  cocaine  (50  percent  pure  or 

izure   of   3   to    20    pounds   of 
base 
izure   of    3    to    20    pounds    of    smoking 

izure  of    10    to    50    pounds    of   opium 

izure  of    3    to    20    pounds    of   coca   paste 

izure  of    100    to    2S0   pounds    of   hashish 

izure  of   SOD    to    1,000    pounds    of 
a 

izure  of   25,000    to    SO, 000    dosage 
hallucinogenic   drugs 


w.    Sale   or   seizure   of   100,000  dosage   units   of 
dangerous   drugs 

All    others 

X.  Violators  not  meeting  criteria  in  classes 
I ,  11,  and  III 
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PRINCIPAL  OFFICIALS  OF  THE  DEPARTMENT  OF  JUSTICE 

RESPONSIBLE  FOR  ADMINISTERING  ACTIVITIES 

DISCUSSED  IN  THIS  REPORT 

Tenure  of  office 


From 


To 


ATTORNEY  GENERAL  OF  THE  UNITED 
STATES: 

Robert  H.  Bork,  Jr.  (acting) 
Elliot  L.  Richardson 
Richard  G.  Kleindienst 
Richard  G.  Kleindienst 

(acting)         ; 
John  N.  Mitchell 
Ramsey  Clark 

ADMINISTRATOR,  DRUG  ENFORCEMENT 
ADMINISTRATION: 

John  R.  Bartels,  Jr. 

John  R.  Bartels,  Jr.  (acting) 

DIRECTOR,  BUREAU  OF  NARCOTICS  AND 
DANGEROUS  DRUGS  (note  a) : 
John  E.  Ingersoll 


Oct. 

1973 

Present 

May 

1973 

Oct.   1973 

June 

1972 

Apr.   1973 

Feb. 

1972 

June  1972 

Jan. 

1969 

Feb.   1972 

Oct. 

1966 

Jan.   1969 

Oct.   1973   Present 
July   1973   Oct.   1973 


Aug.   1968   July  1973 


The  activities  discussed  in  the  report  were  previously  the 
responsibility  of  BNDD.   Effective  July  1,  1973,  BNDD  and 
several  other  Federal  agencies  involved  with  drug  enforce- 
ment merged  to  form  the  new  DEA.   All  BNDD  functions  were 
transferred  to  DEA. 
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REPORT  TO  THE  CONGRESS 


Efforts  To  Stap  Marcotics  And 
Dangerous  Drugs  Coming  From 
And  Through  Mexico  And 
Central  America 

Drug  Enforcement  Administration 
Department  of  Justice 
Department  of  State 


BY  THE  COMPTROLLER  GENERAL 
OF  THE  UNITED  STATES 
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COMPTROUUER  GENERAL.  OF  THE  UNITED  STATES 
WASHINOTON,  O.C.    tOlM 


B-175425 


To  the  Speaker  of  the  House  of  Representatives 
and  the  President  pro  tempore  of  the  Senate 

This  is  our  report  entitled,  "Efforts  to  Stop  Narcotics 
and  Dangerous  Drugs  Coming  From  and  Through  Mexico  and 
Central  America." 

We  made  our  review  pursuant  to  the  Budget  and  Accounting 
Act,  1921  (31  U.S.C.  53),  and  the  Accounting  and  Auditing  Act 
of  1950  (31  U.S.C  67) . 


We  are  sending  copies  of  this  report  to  the  Director, 
Office  of  Management  and  Budget;  the  Secretary  of  State;  and 
the  Attorney  General. 


fi.fi^ 


Comptroller  General 
of  the  United  States 
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COMPTROLLER  GENERAL'S 
REPORT  TO  THE  CONGRESS 


EFFORTS  TO  STOP  NARCOTICS  AND 
DANGEROUS  DRUGS  COMING  FROM  AND 
THROUGH  MEXICO  AND  CENTRAL  AMERICA 
Drug  Enforcement  Administration 
Department  of  Justice 
Department  of  State 


DIGEST 


WHY  THE  REVIEW  WAS  MADE 

The  flow  of  narcotics  and  dangerous 
drugs  from  and  through  Mexico  to  the 
United  States  is  increasing. 

In  1971  about  20  percent  of  the 
heroin,  90  percent  of  the  marihuana, 
80  percent  of  the  dangerous  drugs, 
and  much  of  the  cocaine  consumed  in 
this  country  came  from  and  through 
Mexico.  By  late  1973  heroin  flow- 
ing from  and  through  Mexico  to  the 
United  States  had  increased  to  about 
half  the  total  consumption. 

In  September  and  October  1974,  Drug 
Enforcement  Administration  officials 
estimated  that 

--70  percent  of  all  heroin  reaching 
the  United  States  comes  from 
poppies  grown  in  Mexico; 

—virtually  all  the  marihuana  seized 
comes  from  Mexico  and  the  Carib- 
bean; 

--about  3  billion  tablets  of  danger- 
ous drugs,  valued  at  more  than 
$1.6  billion  on  the  illicit  market, 
comes  from  Mexico  in  a  year;  and 

--cocaine,  which  is  becoming  a  pref- 
erred drug  of  abuse,  passes 
through  Mexico  on  its  way  from 
South  and  Central  America. 

Central  America  is  also  a  potentially 
important  transshipment  point  for 
drugs  coming  to  the  United  States. 


Accordingly,  GAG  examined  U.S. 
programs  designed  to  reduce  the  flow 
of  drugs  coming  from  and  through 
Mexico  and  Central  America.      .,i 


FINDINGS  AND  CONCLUSIONS 

The  United  States  is  trying  to  stop 
the  flow  of  drugs  from  Mexico  by:  . 

--Forcibly  preventing  shipment  of 
drugs  to  the  United  States 
(called  interdiction). 

--Eliminating  illicit  production 
in  Mexico. 

--Assisting  the  Mexican  Government's 
antidrug  efforts. 

The  U.S.  Ambassador,  as  the 
President's  representative,  is 
responsible  for  seeing  that  U.S. 
objectives  are  achieved.  In  the 
drug  area  he  is  supported  by 

--the  Drug  Enforcement  Administra- 
tion, the  prime  U.S.  enforcement 
agency,  maintaining  liaison  with 
Mexican  Government  narcotics  en- 
forcement agencies,  and 

--drug  control  committees  in  each 
country.  (See  pp.  2  and  3.) 

Progress 

Since  1969  the  United  States  and 
Mexican  Governments'  antidrug  ef- 
forts have: 


Tear  Sheet.     Upon  removal,  the  report 
cover  date  should  be  noted  hereon. 
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--Increased  drug  seizures,  opium  and 
marihuana  eradication,  and  arrests. 

--Provided  better  information  on 
drug  trafficking. 

--Improved  Mexican  capability 
through  material  assistance  grants 
and  training. 

--Increased  cooperation  and  discus- 
sion at  .hjgh  diplomatic  levels. 
(See  pp.  15  and  16.) 

Problems 

Even  with  this  progress,  increasing 
amounts  of  drugs  continue  to  reach 
the  United  States. 

Factors  which  have  hindered  greater 
effectiveness  in  reducing  the  flow 
of  drugs  to  the  United  States  include 

--lack  of  full  cooperation  between 
the  two  Governments  regarding  drug 
information  and  extradition  and 

--limited  technical  resources  and 
manpower.  (See  pp.  20  to  25.) 


Cooperation 

One  way  to  reduce  the  flow  of  drugs 
to  the  United  States  is  the  exchange 
of  accurate  data  about  the  activities 
of  known  and  suspected  drug  traf- 
fickers between  the  Drug  Enforcement 
Administration  and  the  Mexican  Fed- 
eral police.  The  Drug  Enforcement 
Administration,  however,  has  had 
only  limited  opportunity  to  inter- 
rogate persons  arrested  by  the  Fed- 
eral police  for  drug  crimes  and 
sometimes  was  denied  access  to  in- 
formation the  police  obtained. 
(See  p.  20.)  ■'-- 

Immobilization  of  drug  traffickers 
is  further  hindered  because  drug 


traffickers  who  flee  to 
not  prosecuted  and  inca 
Mexico  readily  grants  c 
to  persons  having  Mexic 
or  background,  regardle 
solicitant's  place  of  b 
of  them,  before  becomin 
residents,  lived  in  the 
States  until  they  were 
suspected  of  violating 
laws. 


Mexico  are 
rcerated 
itizenship 
an  parents 
ss  of  the 
i  rth .  Some 
g  Mexican 

United 

convicted  or 
U.S.  drug 


The  Administration  estimates  that 
more  than  250  such  persons  now  live 
in  Mexico.  Some  still  traffick  in 
drugs.  Because  they  are  Mexican 
citizens,  the  Mexican  Government 
refuses  to  extradite  them  to  the 
United  States  for  prosecution. 

In  a  few  cases,  Mexican  citizens 
have  been  convicted  in  Mexico  for 
drug  violations  in  the  United 
States.  Greater  use  of  this  proce- 
dure might  deter  Mexicans  who  have 
violated  U.S.  drug  laws  from  using 
Mexico  as  a  sanctuary  from  prosecu- 
tion. (See  p.  28.) 


Material  assistance 

Mexico  is  not  only  a  major  trans- 
shipment area  but  also  an  indigenous 
source  of  drugs.  Its  sparcely  pop- 
ulated and  rugged  mountains  make 
location  and  eradication  of  clandes- 
tine cultivation  areas  difficult 
and  time  consuming. 

Its  extended  border  with  the  United 
States  and  two  long  coastlines 
afford  traffickers  virtually  un- 
limited locations  for  smuggling. 
This,  in  turn,  makes  it  harder  for 
its  ill -equipped  police  to  locate 
trafficking  routes.  (See  pp.  6 
and  25.) 

Since  1970  the  United  States  has 
given  Mexico  $6.8  million  in 


ii 


553 


equipment,  such  as  helicopters  for 
troop  transportation.  Additional 
equipment  has  been  approved  by  the 
Cabinet  Committee  on  International 
Narcotics  Control.  (See  p.  ?6.) 

More  than  250  of  the  350-member 
Mexican  Federal  police  force  have 
been  trained  in  drug  enforcement 
procedures  by  the  Drug  Enforce- 
ment Administration;  this  training 
is  continuing.  (See  p.  26,) 

The  United  States  is  also  providing 
equipment  and  training  to  the  Mex- 
ican Customs  Service.  (See  p.  27.) 

Other  matters 

DEA  has  had  some  success  in  locating 
and  eliminating  narcotics  laborato- 
ries in  other  countries  by  publicly 
offering  rewards  for  information 
about  drug  traffickers. 

Though  the  Administration  has  had 
information  for  a  number  of  years 
that  heroin  laboratories  are  operat- 
ing in  at  least  eight  areas  in  Mex- 
ico, no  significant  laboratory  had 
been  seized  until  February  5,  1974. 
Since  then  six  other  laboratories 
have  been  seized. 

GAG  believes  that  publicly  offering 
rewards  would  increase  the  identi- 
fication of  illicit  laboratories, 
but  the  Mexican  Government  has  not 
agreed  to  offer  rewards  for  informa- 
tion, despite  repeated  U.S.  requests. 

Although  the  Drug  Enforcement  Admin- 
istration recognizes  that  many  ocean- 
going vessels  and  aircraft  are  used 
in  moving  drugs  from  Mexico  illic- 
itly, it  had  not  monitored  the  use 
of  oceangoing  vessels  and  aircraft 
by  drug  traffickers.  (See  pp.  18  and 
22.) 


The  Mexican 
that  corrupt 
its  levels, 
Federal  poli 
to  overcome 
reorganizing 
reorganizati 
January  1973 
been  taken  a 
(See  p.  18.) 


Government  recognized 
ion  exists  at  many  of 
including  the  Mexican 
ce,  and  developed  plans 
this  problem,  such  as 
the  police.  This 
on  was  to  begin  in 
,  but  no  action  had 
s  of  September  1974. 


Central  America 

Central  America  is  not  currently 
considered  a  prime  source  in  trans- 
shipping drugs  to  the  United  States-, 
however,  it  does  offer  traffickers 
many  of  the  same  benefits  as  does 
Mexico. 


As  enforcement  improves  in  Mexico, 
the  Drug  Enforcement  Administration 
expects  traffickers  to  make  greater 
use  of  the  Central  American  coun- 
tries. Plans  are  being  developed, 
and  the  Administration  plans  to 
assign  agents  to  these  countries. 
(See  p.  34.) 


RECOMMENDATIONS 

The  Attorney  General ,  in  coopera- 
tion with  the  Secretary  of  State, 
should  improve  information  gather- 
ing and  cooperation  in  Mexico  by 
encouraging  the  Mexican  Government 
to 


-share  information  obtained  during 
interrogation  of  suspected  drug 
traffickers  and 

-prosecute  traffickers  fleeing 
to  Mexico  within  the  Mexican 
judicial  system  if  Mexico  con- 
tinues to  refuse  extradition. 


Tear  Sheet 
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AGENCY  ACTIONS  AND  UNRESOLVED  ISSUES 

Department  of  Justice 

The  unclassified  version  of  the  De- 
partment of  Justice's  comments  are 
included  in  appendix  I.  A  copy  of 
the  Department's  classified  response 
will  be  made  available  to  authorized 
persons  upon  request. 

The  Justice  Department 

--agrees  with  GAO's  analysis  of  ex- 
tradition problems  and  the  possi- 
bility of  prosecuting  people  in 
Mexico  for  violations  of  U.S. 
statutes  and 

--recognizes  the  merit  of  some  ob- 
servations concerning  enforce- 
ment operations. 

However,  the  Department  believes 
GAO's  findings,  conclusions,  and  rec- 
ommendations have  serious  weakness- 
es. The  Department  believes  the 
report  is  a  random  collection  of  ob- 
servations and  includes  items  of 
secondary  importance  and  that  it 
ignores  some  significant  issues, 
such  as  (1)  investigative  proce- 
dures used  by  the  Mexican  Judicial 
Police,  (2)  lack  of  operating  agree- 
ments between  the  Drug  Enforcement 
Administration  and  local  Mexican 
police  officers  on  custody  and  pro- 
secution of  arrested  carriers,  and 
(3)  problems  created  for  U.S.  border 
investigations  by  the  policy  of  the 
Government  of  Mexico  which  requires 
that  known  narcotics  and  dangerous 
drugs  being  smuggled  out  of  Mexico 
be  seized  in  Mexico.  (This  policy 
prevents  the  identification  of 
U.S.  traffickers  by  keeping  the 
drugs  under  surveillance  until  they 
are  delivered.) 


GAO  recognizes  that  many  problems 
affect  the  efforts  to  stop  the 
flow  of  narcotics  and  dangerous 
drugs  into  the  United  States  and 
that  these  problems  and  their 
seriousness  change  from  time  to 
time. 


At  the  compl 
work  in  late 
were  discuss 
U.S.  agency 
and  in  Washi 
'GAO  had  not 
agency  of fie 
three  above 
Department  a 
lems. 


etion  of  GAO's  field- 
1973,  GAO's  findings 
ed  with  appropriate 
officials  in  the  field 
ngton.  At  that  time 
identified,  nor  had 
ials  recognized,  the 
areas  mentioned  by  the 
s  causing  major  prob- 


If  the  Department  has  sufficient 
evidence  to  identify  these  areas 
as  causing  real  problems  to  their 
efforts  to  stop  the  flow  of 
narcotics  and  dangerous  drugs  into 
the  United  States,  no  additional 
work  by  GAO  to  develop  these  prob- 
lems should  be  necessary.  GAO 
suggests  that  the  Department  con- 
tinue to  work  with  the  Government 
of  Mexico  to  overcome  these  prob- 
lems. 

The  Department  also  commented  ex- 
tensively on  how  it  believed  (1) 
the  Government  of  Mexico  could  im- 
prove its  drug  enforcement  activi- 
ties and  (2)  U.S.  operations  on 
the  border  could  be  improved.  It 
said  that  actions  had  been  or  were 
being  taken  to  improve  activities 
tn  both  areas  but  that  more  efforts 
were  needed. 

The  Drug  Enforcement  Administra- 
tion's comments  on  specific  actions 
planned  or  being  taken  on  GAO's  rec- 
ommendations are  included  in  the 
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body  of  the  report. 
32.) 

Department  of  State 


(See  p.  22  and 


The  Department  of  State  (see  app. 
II)  endorsed  the  recommendations 
and  said  actions  are  underway  and 
will  be  pursued.  These  actions  are 
included  in  the  body  of  the  report. 
(See  p.  32.) 


MATTERS  FOR  CONSIDERATION 
BY  THE  CONGRESS 

This  report  is  being  sent  to  the 
Congress  to  advise  it  of  efforts 
needed  and  being  taken  to  reduce 
the  flow  of  drugs  into  the  United 
States  from  Mexico  and  Central 
America.  The  report  should  be  use- 
ful to  those  committees  having  over- 
sight responsibilities  in  this  area. 


.  i    '.-  (•■ 
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CHAPTER  1 

-"  INTRODUCTION 

Sources  of  illicit  drugs  in  the  United  States  represent 
an  international  problem.   Mexico  plays  an  important  role  in 
illicit  drug  trafficking,  as  an  indigenous  source  and  as  a 
transshipment  point  for  illicit  drugs  originating  from 
countries  all  over  the  world. 

U.S.  authorities  estimated  that  in  1971  drugs  flowing 
from  and  through  Mexico  represented  20  percent  of  the 
heroin,  90  percent  of  the  marihuana,  and  80  percent  of  the 
illicit  dangerous  drugs  (amphetamines  and  barbiturates) 
consumed  in  the  United  States.   By  late  1973  this  flow  of 
heroin  totaled  about  half  the  U.S.  consumption. 

In  September  and  October  1974  Drug  Enforcement  Admin- 
istration (DEA) ,  Department  of  Justice,  officials  estimated 
that 

--70  percent  of  all  heroin  reaching  the  United  States 
comes  from  poppies  grown  in  Mexico; 

--virtually  all  the  marihuana  seized  comes  from  Mexico 
and  the  Caribbean; 

--about  3  billion  tablets  of  dangerous  drugs,  valued  at 
more  than  $1.6  billion  on  the  illicit  market, 
comes  from  Mexico  in  a  year;  and 

--cocaine,  which  is  becoming  a  preferred  drug  of  abuse, 
passes  through  Mexico  on  its  way  from  South  and 
Central  America. 

Large  seizures  of  drugs  in  the  United  States  have  also 
been  traced  directly  to  Central  America.   Some  of  these 
drugs  were  transshipped  through  Mexico.   As  enforcement 
efforts  in  Mexico  become  more  successful,  DEA  expects  drug 
trafficking  in  Central  America  to  increase. 
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ORGANIZATION  OF  ANTIDRUG  •  ^"  ■  ^ 

ACTIVITIES  OVERSEAS 

PEA 

DEA  is  the  prime  Federal  agency  charged  with  enforcing 
the  U.S.  narcotic  and  dangerous  drug  laws.   DEA  was  established 
July  1,  1973,  by  Presidential  Reorganization  Plan  No.  2,  which 
transferred  to  DEA  (1)  all  the  functions  and  personnel  of  the 
Bureau  of  Narcotics  and  Dangerous  Drugs  (BNDD) ,  the  Office 
for  Drug  Abuse  Law  Enforcement,  and  the  Office  of  National 
Narcotics  Intelligence,  Department  of. Justice,  and 
(2)  the  functions  and  personnel  of  the  U.S.  Customs  Service 
relating  to  domestic  and  foreign  narcotics  intelligence  and 
investigations.  -.  ■" " 

DEA  employs  about  2,200  agents,  of  which  132  were 
stationed  overseas  as  of  December  31,  1973.   DEA ' s  appropria- 
tion for  fiscal  year  1974  is  about  $112  million.   For  fiscal 
year  1975  DEA  has  requested  an  appropriation  of  about 
$141  million.   The  1974  appropriation  and  the  1975  appropriation 
request  are  broken  down  into  the  following  areas  of  activity. 


Budget  activity 


.■  1974 
appropriation 


■  1975 
request 


(000  omitted) 


Law  enforcement: 

Criminal  enforcement 
Compliance  and  regulation 
State  and  local  assistance 

Intelligence 

Research  and  development 

Executive  direction 


$  80,383. 
9,408 
9,891 
5,515 
6,502 
215 


$104,109 

10,644 

10,798 

8,373 

6,617 

234 


Total 


$111,914 


$140,775 


Six  of  DEA's  19  regional  offices  are  located  in  foreign 
countries,  includ_ng  1  in  Mexico  City  which  is  responsible 
for  administering  DEA  programs  involving  Mexico  and' all 
Central  America  north  of  Panama.   As  of  August  31,  1974, 
this  office  was  staffed  with  21  agents,  one  of  which  was 
stationed  in  Costa  Rica.   In  addition,  157  agents  were 
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stationed  on  the  U.S.  border  and  54  agents  were  in  special 
task  forces  working  Mexican  drug  cases. 

In  October  1974  DEA  said  that  it  planned  to  assign  16 
more  agents  to  the  Mexico  City  regional  office  and  that  they 
should  be  in  Mexico  by  December  1974. 


U.S.  Embassies  .  ^      , v 

In  1971,  U.S.  Embassy  involvement  in  drug  law  enforce- 
ment increased  in  many  countries  as  a  result  of  the 
President's  directive  establishing  drug  control  committees 
in  foreign  nations  important  to  illicit  drug  trafficking. 
The  committees  are  responsible  for  coordinating  and  guiding 
U.S.  antidrug  activities  in  their  respective  countries. 
The  committees'  first  task  was  to  develop  plans  outlining, 
among  other  topics,  the  (1)  host  country's  influence  on  the 
U.S.  drug  problem,  (2)  U.S.  goals  and  objectives  to 
counteract  this  influence,  and  (3)  specific  steps  to  achieve 
these  goals  and  objectives.   In  Mexico,  committee  membership 
includes  representatives  from  DEA,  the  U.S.  Customs  Service, 
the  Department  of  Defense,  and  the  Federal  Bureau  of 
Investigation.   To  assist  in  gathering  and  analyzing 
pertinent  data,  a  Subcommittee  on  Narcotics  Intelligence  was 
established.   Committees  in  Central  America  are  similarly 
organized. 


Cabinet  Committee  on  / 

International  Narcotics  Control  o,  . 

The  Cabinet  Committee  was  established  in  September 
1971  to  formulate  and  coordinate  Federal  Government  policies 
for  eliminating  the  illegal  flow  of  narcotics  and  dangerous 
drugs  into  the  United  States  from  other  countries.   The 
Secretary  of  State  serves  as  chairman  and  membership  in- 
cludes the  Attorney  General;  Secretaries  of  Defense,  the 
Treasury,  and  Agriculture;  U.S.  Representative  to  the  United 
Nations;  and  Director  of  the  Central  Intelligence  Agency.   A 
working  group  within  the  Cabinet  Committee  is  composed  of 
assistant  secretary-level  personnel  from  each  member  agency. 
This  group  supports  the  Cabinet  Committee  and  consists  of 
six  functional  subcommittees:   Intelligence,  Law  Enforcement, 
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Public  Information,  Diplomacy  and  Foreign  Aid,  Congressional 
Relations,  and  Rehabilitation  Treatment  and  Research.   A 
coordinating  subcommittee  was  also  established  to  Coordinate 
narcotics  control  activities  among  interested  agencies  and 
departments  and  for  other  duties. 

The  Cabinet  Committee  has  specific  responsibility  for: 

--Developing  comprehensive  plans  and  programs  for  inter- 
national drug  control. 

--Insuring  coordination  of  all  diplomatic,  intelligence, 
and  Federal  law  enforcement  programs  and  activities  of 
international  scope.  ^-'r.   -    j 

--Evaluating  all  such  programs  and  activities  and  their 
implementation. 

--Making  recommendations  to  the  Office  of  Management 
and  Budget  (0MB)  on  proposed  fundings. 

--Providing  periodic  progress  reports  to  the  President. 

It  has  directed  U.S.  international  drug  control  efforts  toward 
interdicting  narcotic  drugs,  particularly  heroin  and  its  precur- 
sors.  To  accomplish  this  interdiction,  the  Cabinet  Committee 
assigned  highest  overseas  priority  to  improving  the  collection, 
analysis,  and  use  of  drug  information  and  to  upgrading  the 
quality  of  foreign  drug  law  enforcement. 

The  Cabinet  Committee  requested  narcotic  control  plans 
from  U.S.  Embassies  in  countries  considered  to  be  involved  in 
producing,  consuming,  or  transiting  illicit  hard  drugs.   These 
plans  include  a  description  of  the  drug  situation,  statement 
of  goals  (see  p.  14),  estimated  costs,  priorities,  and  a 
general  timetable.   They  are  reviewed  by  the  State  Department's 
regional  Interagency  Narcotics  Control  Committees,  the  Cabinet 
Committee's  working  group,  and  finally  by  the  Cabinet  Commit- 
tee.  When  the  plans  are  approved,  they  are  returned  to  the 
foreign  posts  and  serve  as  a  basis  for  opening  discussions 
with  host  governments  for  the  negotiation  of  bilateral  control 
plans . 

The  Department  of  State  has  overall  authority  for  the 
control  of  narcotics  funds  appropriated  under  the  Foreign 
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Assistance  Act.   For  fiscal  years  1973  and  1974  approx- 
imately $5.97  million  will  have  been  obligated  under  this 
act  to  fund  the  activities  of  the  Cabinet  Committee  in 
Mexico.   Another  $5  million  is  expected  to  be  expended  in 
fiscal  year  197  5  in  Mexico.  -  ' '■>  ""'•■      ■ 

SCOPE  OF  REVIEW     >  ^"i  :.''.■-'■:.'.    :..-:  v^-j'-ff-^o?  »■>::. 

We  examined  Mexico's  and  Central  America's  roles  in 
supplying  illicit  drugs  to  the  United  States  and  DEA  and 
U.S.  Embassy  efforts  to  confront  the  problem.   We  made  our 
review  at: 

--DEA's  Washington,  D.C.,  headquarters  and  Mexico  City 
regional  office. 

--U.S.  Embassies  in  Mexico  City;  San  Jose,  Costa  Rica; 
Guatemala  City,  Guatemala;  and  Managua,  Nicaragua. 

--Department  of  State,  Washington,  D.C. 

We  examined  DEA  documents  and  DEA  and  other  agencies' 
files  on  drug  control  activities. 

Photographs  in  this  report  were  supplied  by  DEA. 


T-sr' 


■'TO.'  . !  -■.    '.''■  :i  c  ■•:■-■:■.   '-  '  .^'i      0  r  j 
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CHAPTER  2 

1 1  SMUGGLING  FROM  MEXICO 

Illicit  drug  traffic  from  and  through  Mexico  to  the 
United  States  is  difficult  to  intercept  because  traffickers 
may  use  either  land,  air,  or  water  routes  for  smuggling 
illicit  drugs.   Also,  many  sections  of  Mexico  are  sparcely 
populated  and  difficult  to  police  effectively. 

TRANSSHIPMENT  OF  DRUGS 

Narcotics  are  transported  to  Mexico  by  means  of  inter- 
national air  lines,  oceangoing  freighters,  and  land.   A  1972 
U.S.  Government  report  stated  that  about  18  percent  of  the 
heroin  consumed  in  the  United  States  had  been  smuggled 
through  Mexico.   An  example  of  this  smuggling  is  illustrated 
by  the  following  case.   A  retired  Mexican  army  general  was 
arrested  by  French  authorities  in  1972  as  he  attempted  to 
leave  France.   He  had  in  his  possession  about  130  pounds  of 
heroin  which  he  intended  to  pass  through  Mexican  customs 
for  smuggling  to  the  United  States.   Over  the  past  few  years 
he  had  made  several  trips  to  France,  which  DEA  believed  were 
for  the  purpose  of  smuggling  heroin. 

Mexico  also  serves  as  a  transshipment  point  for  cocaiiie 
destined  for  the  United  States.   Almost  all  of  the  world's 
cocaine  is  cultivated  in  South  America.   Approximately 
200  pounds  of  cocaine  in  the  process  of  being  transshipped  to 
the  United  States  were  seized  in  Mexico  in  1972. 

INDIGENOUS  SOURCE  OF  DRUGS 

Many  illicit  drugs  used  in  the  United  States  are 
produced  in  Mexico.   Sparcely  populated  mountainous  terrain, 
climate  favorable  to  growing  opium  poppies  and  marihuana, 
and  limited  governmental  control  in  some  areas  have  been 
essential  elements  to  the  increasing  production  of  illict 
drugs . 

DEA  estimated  that  about  90  percent  of  the  marihuana 
consumed  in  the  United  States  is  produced  in  or  transshipped 
through  Mexico.   DEA  reports  indicate  that  increasing  num- 
bers of  dangerous  drugs,  i.e.,  amphetamines  and  barbitu- 
rates, are  being  produced  in  Mexico.   Clandestine  lab- 
oratories in  Mexico  obtain  the  basic  ingredients  for 
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OPIUM  POPPY  FIELDS  IN  MEXICO 


Most  opium  grown  in  Mexico 
is  cultivated  in  States  bordering 
the  Pacific  Ocean.   The  Sierra 
Madre  Mountains  provide  a 
haven  for  many  small  farmers  who 
cultivate  plots  of  opium  poppies. 


^^s^mm^s^mm' 
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OPIUM  POPPY  FIELDS  IN  MEXICO 


The  average  size  of  an  opium 
poppy  field  is  about  1  acre.   The 
Mexican  farmer  is  paid  to  plant 
his  plot  or  grows  it  on  his  own 
and  sells  the  opium  gum  to  the 
buyer  who  visits  the  area. 
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OPIUM  POPPY  FIELDS  IN  MEXICO 


Closeup  of  opium  poppies 
ready  for  harvest  in  the 
Mexican  mountains. 
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producing  dangerous  drugs  from  United  States  and  European 
drug  supply  houses.   For  example,  a  laboratory  in  Mexico, 
which  was  an  affiliate  of  a  U.S.  pharmaceutical  firm,  was 
closed  down  in  April  1972  by  the  Government  of  Mexico  for 
illegal  production  and  sale  of  amphetamines.   The 
amphetamines  were  made  with  ingredients  obtained  legally 
from  the  U.S.  affiliate.   During  1972  the  Government  of 
Mexico  seized  three  additional  laboratories  which  reportedly 
produced  and  exported  to  the  United  States  at  least  6 
million  doses  of  barbiturates  and  amphetamines. 

Our  previous  1974  report  to  the  Congress  \J   pointed  out 
that  for  the  first  8  months  of  fiscal  year  1973,  only  5  per- 
cent of  DEA's  Mexico  City  regional  office  staff  time  was 
spent  in  assisting  the  Mexican  Government  to  eliminate  the 
sources  of  these  drugs . 

Opium  and  its  derivative,  heroin,  are  also  produced  in 
Mexico.   DEA  estimated  that  in  1971  about  2  percent  of  the 
U.S.  supply  of  heroin  was  produced  in  Mexico.   Since  that 
time  this  has  risen  to  about  50  percent,  largely  as  a  result 
of  successful  action  against  heroin  entering  the  United 
States  from  Turkey  and  Western  Europe.   Mexican  chemists 
follow  a  less  sophisticated  opiuhi  processing  formula  than 
the  European  chemists,  which  gives  their  heroin  a  brown 
color  as  opposed  to  the  white  color  achieved  by  their 
European  counterparts.   Despite  intensive  United  States  and 
Mexican  drug  enforcement  effort,  the  availability  of  brown 
heroin  from  Mexico  continues  to  grow.   DEA  informed  us  that 
information  available  as  of  January  1974  indicates  that  some 
brown  heroin  may  be  coming  from  Southeast  Asia  and  South 
America. 

Brown  heroin  seized  in  the  United  States  represented  37 
percent  of  the  total  heroin  seized  in  this  country  during 
fiscal  year  1973  compared  with  8  percent  in  1972.   DEA 
reported  that,  by  late  1973,  more  than  50  percent  of  the 
heroin  seized  in  the  United  States  was  brown  heroin  from 
Mexico.   The  following  maps,  prepared  by  DEA,  illustrate  how 
the  distribution  and  concentration  of  brown  heroin  has 
intensified. 


1^/Identifying  and  Eliminating  Sources  of  Dangerous  Drugs: 
Efforts  Being  Made,  But  Not  Enough  (B-175425),  June  7, 
1974. 
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PERCENT  OF  BROWN  HEROIN  TO  TOTAL  HEROIN  SEIZED 
NORTHWEST  April-June  1972 


NORTHWEST 


During  July- September  1973 
.CENTRAL  I 


100% 
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DRUG  ENFORCEMENT  OBJECTIVES 

Drug  enforcement  priorities  of  Mexico  and  the  United 
States  have  differed  in  the  past  in  that  Mexico,  because  of 
its  marihuana  abuse  problem,  was  more  interested  in 
eradicating  marihuana,  whereas  the  United  States  was  more 
interested  in  stopping  the  flow  of  narcotics,  particularly 
heroin,  from  Mexico.   U.S.  officials  told  us  that,  because 
of  increased  Embassy  and  DEA  efforts  during  1973  to  convince 
the  Mexican  officials  of  the  danger  of  narcotics  abuse,  the 
Mexican  Government  began  in  January  1974  to  change  its 
priorities . 

MEXICAN  GOVERNMENT  ACTIVITIES 

DEA  told  us  that  nearly  all  opium  (to  produce  heroin) 
and  marihuana  grown  in  Mexico  is  shipped  to  the  United 
States  and  very  little  is  used  domestically.   Mexican 
Government  officials  advised  DEA  that  Mexico  had  no  sizable 
narcotics  abuse  problem,  but  they  could  not  furnish 
statistical  data  supporting  their  views.   Mexico  did  create 
a  National  Center  for  Drug  Dependency  Research  in  1972  to 
conduct  studies  on  all  types  of  drug  abuse  in  Mexico.   The 
Department  of  State  informed  us  that  the  United  States  is 
providing  1  man-year  of  technical  assistance  to  this  center, 
to  establish  and  carry  out  a  2-year  epidemiological  study  of 
drug  abuse  within  Mexico. 

Mexican  laws  prohibit  the  production  and  sale  of  nar- 
cotics, cocaine,  and  marihuana,  and  they  were  revised  in 
January  1972  to  establish  control  over  the  sale  of  dangerous 
drugs.   Another  law  passed  in  1972  prescribed  severe 
penalties  for  landowners  whose  land  is  used  for  growing 
marihuana  or  opium  poppies.   Because  the  overriding  Mexican 
drug  legislation  is  Federal,  the  Mexican  Attorney  General 
has  overall  jurisdiction.   Under  his  auspices,  a  350-man 
Federal  Judicial  Police  force  is  charged  with  enforcing  all 
Federal  statutes.   This  agency,  however,  has  the  authority 
to  enlist  the  aid  of  State  or  municipal  police  at  any  time 
to  assist  in  enforcement  activities.   Mexican  army  personnel 
are  assigned  to  help  the  Federal  police  in  their  efforts, 
most  notably  to  destroy  opium  poppy  and  marihuana  fields. 
At  times,  up  to  one-fifth  of  the  60,000  army  personnel  have 
been  involved. 
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Because  of  the  remoteness  of  many  opium  and  marihuana 
fields  and  the  inaccessible  terrain,  the  Mexican 
Government's  eradication  campaign  cannot  effectively  cover 
all  areas.   Even  after  fields  are  located  by  Government 
officials,  a  portion  of  the  crop  usually  can  be  harvested 
before  enforcement  personnel  can  reach  and  destroy  the 
plants.   Although  the  campaign  has  been  considered  effective 
in  decreasing  sources,  DEA  estimates  that  15  or  20  percent 
of  the  opium  and  60  percent  of  the  marihuana  is  harvested 
before  the  fields  are  destroyed.   Because  of  the  favorable 
climate,  the  fields  are  often  replanted  within  a  few  weeks. 
The  eradication  campaign  is  also  hindered  because  many  of 
the  poor  in  Mexico's  hinterlands  depend  on  the  marihuana 
crop,  the  most  profitable  crop  that  can  be  grown.   Few  farmers 
realize  the  ultimate  havoc  their  crops  cause.   Since  opium 
poppy  production  in  Mexico  is  illegal  (unlike  in  Turkey 
where  it  is  lawful) ,  it  would  be  difficult  for  the  Mexican 
Government  to  develop  a  crop  substitute  program.   Under 
these  circumstances  farmers  will  continue  to  resist 
government  efforts  to  destroy  their  main  livelihood. 

U.S.  GOALS  IN  MEXICO         ,   .  -   ,  ,,r,    - 

In  February  1973  the  drug  control  committee  produced  a 
plan  outlining  actions  to  be  taken  in  Mexico. 

1.  Interdict  the  flow  of  all  narcotics  transiting 
from  third  countries  into  the  United  States. 

2.  Cooperate  with  the  Mexican  Government  in  opium  poppy 
eradication  efforts  and  interdiction  of  Mexican  heroin 
destined  for  the  United  States. 

3.  Provide  assistance  to  increase  the  effectiveness  of 
the  Mexican  Government's  border,  air,  and  sea  anti- 
narcotics  law  enforcement. 

4.  Work  cooperatively  with  the  Mexican  Government  to 
combat  the  processing  and  trafficking  of  dangerous 
drugs,  especially  amphetamines  and  barbiturates. 

5.  Convince  the  Government  of  Mexico  to  reorder  its  pri- 
orities to  give  top  and  predominant  attention  to 
"hard"  drugs  rather  than  marihuana. 
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6.  Identify,  penetrate,  and  collect  intelligence  on 
trafficking  organizations. 

7.  Concentrate  on  major  violators  (as  opposed  to  small 
traffickers) . 

8.  Help  train  Mexican  Government  law  enforcement  offi- 
cials in  antidrug  operations  in  order  to  carry  out 
the  objectives  of  goals  1,  2,  3,  4,  5,  6,  and  7 
above. 

9.  Cooperate  with  Mexico  in  marihuana  eradication  pro- 
grams .  .^       .■  ,  , 

In  addition,  the  U.S.  Government  plans  to: 

--Encourage  the  Mexican  government  to  devote  greater 
resources  to  drug  enforcement. 

--Collect  and  analyze  information  on  illicit  drug  pro- 
duction and  trafficking. 

--Provide  technical  and  material  assistance  to  the 
Mexican  Government. 

--Provide  information  on  illicit  drug  trafficking  to 
Mexican  personnel  which  will  assist  them  in  making 
drug  arrests  and  seizures. 

UNITED  STATES  AND  MEXICAN 
ENFORCEMENT  ACCOMPLISHMENTS   "   '  '  ' 

Enforcement  efforts  have  increased  since  1969,  when 
agents  began  a  program  of  detaining  and  searching  all 
vehicles  leaving  Mexico.   For  example,  with  the  Mexican 
Government's  approval,  DEA's  manpower  in  Mexico  more  than 
doubled  with  district  offices  being  established  in  three 
areas  outside  Mexico  City.   (See  p.  3  for  DEA's  current 
staffing  plans.)   Statistics  on  Mexican  Government  drug 
activities  before  1969  were  not  available,  but  DEA  stated 
that  drug  seizures  and  arrests  were  minimal  compared  with 
current  activity. 

Although  reliable  statistics  are  difficult  to  obtain, 
the  Mexican  Government  reported  the  following  seizures 
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during  the  12  months  ended  in  February  1974:  opium,  227 
pounds;  heroin,  293  pounds;  cocaine,  405  pounds;  marihuana, 
513  tons;  and  dangerous  drugs,  8,674,000  dosage  units  plus  110 
pounds  amphetamine  powder.   Though  there  were  irregularities 
in  reporting,  the  Mexican  Government  reported  that,  in  its 
1973  eradication  program,  10,045  opium  fields  covering  over 
10,000  acres  and  8,569  marihuana  plantations  covering  over 
6,000  acres  were  destroyed.   In  the  first  4  months  of  1974, 
over  7,500  poppy  fields  were  reported  destroyed,  covering  an 
area  of  over  4,000  acres;  in  the  same  period  some  2,300 
marihuana  plantations  were  destroyed  with  a  total  area  of 
about  1,000  acres. 

The  Mexican  Government  also  reported  that,  during  the 
same  12  months  from  February  1973  to  February  1974,  3,073 
persons  had  been  detained  in  connection  with  drug 
trafficking.   In  addition  it  was  reported  that  467  farmers 
had  been  arrested  for  growing  opium  and  marihuana  and  2 
launches,  41  airplanes,  and  735  cars  had  been  seized. 


PROJECTS  FOR  BETTER  DEFINING 
DRUG  TRAFFICKING 

DEA  initiated  several  information-gathering  projects  to 
better  define  the  illicit  drug  trafficking  within  Mexico. 
Two  examples  of  such  projects  follow. 

Operation  Tadpol 

This  project  was  initiated  in  April  1972  with  the  ob- 
jective of  interdicting  heroin,  cocaine,  and  other  narcotics 
before  they  reach  the  United  States.   From  specially 
selected  informants,  DEA  tries  to  get  information  on 
trafficking  routes  and  sources  of  supply.   During  these 
investigations  DEA  determined  that  (1)  buses  and  cars  were 
used  in  smuggling  drugs  into  the  United  States,  (2)  addicts 
were  used  to  cultivate  and  harvest  the  opium  crops  and  to 
transport  the  drugs,  (3)  addicts  were  not  afraid  of 
enforcement  officials  because  they  believed  the  officials 
were  corrupt,  and  had  been  paid  off,  and  (4)  roadblock 
inspections  were  not  effective  because  carriers  knew  how  to 
avoid  them.   The  gathering  of  this  information  was  completed 
in  December  1972  and  this  concluded  Phase  I  of  the  project. 
Phase  II  involves  making  arrests  based  on  this  information. 
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Special  enforcement  activity 

In  August  1973  the  Mexican  attorney  general  expressed 
interest  in  conducting  studies  into  the  narcotics  traffic  in 
Mexico.   This  project  consists  of  studies  of  the 
eradication,  interdiction,  and  information  analysis 
capabilities  of  the  Mexican  Government.   The  DEA 
Administrator  has  met  with  the  attorney  general  to  discuss 
U.S.  cooperation.   This  project  was  begun  in  February  1974, 
and  will  enable  the  Mexican  Government  to  identify  areas 
where  equipment,  manpower,  or  procedural  changes  are 
necessary . 


/ :  ;  1-  • 
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CHAPTER  5 

ENFORCEMENT  ACTION  IN  MEXICO 

Although  tons  of  narcotics  and  dangerous  drugs  have  been 
stopped  from  reaching  illicit  U.S.  markets,  this  represents 
only  a  fraction  of  the  total  drugs  which  illegally  cross  the 
border  from  Mexico  to  the  United  States. 

MEXICAN  GOVERNMENT  CONTROL   -         '  '  ,  v"  ' 

NOMINAL  IN  SOME  AREAS 

In  some  isolated  regions  noted  for  opium  and  marihuana 
production,  especially  in  the  mountains,  Mexican  Government 
drug  enforcement  has  been  intermittent.  One  reason  Federal 
control  is  often  hampered  is  because  State  or  local  govern- 
ments resent  Federal  actions  in  their  jurisdictions.  Thus 
the  Mexican  Federal  police  have  not  mounted  sustained  opera- 
tions in  these  regions.  .  ,  ,  , 

A  BNDD  report  dated  November  29,  1972,  identified  this 
situation  as  the  chief  obstacle  in  investigating  and  immobiliz- 
ing heroin  laboratories.   It  also  pointed  out  that  the  relation- 
ship between  one  State  government  and  the  Federal  Government 
was  so  delicate  that  strict  enforcement  of  Federal  narcotic 
laws  was  handled  with  extreme  diplomacy.   DEA  told  us  that  in 
some  areas  the  traffickers  have  more  authority  than  the  local 
police  or  army  troops  and  are  often  better  armed.   Therefore, 
narcotic  activities  are  carried  on  virtually  unopposed. 

PROBLEMS  OF  MEXICAN  FEDERAL  POLICE 

The  Mexican  Government  recognizes  that  corruption  exists 
at  many  levels,  including  the  Mexican  Federal  police,  which 
sometimes  restricts  law  enforcement  efforts. 

DEA  believes  there  is  corruption  in  the  Mexican  Federal 
police  because  the  police  are  not  provided  good  working  bene- 
fits.  For  example,  job  security,  hospitalization,  and  retire- 
ment are  not  provided  for  by  a  civil  service  system.   Therefore, 
the  police  have  need  for  additional  funds,  which  must  be  ob- 
tained from  other  sources.   The  potential  effect  of  this  situa- 
tion on  the  intensity  of  enforcement  may  be  demonstrated  by  the 
following  comments  made  to  us  by  agents. 
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--When  Mexican  police  agents  are  sent  out  of  town  they 
must  pay  for  lodging  from  their  own  salaries. 

--If  an  agent  is  wounded  while  on  duty  he  must  sometimes 
pay  for  his  own  medical  care,  including  hospitaliza- 
tion. 

Poor  pay  is  also  an  important  factor  which  may  influence 
the  quality  of  Mexican  investigations.   According  to  DEA  analy- 
sis, some  Mexican  police: 

"*  *  *  sustain  themselves  on  illicit  monies  ac- 
quired from  various  avenues  which  include  prostitu- 
tion, contraband  smuggling,  and  in  some  cases, 
narcotic  trafficking.   Each  agent,  regardless  of 
rank,  sustains  himself  with  these  monies.   It  is 
the  opinion  of  the  sources  of  information  that 
most  of  these  agents  are  involved  with  minor 
narcotic  traffickers.   Most  agents  will  not  deal 
with  major  traffickers  for  fear  of  being  identified 
or  dismissed." 

The  Mexican  Government  has  recognized  these  problems 
(and  has  used  extreme  care  in  designating  agents  to  whom  confi- 
dential information  may  be  entrusted)  and  is  developing  programs 
to  eliminate  them.   For  example,  Mexico's  attorney  general  plans 
to  restructure  the  police  force.   One  element  of  the  plan  calls 
for  establishing  a  career  police  service,  a  step  which  could 
be  significant  in  improving  enforcement  efforts.   Although 
the  reorganization  was  to  begin  in  January  1973,  no  action  had 
been  taken  as  of  September  1974. 

The  Attorney  General  sees  the  widespread  use  of  heli- 
copters as  extremely  important  in  bringing  the  Federal  law 
to  hitherto  lawless  areas. 

One  very  useful  device  employed  by  the  Attorney  General 
is  the  task  force  approach,  in  which  flying  squads  of  out- 
of-area  Federal  police  are  sent  to  localities  where  local  of- 
ficials or  police  may  be  suspected  of  corruption  or  ineffec- 
tiveness.  These  task  forces  can  hit  traffickers  who  might 
otherwise  be  protected  by  local  officials. 

With  regard  to  the  Mexican  Government's  reorganization 
plan,  DEA  officials  told  us  in  September  1974  that  although 
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no  action  had  as  yet  been  taken,  DEA  will  continue  to  en- 
courage and  provide  managerial  and  technical  assistance  to 
the  Government  of  Mexico  for  implementing  the  Federal  Judi- 
cial Police  reorganization  plan. 

DRUG  TRAFFICKING  INFORMATION 
OFTEN  NOT  AVAILABLE  TO  DEA 

One  of  the  major  goals  proposed  by  the  Drug  Control 
Committee  is  to  obtain  information  on  trafficking 
organizations.   Accurate  information  is  one  of  the  major 
drug  enforcement  weapons.   Because  DEA  is  restricted  in 
gathering  information  in  many  foreign  countries,  it  relies 
on  the  host  country  to  supply  information  on  narcotics 
traffickers.   DEA's  attempts  to  obtain  information  were 
often  hampered  by  limited  cooperation  from  the  Mexican  - 
Government,  although  it  readily  cooperates  by  making  many 
arrests. 

During  the  past  year,  both  DEA  and  the  Mexican 
Government  have  increased  their  efforts  to  control  illicit 
narcotics  and  dangerous  drug  traffic.   In  November  1973,  top 
DEA  and  Mexican  Government  officials  met  and  agreed  to 
establish  procedures  for  exchanging  information. 

Specialized  training  programs  have  been  offered  to  and 
accepted  by  Mexican  officials.   In  January  1974  DEA  was  in 
the  process  of  finalizing  arrangements  to  install  a  Mexico 
City  terminal  to  its  Narcotics  and  Dangerous  Drugs  computer 
information  system.   A  number  of  extensive  enforcement-    ..  , 
oriented  operations  were  jointly  instituted  commencing  in 
December  1973. 

These  efforts,  with  supporting  DEA  Headquarters  activi- 
ties, have  already  resulted  in  conspiracy  indictments. 

Interrogation  of  apprehended  violators 

Interrogating  arrested  suspects  may  provide  vital  in- 
formation or  leads  about  other  drug  traffickers.   DEA  has 
had  limited  opportunity  to  use  this  source  information.   In 
Mexico,  a  suspect  must  be  interrogated  within  48  hours 
following  his  arrest.   In  most  instances  this  time  is  used 
by  the  Mexican  Federal  police.   DEA  told  us  it  does  not  have 
the  opportunity  to  question  suspects,  and  in  some  cases,  has 


20 


576 


been  denied  access  to  data  obtained  by  the  Mexican  Federal 
police. 

Gathering  information  •   '  •^•''  '  •  ■ 

Although  considerable  information  had  been  developed  on 
certain  major  drug  traffickers,  DEA  did  not  use  all 
available  means  of  obtaining  additional  information.   For 
example,  greater  use  of  rewards  to  informants  and  policemen 
for  information  about  traffickers  and  increased  efforts  to 
develop  information  on  ocean  and  air  smuggling  would  assist 
in  identifying  and  immobilizing  major  drug  traffickers. 

Use  of  reward  payments 

In  some  foreign  countries,  excluding  Mexico,  DEA's 
policy  had  been  publicly  to  offer  monetary  rewards  to 
persons  volunteering  information  leading  to  seizures  of 
narcotics  or  heroin  laboratories.   (This  policy  is  not 
followed  in  the  United  States.)   The  reward  for  information 
leading  to  the  seizure  of  a  laboratory,  for  example,  can  be 
$200,000  or  more  depending  on  the  amount  of  opium  and  heroin 
seized.   This  policy  has  resulted  in  the  seizures  of  eight 
laboratories  and  605  kilograms  of  heroin  in  other  countries 
which  might  not  have  been  seized  otherwise. 

DEA  officials  have  had  information  for  a  number  of 
years  that  heroin  laboratories  are  active  in  at  least  eight 
areas  in  Mexico;  however,  no  significant  laboratory  had  been 
seized  until  February  5,  1974.   Since  then  six  other 
laboratories  have  been  seized.   Notwithstanding  the  recent 
successes,  we  believe  that  publicly  offering  rewards  would 
increase  the  seizures  of  laboratories.   DEA  would  like  to 
offer  rewards  to  Mexican  informants  for  information  about 
the  location  of  heroin  laboratories,  but  the  Mexican 
Government  has  refused  to  allow  such  action.   State 
Department  officials  told  us  that  the  Embassy  had  several 
times  requested  the  Mexican  Government  to  publicize  the 
paying  of  rewards. 

U.S.  officials  in  Mexico  pointed  out  that  some  persons 
may  falsely  accuse  others  solely  to  collect  a  reward. 
Mexican  officials  state  that  it  is  the  duty  of  citizens  and 
policemen  to  provide  any  known  information  on  drug 
traffickers  and  that  no  rewards  should  be  necessary. 
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DEA  officials  informed  us  on  September  10,  1974,  that 
DEA  recognizes  the  sensitivity  of  the  Government  of  Mexico 
regarding  a  program  for  rewarding  individuals  and  that  there 
are  differences  in  the  interpretation  of  the  involved  laws 
in  the  United  States  and  Mexico.   However,  they  said  that 
DEA  will  continue  to  seek  a  change  by  the  Government  of 
Mexico  to  allow  implementation  of  the  award  program,  which 
has  proven  most  effective  for  DEA  elsewhere. 

State  Department  officials  informed  us  on  August  5, 
1974,  that  the  technique  of  offering  rewards  to  obtain  drug 
trafficking  information  has  been  employed  successfully  in 
many  places,  and  the  results  of  experience  elsewhere  have 
been  brought  to  the  attention  of  Mexican  authorities.   They 
have  net  adopted  this  technique,  however,  and  their  decision 
must  be  respected. 

Because  both  State  and  DEA  officials  are  taking  action 
on  this  matter,  we  are  not  making  any  recommendations. 

Smuggling  by  air  and  sea 

According  to  DEA,  Mexico  is  a  natural  conduit  for    ij 
smuggling  by  air  and  sea  to  the  United  States.   The  joint 
border  stretches  many  miles  and  accords  smugglers  numerous 
crossing  points  where  risk  of  discovery  is  minimal. 
Isolated  landing  strips  on  each  side  of  the  border  and 
evasive  air  maneuvers  make  aircraft  a  highly  undetectable 
smuggling  vehicle,  particularly  since  there  is  an  average  of 
500  private  aircraft  crossings  a  month.   Mexico's  two  long 
coastlines  offer  illicit  traffickers  a  multitude  of 
embarkation  points  for  sea  voyages  to  U.S.  coasts. 

According  to  DEA  reports,  every  conceivable  type  of 
oceangoing  vessel  has  been  used  in  the  illicit  movement  of 
drugs.   In  response  to  this  problem,  DEA  in  late  1972 
established  as  one  of  its  major  enforcement  objectives  the 
improvement  of  be  Mexican  Government's  capability  in 
surveillance  of  ships.   However,  DEA  had  not  initiated 
action  to  accomplish  this  objective,  until  early  1974. 

DEA  officil^s  informed  us  on  August  26,  1974,  that  dur- 
ing late  January  and  early  February  1974,  representatives  of 
the  Office  of  Intelligence  and  the  Office  of  Enforcement 
surveyed  the  air  narcotics  smuggling  problem  in  the  south- 
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western  United  States.   The  sur-  ey  results,  coupled  with 
previous  Federal  experience  which  indicated  that  inter- 
diction without  an  intelligence  base  was  unsuccessful,  led 
to  the  development  of  the  DEA  Air  Intelligence  Program, 
which  was  started  on  June  27,  1974. 

This  program  institutes  an  aggressive  effort  for  collect- 
ing air  intelligence  by  providing  a  formatted  report  form  which 
is  compatible  with  the  Narcotics  and  Dangerous  Drugs  Intelli- 
gence System.   It  emphasizes  collection  and  reporting  of  data 
on  pilots,  aircraft  owners,  aircraft,  airports,  and  airport 
operators  known  or  suspected  to  be  involved  in  moving  illicit 
substances  by  air.   DEA  officials  stated  that,  since  June 
1974,  numerous  reference  documents  have  been  obtained  or  de- 
veloped in  conjunction  with  this  program. 

DEA  officials  also  stated  that  they  recognized  the  use 
of  aircraft  in  the  illicit  traffic  is  not  limited  to  the 
border  areas  alone.   Accordingly,  the  Air  Intelligence  Pro- 
gram is  designed  to  be  national  and  international  in  scope 
with  special  emphasis  on  the  borders.   Since  January  1974, 
DEA  has  initiated  various  programs  and  efforts  to  interdict 
the  trafficking  of  narcotics,  marihuana,  and  dangerous  drugs 
by  air.   Tangible  results  are  beginning  to  be  seen  and  are 
expected  to  increase  in  the  near  future. 

DEA  officials  also  pointed  out  that,  in  regard  to  the 
air  interdiction  program,  0MB  performed  a  study  in  the 
Southwest  Border  area  and  recommended  that  the  U.S.  Customs 
Service  be  the  primary  U.S.  Government  agency  for  air  inter- 
diction along  our  southern  border.   Since  the  Mexican  phase 
of  this  program  is  predicated  upon  the  final  resolution  of 
0MB' s  conclusions  and  since  DEA  has  planned  significant 
expenditures  for  support  of  the  program,  before  DEA 
accelerates  its  program  the  status  of  0MB ' s  recommendation 
should  be  determined. 

The  Department  informed  us  in  August  1974  (see  app .  I) 
that  DEA  has  recognized  this  problem  and  plans  to  establish 
new  offices  in  Merida,  Acapulco ,  and  Vera  Cruz  in  fiscal 
year  1975.   Also,  additional  positions  are  being  established 
in  Mazatlan  to  place  increased  emphasis  on  ocean  vessel 
monitoring. 
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DEA  officials  told  us  on  September  10,  1974,  that  DEA 
and  its  predecessor  agencies  had  recognized  the  need  to 
monitor  sea  and  air  trafficking  and  that  this  has  received 
major  attention  since  the  reorganization  of  national  nar- 
cotics enforcement  efforts. 

DEA  officials  also  said  they  are  substantially  increas- 
ing intelligence  collection  and  evaluation  efforts,  estab- 
lishing a  border  intelligence  center  at  El  Paso,  increasing 
the  use  of  aircraft,  and  installing  new  computerized  assis- 
tance programs. 

State  Department  officials  told  us  on  August  5,  1974 
(see  app.  I),  that  ways  and  means  are  being  explored  to  in- 
crease the  effectiveness  of  surveillance  over  oceangoing 
vessels  and  aircraft  engaged  in  drug  trafficking.   Among 
\'arious  steps  under  consideration  to  accomplish  this  is  the 
possible  stationing  of  DEA  liaison  personnel  at  seaports  to 
work  with  their  Mexican  counterparts  in  such  control 
activity.   The  problem  of  air  trafficking  is  of  continuing 
great  concern  to  both  Governments  and  has  been  discussed  at 
high  levels  as  well  as  at  the  operational  level  in  recent 
months .       ,   .         ,  ,  r  -  .   •■     i-  ■'•.■•. 

In  view  of  actions  being  taken,  we  are  making  no  rec- 
ommendations on  this  matter.  .^ 

Limited  cooperation 

In  several  instances  the  Mexican  Government  has  failed 
to  respond  or  has  refused  to  take  certain  actions  requested 
by  DEA  involving  important  drug  activities.   For  example, 
DEA  has  been  trying  to  obtain  information  on  and  samples  of 
drugs  produced  by  Mexican  firms  for  more  than  3  years  with 
only  limited  success.   The  Mexican  Government  repeatedly  re- 
fused to  let  DEA  agents  visit  the  Mexican  firms.   Finally, 
the  agents  were  permitted  to  visit  a  few  firms.   However,  of 
the  hundreds  of  different  pills  made  by  legitimate  firms  in 
Mexico  the  agents  were  able  to  obtain  only  a  few  samples. 
Although  agency  officials  indicated  that  efforts  would  be 
continued  to  obtain  additional  samples  from  Mexico,  as  of 
September  1973  they  had  not  been  obtained.   Also,  after  ex- 
tensive enforcement  work  by  DEA  in  the  United  States  and  ^ 
Europe  to  identify  drug  shipments  to  Mexico,  the  Mexican 
Government's  cooperation  was  requested  in  November  1972  to 
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determine  the  legitimacy  of  the  recipients.  No  action  was 
taken  by  the  Mexican  Government  to  comply  with  the  request 
until  June  1973. 

LIMITED  CAPABILITY  HINDERS 
MEXICAN  EFFORTS 

Well-trained  manpower  and  modern  equipment  are 
important  factors  in  antidrug  activities.   In  Mexico  both 
these  factors  are  limited,  contributing  to  Mexico's 
difficulty  in  suppressing  illegal  drug  activities.   Grants 
of  material  by  the  United  States  have  been  a  problem, 
because  the  Mexican  Government  was  sensitive  to  any  actions 
connoting  aid  and  reluctant  to  accept  needed  equipment. 
This  has  now  been  largely  overcome. 

DEA  said  that  Mexico's  most  important  material  need  was 
transportation  equipment.   Although  the  highly  inaccessible 
opium  and  marihuana  plots  in  Mexico's  mountains  may  be 
reached  in  a  few  hours  by  airplane  or  helicopter,  it  takes 
several  days  to  reach  them  by  ground  transportation.   Thus 
"without  adequate  air  transportation  the  Federal  police 
cannot  destroy  the  crops  before  a  large  part  is  harvested. 
Also,  DEA  said  that,  in  some  cases,  the  Mexican  Government 
is  reluctant  to  commit  troops  to  destroy  crops  because  the 
fields  may  be  too  small  to  warrant  the  manpower  and  money 
involved  if  troops  must  spend  considerable  time  just  to 
reach  the  areas. 

Once  the  fields  have  been  located,  extensive  effort  is 
necessary  to  destroy  the  crops.   DEA  estimated  that  the  num- 
ber of  opium  or  marihuana  fields  that  could  be  spotted  from 
a  plane  in  1  day  would  require  as  much  as  6  to  8  months  of 
daily  effort  to  destroy.   The  Mexican  army  reports  that  to 
destroy  a  20-acre  field  would  require  over  30  men  for  7 
days.   The  plants  have  to  be  pulled  out  of  the  ground  or  cut 
by  hand,  stacked,  dried,  and  burned.   Destruction  is  of  the 
crops  only.   Most  fields  are  used  year  after  year,  despite 
intermittent  crop  destruction. 

Helicopters  are  also  needed  for  moving  troops  to  and 
from  roadblocks  in  areas  where  information  indicates  ongoing 
trafficking.   They  would  be  especially  useful  in  the 
southern  areas  of  Mexico  which,  according  to  a  DEA  official 
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in  Mexico  City,  are  where  narcotics  are  smuggled  into 
Mexico. 

Material  assistance 

To  help  the  Mexican  Governmertt  improve  its  operations, 
the  United  States  gave  Mexico's  Office  of  the  Attorney 
General  grants  of  equipment  valued  at  $6.8  million.   Under 
the  initial  grant  of  $1  million,  three  light  fixed-wing 
aircraft  and  five  5-seat  helicopters  were  delivered  between 
March  1970  and  August  1971.   In  August  1971,  $200,000  was 
used  to  match  $200,000  furnished  by  the  Mexican  Government 
to  purchase  three  additional  helicopters.   A  September  1972 
grant  of  $1.3  million  provided  for  transferring  two  12-  to 
15-seat  helicopters,  portable  radios,  and  mobile  radio  base 
stations . 

Following  a  September  1973  high-level  diplomatic 
meeting,  both  Governments  entered  into  an  agreement 
involving  a  material  assistance  program  of  $3.8  million. 
This  grant  is  the  third  such  agreement  between  the  countries 
and  involves  four  Bell  212  (troop  carrying)  helicopters, 
maintenance  and  spare  part  packages,  and  pilot  and  mechanic 
training.   The  helicopters  were  turned  over  to  the  Mexican 
Government  in  February  1974. 

On  February  1,  1974,  an  additional  agreement  was  con- 
cluded, providing  the  Mexican  Government  with  four  new  Bell 
206  helicopters  and  spare  parts,  the  cost  not  to  exceed 
$735,000.   These  aircraft  were  delivered  and  the  Government 
began  using  them  in  March. 

The  Cabinet  Committee  on  International  Narcotics 
Control  has  also  approved  the  acquisition  of  additional 
equipment  to  enable  the  Mexican  Government  to  improve  its 
eradication  capabilities.   The  proposed  project,  discussed 
under  Special  Enforcement  Activity  in  chapter  2  (see  p.  17), 
will  provide  the  U.S.  Government  with  needed  information  for 
submitting  recommendations  to  the  Cabinet  Committee  for  the 
possible  acquisition  of  additional  equipment. 

Training 

DEA  has  provided  training  seminars  for  Mexican 
personnel  on  drug  enforcement  procedures.   These  seminars 
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included  such  topics  as  addiction,  firearms,  history  of 
narcotics,  and  use  and  identification  of  drugs.  Participants 
included  Mexican  psychiatrists,  sociologists,  criminal 
lawyers,  police,  and  military  personnel.  Also,  DEA  has 
provided  narcotics  enforcement  training  to  more  than  250 
members  of  the  350-man  Mexican  Federal  police  and  plans  to 
train  others.   In  the  United  States,  selected  Mexican 
Federal  training  officers  have  been  given  extensive  training 
in  management  and  administration. 

Trilateral  conferences 

In  responding  to  Mexico's  request,  the  Canadian  Govern- 
ment agreed  to  join  Mexico  and  the  United  States  in  periodic 
meetings  to  discuss  antinarcotics  programs.   The  first 
session  was  at  the  Deputy  Attorney  General  level  in 
Washington  in  October  1971;  the  second  session  was  held  in 
Mexico  City  in  March  1972;  the  U.S.  Attorney  General, 
Solicitor  General  of  Canada,  and  Attorney  General  of  Mexico 
attended.   The  Deputy  Attorney  General  from  each  country  and 
their  staffs  met  again  in  Canada  in  January  1973. 

MEXICAN  CUSTOMS  AT  INTERNATIONAL  PORTS  OF 
ENTRY  NEED  IMPROVEMENT 

One  objective  included  in  the  Narcotics  Control  Plan 
for  Mexico  was  the  interdiction  of  illicit  drugs  from  third- 
country  sources.   Such  interdiction  would  entail  intensified 
scrutiny  at  international  entry  points,  most  importantly  at 
harbors,  airports,  and  the  southern  land  border.   The 
Mexican  Customs  Service  is  assigned  to  monitor  incoming 
traffic  at  these  locations. 

A  1972  survey  by  the  U.S.  Customs  Service  found, 
however,  that  the  Mexican  Customs  Service  needed 
communication  and  transportation  equipment.   Since  previous 
U.S.  grants  were  made  to  improve  Mexico's  opium  and 
marihuana  eradication  program,  they  did  not  benefit  its 
customs  efforts.   U.S.  Embassy  officials  said  a  grant 
package  for  customs  equipment  and  training  was  being 
provided.   The  equipment  consists  of  $50,000  worth  of 
aircraft  radios  to  improve  customs  communications  along  the 
border.   The  training  consisted  of  two  customs  international 
narcotics  control  courses  conducted  in  Mexico  in  November 
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1973.   Each  class,  of  2  weeks'  duration,  was  presented  to  a 
group  of  30  Mexican  customs  officers  by  a  4-man  U.S.  Customs 
mobile  training  team.   In  addition,  slots  for  10  Mexican 
customs  officers  were  reserved  for  the  Customs  midmanagement 
class  offered  in  Washington,  D.C.,  in  March  1974. 

To  achieve  the  Narcotics  Control  Plan's  objective  of 
interdicting  heroin  and  cocaine  transshipped  through  Mexico 
to  the  United  States,  it  is  essential  that  Mexico  have  ef- 
fective customs  operations,  not  only  at  the  U.S.  border  but 
at  other  borders  and  at  international  ports  of  entry.   The 
plan  recognized  this  need,  but  provided  for  increasing 
Mexican  capabilities  at  the  U.S.  border  only  and  did  not  ': 
specifically  consider  the  need  to  improve  Mexican  customs 
operations  at  its  international  ports  of  entry.   Embassy 
officials  stated  that  Mexican  customs  agents  could  have  an 
impact  on  drugs  being  smuggled  on  incoming  international 
planes,  ships,  and  vehicles  by  more  closely  working  their 
own  ports  of  entry  and  indicated  that  this  was  their  long- 
term  plan.        :">•■  "■■:''      -'     -.r    v:  ; .  >   >.i  -  - . 

Although  the  United  States  is  doing  much  to  encourage 
Mexico  to  improve  its  customs  capabilities  along  the  U.S. 
border,  we  believe  Mexico  should  be  encouraged  to  improve 
its  customs  capabilities  at  other  borders  and  at  ports  of 
entry.   This  might  be  accomplished  by  providing  additional 
grants  of  equipment  and  training  to  the  Mexican  Customs 
Service .  .  _     _   .. 

ALTERNATIVES  TO  EXTRADITION        -  -^    ••■      ' ---  ' 

One  of  the  most  important  U.S.  goals  is  to  immobilize 
traffickers,  either  in  the  United  States  or  in  the  other 
countries.   To  achieve  this  goal,  DEA  needs  to  either 
retrieve  violators  who  have  fled  from  the  United  States  and 
prosecute  them  in  U.S.  Courts  or  in  the  country  to  which 
they  fled.l_/ 

Extradition  agreements  permit  the  transfer  of  alleged 
criminals  from  one  nation  to  another.   Although  the  1899 


VSee  our  report  entitled  "Difficulties  in  Immobilizing  Ma- 
~  jor  Narcotics  Traffickers,"  Dec.  21,  1973  (B-175425),  for 
a  more  detailed  discussion  on  this  matter. 


28 


584 


extradition  treaty  between  the  United  States  and  Mexico  pro- 
vided for  mutual  extradition,  Mexican  authorities  have  con- 
sistently rejected  the  surrender  of  any  of  its  citizens  to 
U.S.  custody.   However,  Mexico  does  allow  the  deportation 
(or  theoretically,  extradition)  of  non-Mexican  residents, 
including  American  citizens.   The  problem  posed  by  Mexico's 
extradition  policy  arises  from  its  practice  of  granting 
Mexican  citizenship  to  solicitants  who  have  Mexican  parents, 
regardless  of  their  place  of  birth,  making  them  immune  to 
deportation  or  extradition  procedures.   DEA  believes  that  at 
least  250  fugitives  from  drug  charges  are  living  in  Mexico 
and  that  many  have  continued  to  participate  in  illicit  drug 
activities. 

In  view  of  the  importance  of  prosecuting  traffickers, 
especially  those  who  use  other  countries  to  circumvent  pros- 
ecution, we  believe  that  viable  alternatives  to  extradition 
must  be  found.   In  Mexico  one  such  alternative  may  involve 
prosecuting  in  Mexico  its  citizens  accused  of  committing 
drug  crimes  in  the  United  States.   A  May  1970  U.S.  review  of 
Mexican  drug  laws  stated  that: 

"In  January  of  1969  the  Supreme  Court  of  Justice  for 
Mexico  affirmed  a  conviction  obtained  pursuant 
to  such  a  procedure  in  a  case  involving  a  Mexican 
citizen  who  was  trafficking  heroin  into  the  United 
States.   Several  similar  cases  are  now  being  pros- 
ecuted in  Mexico."   (Underscoring  supplied.) 

In  a  1969  meeting  between  the  U.S.  Deputy  Attorney 
General  and  his  Mexican  counterpart,  the  problem  of 
prosecuting  Mexican  nationals  for  crimes  committed  in  the 
United  States  was  discussed.   In  1971  legal  experts  from  the 
Departments  of  State  and  Justice  went  to  Mexico  and 
discussed  the  extradition  problem  with  their  Mexican 
counterparts,  including  evidentiary  requirements  for 
prosecution  in  Mexico.   A  second  such  meeting  was  held  in 
August  1972.   As  a  result,  the  two  Departments  have 
considerable  information  on  how  to  submit  evidence  for  a 
successful  prosecution  in  Mexico. 

CONCLUSIONS 

Mexico  is  a  major  source  for  drugs  abused  in  the  United 
States.   DEA  and  the  Mexican  Government  have  intensified  en- 
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forcement  efforts  in  recent  years,  but  the  amount  of  drugs 
originating  from  or  transshipped  through  Mexico  to  the 
United  States  continues  to  increase.   Although  the  U.S. 
Government  can  take  certain  steps  to  improve  the  planning 
and  management  of  its  operations  and  help  to  train  and  equip 
Mexican  enforcement  personnel,  the  Mexican  Government  is  the 
key  to  any  real  success.   The  effectiveness  of  drug 
enforcement  will  be  determined  by  the  priority  the  Mexican 
Government  gives  such  enforcement  and  acts  to  resolve 
situations  hindering  progress. 

REC0M>1ENDATI0NS 

We  recommend  that  the  Attorney  General,  in  cooperation 
with  the  Secretary  of  State,  act  to  improve  information 
gathering  and  cooperation  in  Mexico  by  encouraging  the 
Mexican  Government  to 

--share  information  obtained  during  the  interrogation 
of  suspected  drug  traffickers  and 

--prosecute  traffickers  fleeing  to  Mexico  within  the 
Mexican  judicial  system  if  Mexico  continues  to 
refuse  the  extradition  of  important  drug        f'. 
traffickers  holding  Mexican  citizenship. 

AGENCY  COMMENTS 

Department  of  Justice  -,.  ■ 

The  Department  of  Justice  told  us  (see  app .  I)  that: 

--In  general  this  report  makes  some  important  specific 
observations. 

--It  agreed  with  our  analysis  of  the  extradition  prob- 
lems and  the  possibility  of  prosecuting  people  in 
Mexico  for  violations  of  U.S.  statutes. 

--It  also  agreed  with  some  observations  concerning  en- 
forcement operations. 

--It  believes  the  findings,  conclusions,  and  recommen- 
dations have  serious  weaknesses;  namely,  that  the 
report  is  a  random  collection  of  observations  and 


30 


586 


includes  some  items  of  secondary  importance,  such 
as  Mexican  Customs  and  planning  actions  in  Central 
America,  and  ignores  a  few  significant  issues, 
such  as,  (1)  the  investigative  procedures  used  by 
the  Mexican  Judicial  Police,  (2)  the  lack  of 
operating  agreements  between  DEA  and  the  police 
with  respect  to  custody  and  prosecution  of 
arrested  carriers,  and  (3)  the  problems  created 
for  DEA  border  investigations  by  the  policy  of  the 
Government  of  Mexico,  which  requires  that  known 
narcotics  and  dangerous  drugs  being  smuggled  out 
of  Mexico  be  seized  in  Mexico.   (This  policy  pre- 
vents the  identification  of  U.S.  traffickers  by 
keeping  the  drugs  under  surveillance  until  they 
are  delivered.) 

We  recognize  that  many  problems  affect  the  efforts  to 
stop  the  flow  of  narcotics  and  dangerous  drugs  into  the 
United  States  and  that  these  problems  and  their  seriousness 
change  from  time  to  time.   At  the  completion  of  our 
fieldwork  in  late  1973,  our  findings  were  discussed  with 
appropriate  U.S.  officials  in  the  field  and  in  Washington. 
At  that  time  we  had  not  identified,  nor  had  agency  officials 
recognized,  the  three  above  areas  mentioned  by  the  Depart- 
ment as  causing  major  problem.s. 

We  believe  that,  if  the  Department  has  sufficient  evi- 
dence to  identify  these  areas  as  causing  real  problems  to 
their  efforts  to  stop  the  flow  of  narcotics  and  dangerous 
drugs  into  the  United  States,  there  is  no  need  for  addi- 
tional work  by  us  to  develop  these  problems.   The  Department 
should,  however,  continue  to  work  with  the  Government  of 
Mexico  to  overcome  these  problems. 

The  Department  also  commented  extensively  on  how  it  be- 
lieved (1)  the  Government  of  Mexico  could  improve  its  drug 
enforcement  activities  and  (2)  U.S.  operations  on  the  border 
could  be  improved.   It  said  that  actions  had  been  or  were 
being  taken  to  improve  activities  in  both  areas  but  that 
more  efforts  are  needed..     - 

With  regard  to . information  exchange,  the  Department  of 
Justice  informed  us  in  August  1974  that: 
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"This  is  a  complex  subject.   While  it  is  true  that 
there  are  occasions  when  information  is  not 
passed,  much  data  is  obtained  from  Mexican 
Officers.   Often  it  is  undesirable  or  impossible 
to  have  U.S.  Agents  present  during  interrogations 
and  Mexican  Officers  lack  the  training  and  ex- 
pertise to  properly  interrogate  arrested  persons 
concerning  matters  in  which  we  have  an  interest." 

DEA  officials  agreed  with  our  recommendations  and  in- 
formed us  on  September  10,  1974,  of  the  following  actions 
planned  or  being  taken. 

--Sharing  information: 

DEA  believes  that  much  information  is  now  being  ex- 
changed between  the  Government  of  Mexico  and  DEA, 
although  further  improvement  is  possible. 

In  this  regard,  the  Government  of  Mexico  has  re- 
cently established  a  new  narcotics  intelligence  ca- 
pability, and  the  involved  unit  is  coordinating  its 
activities  with  those  of  DEA  enforcement  units. 

--Prosecution  of  fugitive  traffickers: 

DEA  agrees  that  the  prosecution  in  Mexico  or  extra- 
dition to  the  United  States  for  prosecution  of  nar- 
cotics violators  is  highly  desirable. 

Substantial  efforts  are  now  underway  to  implement 
this  recommendation.   For  example,  during  the  second 
week  of  September  1974,  information  was  provided  to 
the  Attorney  General  of  Mexico  concerning  the  names 
and  locations  of  dozens  of  violators  wanted  in  the 
United  States.   Most  of  them  were  promptly  arrested, 
and  it  is  anticipated  that  many  will  be  prosecuted 
in  Mexico.   Extradition  proceedings  against  several 
of  these  individuals  were  being  discussed  at  the 
time  of  the  writing  of  this  report. 

Department  of  State       ■        '       '   .-. 

The  Department  endorsed  our  recommendations  regarding 
actions  that  should  be  taken  in  conjunction  with  the  Attor- 
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ney  General  to  improve  information  gathering  and  cooperation 
in  Mexico  to  stop  the  illegal  flow  of  narcotics  and  danger- 
ous drugs  to  the  United  States.   The  Department  also  in- 
formed us  that  actions  consistent  with  these  recommendations 
are  underway  and  will  be  pursued.   These  actions  are: 

--Sharing  information  based  on  interrogation  of  sus- 
pects : 

The  desirability  of  a  fuller  and  more  systematic 
exchange  of  information  on  drug  traffickers  is  rec- 
ognized by  both  the  Mexican  and  the  United  States 
Governments.   Practical  ways  and  means  of  doing  this 
are  being  developed  at  the  operational  level  between 
the  two  Governments;  this  subject  was  also  discussed 
at  a  high-level  meeting  in  May  1974  between  the 
Mexican  Attorney  General,  the  Executive  Director 
of  the  U.S.  Cabinet  Committee  on  International  Nar- 
cotics Control,  and  the  Administrator  of  DEA. 

--Prosecution  of  fugitive  traffickers  in  Mexico  when  ex- 
tradition is  not  feasible:        ( _ 

Most  bilateral  extradition  treaties  between  the 
United  States  and  Latin  American  countries  (includ- 
ing Mexico)  provide  that  there  is  no  obligation  for 
the  requested  State  to  extradite  its  own  nationals. 
The  U.S.  Supreme  Court  in  Valentine  v.  U.S.  ex  rel 
Neidecker,  299  U.S.  5  (1936)  held  that  the  United 
States  cannot  extradite  its  own  nationals  unless  a 
treaty  imposes  the  obligation  to  do  so,  but  did  not 
rule  out  extradition  under  a  treaty  which  authorized 
extradition . 

Recognizing  these  mutual  difficulties  in  the  extra- 
dition process,  the  alternative  is  open  in  some 
cases  of  supplying  information  to  support  prosecu- 
tion within  the  other  country,  and  the  Department 
of  State  concurred  in  the  recommendation  that  this 
alternative  be  pursued  more  extensively  than  it  has 
in  the  past.   Differences  in  procedural  requirements 
are  an  important  complication  in  some  cases,  how- 
ever . 
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CHAPTER  4 

DRUG  TRAFFICKING  FROM  AND 

THROUGH  CENTRAL  AMERICA 

Central  America  is  not  currently  considered  a  prime 
source  for  the  production  and  transshipment  of  drugs;  however, 
because  of  its  geographic  location  and  growing  world  commerce, 
it  may  become  a  major  source  of  illicit  drugs  abused  in  the 
United  States.   DEA  has  developed  some  information  on  drugs, 
provided  some  training  to  local  enforcement  agencies,  as- 
signed temporary  agents,  and  proposed  plans  to  open  offices 
in  Guatemala  and  Costa  Rica.       - 

DEA's  Mexico  City  regional  office  has  responsibility  in 
six  Central  American  countries:   Guatemala,  Honduras,  British 
Honduras,  El  Salvador,  Nicaragua,  and  Costa  Rica. 

DEA  considers  Guatemala,  British  Honduras,  and  Costa 
Rica  to  be  the  most  potential  major  sources  of  illicit  drugs. 

GUATEMALA 

Guatemala  tends  to  be  a  funnel  for  commercial  air  traffic 
coming  from  Europe  and  South  America.   It  also  has  seaports 
capable  of  accommodating  oceangoing  vessels  both  on  the  Pa- 
cific Ocean  and  the  Caribbean  Sea,  and  it  has  a  long  land 
border  with  Mexico.   Information  indicates  that  heroin  and 
cocaine  have  been  transshipped  through  Guatemala.   For  example, 
two  defendants  were  arrested  in  Mexico  City  after  transport- 
ing 18  pounds  of  cocaine  through  Guatemala,  and  DEA  learned 
that  the  Ecuadorian  source  had  been  transporting  100  pounds  of 
cocaine  a  month  for  a  year  via  commercial  aircraft  to  Guatemala 
and  overland  to  Mexico. 

DEA  proposes  to  open  a  new  office  in  Guatemala  City,  from 
which  it  will  also  cover  the  other  Central  American  countries. 
The  opening  of  this  office  will  depend  upon  a  supplemental 
budget  request  and  permission  from  the  Government  of  Guatemala. 

Diplomatic  interest  -. 

Department  of  State  reports  indicate  that  drug  enforce- 
ment in  Guatemala  was  assigned  a  low  priority  for  fiscal  years 
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1973  and  1974.   A  drug  control  committee  had  been  formed  but 
no  plan  developed. 

The  U.S.  Embassy  security  officer  works  with  the  Guate- 
mala narcotic  enforcement  group,  which  consists  of  about  14 
men  in  the  national  police.   We  were  told  that  lack  of  ve- 
hicles and  radios  limits  their  drug  activities.   For  example, 
in  a  recent  investigation  of  a  narcotics  trafficker  in  Antigua 
a  local  agent  had  to  use  public  bus  transportation. 

DEA  has  acted  to  improve  drug  enforcement  in  Guatemala, 
including  preparing  and  updating  important  data,  sponsoring 
a  3-day  police  drug  training  seminar,  and  sending  DEA  agents 
to  Guatemala  to  assist  on  important  cases. 

The  U.S.  Embassy  requested  a  training  team  from  Washing- 
ton to  train  Guatemalan  customs  officials.   The  officials 
agreed  that  a  drug  control  plan  should  be  established.   Al- 
though Guatemala  does  not  seem  to  have  a  serious  drug  problem, 
the  Embassy  believes  it  would  be  helpful  to  have  full-time  DEA 
agents  there  to  improve  information  gathering  and  to  assist 
local  authorities  with  investigations. 

COSTA  RICA 

Costa  Rica  could  become  a  major  transshipping  point  for 
drugs.   There  have  been  no  known  seizures  of  heroin  within 
Costa  Rica  but  cocaine  transshipped  through  there  has  been 
seized  in  the  United  States.   In  July  1971  about  7  pounds  of 
high-grade  cocaine  was  discovered  in  a  routine  search  of  an 
aircraft  from  Costa  Rica  at  New  Orleans  International  Airport. 
Since  then,  other  seizures  of  cocaine  destined  for  the  United 
States  have  been  made  in  Costa  Rica. 

Diplomatic  interest  ■ 

State  Department  reports  indicate  that  drug  enforcement 
in  Costa  Rica  was  assigned  a  low  priority  for  fiscal  years 
1973  and  1974.   However,  a  drug  control  committee  had  been 
established.  ' 

The  U.S.  public  safety  officer  has  worked  closely  with 
the  main  Costa  Rican  drug  enforcement  group,  which  consists 
of  about  10  police  officers  under  the  minister  of  public  se- 
curity.  Except  for  the  chief,  drug  personnel  have  had  no 
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training  and  are  poorly  paid  political  appointees  who  are  re- 
placed with  each  new  administration.   DEA  told  us  that  the 
Government  lacks  sufficient  equipment  for  efficient  narcotics 
investigations. 

To  help  improve  data  on  Costa  Rica,  DEA  has  periodically 
sent  agents  there.   In  June  1972  a  3-day  narcotics  seminar 
was  held  for  40  law  enforcement  officers.   Embassy  officials 
told  us  it  would  be  helpful  if  DEA  stationed  agents  in  Central 
America  who  could  devote  some  time  to  Costa  Rica.   An  agent 
was  assigned  to  Costa  Rica  temporarily  during  November  and 
December  1973.  ^ 

BRITISH  HONDURAS 

British  Honduras  has  only  recently  surfaced  as  a  country 
significantly  involved  in  the  transshipment  of  drugs  from 
Europe  and  the  Far  East  to  the  United  States.   DEA  said  that 
the  geographic  features  of  the  country  and  problems  with  the 
local  police  make  it  difficult  to  develop  and  work  drug  en- 
forcement cases  there.   Also,  the  Mexico  City  regional  office 
has  limited  information  about  the  level  and  complexity  of  drug 
traffic.    he  DEA  agent  responsible  for  Central  America  has 
requested  that  a  temporary  agent  be  assigned  to  British  Hon- 
duras to  establish  coordination  with  local  authorities. 

HONDURAS,  EL  SALVADOR,  AND  NICARAGUA 

These  countries  could  be  used  as  transshipment  points 
for  drugs  moving  toward  the  United  States,  but  at  the  present 
time  there  is  no  information  indicating  any  important  involve- 
ments or  major  local  drug  problems.   The  Embassies  in  these 
countries  assigned  drug  enforcement  low  priorities  for  fiscal 
years  1973  and  1974.   DEA  told  us  that  drug  control  committees 
have  been  established  and  that  a  plan  has  been  developed  for 
El  Salvador. 

DEA  said  that,  as  in  the  other  Central  American  coun- 
tries, local  authorities  lack  the  equipment  and  expertise  to 
effectively  work  narcotic  investigations.   DEA  maintains  con- 
tact with  these  countries  and  has  held  a  3-day  training  semi- 
nar in  Nicaragua  and  has  been  requested  to  hold  one  in  El 
Salvador.   Data  on  drug  trafficking  is  limited  because  DEA 
has  not  spent  much  time  in  these  countries  cooperating  with 
enforcement  agencies  and  other  persons  familiar  with  drug 
activities . 
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CONCLUSION 

According  to  DEA,  Central  America  currently  is  not  con- 
sidered a  prime  source  for  the  production  and  transshipment 
of  drugs  to  the  United  States;  however,  because  of  its  geo- 
graphic location  and  growing  world  commerce,  it  may  become  a 
major  source  of  drugs  abused  in  the  United  States.   In  re- 
viewing DEA's  files,  we  found  that  necessary  information, 
such  as  the  country-by-country  drug  laws  and  police  organi- 
zation, were  not  available  for  each  country.   DEA  has  initiated 
efforts  to  obtain  information  and  to  help  prepare  local  au- 
thorities to  deal  with  the  growing  drug  problem.   Also,  drug 
control  committees  have  been  formed  in  each  country  to  keep 
abreast  of  the  situation  and  to  help  prepare  local  officials. 

Because  plans  have  been  made  to  assign  agents  to  Central 
America  and  because  it  is  expected  that  plans  and  priorities 
will  be  established,  we  are  not  making  any  recommendations  in 
these  areas. 


j.^1 
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UNITED  STATES  DEPARTMENT  OF  JUSTICE 

WASHINGTON,  D.C.     20530 

AddrcM  Rrpl)'  to  the 

Dirition  lodlMted 

■  nd  Refv  to  loltiaU  aod  Nonlbcr 

Mr.  Victor  L.  Lowe  AUG   5   1974 

Director 

General  Government  Division 

U.  S.  General  Accounting  Office 

Washington,  D.  C.   20548 

Dear  Mr .  Lowe : 

This  letter  comments  on  the  draft  report  entitled,  "Greater  Efforts 
Needed  to  Stop  the  Illegal  Flow  of  Narcotics  and  Dangerous  Drugs  to  the 
United  States  From  and  Through  Mexico  and  Central  America." 

In  general,  we  believe  some  important  specific  observations  are  made 
in  this  report.   The  analysis  of  extradition  problems  and  the  possibility 
of  prosecuting  people  in  Mexico  for  violations  of  U.  S.  statutes  is 
excellent.   The  prosecution  of  drug  violators  who  have  fled  from  the 
United  States  has  been  a  matter  of  great  concern  to  the  Department's 
Criminal  Division  for  several  years. 

Beginning  about  1965,  then  Assistant  Attorney  General  Fred  M. 
Vinson,  Jr. ,  met  with-  Mexican  authorities  and  established  procedures  for 
prosecuting  certain  violators  by  the  Government  of  Mexico.   As  the  draft 
report  reflects,  existing  treaties  between  the  United  States  and  Mexico 
provide  for  extraditing  violators  of  laws  relating  to  narcotics  and 
dangerous  drugs.   In  addition,  those  treaties  gave  the  chief  executive 
officer  of  each  country  the  choice  of  not  delivering  a  national  of  his 
country  even  though  he  was  extraditable  in  all  other  respects.  On  several 
occasions  United  States  citizens  have  been  extradited  to  Mexico,  but  our 
information  shows  that  no  Mexican  national  has  ever  been  extradited  to  the 
United  States  for  any  crime.   Because  of  this,  representatives  of  the  Gov- 
ernment of  Mexico  gave  assurances  that ,  where  appropriate ,  Mexico  would  pros- 
ecute the  Mexican  national  on  the  basis  of  evidence  furnished  by  United 
States  authorities. 

Negotiations  between  Assistant  Attorney  General  Fred  M.  Vinson,  Jr., 
and  Mexican  authorities  produced  a  semi-formal  procedure  whereby  the  De- 
partment of  Justice  transmitted  the  request  for  prosecution  directly  to 
the  Attorney  General  of  Mexico  and  the  particular  Mexican  Federal  Prosecu- 
tor in  whose  district  the  defendant  resided.   One  case  presented  to  the 
Mexican  authorities  was  that  of  Mario  Aguilera  Suith.   This  defendant  was 
successfullly  prosecuted  and,  following  an  appeal  to  the  Supreme  Judicial 
Tribunal  of  Mexico,  his  conviction  for  the  exportation  of  heroin  from  Mexico 
was  upheld  in  1969 . 
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After  Supreme  Judicial  Tribunal  action  In  the  Sulth  case,  several 
meetings  were  held  between  United  States  and  Mexican  authorities  to  discuss 
the  general  problem  of  narcotics  and  dangerous  drugs.   These  discussions 
included  the  particular  problem  of  prosecuting  fugitives  from  Justice.   At 
or  about  this  time,  the  United  States,  following  previous  arrangements, 
furnished  evidence  to  the  Mexicans  for  the  prosecution  of  Robert  and 
Helen  Hernandez.   The  presentation  of  this  evidence  ultimately  resulted  in 
the  conviction  of  both  defendants  and  the  imposition  of  heavy  sentences. 

During  the  prosecution  of  the  Hernandez  case.  United  States  authori- 
ties were  asked  by  the  Mexicans  to  [utilize  standing  extradition  procedures], 
(See  GAO  note  2.)   The  reason  for  this  request  was  to  permit  Mexican  au- 
thorities CO  place  violators  under  arrest  and  to  hold  them  until  a  determi- 
nation was  made  to  either  extradite  or  prosecute  them.   After  this  request, 
our  presentations  to  the  Government  of  Mexico  for  the  prosecution  of  viola- 
tors have  followed  the  formal  extradition  route. 

[See  GAO  note  2  ] 

We  believe  it  is  important  that  fugitives  from  justice  in  the  United 
States  not  use  Mexico  as  a  haven.   (See  GAO  note  2.)   It  appears  advisable 
to  try  to  negotiate  a  simpler  procedure  similar  to  the  one  negotiated  in 
1965  for  presenting  evidence  to  the  Government  of  Mexico  for  prosecuting 
nationals  of  that  country. 

We  recognize  the  merit  of  some  observations  concerning  enforcement 
operations.   The  identification  of  Intelligence,  as  an  area  where  improve- 
ments can  be  made  and  would  have  an  important  effect  on  enforcement  opera- 
tions, is  correct.   However,  "sharing  intelligence"  is  less  important  than 
some  other  aspects.   We  also  believe  that  the  findings,  conclusions,  and 
recommendations  in  the  draft  report  have  two  serious  weaknesses. 

The  Attorney  General  of  Mexico  has  shown  a  strong  commitment  to  effec- 
tive enforcement  [GAO  note  2]  and  Operation  SEA/M  has  demonstrated  that  the 
Goverrfmeftt  of  Mexico  can  [exert  its  complete  control  under  difficult  condi- 
tions even  in  the  remotest  corners  of  its  territory.]   [.See  GAO  note  2] 

Second,  the  report  is  nearly  a  random  collection  of  observations  about 
the  problem.   For  example,  it  presents  an  extended  discussion  of  issues 
that  are  currently  only  of  secondary  importance,  such  as  [GAO  note  2] 
Mexican  Customs  and  planning  actions  in  Central  America;  it  provides  only 
a  superficial  analysis  of  some  [areas]  [GAO  note  2]  of  major  importance 
like  the  role  of  intelligence  activities  in  [GAO  note  2]  Mexican  enforce- 
ment procedures;  and  it  ignores  a  few  issues  of  significant  importance, 
such  as  the  [GAO  note  2]  current  investigative  procedures  used  by  the 
Mexican  Federal  Judicial  Police  (MFJP) ,  the  lack  of  operating  agreements 
between  DEA  border  officers  and  local  MFJP  officers  with  respect  to  custody 
and  prosecution  of  [GAO  note  2]  "mules"  on  the  S.W.  Border,  and  the  problems 
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created  for  DEA  border  investigations  by  the  policy  [of  thd  Government  of 
Mexico]  [GAO  note  2]  prohibiting  the  convoy  of  loads  out  of  Mexico.   Thus, 
the  report  does  not  provide  a  properly  focussed  discription  of  the  problems 
and  opportunities  in  controlling  the  production  and  transshipment  of  drugs 
in  Mexico. 

We  suggest  that  the  report  be  divided  into  two  sections.   The  first 
section  could  deal  with  factors  which  influence  [GAO  note  2]  effective 
enforcement  against  transshipment  or  production  of  drugs  in  Mexico.   The 
second  section  could  deal  with  factors  which  influence  our  ability  to  keep 
drugs  produced  or  transshipped  through  Mexico  from  reaching  the  United 
States.  . 

The  first  section  on  enforcement  in  Mexico  should  emphasize  the 
following  points : 

1.  Effective  enforcement  in  Mexico  is  90  percent  of  the  battle 
against  drugs  produced  in  or  transshipped  through  Mexico.   If 
enforcement  fails  in  Mexico,  even  the  most  lavish  coimnitment 
of  resources  to  the  S.W.  Border  will  not  be  able  to  signifi- 
cantly improve  the  situation.   If . enforcement  gets  better  in 
Mexico,  even  small  commitments  to  the  Border  will  show  a 
dramatic  improvement.   Thus,  factors  which  limit  the  effective- 
ness of  enforcement  in  Mexico  are  by  far  the  most  important 
factors . 

2.  A  sine  qua  non  of  effective  enforcement  in  Mexico  is  a  strong 
commitment  from  the  Government  of  Mexico  (GOM) .  [GAO  note  2] 
The  GOM  has  declared  its  intent  to  do  an  effective  job  in  the 
areas  of  eradication,  internal  investigations,  and  developing 
intelligence  systems,  and  has  [been  very  cooperative  with  DEA.] 
[GAO  note  2] 

3.  We  do  not  believe  the  general  commitment  and  specific  responsive- 
ness of  the  GOM  is  sufficient  [of  and  by  itself]  [GAO  note  2]  to 
sustain  an  effective  enforcement  program.   The  MFJP  must 

[GAO  note  2]  launch  a  well-designed  attack  on  Mexican  production 
and  distribution  systems.   The  basic  building  blocks  of  a  sus- 
tained Mexican  enforcement  program  [as  now  envisaged  by  the  GOM] 
[GAO  note  2]  include  at  least  the  following  elements: 

a.  An  effective,  centralized  operational  intelligence  unit  which 
can  identify  specific  targets  and  monitor  progress  on  investi- 
gations . 

b.  [GAO  note  2]  personnel  systems  [which  encourage  efficiency]. 
[GAO  note  2]    .■  ,  ::  .  .   ,     :. 

c.  Increased  use  of  investigative  procedures  developed  during 
Operation  SEA/M  (e.g.,  roadblocks  between  opium  growing  areas 
and  heroin  labs,  [GAO  note  2]  etc.) 
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d.  Expanded  and  improved  eradication  programs  sustained  through 
the  development  of  forward  bases,  better  aerial  reconnais- 
sance, etc. 

4.  To  help  the  GOM  translate  their  general  commitment  into  [even 

more]  [GAO  note  2]  effective  operating  programs,  the  U.S.  Govern- 
ment can  do  several  things : 

a.  DEA  and  the  [State  Department  can  offer  their  expertise  as  a 
resource  for  GOM  planning] . 

[GAO  note  2] 

b.  For  those  enforcement  programs  that  require  large  amounts  of 
equipment  or  money,  the  State  Department  can  [offer]  U.S. 
funds  to  support  the  necessary  [GAO  note  2]  programs. 

.      •  ■   M  [GAO  note  2]         .■■-■•.: 

c.  [GAO  note  2]  j,. 

In  summary,  what  is  required  at  this  stage  is  not  general  discussions 
but  specific  planning  of  operations.   DEA  now  has  both  the  expertise  and 
thd  liaison  with  the  MFJP  to  [contribute  to]  [GAO  note  2]  this  detailed 
planning. 

-_.   [GAO  note  2] 

[However,  DEA  needs  some  help  from  the  State  Department  to  continue 
goneral  coordination  with  the  GOM;  to  release  funds  for  equipment  and 
other  resources.] 

The  second  section  of  the  report  dealing  with  enforcement  in  the 
United  States  should  recognize  that  trying  to  [secure]  the  Southwest 
i^order  against  a  large  flow  of  Mexican  drugs  is  a  second-best  solution. 
[OAO  note  2]   However,  there  are  some  actions  which  couJd  improve  US. 
operations  on  the  Border. 

1.  [GAO  note  2]  [An  agreement  with  the  MFJP  providing  for  Mexican  law 
enforcement  authorities  to  take  custody  of  and  prosecute  Mexican 
nationals  who  transport  drugs  across  the  borders  (i.e.  "mules'') 
would  reduce  the  amount  of  DEA  agent  time  devoted  to  processing 
these  defendants  and  may  result  in  the  police  obtaining  more 
information  from  the  defendants.]      ,  .   ■  ., 

2.  The  Mexican  Government  should  be  encouraged  to  conduct  joint  in- 
vestigations with  DEA  so  drugs  originating  in  Mexico  are  allowed 
out  of  Mexico  for  delivery  in  the  U.S. 

[GAO  note  2] 

3.  [GAO  note  2] 
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4.  The  U.S.  Border  Patrol,  Customs  Patrol  Officers,  and  Customs 
Inspectors  operating  on  the  Southwest  Border  must  be  coordinated 
more  effectively  with  DEA  investigations   They  should  preserve 
the  potential  of  leads  they  develop  from  violations  discovered 
while  on  patrol,  and  they  should  avoid  compromising  DEA  investi- 
gations by  "discovering"  covert  operations  in  progress.   Moreover, 
the  size  of  the  patrol  forces  needs  to  be  kept  in  balance  with  the 
size  of  the  DEA  investigative  forces  so  the  patrol  forces  do  not 
encroach  on  investigative  functions,  and  overwhelm  the  investiga- 
tive forces  with  patrol  cases.   If  these  policies  are  not  adhered 
to,  the  effectiveness  of  both  operations  will  suffer. 

5.  DEA  has  already  taken  three  steps  to  increase  the  number  and  im- 
prove the  quality  of  investigations  on  the  Southwest  Border.   They 
have  transferred  100  agents  to  this  area;  they  are  establishing  an 
intelligence  center  at  El  Paso  to  identify  major  traffickers  in 
Mexico;  and  they  have  begun  the  installation  of  a  communication 
system  that  will  link  all  border  offices. 

In  summary,  much  of  what  is  possible  to  [secure]  [GAO  note  2]  the 
Border  by  unilateral  action  of  the  United  States  Government  has  began. 
What  is  still  needed  for  a  more  effective  enforcement  program  is  somewhat 
better  coordination  between  the  patrol  forces  and  DEA.   In  addition,  it  is 
important  to  encourage  the  GOM  to  take  greater  responsibility  for  violators 
identified  and  charged  by  U.S.  authorities. 

Given  our  general  view  that  this  report  does  not  properly  emphasize 
the  important  factors  influencing  enforcement  operations  in  Mexico  and  at 
the  Border,  some  errors,  of  a  factual  nature,  should  be  clarified.   Since 
factual  errors  are  only  a  small  part  of  the  problems  with  the  report, 
simply  responding  to  the  following  items  will  not  make  the  report  accept- 
able : 

[GAO  note  1] 

We  do  not  believe  that  the  GAO  report  adequately  describes  DEA  problems 
and  opportunities  of  enforcement  in  Mexico.   The  report  does  not  point  out 
DEA's  accomplishments  in  strengthening  the  commitment  of  the  GOM  through 
personal  negotiations,  developing  effective  investigation  procedures  during 
Operation  SEA/M,  shifting  agent  resources  to  the  Southwest  Border,  and  ini- 
tiating unilaterally  a  large  intelligence  program  for  the  area.   The  report 
does  not  indicate  the  vital  role  the  State  Department  and  [our  Enibassy  in 
Mexico]  [GAO  note  2]  must  play  in  improving  enforcement  in  Mexico.   We  be- 
lieve that  without  State  Department  efforts  [GAO  .lote  2]    virtually  all  of 
DEA's  initiatives  might  be  wasted. 
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Thank  you  for  giving  us  the  opportunity  to  comment  on  your  draft 
report.   Please  contact  us  if  you  have  any  additional  questions. 


GAO  notes:   1.    Deleted.   Suggested  changes  made  in  body  of  report. 

2.    Deleted  or  changed  []  to  permit  letter  being  de- 
classified.  The  revised  version  of  this  letter  has  been 
approved  by  officials  of  the  Department  of  State  for 
classification  and  by  officials  of  the  Department  of 
Justice  for  content. 


Sincerely,         •-.■   - 


Glen  E.  Pommeroning 
Acting  Assistant  Attorney  General 
for  Administration 
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DEPARTMENT  OF  STATE 

Washlnglon.  O.C.     20520 


August  5,  1974 

Mr.  J.  K.  Fasick  ,    - 
Director  ,  . 

International  Division  ., 

U.S.  General  Accounting  Office  .   - 

Washington,  D.  C.    20548  ::-,-    s-. 

Dear  Mr.  Fasick: 

I  am  replying  to  your  letter  of  June  10  in  which  you 
requested  the  Department's  comments  on  the  draft  report 
"Greater  Efforts  Needed  to  Stop  the  Illegal  Flow  of 
Narcotics  and  Dangerous  Drugs  to  the  United  States  From 
and  Through  Mexico  and  Central  America".   Enclosed  are 
the  Department's  comments  and  a  listing  of  suggested 
textual  changes. 

[See  GAO  note  1.] 


The  Department  endorses  the  recommendations  made  in 
the  report  regarding  action  that  should  be  undertaken 
in  conjunction  with  the  Attorney-General  and  appreciates 
the  opportunity  to  comment  on  the  draft  report. 

Sincerely  yours, 


Richard  W.  Murray  /  \ 
Deputy  Assistant  Secreli^xy 
for  Budget  and  Finance 


Enclosures 
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DEPARTMENT  OF  STATE  COMMENTS  ON  GAP  DRAFT 
REPORT;   "Greater  Efforts  Needed  to  Stop 
the  Illegal  Flow  of  Narcotics  and  Dangerous 
Drugs  to  the  United  States  from  and  Through 
Mexico  and  Central  America" 


The  Department  of  State  endorses  the  recommendations 
made  in  this  report  regarding  actions  that  should  be 
taken  in  conjunction  with  the  Attorney  General  to 
improve  information  gathering  and  cooperation  in 
Mexico  to  stop  the  illegal  flow  of  narcotics  and  dan- 
gerous drugs  to  the  United  States.   Actions  consistent 
with  these  recommendations  have  been  underway  for  sometime 
as  outlined  below,  and  will  be  pursued  in  the  future. 

—  Sharing  information  based  on  interrogation  of 
suspects 

The  desirability  of  a  fuller  and  more  system- 
atic exchange  of  information  on  drug  traffickers 
is  recognized  by  both  the  Mexican  and  the  U.S. 
Governments.   Practical  ways  and  means  of  doing 
this  are  being  developed  at  the  operational  level 
between  our  two  governments;  this  subject  was 
also  discussed  at  a  high-level  meeting  in  May, 
1974  between  the  Mexican  Attorney  General,  the 
Executive  Director  of  the  U.S.  Cabinet  Committee 
on  International  Narcotics  Control,  and  the 
Administrator  of  the  Drug  Enforcement  Adminis- 
tration. 

—  Prosecution  of  fugitive  traffickers  in  Mexico 
when  extradition  is  not  feasible 

Most  bilateral  extradition  treaties  between 
the  United  States  and  Latin  American  countries 
(including  Mexico)  contain  a  provision  that  there 
is  no  obligation  for  the  requested  State  to  ex- 
tradite its  own  nationals.   The  United  States 
Supreme  Court  in  Valentine  v  U.S.  ex  rel  Neidecker, 
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299  U.S.  5  (1936)  held  that  the  United  States 
cannot  extradite  its  own  nationals  unless 
a  treaty  imposes  the  obligation  to  do  so,  but 
did  not  rule  out  extradition  under  a  treaty   -  ' 
which  authorized  extradition. 

Recognizing  these  mutual  difficulties  in 
the  extradition  process,  the  alternative  is 
open  in  some  cases  of  supplying  information 
to  support  prosecution  within  the  other 
country,  and  the  Department  of  State  concurs 
in  the  recommendation  that  this  alternative 
be  pursued  more  extensively  than  it  has  in 
the  past.   Differences  in  procedural  require- 
ments are  an  important  complication  in  some 
cases,  however. 

—  Encouraging  a  program  of  rewards  for  information 

This  technique  of  obtaining  drug  trafficking 
information  has  been  employed  successfully  in 
many  places,  and  the  results  of  experience 
elsewhere  have  been  brought  to  the  attention  of 
Mexican  authorities.   The  latter  have  not 
adopted  this  technique  however,  and  their  de- 
cision must  be  respected. 

—  Monitoring  sea  and  air  trafficking 

Ways  and  means  are  being  explored  to  increase 
the  effectiveness  of  surveillance  over  ocean- 
going vessels  and  aircraft  engaged  in  drug 
trafficking.   Among  various  steps  under  consi- 
deration to  accomplish  this  is  the  possible 
stationing  of  DEA  liaison  personnel  at  seaports 
to  work  with  their  Mexican  counterparts  in  such 
control  activity.   The  problem  of  air  trafficking 
is  of  continuing  great  concern  to  both  governments 
and  has  been  discussed  at  high  levels  as  well  as 
at  the  operational  level  in  recent  months. 
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Textual  Changes 


Attached  to  this  memorandum  is  a  list  of  changes  that 
should  be  made  in  the  draft  GAO  report  in  the  interest 
of  accuracy.         [gee  GAO  note  2.] 


Sheldon  B.  Vance 
Senior  Adviser  for 
International  Narcotics  Matters 


Attachment:  rc    nKn        .^   n  i 

Listing  of  textual  changes      ^^^^  ^^°  "°^^  ^'^ 


GAO  notes:   1.    Deleted.   Suggested  changes  made  in  body 

of  report. 

2.    Deleted.   Included  in  body  of  report. 
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RECENT  DRUG  ENFORCEMENT  REPORTS 
ISSUED  BY  GAO 

Title  B-number        Date 

Efforts  to  Prevent  Heroin  from 

Illicitly  Reaching  the 

United  States  B-164031(2)   Oct.  20,  1972 

Heroin  Being  Smuggled  Into 

New  York  City  Successfully  B-164031(2)  Dec.  7,  1972 
Difficulties  in  Inunobilizing 

Major  Narcotics  Traffickers  B-175425  Dec.  21,  1973 
Identifying  and  Eliminating 

Sources  of  Dangerous  Drugs: 

Efforts  Being  Made,  But 

Not  Enough  B-175425     June   7,  1974 


Or 
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PRINCIPAL  OFFICIALS  RESPONSIBLE  FOR  ADMINISTERING 
ACTIVITIES  DISCUSSED  IN  THIS  REPORT 

Tenure  of  office 


From 


DEPARTMENT  OF  JUSTICE 


To 


ATTORNEY  GENERAL  OF  THE  UNITED 
STATES : 

William  B.  Saxbe  Jan. 

Robert  H.  Bork,  Jr.  (acting)  Oct. 

Elliot  L.  Richardson  May 

Richard  G.  Kleindienst     .  June 
Richard  G.  Kleindienst 

(acting)  Feb. 

John  N.  Mitchell  Jan. 

ADMINISTRATOR,  DRUG  ENFORCEMENT 
ADMINISTRATION: 

John  R.  Bartels,  Jr. 

John  R.  Bartels,  Jr.  (acting) 

DIRECTOR,  BUREAU  OF  NARCOTICS  AND 
DANGEROUS  DRUGS  (note  a)  : 

John  E.  Ingersoll  Aug,   1968 

DEPARTMENT  OF  STATE 


1974 
1973 
1973 
1972 

1972 
1969 


Oct.   1973 
July   1973 


Present 
Jan.   1974 


Oct. 
Apr. 

June 
Feb. 


1973 
1973 

1972 
1972 


Present 
Oct.   1973 


July   1973 


SECRETARY  OF  STATE: 

Dr.  Henry  A.  Kissinger  Sept.  1973 

William  P.  Rogers  Jan.   1969 

SENIOR  ADVISOR  TO  THE  SECRETARY 
AND  COORDINATOR  FOR  INTER- 
NATIONAL NARCOTICS  MATTERS: 

Ambassador  Sheldon  B.  Vance  Apr.  1974 
Ambassador  William  J.  Hadley  May  1973 
Harvey  R.  Wellman  (acting)  Feb.  1973 
Nelson  G.  Gross  Aug.   1971 


Present 
Sept.  1973 


Present 
Mar.   1974 
May    1973 
Jan.-  1973 


Effective  July  1,  1973,  BNDD  and  other  Federal  agencies 
involved  with  drug  enforcement  merged  to  form  the  new  DEA, 
All  BNDD  functions  were  transferred  to  DEA. 
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REPORT  OF  THE 
COMPTROLLER  GENERAL 
OF  THE  UNITED  STATES 


Federal  Drug  Enforcement: 
Strong  Guidance  Needed 

Departments    of  Justice 
and  the  Treasury 


Federal  drug  law  enforcement  efforts  have  for 
years  suffered  from  problems  of  fragmented 
organization  and  resulting  interagency  con- 
flicts. Efforts  to  resolve  the  problem  have  not 
been  successful. 

This  report  addresses  this  problem  and  several 
other  issues  related  to  Federal  drug  law  en- 
forcement. 

GAO  made  recommendations  to  the  Attorney 
General  concerning: 

--Cooperation  nnd  coordination  between 
Drug  Enforcement  Administration  and 
Customs  Service  on  intelligence. 

-The  role  of  the  FBI  in  Federal  drug  law 
enforcement. 

-Funds  for  purchase  of  evidence  and  in- 
formation. 


GGD-76-32 


DEC.  10,1975 
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COMPTROLLER  GENERAL'S  REPORT  FEDERAL  DRUG  ENFORCEMENT: 

TO  THE  PERMANENT  SUBCOMMITTEE  STRONG  GUIDANCE  NEEDED 

ON  INVESTIGATIONS,  SENATE  Department  of  Justice 

COMMITTEE  ON  GOVERNMENT  Department  of  the  Treasury 
OPERATIONS 

DIGEST 

For  years  Federal  drug  law  enforcement  in  the 
United  States  has  not  been  as  effective  as  it 
could  have  been  if  the  agencies  responsible 
had  worked  together  to  enforce  the  drug  laws. 

The  price  paid  in  this  country  for  the  lack 
of  a  concerted  effort  in  attempting  to  con- 
trol illicit  drug  activities  cannot  be 
measured . 

The  Federal  agencies  concerned — primarily 
the  Drug  Enforcement  Administration  and  the 
U.S.  Customs  Service — have  statistics  on 
drug  arrests,  convictions,  and  seizures. 
However  impressive  these  appear,  they  are 
not  necessarily  accurate  indicators  of  how 
effective  drug  enforcement  is. 

True,  statistics  show  increased  arrests, 
convictions,  and  seizures.   Law  enforcement 
has  not  necessarily  improved.   Drug  abuse  is 
considered  one  of  the  most  serious  and  most 
tragic  problems  in  this  country. 

In  his  Reorganization  Plan  No.  2,  of  1973,  the 
President  intended  the  Drug  Enforcement  Admin- 
istration, the  U.S.  Customs  Service,  and  the  FBI 
to  cooperate  and  coordinate  their  forces  into 
a  cohesive  and  powerful  instrument  for  drug  en- 
forcement.  They  did  not  do  so. 

The  Drug  Enforcement  Administration  must 
obtain  more  valuable  and  reliable 
intelligence  to  assist  the  U.S.  Customs 
Service  in  catching  smugglers  at  border  ,; 
inspection  posts.   (See  pp.  23  to  28.) 

Sir.ce  the  1973  reorganization,  the  Drug      ;. 
Enforcement  Administration  and  the  FBI 
have  interpreted  the  FBI  role  in  a  narrow 
sense  and  have  not  materially  changed  their 
working  relationship. 

GGD-76-32 

Tear  Sheet.    Upon  removal,  the  report 
cover  date  should  be  noted  hereon 
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The  Drug  Enforcement  Administration  head- 
quarters has  not  provided  the  FBI  with  names 
and  information  about  drug  traffickers.  If 
the  FBI  was  supposed  to  play  a  larger  role  in 
drug  enforcement,  it  seems  logical  that  the 
Drug  Enforcement  Administration  would  have 
provided  the  FBI  with  names  and  information 
about  certain  major  traffickers.  (See  pp. 
34  to  41.  ) 

A  recommendation  that  problems  be  solved 
by  action  at  the  highest  level  was  made  by 
the  Domestic  Council  Drug  Abuse  Task  Force 
in  September  1975.   Its  chief  recommenda- 
tion said: 

"The  task  force  recommends  that  the 
President  direct  the  Attorney  General 
and  the  Secretary  of  the  Treasury 
to  settle  jurisdictional  disputes 
between  DEA  and  Customs  by  December  31, 
1975,  or  to  report  their  recommenda- 
tions for  resolution  of  the  matter 
to  the  President  on  that  date," 

GAO  endorses  this  recommendation.   History 
shows,  however,  that  establishing  inter- 
agency agreements  alone  usually  will  not 
solve  problems. 

It  is  questionable  whether  such  agreements 
ever  will  work  without  a  cJear  directive 
on  the  part  of  someone  acting  on  the 
President's  behalf  to  compel  agencies  to 
comply. 

The  Drug  Enforcement  Administration  con- 
siders the  purchase  of  evidence  and  in- 
formation as  one  of  the  most  effective 
tools  available  in  narcotics  investiga- 
tions. 

The  use  of  funds  for  purchase  of  evidence   -  ' 

and  information  has  been  controversial. 

The  effectiveness  of  the  use  of  these  funds 

is  difficult  to  assess.   GAO  recommends 

that  the  Attorney  General  develop  better      - 

policy  and  criteria  governing  their  use. 

(See  pp.  43  to  57. ) 
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GAO  did  not  obtain  written  comments  from 
either  the  Department  of  Justice  or  the 
Treasury;  however,  the  Drug  Enforcement 
Administration,  Fai,  and  U.S.  Customs  Serv- 
ice reviewed  the  report  and  their  comments 
and  suggestions  were  considered. 
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CHAPTER  1 

The  Permanent  Subcommittee  on  Investigations  of  the 
Senate  Committee  on  Government  Operations  began  hearings 
in  June  1975  on  the  effectiveness  of  the  Drug  Enforcement 
Administration  (DEA).   The  goal  was  a  thorough  analysis  of 
DEA's  ability  to  effectively  deal  with  the  ever-increasing 
narcotics  and  dangerous  drugs  problem.   By  letters  of 
March  6  and  May  1,  1975,  the  Chairman  requested  that  we 
review  certain  areas  which  are  of  major  concern  to  the 
Subcommittee.   (See  aop.  I.) 

Specifically,  the  Subcommittee  wanted  us  to  provide: 

1.  "An  analysis  of  purchase  of  evidence/purchase 
of  information  (PE/PI)  funds  used  by  DEA  as  an 
approach  to  drug  law  enforcement  focusing  on  the 
number  of  convictions  and  significance  of  viola- 
tors convicted,  including  (a)  a  study  of  the 
amounts  of  Federal  dollars  allocated  to  PE/PI 
over  the  last  five  years  and  to  whom  these  dol- 
lars flow,  and  (b)  an  accounting  of  all  such 
money  so  used  since  the  creation  of  DEA." 

2.  "An  analysis  of  the  results  of  the  BNDD[11/DEA,  U.S. 
Customs  Service,  and  the  former  Office  for  Drug 
Abuse  Law  Enforcement  efforts  in  drug  enforce- 
ment, from  fiscal  year  1970  to  present,  focusing 

on  the  number  of  convictions,  nature  of  the  case, 
significance  of  violators  convicted,  and  the 
nature,  auantity,  quality  and/or  street  value  of 
illicit  drugs  seized  as  well  as  an  analysis  of 
the  law  enforcement  methodology  utilized  by  each 
agency. " 

3.  "An  analysis  of  DEA  enforcement  and  intelligence 
manpower  allocations  to  various  activities  and 
functions  in  the  agency." 

4.  "An  analysis  of  the  exchange  of  information  between 
Customs  and  DEA,  including  the  frequency  and  nature 
of  requests  for  information  or  assistance  by  one 
agency  or  the  other  and  the  disposition  of  such 
request. '' 
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5.  "An  analysis  of  the  controls  exercised  by  DEA  over 
narcotics  seized,  including  any  information  avail- 
able on  the  nature,  quantity,  quality  and/or  street 
value  of  any  narcotics  unaccounted  for  after  origi- 
nal seizures. " 

6.  "An  analysis  and  accounting  of  any  "confidential 
fund"  maintained  by  DEA,  including  the  purposes 
for  which  the  funds  were  expended." 

7.  "An  analysis  of  the  program  of  cross  designation 
of  DEA  agents  to  allow  them  the  same  search  and 
seizure  authority  as  U.S.  Customs  agents,  to  in- 
clude the  number  of  DEA  agents  so  designated  and 
the  number  and  quality  of  arrests  made  and  con- 
victions obtained  by  them  in  this  capacity." 

8.  "An  analysis  of  the  quantity  and  Quality  of  intel- 
ligence information  exchanged  between  DEA  and  the 
U.S.  Customs  Service  since  July  1,  1973,  which 
would  enable  both  agencies  to  function  in  the  man- 
ner intended  by  Reorganization  Plan  No.  2." 

9.  "A  study  and  analysis  of  the  type  and  quality  of 
cooperation  that  exists  between  the  Federal  Bureau 
of  Investigation  and  the  Drug  Enforcement  Adminis- 
tration since  Reorganization  Plan  No.  2  was  imple- 
mented on  July  1,  1973." 

10.  "A  study  and  analysis  of  how  Federal  money  from 
LEAA  [1]  is  allocated,  by  DEA,  to  the  various  nar- 
cotics Task  Forces  currently  in  operation  in  the 
country. " 

11.  "A  study  and  analysis  of  the  Unified  Intelligence 
Center,  a  federally  funded  narcotics  related  oper- 
ation in  the  New  York  City  area." 

The  Chairman  also  requested  our  views  on  the  results  of  DEA 
compliance  programs. 

On  June  9,  1975,  our  representatives  testified  before 
the  Subcommittee  on  work  in  progress  on  this  request  and 
other  work  done  in  recent  years  to  develop  several  reports 
to  the  Congress.   This  report  presents  the  final  results 
of  our  work  pursuant  to  the  Subcommittee's  request. 


1/Law  Enforcement  Assistance  Administration 
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As  part  of  our  testimony  at  the  June  hearings,  we 
provided  copies  of  the  digests  of  our  prior  reports  on  drug 
enforcement.   Since  then,  we  have  issued  another  report  which 
gives  our  most  recent  views  on  DEA ' s  compliance  program: 
"Improvements  Needed  In  Regulating  And  Monitoring  The  Man- 
ufacture And  Distribution  Of  Licit  Narcotics"  (GGD-75-102, 
Aug.  28,  1975). 

We  were  denied  access  to  DEA's  "confidential  fund"  by 
the  Department  of  Justice.   Certain  funds  appropriated  to 
Department  of  Justice  agencies  are  outside  the  scope  of 
our  audit  authority.   DEA's  annual  appropriation  acts 
authorize  DEA  the  use  of  not  more  than  $70,000  to  meet 
unforeseen  emergencies  of  a  confidential  nature.   According 
to  the  act,  these  confidential  funds  are  to  be  expended 
under  the  direction  of  the  Attorney  General  and  accounted 
for  solely  on  his  certificate.   We  were  told  by  the  Depart- 
ment that  it  had  internal  auditing  procedures  to  insure  the 
propriety  of  expenditures  from  these  funds. 

£BMC^?^^_^5MCIES_INV0LVED 

Federal  drug  law  enforcement  from  fiscal  year  1970  to 
the  present  has  been  shared  by  several  agencies. 

Before  July  1,  1973,  Federal  effort  in  drug  law  enforce- 
ment was  characterized  as  "fragmented"  and  having  "serious 
operational  shortcomings."   The  criminal  investigative  and 
intelligence  functions  were  shared  by  (1)  BNDD  and  the  Office 
for  Drug  Abuse  Law  Enforcement  (ODALE)  in  the  Department 
of  Justice  and  (2)  the  U.S.  Customs  Service,  as  part  of  its 
ant ismuggl ing  functions,  in  the  Department  of  the  Treasury. 
The  Office  of  National  Narcotics  Intelligence  (ONNI),  also 
in  the  Department  of  Justice,  was  responsible  for  developing 
and  maintaining  a  national  narcotics  intelligence  system 
and  for  serving  as  a  clearinghouse  for  Federal,  State, 
and  local  agencies  needing  access  to  such  intelligence. 

This  fragmentation  of  effort  was  one  of  the  princi- 
pal reasons  leading  to  Reorganization  Plan  No.  2  of  1973 
(effective  July  1,  1973),  which  created  a  single  compre- 
hensive Federal  agency,  the  Drug  Enforcement  Administration, 
within  the  Department  of  Justice  and  abolished  BNDD,  ODALE, 
and  ONNI.   The  functions  and  resources  of  these  agencies 
together  with  the  investigative  and  intelligence-gathering 
functions  and  resources  of  the  Customs  Service  relating  to 
drug  law  enforcement  were  transferred  to  the  new  DEA.   The 
Customs  Service's  antidrug  role  was  limited  to  interdiction 
of  illicit  drugs  at  U.S.  borders  and  ports  of  entry.   Re- 
organization Plan  No.  2  of  1973  also  intended  a  more 
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significant  role  for  the  Federal  Bureau  of  Investigation 
(FBI)  in  drug  enforcement. 


DEA ' s  State  and  local  task  force  program  is  partially 
funded  through  grants  by  the  Department  of  Justice's  LEAA. 


616 


CHAPTER  2 

RESULTS  AND  METHODOLOGIES  OF  FEDERAL 

DRUG  LAW  ENFORCEMENT 

In  the  March  6,  1975,  letter,  the  Subcommittee  Chairman 
asked  us  to  perform: 

"An  analysis  of  the  results  of  the  3NDD/DEA,  U.S. 
Customs  Service,  and  the  former  Office  for  Drug 
Abuse  Law  Enforcement  efforts  in  drug  enforcement, 
from  fiscal  year  1970  to  present,  focusing  on  the 
number  of  convictions,  nature  of  the  case,  signifi- 
cance of  violators  convicted,  and  the  nature, 
quantity,  quality  and/or  street  value  of  illicit 
drugs  seized  as  well  as  an  analysis  of  the  law 
enforcement  methodology  utilized  by  each  agency." 

We  found  that  each  agency  had  made  numerous  arrests,  con- 
victions, and  seizures,  but  the  statistics  are  difficult  to 
interpret  and  are  not  necessarily  true  measures  of  enforce- 
ment effectiveness.   Increased  arrests,  convictions,  and  sei- 
zures could  be  due  to  increases  in . trafficking  and  amounts  of 
illicit  drugs  available  rather  than  more  effective  law  enforce- 
ment.  Heroin  seizures  by  Customs  and  DEA  declined  during 
fiscal  year  1974,  the  first  year  following  the  reorganization. 
DEA  stated  that  the  decline  was  due  to  the  combined  effects 
of  the  Turkish  opium  ban  and  the  intensified  enforcement  in 
France.   Customs  said  its  drop  in  heroin  seizures  was  due, 
in  part,  to  a  decline  in  the  overall  smuggling  of  the  drug 
and  to  diminished  intelligence  available. 

DEA,  Customs,  BNDD,  and  ODALE  used  various  enforcement 
methodologies  to  carry  out  their  respective  missions.   BNDD 
and  Customs,  when  each  performed  drug  intelligence  and  in- 
vestigative functions,  had  different  approaches.   Customs 
focused  on  the  borders  and  ports  and  used  resultant  seizures 
as  springboards  for  investigations.   BNDD  and  ODALE  used 
extensive  undercover  activities,  relying  heavily  on  the 
purchase  of  evidence  and  information.   It  should  be  pointed 
out  that  BNDD  and  Customs  worked  together  on  many  cases. 

DEA  has  adopted  and  used  methodologies  of  BNDD,  ODALE, 
and  Customs.   The  U.S.  attorneys  and  assistant  U.S.  attor- 
neys we  talked  to  in  New  York,  California,  and  Washington 
support  the  intent  of  Reorganization  Plan  No.  2  of  1973. 
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RESULTS  DIFFICULT  TO  INTERPRET 

In  transmitting  the  Domestic  Council  Drug  Abuse  Task 
Force  report  on  drug  abuse  to  the  President  in  September  1975, 
the  Vice  President  stated  that  drug  abuse  is  one  of  the  most 
serious  and  most  tragic  problems  this  country  faces. 

Federal  agencies  responsible  for  drug  law  enforcement 
have  looked  at  arrests,  convictions,  and  seizures  as  indi- 
cators of  progress  and  results.   These  statistics,  however, 
can  be  deceptive  and  are  not  necessarily  true  measures  of 
enforcement  effectiveness.   Increases  in  arrests,  convictions, 
and  seizures  may  have  little  impact  on  drug  availability  if 
the  arrests  and  convictions  are  for  easily  replaceable  traf- 
fickers and  if  seizures,  regardless  of  quantity  or  purity, 
do  not  result  in  disruption  of  the  traffic.   Changes  in  drug 
trafficking  patterns  are  viewed  as  indicating  the  impact  of 
enforcement  efforts. 

Furthermore,  although  law  enforcement  has  a  major  re- 
sponsibility for  reducing  the  availability  of  illicit  drugs, 
it  cannot  be  held  solely  accountable.   In  addition  to  law 
enforcement,  other  elements  of  the  criminal  justice  system, 
such  as  prosecution,  the  Courts,  and  treatment  programs  for 
drug  abusers,  together  with  U.S.  diplomatic  actions  abroad, 
all  affect  the  overall  U.S.  effort  to  reduce  illicit  drug 
availability. 

DEA,  Customs,  BNDD,  and  ODALE  routinely  reported  sta- 
tistics on  arrests,  convictions,  and  seizures;  however,  the 
reporting  systems  did  not  relate  these  statistics  to  partic- 
ular enforcement  methods  and  jurisdictions.   These  systems 
did  not  and  do  not  routinely  provide,  for  example,  statistics 
on  the  number  of  arrests  and  convictions  from  conspiracies, 
undercover  penetrations,  or  convoy  operations.   DEA  main- 
tains statistics,  as  did  BNDD  during  its  last  year  of  exist- 
ence, on  the  significance  of  violators  arrested.   Customs, 
however,  is  the  only  agency  that  routinely  reports  on  the 
average  purity  of  its  seizures.   This  reporting  precludes 
misrepresentation,  and  Customs  believes  it  should  become 
an  integral  part  of  reporting  all  drug  seizures. 

Since  the  agencies  operated  under  different  legal 
authorizations  and  had  different  roles  and  responsibilities, 
the  results  are  not  comparable.   For  example,  it  would  be 
difficult  to  compare  ODALE ' s  efforts,  which  were  geared  to 
reducing  availability  at  the  street  level,  with  BNDD's  ef- 
forts, which  were  geared  toward  reducing  availability  at 
the  highest  levels  in  drug  trafficking  networks.  • 

BNDD/DEA  arrests,  convictions 
and  drug  removals 

Since  DEA  adopted  the  BNDD  enforcement  program  (about 
75  percent  of  DEA ' s  enforcement  personnel  were  former  BNDD 
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agents)  and  continued  BNDD's  reporting  system  for  arrests, 
convictions,  and  seizures,  we  will  discuss  BNDD  and  DEA 
efforts  together . 

Arrests  and  convictions  ■-■ - 


If  there  are  arrests  without  convictions,  little  has 
been  gained.   DEA's  effectiveness  in  immobilizing  drug 
traffickers  depends  not  only  on  the  speed  and  quality  of 
arrests  but  also  on  the  conviction  and  incarceration  of  the 
violators.   Although  factors  other  than  the  sufficiency  of 
DEA  evidence  may  influence  the  outcome  of  a  case,  its  re- 
sponsibility does  not  end  at  the  time  an  arrest  is  made. 
DEA  has  a  responsibility  to  present  high-quality  cases  for 
prosecution.   As  pointed  out  in  our  report  "Difficulties 
In  Immobilizing  Major  Narcotic  Traffickers"  {B-175425,  Dec.  21, 
1973),  DEA  should  evaluate  cases  after  court  proceedings  to 
see  where  improvements  in  enforcement  could  be  made. 

BNDD/DEA's  convictions  in  Federal  and  State  courts  for 
fiscal  years  1970  through  1975  are  shown  in  appendix  II. 
Convictions,  like  arrests,  have  increased  over  the  years. 

Our  analysis  of  the  6,126  defendants  arrested  by  DEA, 
including  task  force  arrests,  whose  court  cases  were  con- 
cluded in  fiscal  year  1975,  showed  that 

--80. 6  percent  were  convicted, 

— 15.9  percent  were  dismissed,  1/  and 


1^/Includes  dismissals  due  to  defendants'  cooperation  with 
the  prosecutors. 
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—  3.5  percent  were  acquitted. 

Drug  removals 

DEA  maintains  information  on  the  purity  of  every  drug 
seizure  and  purchase  that  the  agency  makes  and  seizures 
turned  over  to  DEA  by  other  agencies.   DEA  uses  this  infor- 
mation for  intelligence  but  does  not  report  purity  in  rou- 
tine statistics  made  available  to  the  Congress,  other 
Government  agencies,  and  the  public.   We  believe  that  in- 
formation on  the  average  purity  of  illicit  drugs,  such  as 
heroin  and  cocaine,  would  be  beneficial  and  should  be  in- 
cluded in  DEA  external  statistical  reports. 

DEA  believes  that  removal  statistics  can  be  deceptive 
in  evaluating  effectiveness.   For  example,  a  considerable 
amount  of  time  may  be  spent  in  arresting  and  convicting  a 
major  trafficker  on  a  conspiracy  case  based  on  a  small 
seizure.   The  seizure  in  itself  is  not  significant;  but 
the  fact  that  a  major  trafficker  capable  of  supplying  large 
quantities  of  drugs  is  no  longer  operating  is  important. 

Drug  removals  reported  by  BNDD/DEA  for  fiscal  years 
1970  through  1975  are  shown  in  appendix  II.   According  to 
DEA,  its  removals  of  heroin  from  the  domestic  market  were 
down  in  its  first  year  of  existence  because  of  the  Turkish 
opium  ban  and  the  intensified  enforcement  in  France.   At 
the  same  time,  however,  supplies  of  heroin  from  Mexico 
started  to  increase  substantially. 

Customs'  arrests,  convictions,  and  drug  removals 

The  Customs  drug  enforcement  and  control  efforts  for 
fiscal  year  1970-75  can  be  conveniently  separated  into 
two  basic  periods — before  and  after  Reorganization  Plan 
No.  2  of  1973.   Before  the  reorganization.  Customs,  in 
carrying  out  its  antismuggling  responsibilities,  used  all 
phases  of  enforcement,  including  interdiction,  inspection, 
intelligence,  and  investigation.   Customs  strategy  was  to 
interdict  illicit  drugs  at  the  border  before  the  drugs 
entered  the  United  States.   Border  seizures  were  the  focal 
point  for  its  drug  investigations. 

Following  the  reorganization.  Customs  antidrug  smug- 
gling activites  were  curtailed  to  include  only  inspection 
and  interdiction.   Its  drug  intelligence  collection  and 
investigation  capabilities  were  transferred  to  the  newly 
formed  DEA.   The  reorganization  plan  reaffirmed  Customs' 
traditional  role  of  interdicting  contraband,  including 
illicit  drugs,  at  ports  of  entry  and  along  the  land  and 
sea  borders  of  the  United  States. 
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statistics  on  Customs  seizures,  arrests,  and  convictions 
for  fiscal  years  1970-75  are  shown  in  appendix  III. 

Drug  removals 

More  than  to  anything  else,  Customs  looks  to  seizures 
as  indicators  of  its  progress  and  success.   As  shown  in  ap- 
pendix III,  from  fiscal  year  1970  to  1973,  Customs  seized 
large  quantities  of  illicit  drugs.   Cocaine  seizures  steadily 
increased  year  by  year,  while  heroin  seizures  peaked  in 

1971  and  declined  in  fiscal  years  1972  and  1973. 

After  the  July  1973  reorganization.  Customs  heroin 
seizures  dropped  from  389  pounds  in  fiscal  year  1973  to  97 
pounds  in  fiscal  year  1974.   Customs  believes  that  the  drop 
in  heroin  seizures  was  partly  due  to  a  decline  in  the  over- 
all smuggling  of  the  drug  but  also  to  diminished  intelli- 
gence available  to  Customs.   The  problem  of  intelligence  to 
support  interdiction  functions  is  discussed  in  detail  in 
chapter  3. 

Arrests  and  convictions 

Customs  arrests  steadily  increased  over  the  years  from 
5,872  in  fiscal  year  1970  to  10,825  in  fiscal  year  1973. 
Following  the  reorganization.  Customs  arrests  dropped  to 
8,208  in  fiscal  year  1974  but  were  at  a  high  of  16,214  for 
fiscal  year  1975. 

Customs  pointed  out  that,  when  it  had  drug  smuggling 
investigation  and  intelligence  responsibilities,  it  arrested 
at  least  299  major  traffickers  and  disrupted  many  drug  smug- 
gling conspiracies.   Customs  did  not  have  a  classification 
system  to  readily  show  the  significance  of  violators  arrested, 

Before  the  reorganization.  Customs  was  responsible  for 
preparing  its  drug  arrest  cases  for  court  action.  Its  con- 
victions on  arrests  for  all  violations,  including  drugs, 
increased  from  2,006  in  fiscal  year  1970  to  4,334  in  fiscal 
year  1973.  Our  analysis  of  the  defendants  arrested  by  Cus- 
toms for  all  violations,  the  majority  of  which  were  drug 
violations,  whose  court  cases  were  concluded  in  fiscal  years 

1972  and  1973,  showed 

--76.5  percent  were  convicted, 

— 17.8  percent  were  dismissed,  1/    and 

--5.7  percent  were  acquitted.         .    ,- 


1/Includes  dismissals  due  to  defendants'  cooperation  with 
the  prosecutors. 
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ODALE  arrests,  convictions,  and  drug  removals  '■ 

The  Office  for  Drug  Abuse  Law  Enforcement  in  the  De- 
partment of  Justice  was  established  by  Executive  Order  11641, 
January  28,  1972,  and  was  abolished  17  months  later  by  Exe- 
cutive Order  11727,  July  6,  1973.   Its  functions  were  trans- 
ferred to  the  new  DEA.   As  discussed  in  chapter  6,  DEA 
continued  the  ODALE  concept  through  its  State  and  local  task 
force  program. 

ODALE ' s  primary  mission  was  to  attack  the  low  and  middle 
levels  of  the  domestic  heroin  distribution  systems  to  reduce 
its  availability  on  the  street.   An  underlying  objective  was 
to  bring  a  Federal  presence  to  the  street  level.   To  carry 
out  its  mission,  ODALE  established  task  forces  made  up  of 
Federal,  State,  and  local  enforcement  personnel  in  selected 
target  cities. 

On  July  5,  1973,  the  Director  of  ODALE  highlighted  the 
agency's  results.   He  stated  that,  during  its  relatively 
short  existence,  ODALE  made  more  than  8,000  narcotics  ar- 
rests, removed  230  pounds  of  heroin  from  the  illicit  traffic, 
and  had  a  conviction  rate  of  more  than  90  percent.   Appendix 
IV  shows  the  available  statistics  on  ODALE  arrests,  convic- 
tions, and  seizures  during  its  17-month  existence. 

METHODOLOGIES  '  '  -  ■•  .  ■-  . 

The  U.S.  approach  toward  reducing  drug  abuse  and  the 
many  related  problems  comprises  a  variety  of  domestic  and 
international  efforts  to  curb  the  supply  and  reduce  the 
demand  for  illicit  drugs.   As  stated  in  the  Federal  Strategy 
for  Drug  Abuse  and  Drug  Traffic  Prevention  1973 :  _1  / 

"A  major  strategic  issue  is  whether  we 
should  attempt  to  affect  the  entire  chain  of 
production  and  distribution  or  focus  exclusively 
on  what  are  postulated  to  be  the  more  vulnerable 
links  in  the  chain.   After  considering  a  wide 
range  of  options  from  exclusive  focus  on  border 
inspections  and  domestic  control,  to  increased 
penalties  on  simple  possession,  to  eradication 
of  opium  productions,  we  have  concluded  that  we 
must  attempt  to  break  the  chain  of  supply  in  as 
many  places  as  possible."  .    -' 


1^/Prepared  for  the  President  by  The  Strategy  Council  on 

Drug  Abuse  pursuant  to  The  Drug  Abuse  Office  and  Treatment 
Act  of  1972. 
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The  success  of  investigation  and  intelligence  techniques 
in  reducing  the  availability  of  drugs  are,  to  a  considerable 
extent,  dependent  upon  and  affect  the  drug  traffickers' 
methods,  routes,  and  organizations.   The  difficulty  and  chang- 
ing nature  of  the  problem  is  illustrated  in  the  following 
statement  from  the  1975  Federal  Strategy. 

"Although  important  reductions  in  the  supply  of 
narcotics  and  dangerous  drugs  have  been  achieved, 
there  is  widespread  recognition  that  more  exten- 
sive, sophisticated,  and  coordinated  efforts  are 
needed  if  the  availability  of  abuse-prone  drugs 
is  to  be  sufficiently  restricted.   The  sharp 
reductions  in  east  coast  heroin  traffic  and  illi- 
cit diversion  of  dangerous  drugs,  for  example, 
have  been  countered  by  drug  traffickers'  pro- 
ducing new  routes  and  new  organizations.   The 
decentralization,  smaller-sized  amounts,  and 
multiple  sources  of  supply  that  replace  the 
relatively  centralized,  wholesale  European 
connection  for  heroin  have  made  detection  and 
seizures  more  difficult.   The  achievements  in 
reducing  licit  dangerous  drug  availability  have 
similarly  been  countered  by  traffickers  in 
those  drugs."   (Underscoring  provided.) 

Overall,  DEA,  Customs,  and  the  former  BNDD  and  ODALE 
used  a  wide  variety  of  tactics  and  methods  in  enforcing  the 
drug  laws.   Many  similarities  in  methods  and  tools  did  exist 
among  these  agencies,  but  there  were  some  significant  dif- 
ferences . 

Customs  drug  law  enforcement  was  predicated  on  the  pre- 
mise that  hard  drugs,  such  as  heroin  and  cocaine,  being  con- 
traband, had  to  be  smuggled  into  the  United  States.   There- 
fore, over  the  years.  Customs  developed  methods  for  enforcing 
antismuggling  laws. 

On  the  other  hand,  BNDD,  like  its  principal  predecessor, 
the  Federal  Bureau  of  Narcotics,  believed  the  enforcement 
of  U.S.  criminal  drug  laws  required  enforcement  action  simi- 
lar to  that  for  vice-type  crime,  such  as  gambling  and  pros- 
titution, which  is  characterized  principally  by  the  lack 
of  a  complainant.   This  often  necessitates  the  participatory 
involvement  of  enforcement  personnel. 

DEA,  being  an  amalgamation  of  BNDD,  ODALE,  and  the  drug 
investigative  and  intelligence  activities  of  Customs,  would 
be  expected  to  adopt  some  of  their  various  methods. 
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The  ODALE  approach 

ODALE's  primary  mission  was  to  attack  the  low  and  middle 
levels  of  the  domestic  heroin  distribution  systems  to  reduce 
availability  on  the  street.   ODALE's  task  force  approach, 
using  the  enforcement  expertise  of  personnel  detailed  from 
various  law  enforcement  agencies,  along  with  the  legal  ex- 
pertise of  assigned  attorneys,  was  somewhat  unique  for  drug 
law  enforcement.   Because  of  its  street  enforcement  objec- 
tive, ODALE  relied  heavily  on  purchases  of  drug  evidence 
and  payments  to  informants.   One  method  used  extensively  by 
ODALE  was  the  investigative  grand  jury.   The  participation 
of  attorneys  made  available  many  avenues  of  investigation 
which  the  working  agent  would  not  ordinarily  have. 

The  BNDD  approach  - 

As  discussed  in  our  report  on  "Difficulties  In  Immobil- 
izing Major  Narcotics  Traffickers"  (see  p.  7),  BNDD's  pri- 
mary objective  was  to  reduce  drug  availability  in  the  United 
States.   Through  an  enforcement  program  called  the  "systems 
approach,"  BNDD  attempted  to  identify  illicit  drug  distribu- 
tion systems  and  immobilize  domestic  and  international  drug 
traffickers  operating  within  the  systems.   BNDD  had  some 
success  with  the  systems  approach  in  disrupting  the  activi- 
ties of  several  major  systems;  however,  several  BNDD  regions 
continued  to  pursue  targets  of  oppor tunity--niostly  low-level 
traffickers.   By  1972,  BNDD  realized  that  the  systems  ap- 
proach was  not  producing  the  desired  results  and  in  July 
modified  that  approach  into  G-DEP. 

The  PEA  approach 

DEA  continued  with  BNDD's  G-DEP  and  other  programs  of 
the  former  BNDD  and  ODALE.   Unlike  BNDD,  which  shared  drug 
investigative  responsibilities  with  Customs,  DEA  was  charged 
as  the  single  Federal  agency  with  this  responsibility.   Its 
main  objective  is  to  reduce  drug  abuse  in  the  United  States 
by  controlling  the  availability  of  illicit  drugs.   DEA,  be- 
cause of  its  broad  mandate  from  Reorganization  Plan  No.  2  of 
1973,  has  been  building  up  drug  intelligence  operations  (see 
ch.  5)  and  has  continued  the  ODALE  task  force  program  with 
certain  modifications  (see  ch .  6). 

DEA's  operational  strategy  is  to  collect,  analyze, 
and  disseminate  information  identifying  major  drug  traf- 
fickers and  their  organizations  and  to  initiate  and  develop 
investigations  toward  the  apprehension  and  prosecution  of 
major  traffickers.   In  carrying  out  its  broad  enforcement 
mandate,  DEA  employs  a  variety  of  enforcement  methodologies — 
from  simple  purchases  of  drug  evidence  to  complex  conspiracy 
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investigations  with  primary  emphasis  on  eliminating  the 
sources  of  illicit  drugs  and  disrupting  the  highest  levels 
of  trafficking.   DEA  relies  heavily  on  purchases  of  evi- 
dence and  information  and  tries  to  "buy"  in  at  middle 
and  lower  levels  and  work  up  to  upper  level  traffickers. 
(See  ch.  4.)   Also,  DEA,  in  its  overseas  program  in  some 
countries,  has  assumed  a  broad  operational  posture,  includ- 
ing international  casemaking,  strengthening  local  capabil- 
ities, intelligence  gathering,  and,  in  some  countries, 
undercover  work. 

The  Customs  approach 

Customs  has  long  had  responsibility  for  interdicting 
all  types  of  contraband  and  preventing  the  smuggling  of 
contraband  into  the  United  States.   Although  drug  investiga- 
tion and  intelligence  functions  of  Customs  were  transferred 
to  DEA  by  Reorganization  Plan  No.  2  of  1973,  the  plan  re- 
affirmed Customs'  responsibilities  for  interdicting  all 
contraband,  including  illicit  drugs,  through  inspection  and 
enforcement  activities  at  ports  of  entry  and  along  the  land 
and  sea  borders.   Before  the  reorganization,  when  it  had 
drug  smuggling  investigation  and  intelligence  functions. 
Customs  used  a  variety  of  enforcement  methodologies — inter- 
diction, investigation,  and  intelligence — which  it  considered 
to  be  fully  integrated.   Customs  stressed  the  importance  of 
stopping  illicit  drugs  at  the  border  when  the  drugs  were  of 
high  purity  and  using  border  seizures  as  a  focal  point  for 
drug  smuggling  investigations.   Customs  maintained  that  drug 
interdiction  and  investigative  functions  should  be  linked 
and  were  mutually  supportive. 

After  the  reorganization.  Customs'  methodologies 
were  limited  to  a  border  interdiction  program,  and  Customs 
was  dependent  on  DEA  for  the  investigation  and  intelligence 
required.   Both  before  and  after  the  reorganization,  the 
Customs  Service  focused  on  port  and  border  interdiction. 

Numerous  methodologies  used  ,•••..,-( 

The  following  table  displays  the  methodologies  most 
frequently  used  in  narcotics  enforcement  by  the  four  agencies 
discussed.   They  fall  into  two  categories — investigative/ 
intelligence,  which  pertains  to  the  drug  enforcement  func- 
tions that  DEA  has  assumed  sole  responsibility  for  as  a  result 
of  the  reorganization,  and  interdiction,  which  pertains  to 
the  drug  enforcement  function  carried  out  primarily  by 
Customs  prior  to  the  reorganization  and  which  continues  to 
be  a  responsibility  of  Customs  today.  ^ 
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Narcotics  Enforcement  Methodologies 


Prior  to  reorganization 

ODALE   Customs   BNDD    DEA 


Investigative/Intelligence 


Purchase  of  evidence--Funds  used 

to  buy  drug  evidence. 

(See  ch.  4.)  X     Limited     X     X 

Purchase  of  information — Funds 

paid  to  cooperating  individuals 

for  information,  expenses,  and 

rewards.   (See  ch .  4.)  X       X       XX 

Conspiracy--Indepth  investiga- 
tions attempting  to  surface 

all  links  between  two  or  more 

persons  who  have  agreed  to 

commit  an  offense  in  violation 

of  drug  laws.  X       X       XX 

Convoy--Monitored  passage  of 

drugs  to  point  of  delivery.  X       XX 

Undercover  activity--Agents  dis- 
guised as  drug  traffickers  in 

order  to  penetrate  drug  ,  .  . 

organizations.  '    X       X       X     X 

Surveillance — Keeping  a  close 

watch  on  targeted  drug 

traffickers.  X       X       XX 

Title  III  electronic  interception — 

Court  ordered  wiretaps  against 

suspected  drug  violators.  X       X       XX 

Intelligence/ information  systems — 

Organized  programs  for  collect- 
ing and  disseminating  data  re- 
lated to  drug  law  enforcement.  X       XX 
State  and  local  cooperative 

programs — Organized  joint 

operations  with  State  and 

local  law  enforcement  agencies.       X  XX 

Overseas  cooperative  programs — 

Cooperative  assistance  with 

foreign  law  enforcement 

agencies.  X       X  ,   X 

Financial  investigations — Tracking 

large  international  transfers  of 

currency  as  they  relate  to  drug 

smuggling.  X 

Flash  rolls — Large  sums  of  money  .   _   . 

shown  to  drug  traffickers  as 

proof  that  the  undercover  agent 

can  make  a  substantial  purchase 

of  illicit  drugs.  X       X       XX 
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Narcotics  Enforcement  Methodologies 

Prior  to  reorganization 
ODALE   Customs   BNDD 


DEA 


X      X 


Investigative/Intelligence 
(continued) 

Investigative  grand  jury — Used 
to  conduct  long-term  inquiries 
through  avenues  which  are  un- 
available to  the  working  agent, 
such  as  grand  jury  subpoenas, 
immunity,  sworn  testimony,  and 
the  handling  of  reluctant  wit- 
nesses. ^       ^. 

Interdiction 

Controlled  mail  delivery — Delivery 
of  foreign  mail  found  to  contain 

drugs  in  order  to  identify  and  ; 

arrest  the  recipient.  ,  X 

Border  surveillance — The  use  of 
patrol  forces,  airplanes,  boats, 
or  sensors  to  detect  drug  smug- 
gling. .  X  r 

Border  inspection  and  search — The 
unique  authority  vested  with      _ 
Customs  that  allows  warrantless 
search  and  seizure  at  U.S. 
borders.   (See  ch.  3.)  X 

Detector  dog  program--The  use  of 
dogs  trained  to  sniff  out  con- 
cealed drugs.  X 

False  documentation  detection-- 
Linking  persons  with  false 
identification  to  drug  traf- 
ficking groups.  X. 

PEA'S  attempts  to  use 
the  various  methodologies 

Whether  the  Customs  approach  to  drug  law  enforcement 
was  superior  to  that  of  BNDD  or  vice  versa,  we  cannot  say. 
Both  approaches  have  merit  and  have  had  some  successes.   An 
important  issue  is  whether  DEA,  as  the  primary  drug  law 
enforcement  agency,  has  adopted  the  various  methodologies 
and  capitalized  on  the  successful  approaches  of  Customs  and 
the  former  BNDD  and  ODALE.   DEA  has  continued  BNDD  domestic 
methodologies  and  relies  heavily  on  the  undercover  approach 
and  purchase  of  evidence  and  payments  to  informants.   ODALE- 


Limited 


X      X 
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type  task  forces  have  been  continued  with  certain  modifica- 
tions.  The  extent  to  which  DEA  uses  ports  and  borders  as  a 
focal  point  for  a  drug  investigation,  as  Customs  formerly  did, 
cannot  be  precisely  determined,  although  we  did  find  that 
it  had  been  used  in  some  cases. 

The  following  case  illustrates  how  DEA  used  a  "cold"  \_/ 
seizure  to  develop  a  major  case  just  as  Customs  would  have 
done  if  it  still  had  drug  smuggling  investigative  authority. 
It  also  shows  the  use  of  numerous  enforcement  methodologies. 

Following  the  cold  seizure  of  approximately 
one  kilo  of  heroin,  one-half  kilo  of  cocaine,  and 
25,000  units  of  dangerous  drugs  by  Customs  from  a 
lower  level  trafficker,  DEA  initiated  an  intensive 
investigation,  using  the  resources  of  and  in  coop- 
eration with  the  Los  Angeles  Police  Department 
(LAPD)  and  Los  Angeles  County  Sheriff's  Office. 
The  initial  defendant  in  this  case  had  been  placed 
in  the  Treasury  Enforcement  Communications  System 
(TECS)  as  a  trafficker  and  was  the  subject  of  a 
LAPD  narcotic  investigation.   The  coordinated 
action  on  the  part  of  the  three  agencies,  at  the 
time  of  our  review,  had  resulted  in  about  30  ar- 
rests (10  in  Mexico  and  20  in  the  United  States),  in- 
cluding the  head  of  a  major  heroin  trafficking  or- 
ganization in  Mexico,  and  additional  seizures  of  4 
pounds  of  heroin,  3  pounds  of  cocaine,  and  100,000  dos- 
age units  of  dangerous  drugs.   Included  in  the  30 
arrests  were  17  upper-level  violators  (class  I  or 
II).   This  organization  was  estimated  to  be  supplying 
about  25  percent  of  the  heroin  used  in  the  Los  Angeles 
area  as  well  as  a  major  portion  of  heroin  and  cocaine 
in  other  large  U.S.  cities. 

Various  techniques  were  employed  during  the 
investigation  besides  the  normal  undercover  pene- 
trations, including  a  $240,000  flash  roll.   Several 
of  the  defendants  were  arrested  on  conspiracy  charges. 
Telephone  toll  analysis  and  a  joint  prosecution  agree- 
ment with  Mexico,  in  which  evidence  was  exchanged  for 
prosecution  of  defendants  in  their  respective  countries, 
were  also  used. 

This  case  also  illustrates  the  coverage  DEA  obtained--f rom 
a  lower  level  trafficker  to  the  major  supplier  abroad — 
when  a  variety  of  techniques  were  used  in  working  with 
domestic  and  foreign  counterparts. 


1/A  seizure  made  without  any  advance  information, 
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In  its  overseas  program,  DEA  has  continued  BNDD ' s  broad 
operational  and  intelligence-gathering  activities.   Although 
the  operational  posture  continued  by  DEA,  which  has  included 
casemaking  and  undercover  work  in  some  countries,  has  its 
risks  and  is  subject  to  controversy,  it  has  had  some  success 
in  increasing  foreign  drug  arrests  and  seizures,  developing 
domestic  conspiracy  cases,  and  improving  the  capabilities 
of  foreign  government  enforcement  personnel. 

Also,  it  should  be  noted  that  there  is  within  DEA,  at 
the  very  least,  a  potential  for  using  those  more  successful 
Customs  techniques  for  developing  border-type  drug  investi- 
gations.  Significant  operational  authority  is  vested  in 
DEA  regional  directors.   Of  the  13  domestic  regional  offices, 
5  include  most  of  the  high-activity  ports  of  entry  and  border 
areas.   These  are  the  Dallas,  Miami,  Seattle,  Los  Angeles, 
and  New  York  regional  offices.   These  offices,  together  with 
the  Mexico  City,  Manila,  and  Caracas  regional  offices,  are 
all  headed  by  former  senior  Customs  agents.   These  regional 
directors  could  be  expected  to  be  well  versed  in  Customs' 
drug  law  enforcement  techniques  and  methods. 

U.S.  attorneys'  views  , 

The  assistant  U.S.  attorney  and  chief  of  the  criminal 
division  in  the  eastern  district  of  New  York,  advised  us 
that  the  quality  of  cases  presented  to  him  for  prosecution 
by  DEA  and  Customs  was  excellent.   Also,  cases  presently 
being  submitted  by  DEA,  both  substantive  and  conspiracy, 
are  good;  he  stated  that  he  had  had  a  high  rate  of 
success  with  these  cases. 

This  official  further  stated  that  he  had  no  prob- 
lems with  the  cases  submitted  to  him  either  before  or  after 
the  reorganization.   Both  BNDD  and  Customs  used  the  con- 
spiracy approach  successfully.   He  also  stated  that  prior 
to  the  reorganization,  international  conspiracy  cases  were 
easier  to  prosecute  than  domestic  conspiracy  cases  because 
of  the  documentary  evidence,  such  as  passports  and  tickets, 
associated  with  the  international  travel.   He  did  note  that 
it  is  easier  now  because  only  one  agency,  DEA,  investigates 
and  prepares  cases  for  prosecution;  thus,  he  does  not  have 
the  problem  of  having  to  handle  a  case  with  both  agencies 
or  becoming  involved  in  the  interagency  friction  which 
existed. 

Other  U.S.  attorneys  and  assistant  U.S.  attorneys 
that  we  talked  to  in  California  and  Washington  support  the 
intent  of  Reorganization  Plan  No.  2  of  1973. 
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One  U.S.  attorney  said  that  the  Attorney  General's 
Advisory  Committee,  consisting  of  15  U.S.  attorneys,  had 
unanimously  recommended  in  June  or  July  of  1975  that  drug 
enforcement  should  continue  under  the  direction  of  DEA.   It 
was  the  Committee's  belief  that  any  major  reorganization 
would  seriously  disrupt  the  drug  enforcement  effort. 

CONCLUSIONS 

DEA  and  Customs  and  the  former  BNDD  and  ODALE  had 
impressive  statistics  on  drug  arrests,  convictions,  and 
seizures.   These  statistics,  however,  can  be  deceptive     '  ■' 
and  are  not  necessarily  accurate  measures  of  enforcement 
effectiveness.   Increases  in  arrests,  convictions,  and 
seizures  can  occur  with  little  impact  on  reducing  drug 
availability  if  the  arrests,  convictions,  and  incarcera- 
tions are  for  easily  replaceable  traffickers  and  if  seizures, 
regardless  of  quantity  or  purity,  do  not  result  in  the  dis- 
ruption of  the  traffic. 

DEA,  and  BNDD  during  the  last  year  of  its  operations, 
provided  an  added  dimension  by  routinely  reporting  on  the 
significance  of  violators  arrested  and  convicted. 

BNDD  and  Customs,  when  it  had  drug  investigative  re-  •  • 
sponsibilities,  adopted  enforcement  approaches  and  drug 
investigative  methodologies  that  fit  their  respective 
authorities.   Customs  capitalized  on  its  port  and  border 
authorities,  including  warrantless  border  search  and  seizure 
authority,  and  used  the  border  as  the  focal  point  for  its 
drug  smuggling  investigations.   The  former  BNDD,  which  had 
authority  to  enforce  Federal  laws  dealing  with  interstate 
trafficking  and  limited  authority  at  ports  and  borders,  con- 
centrated its  efforts  overseas  and  in  the  interior  of  the 
United  States  to  immobilize  international  and  interstate 
drug  trafficking  networks.   BNDD  relied  heavily  on  purchase 
of  evidence  and  information  and  undercover  penetrations. 
Customs  purchased  information  and  used  other  methodologies 
but  was  generally  opposed  to  purchases  of  drug  evidence  as 
a  means  of  apprehending  drug  traffickers. 

Whether  the  BNDD  approach  was  superior  to  the  Customs 
approach  or  vice  versa  is  difficult  to  determine.   Both 
approaches  have  merit  and  have  had  some  proven  success. 
DEA  has  adopted  the  BNDD  and  ODALE  approaches  and,  on  some 
cases  that  we  reviewed,  has  used  Customs  "r approach .' 
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CHAPTER  3 

MORE  INTERAGENCY  COOPERATION  NEEDED 

IN  FEDERAL  DRUG  LAW  ENFORCEMENT 

The  Subcommittee  expressed  concern  that  Federal 
agencies'  cooperation  and  coordination  on  drug-related 
intelligence  and  enforcement  might  not  be  adequate. 
Specifically,  the  Chairman's  letters  requested: 

--"An  analysis  of  the  quantity  and  quality  of  intel- 
ligence information  exchanged  between  DEA  and  the 
U.S.  Customs  Service  since  July  1,  1973,  which 
would  enable  both  agencies  to  function  in  the  man- 
ner intended  by  Reorganization  Plan  No.  2." 

— "An  analysis  of  the  exchange  of  information  between 
Customs  and  DEA,  including  the  frequency  and  nature 
of  requests  for  information  or  assistance  by  one 
agency  or  the  other  and  the  disposition  of  such 
request . " 

--"An  analysis  of  the  program  of  cross  designation  of 
DEA  agents  to  allow  them  the  same  search  and  seizure 
authority  as  U.S.  Customs  agents,  including  the 
number  of  DEA  agents  so  designated  and  the  number 
and  quality  of  arrests  made  and  convictions  ob- 
tained by  them  in  this  capacity." 

--"A  study  and  analysis  of  the  type  and  quality  of 
cooperation  that  exists  between  the  Federal  Bureau 
of  Investigation  and  the  Drug  Enforcement  Adminis- 
tration since  Reorganization  Plan  No.  2  was  imple- 
mented on  July  1,  1973." 

Responsibility  for  enforcing  Federal  drug  abuse  laws 
has  long  been  shared.   The  Customs  Service  has  traditionally 
been  responsible  for  the  control  of  smuggling.   Other  agen- 
ies  have,  at  one  time  or  another,  been  responsible  for 
controlling  narcotics,  marihuana,  and  dangerous  drugs. 
The  intersection  of  these  responsibilities — smuggled 
narcotics,  marihuana  and,  to  a  lesser  degree,  dangerous 
drugs — has  been  the  primary  source  of  conflict.   The  execu- 
tive branch,  many  years  ago,  recognized  the  operational  and 
organizational  shortcomings  that  resulted  from  this  basic 
conflict.   Various  reorganizations  and  Presidential  direc- 
tives have  attempted  to  resolve  problems  stemming  from  this 
conflict.   The  problem,  however,  continues  to  exist  due,  in 
part,  to  the  lack  of  a  focal  point  with  sufficient  authority 
and  information  to  resolve  agency  conflicts.   Clearly  one 
cabinet  officer  does  not  have  authority  to  dictate  the  solu- 
tion to  a  conflict  with  a  fellow  cabinet  officer. 

19 


631 


The  impact  of  these  problems  on  the  effectiveness  of 
drug  control  activities  cannot  be  measured.   Our  analyses 
show  that  much  more  needs  to  be  done  to  achieve  the  coordin- 
ation among  law  enforcement  agencies  that  was  intended  by 
Reorganization  Plan  No.  2. 

DEA  needs  to  place  greater  emphasis  on  obtaining  intel- 
ligence data  to  assist  the  Customs  Service  in  its  interdiction 
function,  and  both  agencies  should  cooperate  on  enforcement 
activities  along  the  border.   About  2  years  have  passed  without 
these  two  agencies'  reaching  operational  agreements  at  either 
the  national,  regional,  or  district  level  regarding  the  ex- 
change of  data  and  cooperation  in  enforcement  activities.   Since 
June  1975,  both  agencies  have  taken  steps  to  strengthen  coopera- 
tion . 

Customs  was  originally  opposed  to  designating  DEA  agents 
the  search  and  seizure  authority  of  Customs  agents.   Customs 
believes  the  designation  to  be  illegal  since  DEA  agents 
would  be  using  it  to  perform  DEA  functions  rather  than  Cus- 
toms functions.   Eventually,  a  limited  number  of  DEA  agents 
were  granted  the  designation.   To  date,  DEA  has  made  little 
use  of  this  authority. 

The  FBI's  role  in  drug  law  enforcement  needs  to  be 
clarified.   Both  agencies  have  interpreted  the  FBI's  role 
to  mean  routine  exchange  of  information  and  intelligence 
at  the  operating  level  and  have  not  materially  changed  their' 
working  relationship  since  the  reorganization. 

WHAT  HAS  BEEN  DONE 

Since  1968  numerous  actions  have  been  taken  to 
strengthen  Federal  drug  law  enforcement,  including: 

— Reorganization  Plan  No.  1  of  1968,  creating  BNDD. 

— Presidential  directive  of  February  1970,  requiring 
guidelines  to  settle  jurisdictional  disputes 
between  BNDD  and  Customs. 

--The  Comprehensive  Drug  Abuse  Prevention  and  Control 
Act  of  1970,  consolidating  fragmented  Federal  laws 
governing  narcotics  and  dangerous  drugs. 

— The  creation  of  ODALE  and  the  Office  of  National 
Narcotics  Intelligence  (ONNI). 
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--Reorganization  Plan  No.  2  of  1973,  which  transferred 
the  functions  and  resources  of  BNDD,  ODALE,  ONNI , 
together  with  the  investigative  and  intelligence- 
gathering  functions  and  resources  of  the  Customs 
Service  relating  to  drug  law  enforcement,  to  the 
new  DEA. 

--Domestic  Council  report  on  drug  abuse  of  September 
1975,  containing  recommendations  for  improving 
Federal  drug  abuse  programs. 

The  Office  of  Management  and  Budget  (0MB)  proposed  a  solution 
to  the  problems  of  cooperation  among  Federal  law  enforcement 
agencies  along  U.S.  borders.   However,  0MB ' s  proposal  was 
rejected  by  the  Congress. 

Reorganization  Plan  No.  1  created  BNDD  within  the  De- 
partment of  Justice.   This  agency  consolidated  the  resources 
and  functions  formerly  directed  by  the  Secretary  of  the  Trea- 
sury, through  the  Federal  Bureau  of  Narcotics,  and  the  Secretary 
of  Health,  Education  and  Welfare,  through  the  Bureau  of  Drug 
Abuse  Control.   One  purpose  of  this  plan  was  to  unite  pre- 
viously fragmented  investigative  and  enforcement  functions 
of  Federal  narcotics  and  drug  laws  and  to  locate  this  new 
organization  in  the  Department  of  Justice. 

After  this  plan  was  implemented,  jurisdictional  prob- 
lems arose  between  BNDD  and  Customs.   Customs  was  charged 
with  the  control  of  smuggling;  BNDD  was  charged  with  the 
control  of  narcotics.   The  interface  of  the  two  elements — 
smuggled  narcotics--was  a  source  of  conflict  between  the 
two  agencies.   The  jurisdictional  problem  became  serious 
enough  to  require  Presidential  action. 

In  February  1970,  the  President  directed  the  Attorney 
General  to  prepare  guidelines  to  settle  the  jurisdictional 
dispute  between  BNDD  and  Customs.   The  President  approved 
the  guidelines  in  June  1970;  and  in  July  the  Director  of 
BNDD  and  the  Commissioner  of  Customs  entered  into  an  imple- 
menting agreement.   In  our  report  on  "Heroin  Being  Smuggled 
Into  New  York  City  Successfully"  ( B-1 64031 ( 2 ) ,  Dec.  7,  1972), 
we  reported  that  at  the  operating  level  cooperation  and 
coordination  called  for  in  the  guidelines  had  not  been  fully 
real ized . 

Jurisdictional  problems  were  further  aggravated  by  the 
establishment  of  two  additional  agencies — ODALE  and  ONNI — 
in  1972.   These  agencies  were  established  by  Executive  order 
on  the  basis  of  an  urgent  need  for  strong  antidrug  measures. 
The  order  creating  ODALE  provided  that  it  should  be  headed 
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by  a  director,  having  the  title  of  Special  Assistant  Attorney 
General.   The  director  also  served  as  Special  Consultant 
to  the  President  for  Drug  Abuse  Law  Enforcement  to  advise 
the  President  on  all  matters  relating  to  more  effective 
enforcement  by  all  Federal  agencies. 

In  1973  it  was  again  recognized  that  the  Federal  drug 
control  effort  was  fragmented  with  no  overall  direction,  and 
Reorganization  Plan  No.  2  was  enacted.   The  President  en- 
visioned a  more  effective  involvement  of  the  FBI  in  Federal 
drug  law  enforcement,  particularly  in  attacking  the  rela- 
tionship between  drug  trafficking  and  organized  crime. 

The  President  also  envisioned  the  Attorney  General 
having  authority  and  responsibility  for  coordinating  the  ' 
collection  of  drug  trafficking  intelligence  from  all  Federal 
departments  and  agencies.   Specific  language  for  accomplish- 
ing this  was  not  spelled  out  in  the  plan.   Executive  Order 
11727,  July  6,  1973,  did  authorize  the  Attorney  General  "to 
the  extent  permitted  by  law"  to  coordinate  all  activities 
of  executive  agencies  related  to  drug  law  enforcement.   How- 
ever, the  Senate  Government  Operations  Committee's  report  on 
the  reorganization  plan  said  that  the  Attorney  General  had 
no  statutory  authority  to  direct  other  Cabinet  officers  even 
when  so  authorized  by  Executive  order  of  the  President;  only 
the  President  himself  has  such  authority. 

The  reorganization  plan  also  reaffirmed  the  role  of  the 
Department  of  the  Treasury  in  the  total  Federal  drug  law 
enforcement  program. 

In  June  1974,  the  Director  of  0MB  informed  the  Attorney 
General  and  the  Secretary  of  the  Treasury  of  the  conclusions 
reached  in  its  analysis  of  Federal  law  enforcement  along 
the  southwest  U.S.  border.   This  analysis  pointed  out  con- 
tinuing competition,  conflicts  and  overlaps  in  functions, 
and  duplicative  expenses  in  multiagency  operations. 

0MB  directed  that  Customs  be  the  lead  agency  for  air 
interdiction  and  routine  air  enforcement;  that  Customs 
assume  single-agency  management  at  U.S. -Mexican  border 
ports  on  a  test  basis;  and  that  the  Immigration  and  Natural- 
ization Service  (INS)  be  the  single  agency  for  land  patrols 
between  ports  of  entry.   Subsequent  congressional  action 
has  precluded  implementation  of  0MB ' s  recommendations. 

In  September  1975  the  Domestic  Council  presented  a 
white  paper  on  drug  abuse  control  to  the  President.   This 
white  paper  contained  many  recommendations,  including,  in 
particular,  a  recommendation  that  the  President  direct  the 
Attorney  General  and  the  Secretary  of  the  Treasury 
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"*  *  *  to  settle  jurisdictional  disputes  between 
DEA  and  Customs  by  December  31,  1975,  or  to  report 
their  recommendations  for  resolution  of  the  matter 
to  the  President  on  that  date." 

IMPROVED  COOPERATION  NEEDED 
BETWEEN  DEA  AND  CUSTOMS 

The  conflicts  between  DEA  and  Customs  have  affected 
the  exchange  of  intelligence  and  other  information  and  the 
coordination  and  cooperation  of  enforcement  activities. 

Intelligence  is  used  for  strategic,  operational,  and 
tactical  purposes.   Strategic  intelligence  provides  a  situa- 
tional overview  on  the  magnitude  of  the  problems,  for  use 
in  formulating  broad  policy  and  strategy.   Operational  in- 
telligence provides  an  overview  and  insight  on  the  modes 
of  operation,  traffic  patterns,  and  principal  personalities 
involved  in  the  illegal  operations.   It  is  used  in  allocating 
law  enforcement  resources.   Tactical  intelligence  identifies 
specific  traffickers  and  their  methods  of  operation.   This 
data  is  used  to  plan  and  conduct  specific  and  imminent 
law  enforcement.  :, 

Intelligence  information  may  also  be  referred  to  as 
"finished"  or  "raw."   Finished  intelligence  represents  reports, 
publications,  or  studies.   Raw  intelligence  represents  undevel- 
oped information  that  has  not  been  analyzed. 

Exchange  of  intelligence 
and  other  information 

We  were  unable  to  obtain  accurate  statistics  on  the 
extent  to  which  data  and  intelligence  information  have  been 
exchanged  between  DEA  and  Customs.   Neither  agency  systemat- 
ically and  routinely  maintains  such  statistics  at  the  national, 
regional,  or  local  level.   Their  records  provide  only  limited 
assurance  that  supplied  input  is  attributed  to  the  other 
agency. 

DEA  has  provided  Customs  with  intelligence  and  other 
information  in  a  variety  of  forms,  depending  on  the  nature 
and  urgency  of  the  information.   While  the  data  Customs  has 
attributed  to  DEA  is  less  than  the  amount  claimed  by  DEA,  DEA 
has  demonstrated  a  willingness  to  share  data  with  Customs. 

About  2  years  have  passed  since  the  reorganization 
without  Customs  and  DEA  reaching  a  formal  agreement  on 
exchanging  information  and  intelligence.   Since  the  reorgan- 
ization, these  agencies  have  held  meetings  to  discuss  the 
matter.   Proposed  agreements  were  exchanged  in  1974;  however. 
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the  problem  was  not  resolved.   In  June  1975  Customs  proposed 
language  for  a  circular  to  be  issued  by  DEA  defining  Customs' 
continuing  role  in  the  narcotics  effort  and  directing  DEA 
agents  to  collect  and  forward  interdiction-related  narcotics 
information.   Shortly  thereafter,  in  response  to  Customs' 
proposal,  DEA  stressed  the  need  to  develop  such  data  to  its 
agents  in  the  field,  issued  instructions  for  relaying  intel- 
ligence on  drug  trafficking  to  Customs,  and  established  a 
special  liaison  unit  with  Customs  in  its  Office  of  Intelligence. 

Intelligence  information  systems   '       :   ,  ;        .  :- 

The  Narcotics  and  Dangerous  Drugs  Information  System 
(NADDIS)  was  designed  by  DEA  to  further  investigations  on 
drug  violators.   It  provides  agents  with  biographical  infor- 
mation on  known  violators  and  references  to  case  files.   The 
data  includes 

— the  trafficker's  residence,  phone  number,  and  such 
identifying  characteristics,  as  height,  weight,  and 
age ; 

—  the  drug  involved  and  the  level  of  the  case; 

— the  trafficker's  passport  data,  vehicles,  boat,  and 
aircraft  numbers;  and 

— the  trafficker's  associates.      .' 

The  El  Paso  Intelligence  Center  (EPIC)  is  a  prototype 
for  a  national  narcotics  intelligence  system  intended  to 
serve  Federal,  State,  and  local  law  enforcement  agencies 
with  data  from  various  sources.   Its  purpose  is  to  provide 
a  complete  and  accurate  picture  of  drug  trafficking,  immi- 
gration violations,  and  smuggl ing--by  land,  sea,  or  air  — 
between  Mexico  and  the  United  States.   Raw  data  is  acquired 
and  analyzed,  and  the  resulting  intelligence  is  disseminated 
to  agencies  with  border  enforcement  responsibilities. 

The  Treasury  Enforcement  Communication  System  (TECS), 
operated  by  the  Customs  Service,  makes  enforcement-related 
data  available  instantly  at  border  crossing  points,  air- 
ports, and  seaports  throughout  the  country.   This  capa- 
bility has  been  used  successfully  to  intercept  known  or 
suspected  traffickers  and  associates  and  cargoes  of  firms 
engaged  in  smuggling.   The  types  of  information  on  indi- 
viduals which  can  be  entered  into  the  system  are 
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--name,  race,  sex,  height,  weight; 

— date  and  place  of  birth; 

— address  information;  and 

--such  identifying  numbers  as  social  security, 

driver's  license,  passport.  National  Crime  Infor- 
mation Center,  license  plate(s),  and  aircraft. 

Narcotics  case  records  in  TECS  are  increasing.   One  month 
after  the  reorganization,  TECS  contained  149,547  narcotics 
case  records  and,  as  of  June  5,  1975,  contained  152,730,  an 
increase  of  3,183.  '      '' 

The  TECS  system  is  accessible  to  DEA  and  the  NADDIS 
system  is  available  to  Customs  by  computer  terminals  in- 
stalled in  each  agency.   One  NADDIS  terminal  is  located 
at  Customs  headquarters,  and  one  TECS  terminal  is  located 
at  EPIC. 

In  the  early  stages  of  EPIC,  DEA  anticipated  a  joint 
effort  by  DEA,  INS,  and  Customs,  with  DEA  maintaining  over- 
all responsibility.   It  further  anticipated  that  including 
Customs'  personnel  would  be  a  substantial  contribution  toward 
accomplishment  of  EPIC's  mission  and  prove  mutually  bene- 
ficial to  all  concerned.   However,  Customs  did  not  feel  its 
participation  during  the  early  stages  of  EPIC  would  be 
mutually  beneficial.   In  July  1975  Customs  agreed  to  send 
an  observer  to  EPIC  for  6  months  to  determine  if  participa- 
tion with  DEA  and  INS  would  now  be  beneficial  for  Customs. 
At  the  time  DEA  and  Customs  were  negotiating  to  assign  the 
observer  to  EPIC,  Customs  was  placed  on  the  distribution 
list  to  receive  EPIC's  weekly  briefing  report.   With  the 
exception  of  these  reports  and  156  pieces  of  drug  infor- 
mation placed  in  TECS,  EPIC  has  furnished  intelligence 
information  to  Customs  only  on  specific  requests.   Customs, 
as  of  June  30,  1975,  had  requested  drug  intelligence  infor- 
mation from  EPIC  47  times. 

Finished  intelligence 

At  the  headquarters  level,  finished  intelligence,  such 
as  the  periodic  intelligence  bulletin,  are  disseminated  on 
a  relatively  wide  basis.   DEA's  Office  of  Intelligence 
reported  forwarding  53  finished  intelligence  items  to 
Customs  since  the  reorganization.   These  items  included 
operational  data  on  traffickers,  trafficking  trends  and 
routes,  smuggling  methods  relating  to  concealment  of  nar- 
cotics, and  drug  prices  and  availability. 
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A  review  of  available  files  by  Customs  headquarters 
identified  12  finished  intelligence  reports  received  from 
DEA  over  a  22-month  period.   Customs  characterized  some  of 
these  products  as  helpful  and  informative  while  additional 
information  was  required  on  others. 

According  to  Customs,  formal  DEA  requests  for  infor- 
mation are  received  on  the  average  of  two  per  month,  while 
informal  working  level  requests  vary  in  frequency,  depending 
on  ongoing  projects. 

Raw  intelligence 

Raw  intelligence  information  is  disseminated  between 
DEA  and  Customs  both  in  the  field  and  at  the  headquarters 
in  Washington.   According  to  field  personnel  interviewed, 
most  intelligence  sharing  is  the  result  of  interpersonal 
relationships  rather  than  formal  exchange  agreements  or 
mechanisms.   The  exchanges  are  seldom  documented  by  either 
agency  or  formally  attributed  to  the  providing  agency  by 
the  other. 

Customs'  review  of  products,  reports,  cables,  and 
letters  available  in  headquarters  files  identified  83  items 
of  raw  intelligence  received  from  DEA  headquarters  during  a 
22-month  period.   Of  these,  60  were  TECS  entries.   Customs' 
officials  said  that  time  constraints  precluded  their 
acquiring  a  meaningful  assessment  of  DEA  products  available 
at  Customs  field  offices.   It  was  their  belief  that  the 
exchange  of  intelligence  information  between  Customs  field 
offices  and  DEA  was  minimal  and  had  been  informal  and 
uncoordinated. 

DEA  has  committed  its  resources  almost  entirely  to 
identifying  major  traffickers  and  eliminating  sources  of 
supply.   Intelligence  efforts  are  geared  toward  these  goals 
rather  than  the  gathering  of  intelligence  information  to 
interdict  drugs  at  ports  of  entry  and  along  the  U.S.  border. 
Information  developed  to  assist  domestic  enforcement  to  in- 
terdict drugs  is  a  byproduct  of  investigation.   For  instance, 
the  DEA  Mexico  City  regional  office  in  June  1975  had  no  pro- 
grams designed  for  developing  information  to  assist  in  inter- 
cepting drugs  at  the  borders.   Except  for  several  instances, 
such  as  developing  data  on  aircraft  and  pilots  landing  at 
an  airport  in  Southern  Mexico  or  responding  to  a  request 
from  EPIC  regarding  aircraft  registered  in  Mexico,  no  such   ■ 
data  had  been  compiled. 
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According  to  DEA  officials,  DEA  headquarters  had 
provided  many  items  of  specific  tactical  intelligence,  both 
formally  and  informally,  to  Customs  headquarters.   They 
pointed  out  that  DEA's  International  Intelligence  Division 
from  January  through  June  30,  1975,  referred  13  items  to 
Customs  involving  350  individuals  and  20  different  methods 
of  smuggling.   In  addition,  DEA  headquarters  has  on  five 
occasions  turned  over  NADDIS  tapes  to  Customs.   These  tapes 
contained  approximately  123,000  records  relating  to  more 
than  200,000  individuals.   Initially,  in  mid-1974,  DEA  pro- 
vided tapes  to  Customs  containing  approximately  110,000 
records,  which,  after  screening  by  Customs  for  adequacy  and 
duplication,  added  about  40,500  records  to  TECS.   In  July 
1975,  Customs  obtained  about  13,700  additional  records  from 
NADDIS.   How  much  of  that  information  had  previously  been 
transmitted  by  letter,  telephone,  or  teletype  to  Customs 
from  DEA  headquarters  was  not  known. 

DEA  reported  that,  from  the  implementation  of  the  re- 
organization through  May  1975,  its  domestic  regional  offices 
transmitted  about  3,700  referrals  of  specific  tactical 
intelligence  to  their  local  Customs  counterparts.   These 
referrals  ranged  from  a  high  of  1,195  for  the  New  York 
region  to  a  low  of  40  for  the  New  Orleans  region.   According 
to  DEA,  a  substantial  number  of  additional  referrals  to 
Custom.s  offices  were  not  documented. 

Along  the  borders  of  the  United  States  and  at  the 
ports  of  entry,  the  exchange  of  raw  intelligence  usually  is 
an  informal  referral  from  a  DEA  agent  to  a  Customs  inspec- 
tor or  officer  for  entering  a  lookout  into  TECS.   A  look- 
out usually  consists  of  a  name,  an  automobile  registration 
or  license  plate  number,  an  aircraft  number,  or  a  boat 
number  to  help  Customs  inspectors  intercept  known  or  sus- 
pected criminal  viblators  and  the  vehicles  they  use. 

Customs  told  us  that  since  July  1,  1973,  it  had  turned 
over  to  DEA  confiscated  drugs — with  collateral  information — 
from  35,000  seizures  having  a  total  street  value  in  excess 
of  $600  million  but  had  received  virtually  no  feedback.   In- 
formation from  the  locations  visited  in  our  review  generally 
supported  this  claim. 

Some  Customs  investigators  in  the  field  routinely  sent 
specific  pieces  of  narcotics  intelligence  to  DEA.   Although 
field  offices  maintain  some  liaison  with  each  other,  they 
do  not  automatically  make  available  to  each  other  their  files, 
intelligence,  and  other  information.   Such  information  was 
exchanged,  for  the  most  part,  on  a  specific  request  or  on 
the  basis  of  need  rather  than  by  routine  sharing  or  pooling 
of  such  data. 
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Customs'  reports  on  DEA-provided  TECS  entries  are 
understated.   Customs  automatically  codes  TECS  input  by  the 
terminal  from  which  the  data  was  received  rather  than  by 
the  agency  providing  the  data.   DEA  has  only  one  TECS  term- 
inal for  entering  data.   Since  many  DEA  lookouts  are  trans- 
mitted at  Customs  terminals  convenient  to  the  source  of 
the  information  in  the  field,  they  are  permanently  coded 
as  Customs'  input.   This  tends  to  overstate  Customs'  TECs 
input  and  understate  DEA's  input.   For  example,  from  July 
1973  through  March  30,  1975,  Customs  requested  the  input  of 
260  lookouts  on  the  TECS  terminal  at  San  Pedro,  California, 
while  DEA  requested  that  about  390  lookouts  be  inserted. 
All  650  lookouts  were  counted  as  Customs'  inputs. 

Customs  headquarters  reviews  daily  the  TECS  entries 
from  the  field,  by  reading  each  entry  to  determine  whether 
it  meets  TECS  requirements.   As  a  byproduct  they  identified 
approximately  5,000  DEA  entries  from  field  offices  for  the 
period  February  17,  1974,  through  July  13,  1975.   This  figure 
appears  to  be  understated  because  Customs  procedures,  according 
to  a  regional  official,  automatically  purge  such  entries 
every  30  days  unless  otherwise  requested;  a  Customs-provided 
printout  of  June  23,  1975,  showed  about  4,600  entries  which 
were  referred  from  DEA. 

Seizures  based  on  prior  information 

On  March  28,  1974,  in  testimony  before  a  House  Appro- 
priations Subcommittee  on  Customs'  budget  for  fiscal  year 
1975,  the  Commissioner  of  Customs  said  that  before  reorgan- 
ization, less  than  90  percent  of  their  drug  seizures  were 
cold  seizures.   He  stated  that,  after  the  reorganization 
and  the  creation  of  DEA,  the  cold  seizures  rose  to  over  95 
percent  because  the  volume  of  information  Customs  obtained 
from  DEA  to  enter  into  the  Customs'  intelligence  network 
was  low.   We  found  that  the  90-percent  fig-ure  cited  was  a 
rough  estimate.   A  recent  Customs  survey  of  11  major  dis- 
tricts or  ports,  representing  close  to  half  of  Customs 
seizures  for  fiscal  year  1973,  indicated  the  percentage  of 
cold  seizures  before  the  reorganization  was  about  the  same 
as  Customs'  current  estimate — about  95  percent.   In  com- 
menting on  this  report.  Customs  officials  stated  that  Cus- 
toms was  not  receiving  as  much  seizure  producing  informa- 
tion from  DEA  as  that  previously  produced  by  its  own  agents 
and  was  becoming  increasingly  dependent  on  narcotics  in- 
formation from  sources  other  than  DEA. 

Coordination  and  cooperation 
of  enforcement  activities 

DEA  and  Customs  are  not  fully  coordinating  their  efforts 
along  the  U.S. -Mexican  border.   Since  the  reorganization, 
there  have  been  disputes  about  officers  of  the  two  agencies 
going  beyond  their  jurisdictional  boundaries  and  instances 
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of  each  agency's  thwarting  the  other's  law  enforcement 
efforts.   At  some  ports  sharp  rivalries  and  infighting  still 
occur  between  DEA  and  Customs. 

Acceptable  agreements  regarding  coordination  have  not 
been  worked  out.   Each  agency  headquarters  published  its  own 
instructions  on  this  subject  without  agreement  from  the  other. 
At  some  ports  of  entry,  informal  understandings  between  DEA 
and  Customs  have  improved  the  daily  working  relationship. 
Some  of  the  problems  experienced  between  DEA  and  Customs 
are  described  below. 

Methods  of  operation 
hinder  cooperation 

Customs  procedures  provide  that  all  drug  seizures  must 
be  weighed  and  marked  for  identification  before  being 
delivered  to  DEA.   Customs  officials  at  two  ports  of  entry 
in  Texas  commented  that,  when  drugs  were  located  and  seized, 
the  Customs  inspectors  would  photograph  the  seizures  in 
unusual  places  of  concealment,  would  remove  the  seizure 
from  the  vehicle  or  persons  and  weigh  it,  and  would  arrest 
and  obtain  certain  information  from  the  suspect  before  DEA 
arrived.   DEA  officials  at  these  locations  believe  this  prac- 
tice destroys  the  force  of  DEA's  standard  investigation 
techniques,  such  as  locating  fingerprints  on  drugs,  taking 
picture  of  drugs  while  still  in  place,  and  having  the  ad- 
vantage of  surprise  in  interrogating  the  suspects.   This 
practice  also  hinders  or  may  preclude  the  opportunity  to 
convoy  1/  a  load  of  drugs  to  the  intended  receivers  in  the 
United  States.   At  a  major  port  of  entry  in  California, 
officials  of  both  agencies  acknowledged  such  problems  existed 
but  stated  that  some  had  been  solved  through  interagency 
meetings . 

The  frequency  of  convoys  was  significantly  reduced 
after  reorganization.   Initially,  Customs  instructed  its 
officers  not  to  participate  in  convoys  due  to  lack  of  per- 
sonnel.  With  the  reappearance  of  the  Customs  Patrol,  con- 
voying is  being  used  again  at  some  locations  along  the  border 
For  instance,  from  October  1973  through  May  1975,  34  convoys 
were  conducted  from  the  California  border.   DEA  initiated 
26  and  Customs  8.   Some  convoys  were  successful,  resulting 
in  arrests  on  both  sides  of  the  border  and  in  seizures  of 
large  quantities  of  narcotics. 


1/Monitored  passage  of  narcotics  to  a  point  of  delivery. 
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DEA  officials  cited  a  case  where  a  convoy  of  55  pounds 
of  marihuana  resulted  in  closing  down  a  close-knit  family 
smuggling  operation  that  had  been  operating  for  several 
years.   Nine  violators  were  arrested  in  California  and  six 
in  Mexico.   A  total  of  65  kilos  of  marihuana,  10  ounces  of 
heroin,  $14,200  in  cash,  and  numerous  items  of  stolen  prop- 
erty were  seized  in  California.   In  Mexico,  109  kilos  of 
marihuana  were  seized.   In  contrast  to  this,  at  certain 
locations  along  the  Texas  border,  a  mood  of  distrust 
continues  to  limit  the  use  of  convoys.   At  some  locations 
Customs  officers'  actions  have  been  so  restrictive  that  con- 
voying does  not  occur. 

Both  DEA  and  Customs  agents  said  that  analyses  of  seized 
drugs  were  duplicated  in  some  cases  because  the  respective 
regulations  required  it.   This  could  raise  prosecution  prob- 
lems when  analyses  differ.   Also,  examples  were  cited  by  DEA 
where  Customs  had  refused  DEA's  request  to  release  vehicles 
found  with  illicit  drugs,  and  Mexican  authorities  would  not 
investigate  or  prosecute  in  such  cases  since  they  require 
the  vehicle  as  evidence. 

Jurisdictional  disputes 

Disputes  regarding  investigation  versus  interdiction  ■-_ 
have  occurred.   DEA  agents  work  the  border  to  interdict 
drugs  without  Customs  assistance,  and  the  Customs  Patrol 
works  away  from  the  border  on  surveillance  and  investi- 
gation without  DEA  assistance. 

DEA  officials  commented  that  they  work  on  an  interdic- 
tion case  when  it  is  based  solely  on  specific  intelligence 
developed  by  DEA  and  pertains  to  moving  narcotics  across 
the  border.   Customs  Patrol  officials  acknowledge  that  they 
have  worked  other  than  interdiction  cases.   When  DEA  refuses 
to  respond  to  calls  from  the  ports  of  entry  pertaining  to 
drug  suspects,  the  Customs  Patrol  provides  surveillance 
from  the  ports.   This  sometimes  requires  surveillance  of 
motels  for  several  hours  and  leads  to  seizures  several 
miles  from  the  port.   Customs  officials  consider  it  within 
its  jurisdiction  to  conduct  surveillance  of  suspects  from 
the  ports  of  entry. 

One  Customs  port  director  commented  that  DEA  was  no 
longer  called  for  surveillance  of  suspects  from  the  port  of 
entry  because  DEA  had  not  responded  to  previous  calls  and 
Customs  assumed  that  DEA  was  not  interested.   In  responding 
to  the  port  director's  comment,  DEA  personnel  said  that, 
when  called  on  by  Customs  inspectors  to  follow  a  suspected 
drug  smuggler,  they  were  not  provided  with  all  the  impor- 
tant facts.   Consequently,  DEA  did  not  consider  some  of  the 
suspects  worthy  of  surveillance. 
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For  example,  DEA  received  a  call  from  a  port  of  entry 
on  a  narcotic  suspect  carrying  about  $4,800  in  cash.   The 
agent  did  not  respond  because  the  amount  of  cash  did  not 
appear  excessive  since  Customs  allows  an  individual  to  pass 
through  the  port  with  as  much  as  $5,000.   What  DEA  had  not 
been  told,  which  would  have  changed  the  decision,  was  that 
the  suspect  was  a  drug  user  as  shown  by  the  needle  marks 
on  his  arm.   The  Customs  Patrol  followed  the  suspect  and 
seized  about  4  ounces  of  heroin. 

Cooperative  efforts  have  - 

been  successful 

Cases  were  noted  where  cooperative  efforts  between  DEA 
and  Customs  were  successful.  The  following  examples  illus- 
trate what  can  be  done. 

Between  January  1974  and  June  1975,  DEA  agents  and 
Customs  Patrol  officers  cooperated  in  three  narcotic  cases 
in  the  McAllen,  Texas,  area  which  resulted  in  13  arrests 
and  seized  about  2,000  pounds  of  marihuana.   In  another 
instance,  the  Customs  Patrol  in  El  Paso  was  alerted  to 
an  air  shipment  of  possible  narcotics  and  requested  DEA ' s 
participation.   A  Customs  dog  gave  a  positive  alert  on 
the  shipment,  and  arrangements  were  made  to  let  the  ship- 
ment go  through.   Because  of  this  effort,  DEA  agents  at  the 
shipment's  destination  seized  about  300  pounds  of  marihuana 
and  arrested  one  suspect. 

Lookouts  placed  by  DEA  agents  at  the  Hidalgo,  Texas, 
port  of  entry  helped  Customs  inspectors  make  seven  narcotic 
seizures  consisting  of  about  817  pounds  of  marihuana;  114 
grams  of  heroin;  and  1  gram  of  cocaine.   Nine  defendants 
were  arrested. 

CUSTOMS  SEARCH  AUTHORITY 

When  Reorganization  Plan  No.  2  became  effective,  DEA 
requested  the  Commissioner  of  Customs  to  designate  all  DEA 
agents  with  U.S.  Customs  search  and  seizure  authority.   The 
designation  of  other  Federal  agency  personnel  as  Customs 
officers  is  authorized  by  law,  and  employees  of  several 
agencies,  including  INS,  the  Department  of  Agriculture,  and 
the  Department  of  Defense,  hold  Customs  officer  designations. 
The  Customs  Service  maintains,  however,  that  this  authority 
is  given  only  when  necessary  to  perform  the  duties  of  a  Customs 
Officer  in  discharging  Customs  responsibilities. 
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The  Justice  Department  claimed  that  the  use  of  Customs 
authority  for  search  without  warrant  by  DEA  was  necessary 
in  making  border-related  narcotics  investigations,  particu- 
larly when  convoy  techniques  were  used  to  follow  drug  ship- 
ments away  from  border  areas.   Justice  maintained  that  this 
technique  was  used  successfully  by  the  Customs  Service  in 
narcotics  investigations  before  the  reorganization  and 
that  DEA  did  not  intend  to  use  this  authority  at  ports  of  - 
entry  in  competition  with  ongoing  Customs  activity. 

The  Treasury  Department's  position  was  that  use  of  this 
authority  by  DEA  agents  would  be  illegal  since  the  authority 
was  not  going  to  be  used  to  assist  in  carrying  out  Customs 
responsibilities  and  since  narcotics  investigation  searches 
away  from  the  border  in  convoy  situations  were  legally  sup- 
portable on  grounds  of  probable  cause  and  not  dependent  on 
Customs  authority.   The  request  was  therefore  denied. 

DEA  insisted,  however,  that  this  designation  was  essen- 
tial to  its  mission  and  proposed  a  compromise  that  only  former 
Customs  agents  with  training  and  experience  in  the  use  of 
this  authority  and  now  assigned  to  DEA  because  of  the  reor- 
ganization be  granted  this  designation.   Customs  and  DEA 
signed  an  agreement  to  this  effect  on  January  11,  1974. 

Approximately  350  DEA  agents  were  so  designated,  and 
DEA  issued  policy  and  procedure  guidance  in  a  March  1974 
notice.   The  procedures  outlined  the  agreed-upon  terms  gov- 
erning the  use  of  the  authority  and  instructed  DEA  agents 
to  formally  notify  local  Customs  regions  of  their  assignment 
to  an  area,  give  advance  notice  when  possible  and/or  immedi- 
ate followup  notice  for  each  use  of  the  authority,  submit 
written  reports  on  the  results  of  the  search,  and  exchange 
information  obtained.   The  designation,  however,  was  to  be 
used  only  when  Customs  officers  were  not  immediately  avail- 
able; when  requested  by  Customs;  or  when  the  search,  seizure, 
or  arrest  could  not  be  justified  except  by  using  the  author- 
ity.  Infrequent  use  was  anticipated.   Only  about  250  agents 
holding  this  designation  remain  with  DEA. 

According  to  Customs  headquarters,  the  use  of  this 
designation  has  been  reported  on  only  three  occasions,  al- 
though requested  and  refused  on  two  additional  occasions 
because  Customs  officials  were  available.   Customs  main- 
tains that  DEA  does  not  need  this  authority  as  evidenced 
from  the  lack  of  use. 

DEA,  on  the  other  hand,  has  documented  19  instances 
in  which  this  designation  has  been  used.   Although  we  were 
unable  to  determine  if  all  these  instances  had  been  properly 
reported  to  Customs,  we  did  find  that  sometimes  notification 
was  given  at  the  local  level  and  not  passed  along  to  Customs 
headquarters. 
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PEA  Use  of  Customs  Search  Authority 
"        as~of  August  197  5 


PEA  region 

I.  Boston 

II.  New  York 

III.  Philadelphia 

IV.  Baltimore 

V.  Miami 

VI.  Petroit 


Number  of 
times  used 


Arrests 


Se  izures 


Cocaine  (1.1  lbs . ) 


Hashish  (unspecified) 
Cocaine  (38  grams) 
Marihuana  (27.5  grams' 


VII. 

Chicago 

VIII. 

New  Orleans 

IX. 

Kansas 

X. 

Pallas 

5. 


Marihuana  (166  lbs.) 
Hashish  oil  (4  oz.  ) 
Cocaine  (4  oz . ) 


XI.   Penver 
XII.   Seattle 
XIII.   Los  Angeles 


As  illustrated  above,  PEA  has  made  little  use  of  this 
designation  during  the  past  2  years.   Officials  believe  the 
designation  has  been  of  little  value  because  of  Customs' 
administrative  restrictions.  .... 

In  Texas,  New  York,  and  California,  we  found  PEA  offi- 
cials and  field  agents  who  believe  PEA's  enforcement  would 
not  be  hampered  in  the  absence  of  the  Customs  authority. 
PEA  had  relied  on  Customs  agents  to  assist  and  make  searches 
when  necessary  and  was  satisfied  with  Customs'  ability  to 
respond.   In  addition,  PEA  field  agents  usually  had  suffi- 
cient probable  cause  to  obtain  a  warrant  and  conduct  a 
search  on  their  own  authority. 
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DEA  headquarters  officials,  on  the  other  hand,  do  not 
want  DEA  agents  denied  this  enforcement  tool.   They  would 
like  to  have  all  DEA  agents  given  this  designation  and  ob- 
tain a  relaxation  of  the  administrative  restrictions  im- 
posed upon  its  use  by  Customs. 

We  believe  that  DEA,  as  the  focal  point  for  Federal 
drug  law  enforcement,  should  have  at  its  disposal  any  appro- 
priate enforcement  tools  that  are  legally  justified  and 
properly  used.   Customs'  search  and  seizure  authority  is 
one  of  these  tools.   We  believe  that  only  DEA  agents  work- 
ing in  a  border  situation  should  have  the  designation,  and 
it  should  be  used  only  in  the  event  Customs  assistance  is 
not  readily  available.   It  is  recognized,  however,  that 
Customs  needs  to  protect  and  control  this  authority  to 
insure  prudent  utilization. 

FBI  ROLE  IN  DRUG  LAW  ENFORCEMENT 

The  role  of  the  FBI  in  drug  law  enforcement  as  intended 
by  Reorganization  Plan  No.  2  needs  to  be  clarified.   The 
Presidential  message  transmitting  the  plan  and  several 
statements  by  officials  of  the  executive  branch  since 
enactment  of  the  reorganization  indicate  that  the  FBI 
resources  and  methods  would  be  used  to  assist  DEA  in  its 
drug  law  enforcement  responsibilities.   Both  agencies  have 
interpreted  the  expansion  role  to  mean  exchange  of  informa- 
tion and  intelligence  at  the  operating  level  and  have  not 
materially  changed  their  working  relationship  since  the 
reorganization.   The  FBI  is  assisting  DEA  under  the  same 
guidelines  used  to  assist  State  and  local  law  enforce- 
ment agencies  working  on  illicit  narcotics  traffic. 

The  Subcommittee  on  Reorganization,  Research,  and 
International  Organizations  of  the  Senate  Government  Oper- 
ations Committee,  in  its  report  on  the  reorganization  plan, 
recommended  that  the  Attorney  General  prepare,  and  update 
at  least  annually,  a  formal  plan  covering  the  day-to-day 
coordination  and  cooperation  between  DEA  and  the  FBI.   No 
formal  plan  nor  general  memorandum  of  understanding  between 
the  two  agencies  has  been  developed. 

Expanded  FBI  role  needs  clarification 

The  FBI's  role  in  Federal  drug  law  enforcement  should 
be  clarified  if  more  is  expected  than  the  routine  exchange 
of  information  and  intelligence  with  DEA  at  the  operating 
level . 
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At  the  time  of  hearings  on  Reorganization  Plan  No.  2  of  1973, 
various  statements  were  made  about  FBI  involvement  in  drug  law 
enforcement.   The  plan  itself  is  not  specific  and  merely  re- 
quires the  Attorney  General  to  provide  for  maximum  cooperation 
between  the  FBI  and  DEA  on  drug  law  enforcement  and  related 
matters.   The  Presidential  message  transmitting  the  plan  con- 
tains statements  about  committing  FBI  resources  to  assist  in 
drug  law  enforcement  but  is  not  specific  as  to  what  the  com- 
mitment should  be.   The  message  calls  for  "a  more  effective 
antidrug  role  for  the  FBI,  especially  in  dealing  with  the 
relationship  between  drug  trafficking  and  organized  crime." 
It  further  states  that  the  President  intended  "to  see  that 
the  resources  of  the  FBI  are  fully  committed  to  assist  in  sup- 
porting the  new  Drug  Enforcement  Administration." 

The  Subcommittee  of  the  Senate  Committee  on  Government 
Operations,  in  its  report  on  the  reorganization  plan  was  more 
specific  in  its  comments  on  an  expanded  FBI  role.   The  Sub- 
committee recommended  that  the  Attorney  General  prepare,  and 
update  at  least  annually,  a  formal  plan  covering  the  day-to- 
day coordination  and  cooperation  between  DEA  and  FBI.   Fur- 
ther, the  Subcommittee  recommended  that  this  plan  should  re- 
quire: 

--A  close  working  relationship  on  the  use  of  informants. 

— Daily  headquarters  liaison  at  high  levels. 

--Access  to  each  other's  intelligence  memorandums  re- 
lating to  crime  areas  of  mutual  interest. 

— Sharing  of  laboratory,  identification,  and  training 
facilities  and  selected  case  records. 

Since  the  reorganization  plan  went  into  effect,  various 
statements  have  been  made  re-emphasizing  that  the  FBI  will 
play  a  greater  role  in  drug  law  enforcement.   The  Federal 
budget  for  fiscal  year  1975  stated  that  the  FBI  will  place 
increased  emphasis  on  drug  intelligence  collection  to  support 
intensified  drug  enforcement.   The  Strategy  Council  on  Drug 
Abuse,  consisting  of  several  cabinet  members  and  agency  heads, 
stated  in  its  Federal  Strategy  for  Drug  Abuse  and  Drug  Traffic 
Prevention  1974,  that  the  FBI  "will  begin  systematic  collec- 
tion of  domestic  drug  intelligence  for  the  first  time." 

Although  an  expanded  FBI  role  was  expected,  the  nature, 
extent,  and  details  have  been  left  to  the  FBI  and  DEA  to 
define.   The  FBI  has  taken  steps  to  increase  and  formalize 
the  dissemination  of  drug-related  information  and  intelligence 
obtained  from  informants,  but  little  is  being  done  beyond  this- 
such  as  having  DEA  provide  the  FBI  with  the  names  of  and  de- 
scriptive data  on  selected  drug  traffickers. 
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As  previously  mentioned,  DEA  and  FBI  have  not  developed  a 
formal  operating  plan  covering  day-to-day  cooperation  as 
recommended  by  the  Subcommittee. 

DEA  recognizes  that  there  may  be  a  need  to  clarify 
the  FBI's  role. 

DEA  headquarters'  officials  reported  that  the  FBI's  rela- 
tionship with  DEA  (and  BNDD  before  it)  had  been  character- 
ized by  the  mutual  exchange  of  information  and  assistance 
which,  over  the  years,  helped  both  agencies  function  more 
effectively.   They  stated  that  excellent  cooperation  was 
received  from  the  FBI  and  that  the  two  agencies  enjoyed  a 
relationship  of  mutual  respect.   Furthermore,  they  stated 
that  exactly  what  the  Congress  expected  from  the  FBI's  playing 
a  more  significant  role  was  unclear  to  DEA.   It  was  their 
feeling  that,  although  the  two  agencies  can  and  must  assist 
and  complement  each  other,  their  responsibilities  differ 
and  neither  can  perform  the  other's  functions. 

Sharing  of  information  and 
related  arrests  and recover  ies 

The  FBI  for  many  years  has  shared  information  which 
could  be  helpful  to  other  Federal,  State,  and  local  law 
enforcement  agencies. 

Our  work  in  FBI  and  DEA  field  offices  shows  FBI  cooper- 
ation and  assistance  has  consisted,  for  the  most  part,  of 
the  exchange  of  intelligence  information  obtained  by  FBI 
agents  in  debriefing  informants  on  drug  matters.   The  excep- 
tions to  this  have  been  (1)  an  occasional  joint  enforcement 
effort  when  violations  under  the  jurisdiction  of  each  agency 
have  occurred  and  (2)  DEA  agents  speaking  to  FBI  training 
classes. 

In  August  1972,  10  months  before  the  reorganization, 
pursuant  to  agreements  between  the  Director  of  BNDD  and  the 
acting  Director  of  the  FBI,  steps  were  taken  by  the  FBI  to 
provide  more  effective  and  expanded  cooperation  with  other 
law  enforcement  agencies  in  the  drug  abuse  field.   Specific- 
ally, FBI  headquarters  instructed  its  field  offices  to: 

— Step  up  liaison  with  other  law  enforcement  agencies 
to  speed  and  facilitate  the  exchange  of  data  rela- 
ting to  illicit  narcotics  traffic. 

— Designate  a  special  agent  in  each  field  office  as 
narcotics  coordinator.   All  narcotics  intelligence 
information  was  to  be  channeled  through  this  agent. 
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— Debrief  informants  on  at  least  a  monthly  basis  re- 
garding drug  matters  and  pass  such  information 
through  the  narcotics  coordinator  to  BNDD  and  local 
law  enforcement  agencies. 

After  enactment  of  the  plan,  the  FBI  sent  other  messages 
to  its  field  offices  reiterating  the  importance  of  fully 
cooperating  with  and  assisting  DEA.   In  addition  to  disseminat- 
ing information  as  required  by  the  August  1972  instructions, 
subsequent  instructions  (1)  required  periodic  meetings  with 
their  DEA  counterparts  by  the  special  agents  in  charge  of 
16  F6I  field  offices  located  in  cities  with  Organized  Crime 
Strike  Forces  and  (2)  informed  all  FBI  field  offices  that 
progress  in  cooperating  in  the  drug  enforcement  area  would 
be  monitored.   We  were  informed  that,  since  1973,  the  FBI's 
Inspection  Division  has  been  instructed  to  monitor  the  effec- 
tiveness of  drug  intelligence  work  in  its  annual  inspection 
of  field  offices.   Also,  several  meetings  at  the  headquarters 
level  have  been  held  between  DEA  and  FBI  to  determine  ways 
to  achieve  maximum  cooperation  without  infringing  on  the 
jurisdiction  of  the  other  agency. 

In  the  exchange  of  memorandums  in  1973  between  these 
agency  heads  regarding  ways  of  increasing  their  impact  upon 
the  drug  problem,  the  BNDD  Director  proposed  to  provide  FBI 
field  offices  with  lists  and  descriptive  data  concerning 
major  narcotics  violators  so  that  information  could  be 
exchanged  on  these  subjects.   While  the  acting  Director  of 
the  FBI  expressed  the  opinion  that  this  appeared  worthv/hile, 
such  exchange  has  not  occurred  either  at  the  headquarters 
level  or  in  the  Los  Angeles  area;  it  did  occur  to  a  limited 
extent  in  New  York.   As  mentioned  in  our  report  on  "Diffi- 
culties In  ImmoDilizing  Major  Narcotics  Traffickers,"  (see 
p.  7)  ENDD  took  various  actions  to  coordinate  its  enforcement 
activities  with  those  of  other  law  enforcement  agencies. 
These  actions  included  supplying  the  names  of  selected  upper 
level  traffickers  (classes  I  and  II)  to  the  Internal  Revenue 
Service.   In  our  opinion,  information  on  selected  upper  level 
traffickers  should  also  be  sent  to  the  FBI. 

DEA  and  FBI  officials  agreed  and  stated  that  DEA 
should  provide  the  FBI  with  the  names  of  selected  high 
level  subjects  who  may,  because  of  their  methods  of  opera- 
tion come,  within  the  jurisdiction  of  the  statutes  enforced 
by  the  FBI . 

FBI  statistics 

DEA  does  not  tabulate  the  number  of  referrals  of  in- 
formation and  intelligence  given  to  or  received  from  the 
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FBI.   The  FBI  tabulates  the  total  number  of  drug-related 
items  disseminated  to  all  other  agencies  but  does  not 
identify  those  provided  specifically  to  DEA. 

Nationally,  according  to  statistics  developed  by  the 
59    FBI  field  offices,  the  following  accomplishments  were 
made  in  fiscal  years  1973  and  1974  by  other  agencies, 
both  Federal  and  local,  on  the  basis  of  narcotics  data  dis- 
seminated by  the  FBI. 

Recoveries         Items 

Arrests   _     Ll°te  a ) disseminated 

Fiscal__year    FedeFaT   Local    Lejajjai    Local      (note  b) 

(mill  ions) 

1973  215      816      $  5.3    $9.8         19,273 

1974  255      989       26.2     3.4         19,397 

a/Includes  narcotics,  automobiles,  and  weapons  seized  at 
~  street  values. 

b/Not  broken  down  between  Federal  and  local.  .  - 

Los  Angeles  ■  ' 

The  statistics  pertaining  to  the  FBI's  Los  Angeles 
District  Office  showed  the  following  accomplishments,  in- 
cluding the  results  of  information  disseminated. 

Arrests 

Fiscal     "other  Recoveries   Items  dissemina^ted 

y^.il   !^§.l  Federal  Local  Total   (no^^i)   Federal  Local  Total 

(millions) 

b/1973   12      6      38     56     $  3.3        568     673   1,241 

""  1974   11     25      54     90      14.3      1,694   1,888   3,582 

19  7  5   16      2      5^D     68       4. J  3,761   1,_9  57   7,718 

Total    39   c/33     142    21^4     $21^8      6^023   6  ^1^8  1^,541 

a/Represents  street  value  of  narcotics  seized  by  Federal  and  local 
~   enforcement  agencies. 

b/Represents  the  10-month  period  which  began  September  1972. 

c/Twenty-three  of  the  arrests  were  attributed  to  DEA. 
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The  "items  disseminated'  figures  could  be  misleading.   In 
the  absence  of  guidelines  from  FBI  headquarters,  the  Narcot- 
ics Coordinator  in  the  Los  Angeles  District  has  developed 
his  own  criteria  for  reporting  accomplishments  or  quantifying 
information  disseminated.   In  quantifying  the  items  dissemi- 
nated, the  Narcotics  Coordinator  counts  a  name  and  ohysical 
description;  a  specific  location,  such  as  the  city  where 
a  drug  is  distributed;  a  type  of  drug;  a  mode  of  shipment; 
and  so  forth,  as  separate  items.   Identical  items  disseminated 
to  more  than  one  agency  are  counted  separately.   For  example, 
if  data  in  a  letter  to  DEA  containing  four  items  is  also 
sent  to  the  Internal  Revenue  Service,  the  Los  Angeles  Police 
Department,  and  Los  Angeles  County  Sheriff's  Office,  it  would 
represent  16  items  disseminated--8  Federal  and  8  local. 

In  fiscal  year  1974,  the  reported  accomplishments  for 
the  Los  Angeles  District  represented  a  large  portion  of 
those  reported  nationally.   Specifically,  this  office 
reported  19  percent  of  the  items  disseminated,  48  percent 
of  the  recoveries,  and  7  percent  of  the  arrests.   A  major 
portion  of  the  arrests  and  recoveries  were  the  result  of 
only  three  cases  made  by  DEA.   These  three  cases  involved 
17  arrests  and  recoveries  of  about  $11.5  million. 

DEA  said  that  in  many  instances  the  information  received 
from  the  FBI  had  been  vague  or  sketchy  but  that  the  quality 
was  constantly  improving.   This  improvement  is  attributable, 
in  part,  to  the  training  sessions  by  the  DEA's  Los  Angeles 
Regional  Training  Coordinator  during  1974  and  1975.   Ac- 
cording to  both  DEA  and  FBI  officials,  the  training  was 
well  received  by  the  FBI  agents.   Approximately  90  percent 
of  the  FBI  staff  attended  at  least  one  of  the  sessions  in 
1974,  and  approximately  60  percent  in  1975.   One  of  the 
sessions  covered  the  debriefing  of  informants  on  narcotic 
matters  and  the  type  of  information  that  was  needed. 

Informal  understandings  exist  regarding  the  exchange 
of  information  or  intelligence  that  falls  within  the  other's 
jurisdictional  area.   The  agencies  hold  periodic  meetings 
to  discuss  problems  and  any  special  information  that  one 
would  like  the  other  to  obtain.   Initially,  the  meetings 
were  held  monthly.   At  the  time  of  our  review,  these  regu- 
larly scheduled  meetings  were  no  longer  considered  necessary 
by  officials  of  either  agency  because  of  frequent  contact 
by  telephone.   They  are  held  on  an  as-needed  basis. 

New  York  Cit y 

The  FBI's  New  York  field  office  sends  drug  related 
information  to  DEA  by  letter  and  telephone.   FBI  officials 
estimate  that  DEA  is  sent  25  pieces  of  information  monthly. 
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We  checked  this  estimate  witn  DEA  and  their  files  generally 
supported  the  FBI  statement.   DEA  said  FBI  information  was 
generally  good  and  had  resulted  in  cases  being  developed. 

While  DEA  has  not  provided  the  FBI  with  a  large  number   £;. 
of  intelligence  items,  since  1974  it  has  made  17  major 
reports  dealing  with  narcotics  trafficking.   At  least  one 
of  these  reports  included  the  names  of  leaders  and  emerging 
leaders  in  narcotics  trafficking.   It  supplied  the  FBI  with 
the  names  of  black  narcotic  violators  (classes  I,  II  and 
III)  in  New  York  City.   DEA  also  supplies  fingerprint  cards 
to  the  FBI  when  it  makes  an  arrest. 

Da y  as  ;_E1  ^a so ^  _3P^  McAll eri 

The  officer  in  DEA's  Dallas  regional  office  respons- 
ible for  liaison  with  the  FBI  told  us  that  the  exchange  of 
information  with  the  FBI  had  been  limited  and  of  little 
investigative  or  intelligence  value.   Further,  there  had 
been  no  periodic  meetings  between  the  agencies  and  DEA 
agents  did  not  have  access  to  FBI  files. 

According  to  the  agent  in  charge  in  El  Paso,  DEA  had 
very  little  contact  or  exchange  of  information  with  the  FBI. 
He  could  recall  only  one  undocumented  referral  from  the  FBI 
since  the  reorganization.   In  contrast  to  this,  the  intelli- 
gence officer  at  the  McAllen  district  office  said  that  there 
had  been  a  free  exchange  of  information  and  that  DEA  agents 
had  been  allowed  to  look  at  FBI  files  regarding  information 
furnished .  v        .  ■     i  :■_.?■  . 

Use  of  ^inf  orman^ts  ..  '  •         u 

FBI  policy  is  to  fully  protect  the  informant's  true 
identity  and  personal  safety.   No  informant  is  turned  over 
to  another  agency  unless  the  informant  is  willing.   Neither 
DEA  nor  the  FBI  maintain  statistics  on  using  FBI  informants. 
DEA  stated  it  had  used  FBI  informants  with  increased  frequency 
in  the  past  2  years,  and  on  many  occasions,  both  before  and 
after  the  reorganization,  FBI  informants  had  been  given 
assignments  by  DEA. 

An  FBI  informant,  used  by  BNDD  in  1972,  led  to  the 
seizure  of  nearly  174  kilograms  of  heroin  (ranging  from  84 
to  100  percent  in  purity)  in  Miami,  immobilizing  a  number 
of  foreign  and  high-level  U.S.  drug  traffickers.   This 
seizure,  according  to  the  officials,  was  the  largest  ever 
recorded  by  a  law  enforcement  agency  in  the  United  States.  .  .. . 

Our  work  in  Los  Angeles,  New  York,  and  Texas  indicates 
that  only  on  infrequent  occasions  has  an  FBI  informant  been 
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made  available  to  DEA.   For  the  most  part,  the  use  of 
informants  has  been  limited  to  their  debriefing  by  FBI  agents, 
who  then  provide  the  information  to  DEA. 

CONCLUSIONS 

Federal  agencies'  cooperation  and  coordination  on  intelli- 
gence and  drug  enforcement  activities  has  not  materialized 
to  the  extent  intended  by  the  reorganization  plan. 

Improved  cooperation  is  needed  in  enforcement  activities 
along  the  border  so  that  manpower  and  other  resources  can  be 
more  effectively  deployed.   DEA's  intelligence  gathering  has 
been  geared  almost  entirely  to  identifying  major  traffickers 
and  eliminating  sources  of  supply;  little  effort  has  been 
devoted  to  gathering  intelligence  to  interdict  drugs  at 
U.S.  borders  and  ports  of  entry.   DEA  and  Customs  have  yet 
to  agree  on  the  routine  sharing  of  drug  intelligence  and 
information;  however,  since  June  1975  both  agencies  have 
taken  steps  to  increase  the  flow  of  information. 

Customs  gave  certain  ex-Customs  agents,  transferred  to 
DEA  by  the  reorganization,  its  search  and  seizure  authority. 
DEA  has  made  little  use  of  this  authority  due,  in  part,  to 
restrictions  placed  on  DEA  field  agents  that  are  greater 
than  those  placed  on  agents  of  other  Federal  agencies  poi 
sessing  such  autnority.   As  the  agency  responsible  for  in- 
vestigating suspects  connected  with  illegal  drugs  enter- 
ing the  United  States,  DEA  should  have  at  its  disposal  any 
appropriate  enforcement  tools  that  are  legally  justified 
and  properly  used.   The  use  of  Customs'  search  and  seizure 
authority  in  border  situations  is  one  of  these  tools  and 
should  not  be  denied  to  DEA.   It  is  recognized  that  appro- 
priate training  may  have  to  be  provided  by  Customs. 

The  FBI  role  in  drug  law  enforcement  needs  to  be  clari- 
fied if  more  is  expected  than  the  exchange  of  information 
and  intelligence  at  the  operating  level.   DEA  and  the  FBI 
have  interpreted  the  FBI  role  in  a  narrow  sense  and  have 
not  materially  changed  their  working  relationship  since  the 
reorganization.   DEA  headquarters  has  not  provided  the  FBI 
with  the  names  of  and  descriptive  data  on  major  traffickers. 
Such  an  exchange  would  seem  to  be  a  basic  requisite  to  the 
FBI's  playing  a  significant  role  in  assisting  Federal  drug 
law  enforcement  and  in  exploiting  the  relationship  between 
drug  traffickers  and  organized  crime. 

We  endorse  the  recommendation  in  the  Domestic  Council's 
September  1975  report  calling  for  a  settlement  of  the  juris- 
dictional disputes  between  DEA  and  Customs.   We  believe, 
however,  especially  in  light  of  the  failure  of  a  prior 
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agreement  brought  about  by  a  Presidential  directive,  that 
establishing  such  agreements  will  not  solve  the  problem. 
It  is  questionable  whether  such  agreements  will  ever  work 
without  a  clear  delegation  of  authority  to  someone  acting 
on  behalf  of  the  President  to  monitor  adherence  to  guidelines 
and  tell  agencies  what  is  expected  of  them.  We  discussed 
this  with  officials  of  0MB  and  they  agreed. 

RECOMMENDATIONS  •  ■ 

We  recommend  that  the  Attorney  General: 

— Require  the  Director  of  the  FBI  and  the  Administrator 
of  DEA  to  (1)  reach  a  formal  understanding  as  to  the 
role  of  the  FBI  in  helping  DEA  to  carry  out  its  drug 
enforcement  responsibilities,  (2)  develop  operational 
guidelines  to  insure  that  agents  at  the  working  level 
are  cooperating  and  exchanging  the  kind  of  information 
that  will  be  useful  to  each  agency,  and  (3)  exchange 
names  of  and  descriptive  data  on  selected  major  traf- 
fickers. 

--Require  DEA  to  place  increased  emphasis  on  the 
gathering  of  intelligence  information  to  interdict 
illicit  drugs  at  U.S.  ports  and  borders  and  make 
every  effort  to  increase  the  flow  of  intelligence 
to  Customs  to  that  end. 


Although  we  did  not  request  written  comments  from  the 
agencies  involved,  our  findings  were  discussed  with  them; 
and  DEA  and  FBI  generally  agreed  with  the  recommendations. 
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CHAPTER_4 

PEA'S  USE  OF  FUNDS  FOR  PURCHASE  OF 

EyiDENCE_AND_INFORMATION 

One  method  for  controlling  drug  traffic  of  particular 
interest  to  the  Subcoinmittee  is  DEA '  s  purchase  of  evidence 
and  information.   We  were  asked  to  make: 

--"An  analysis  of  purchase  of  evidence/purchase  of 
information  (PE/PI)  funds  used  by  DEA  as  an 
approach  to  drug  law  enforcement  focusing  on 
the  number  of  convictions  and  significance  of 
violators  convicted,  including  (a)  a  study  of 
the  amounts  of  Federal  dollars  allocated  to 
PE/PI  over  the  last  five  years  and  to  whom 
these  dollars  flow,  and  (b)  an  accounting  of 
all  such  money  so  used  since  the  creation  of 
DEA." 

DEA,  and  BNDD  before  it,  has  long  considered  purchase 
of  evidence  and  information  as  one  of  the  most  effective 
tools  available  to  narcotics  investigators.   Although  DEA 
could  not  tell  us  the  number  and  significance  of  arrests 
and  convictions  that  have  resulted  from  PE/PI,  it  has  been 
used  successfully  in  numerous  cases.   Critics  of  PE,  how- 
ever, question  the  rationale  for  a  practice  which  they  claim 
stimulates  the  market  for  illicit  drugs  by  adding  to  its 
monetary  rewards.   They  claim  that  purchase  money  is  being 
targeted  at  the  street  violator  and  not  at  identifying  and 
arresting  upper  level  traffickers. 

To  determine  whether  PE/PI  spent  on  middle  and  lower 
level  cases  was  leading  to  upper  level  traffickers,  we 
reviewed  case  files  in  DEA ' s  New  York  and  Los  Angeles 
regions.   Our  review  showed: 

— Although  amounts  allocated  to  PE/PI  over  the 
years  have  increased — to  over  $9  million  for 
fiscal  year  1976 — DEA  has  never  evaluated  its 
effectiveness  to  determine  how  it  could  be  used 
more  judiciously. 

—  In  fiscal  year  1975,  DEA  spent  about  70  percent 
of  its  domestic  PE/PI  budget  on  middle  and  lower 
level  traffickers  with  the  primary  objective  of 
identifying  and  arresting  upper  level  traffickers. 
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—  In  the  New  York  and  Los  Angeles  regions,  PE/PI  spent 
on  middle  and  lower  level  traffickers  was,  to  some 
extent,  successful  in  identifying  upper  level 
traffickers.   About  11  and  16  percent,  respectively, 
of  the  middle  and  lower  level  cases  led  to  upper 
level  traffickers.   Some  were  very  successful 
in  identifying  numerous  upper  level  traffickers. 

— DEA's  success  with  PE/PI  is  difficult  to  assess  be- 
cause DEA  has  no  policy  indicating  what  expected 
results  should  be. 

AMOUNTS  ALLOCATED  TO  PE/PI 
HAVE  GROWN  SUBSTANTIALLY 

DEA  spends  money  to  purchase  evidence  from  suspected 
traffickers  and  information  from  informants,  to  pay  rewards, 
and  to  use  as  "flash  rolls";  that  is,  large  sums  of  money 
shown  to  drug  traffickers  as  proof  that  DEA  agents  can 
purchase  substantial  Quantities  of  illicit  drugs. 

The  budget  for  purchasing  evidence  and  information  has 
increased  from  $775,000  in  fiscal  year  1969  for  BNDD  to 
$9  million  in  fiscal  year  1976  for  DEA.   This  increase  is 
consistent  with  overall  budget  growth  for  BNDD  and  DEA.   In 
addition,  beqinning  in  fiscal  year  1975,  DEA's  Office  of 
Intelligence  was  authorized  $400,000  for  special  intelligence 
programs,  and  of  this  amount  $213,000  was  obligated  for  the 
purchase  of  information.   The  following  table  does  not  in- 
clude the  Office  of  Intelligence  funds  but  only  presents 
BNDD's  and  DEA's  enforcement  program  figures.  - 
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PI 

BNDD/DEA 
anned  budget 

:,   BNDD/DEA 
Actual  obliqat 

ions 

Fiscal 
year 

PE 

PI 

Total 

PE 
(note_a) 

PI 

Total 

(000 

omitted ) 

1969 

$   615 

$   160 

$   775 

$   607 

$   150 

$   757 

1970 

1,476 

375 

1,851 

1,449 

265 

1,714 

1971 

1,836 

939 

2,775 

1,780 

825 

2,605 

1972 

3,090 

1,250 

4,340 

2,914 

1,710 

4,624 

1973 

3,400 

1,844 

5,244 

3,228 

2,018 

5,246 

1974 

3,600 

2,800 

6,400 

3,975 

2,512 

6,487 

1975 

3,700 

3,121 

6,821 

3,958 

3,075 

7,033 

1976 

5,024 

4,004 

9,028 

. .  , .  _ 

..  ^-^ - 

— 

a/PE  obligations  do  not  include  recovered  money  spent  on 
PE  during  the  year.   This  amount  has  ranged  from  $31,000 
in  FY  1972  to  $122,000  in  FY  1975. 

One  of  the  reasons  for  needing  the  32-percent  increase  in 
purchase  funds  in  fiscal  year  1976  is  the  increased  cost 
of  heroin  and  dangerous  drugs  in  the  illicit  market.   Accord- 
ing to  DEA,  the  standard  one-eighth-kilogram  sample  purchase 
now  costs  $5,000  to  $6,000  compared  to  $2,000  to  $3,000  a 
year  ago. 

In  addition  to  DEA-appropr iated  funds  shown  above,  LEAA 
grants  are  also  used  for  PE/PI  by  various  DEA  State  and 
local  task  forces.   The  amount  budgeted  in  LEAA  grants  was 
$2.4  million  1/  for  fiscal  year  1975. 

Expenditures  for  PE/PI  have  not  varied  significantly 
from  planned  estimates.   In  the  late  1960s  and  early  1970s, 
BNDD  spent  considerably  more  on  PE  than  on  PI;  however, in 


1/The  $2.4  million  is  composed  of  $1,919,920  for  the  DEA 
State  and  local  task  force  program  (former  ODALE  program); 
$300,000  for  the  New  York  City  Joint  Task  Force;  and 
$150,000  for  the  Unified  Intelligence  Division  located  in 
New  York  City. 
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recent  years  increased  emphasis  has  been  placed  on  purchasing 
of  information,  but  most  of  the  PE/PI  budget  still  goes  for 
purchase  of  evidence. 

PE  expenditures  are 
generally  unrecoverable 

Little  of  the  money  spent  on  purchases  of  evidence  by 
DEA  is  recovered  because  of  DEA  strategy  to  buy  and  pene- 
trate.  Relatively  small  amounts,  generally  less  than  5 
percent,  of  PE  money  is  recovered  because  DEA  may  make  sev- 
eral buys  on  the  same  case  in  order  to  penetrate  to  higher 
level  traffickers.   Any  money  spent  on  earlier  buys  before 
an  arrest  is  generally  unrecoverable.   Also,  DEA  spends  some 
unrecoverable  PE  money  to  make  sample  buys  to  learn  what 
the  drug  situation  in  a  given  area  is.   In  addition  to  drug 
intelligence,  these  buys  are  used  to  make  arrests  and 
cultivate  informants.   BNDD ' s  and  DEA ' s  PE  obligations  and 
the  amounts  recovered  for  fiscal  years  1971  through  1975 
we  r  e : 


Fiscal 

Amounts 

Amounts 

Percent 

years 

obligated 

recovered 

recovered 

1971 

$1,780,000 

$174,869 

9.8 

1972 

2,914,000 

103,713 

3.6 

1973 

3,228,000 

148,290 

4.6 

1974 

3,975,000 

160,200 

4.0 

1975 

3,958,000 

182,335 

4.6 

Although  most  PE  money  is  not  recovered,  DEA  believes 
that  the  results  achieved  far  outweigh  the  expenditures, 
and  DEA  identified  cases  where  PE  contributed  to  the  arrest 
of  major  traffickers.   Furthermore,  DEA  seizes  cash,  vehicles, 
boats,  and  planes  as  part  of  its  investigations,  the  value 
of  which  offsets  unrecovered  PE  expenditures.   For  example, 
although  DEA  spent  about  $4.0  million  in  unrecovered  PE  money 
in  fiscal  year"l975,  it  seized  $3.1  million  in  cash  and  $5.5 
million  in  vehicles,  boats,  and  planes. 

EVIDENCE  PURCHASE  IS  CONTROVERSIAL 

PI  is  generally  recognized  as  a  widely  used  technique 
of  law  enforcement  agencies.   However,  PE  has  been  more 
controversial.   Critics  cite  the  uniquely  corruptive  environ- 
ment of  undercover  work  in  the  narcotics  area  and  claim 
that  purchase  money  stimulates  the  narcotics  economy.   They 
claim  that  most  purchase  money  is  targeted  at  the  street 
level  violator  and  that  it  duplicates  State  and  local  enforce- 
ment efforts  and  does  not  lead  to  major  violators. 
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DEA  considers  the  purchase  of  evidence  and  information 
as  one  of  the  most  effective  investigative  tools  available. 
Some  of  the  advantages  cited  by  DEA  to  justify  PE  follow.  .. 

--Since  many  drug  investigations  are  conducted  while 
the  crime  is  being  committed,  the  undercover  agent 
can  negotiate,  gather  intelligence  information, 
identify  and  implicate  a  source  of  supply,  and 
better  develop  a  solid  case  for  prosecution. 

— Undercover  purchases  provide  strong  evidence  that 
can  be  prosecuted  with  greater  success  and  can 
serve  to  induce  defendant  cooperation. 

--Evidence  purchases  insure  a  maximum  of  investiga- 
tive return  and,  if  not  available,  cases  would  re- 
quire more  resources  over  a  longer  period  with 
lower  probability  of  conviction. 

According  to  DEA,  the  objective  of  purchase  funds  is 
to  serve  as  an  enforcement  tool,  not  just  to  remove  drugs 
from  the  street.   They  are  not  used  simply  to  make  an 
arrest  and  seizure.   DEA  cites  the  effectiveness  of  this 
buy  and  penetrate  approach  with  examples  where  lower  level 
traffickers  have  led  to  the  identification  and  apprehension 
of  major  violators. 

DEA  has  given  several  reasons  why  multiple  ourchases 
are  necessary  in  developing  a  case.   Such  purchases  tend 
to  weaken  charges  of  entrapment  by  defense  attorneys,  are 
used  to  identify  and  implicate  the  source  of  supply  and 
associates  and  to  gain  further  irtell igence,  and  tend  to 
establish  an  agent's  credibility.   Also,  they  are  more 
economical  than  attempting  a  large,  single  transaction  at 
a  higher  level. 

EFFECTIVENESS  OF  PE/PI  COULD  BC  IMPROVED 

During  the  Subcommittee  hearings  in  June  1975,  it  was 
pointed  out  that  one  DEA  regional  office,  Los  Angeles,  had 
made  a  study  of  its  purchase  funds  and  concluded  th  •;  they 
were  not  leading  to  the  identification  and  apprehension 
of  higher  level  traffickers.   No  overall  DEA  study  of 
purchase  fund  effectiveness  has  been  made. 

As  part  of  our  audit,  we  reviewed  a  sample  of  cases 

where  PE/PI  funds  were  expended  in  DEA ' s  New  York  and  Los 

Angeles  regional  offices.   We  found  that  PE/PI  expenditures 

on  lower  level  cases  were  successful,  to  some  extent,  in 


47 


659 


leading  to  the  identification  of  upper  level  traffickers. 
DEA,  however,  has  no  standard  to  say  whether  the  success 
achieved  was  worth  the  investment. 

We  also  reviewed  DEA  purchase  fund  records  for  all     ■   :  '..ifiii 
regions  for  fiscal  year  1975.   Overall,  DEA  spent  56  percent 
for  the  purchase  of  evidence  and  44  percent  for  the  purchase 
of  information.   DEA  spent  30  percent  of  PE/PI  on  upoer 
level  traffickers  and  70  percent  on  middle  and  lower  level 
traffickers  within  its  domestic  regions.   Some  regions  spent 
a  substantial  share  of  their  PE/PI  on  middle  and  lower  level 
traffickers.   For  example,  in  fiscal  year  1975,  the  New  York 
and  the  Boston  regions  spent  80  and  92  percent,  respectively, 
of  PE/PI  funds  on  middle  and  lower  level  traffickers. 

New  York  '     .  --■ 

To  determine  whether  DEA ' s  New  York  regional  office 
was  successfully  using  PE/PI  funds  to  identify  upper  level 
traffickers,  we  reviewed  some  cases  from  the  first  ouarter 
of  fiscal  year  1975  in  which  PE/PI  was  expended.   Of  46      ,  •    '  • 
middle  and  lower  level  cases,  5  cases  were  successful  in 
identifying  8  upper  level  violators. 

As  of  June  30,  1974,  a  total  of  916  cases  were  open  in 
this  region's  files.   During  the  first  quarter  of  fiscal 
year  1975,  an  additional  178  cases  were  opened.   Therefore, 
the  total  number  of  active  cases  being  worked  was  1,094. 

Class  I  112      •   :  .  •       ,  ■■ 

Class  II  :■.:     100 

Class  III  670 

Class  IV  212 

Total         1,094 


This  total  includes  some  cases  which  are  "administra- 
tively" open  because  a  case  cannot  be  officially  closed 
until  all  evidence  is  disposed  of  even  though  the  defendants 
have  been  prosecuted.   DEA  officials  estimated  that  aporox- 
imately  3  percent  or  33  cases  were  administratively  open 
during  the  period,  reducing  active  cases  to  1,061. 

During  the  first  quarter  of  fiscal  year  1975,  PE/PI 
funds  were  used  in  127  cases. 

Class  I  23    • 

Class  II  -30 
Class  III  71 

Class  IV  3 

Total  122 
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It  is  important  to  note  that  PE/PI  funds  may  have  been  used 
in  all  1,094  cases  at  one  time  or  another. 

Of  the  expenditures  for  the  127  cases  durinq  the  first 
quarter  of  fiscal  year  1975,  33.5  percent  were  on  classes  I 
and  II  traffickers  while  66.5  percent  were  on  classes  III 
and  IV. 


PE 

PI 

Total 

Percent 

Class 

I 

$  1,000 

00 

$19,801.60 

§20,801.60 

20.3 

Class 

II 

3,900. 

00 

9,650.00 

13,550.00 

13.2 

Class 

III 

59,855 

00 

7,695.00 

67,550.00 

65.7 

Class 

IV 

525 

00 

290.00 

815.00 

.8 

Total    $65,280.00    $37,436.60    $102,716.60    100.0 


63.6% 


36.4% 


Of  the  74  class  III  or  IV  cases,  46  were  being 
investigated  by  the  New  York  City  and  Newark  district  of- 
fices.  We  reviewed  these  46  cases  and  found  that: 

--5  cases  (about  11  percent)  resulted  in  the  identifi- 
cation of  8  class  II  violators. 

--12  cases  resulted  in  the  identification  of  20 
additional  class  III  violators. 

--20  cases  resulted  in  the  arrest  of  the  targeted 
violators  and  9  have  been  convicted. 

--61  purchases  of  information  were  made,  costing 
$5,600. 

--25  purchases  of  evidence  were  made,  costing 
$45,755. 

At  the  time  we  completed  our  review,  33  of  the  46  cases  were 
still  open  and  could  lead  to  the  identification  of  additional 
upper  level  traffickers. 

In  the  20  cases  where  targeted  class  III  or  IV  viola- 
tors were  arrested,  we  asked  the  agents  involved  to  explain 
why  they  arrested  the  targets  in  lieu  of  cultivating  them  in 
an  attempt  to  build  the  case  to  a  higher  level.   We  were  told 
the  decision  in  15  cases  was  based  on  the  opinion  that  the 
supply  of  information  from  the  target  was  exhausted  and  that 
arrest  was  a  final  effort  to  elicit  more  information  about 
the  target's  source  of  supply.   The  other  five  arrests  were 
made  for  various  reasons. 
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Los  Angeles 

DEA's  Los  Angeles  regional  office  conducted  a  study  of 
PE/PI  and  concluded  that  PE/PI  spent  on  lower  level  traffic- 
kers seldom  led  to  upper  level  traffickers.   After  this 
studY»  the  region  made  two  limited  followup  surveys. 

The  initial  study  covering  July  1,  1973,  through 
March  31,  1974,  concluded  that  (1)  about  74  percent  of  PE/PI 
funds  was  being  spent  at  the  class  III  and  IV  levels  and 
(2)  class  III  and  IV  investigations  rarely  resulted  in  iden- 
tification or  apprehension  of  upper  level  traffickers.   This 
was  based  on  the  fact  that  only  32  of  238  (13.5  percent) 
class  III  cases  reviewed  led  to  the  identification  of  class 
I  and  II  violators.   As  a  result,  the  regional  director, 
in  October  1974,  issued  a  regional  policy  that  expenditures 
of  PE/PI  at  the  class  III  and  IV  level  must  be  more  selec- 
tive.  We  could  not  validate  the  findings  of  the  study 
because  the  DBA  Los  Angeles  region  could  not  provide  all      ' 
the  backup  data,  and  it  would  be  difficult  to  reconstruct. 

In  April  1975  a  followup  survey,  covering  December 
1974  and  January  and  February  1975,  for  three  of  the  region's 
offices  stated  no  conclusions.   The  study  looked  at  expend- 
itures for  the  three  locations  to  see  if  the  trend  in  expend- 
itures had  changed.   This  quick  analysis  showed  that  PE/PI 
expenditures  were  being  spent 

— 44  percent  on  level  III  and  IV  cases  and 

--56  percent  on  level  I  and  II  cases. 

In  May  1975,  a  subsequent  followup  covering  PE/PI  ex- 
penditures for  the  whole  region  for  the  8  months  of  November 
1974  through  April  1975  was  made.   The  followup  was  to 
determine  if  the  directive  issued  by  the  regional  director 
in  late  1974  had  been  implemented.   The  survey  showed  that 
PE/PI  expenditures  were  being  spent  about 

--40  percent  on  classes  III  and  IV  cases  and 

— 60  percent  on  classes  I  and  II  cases. 

This  was  almost  a  complete  reversal  of  trends  found  during 
the  initial  study. 

In  the  followuD  surveys,  however,  no  analysis  was 
performed  on  the  level  III  and  IV  violators  to  determine  if 
cases/violators  were  being  upgraded.   Analysis  of  arrest 
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statistics  showed  that  the  region  was  redirecting  its  ! 

efforts  towrd  major  violators.   The  conclusions  of  the 
initial  study,  compared  to  this  effort,  were  that: 

— The  regional  director's  directive  was  being  ' 

complied  with.  -       ^  j 

— Most  PE/PI  expenditures  were  in  the  classes  I  and 

II  areas.  .  ,  ' 

— The  arrest  of  classes  I  and  II  violators  almost  * 

doubled,  while  the  arrest  of  classes  III  and  IV  ^ 

decreased . 

We  analyzed  PE/PI  expenditures  in  the  Los  Angeles  region       ^ 
to  verify  the  results  of  the  DEA  study.  ^ 

Specifically,  we  wanted  to  determine  (1)  if  most  PE/PI  "j 

money  was  being  directed  at  upper  level  violators  and  (2)  I 

if  the  money  expended  on  middle  and  lov/er  level  violators  M 
aided  in  the  identification  of  upper  level  violators. 

We  reviewed  PE/PI  expenditures  for  the  third  quarter  | 

of  fiscal  year  1975  and  also  m.ade  a  detailed  case  analysis  , 

on  37  classes  III  and  IV  cases  investigated  at  the  Los  Anoeles      i 
and  San  Diego  offices.   One  or  more  PE  or  PI  payments  were 
made  during  January  through  March  1975  on  each  case  reviewed. 
We  discussed  each  case  analyzed  with  special  agents  and  group 
supervisors.  I 

During  the  third  quarter  of  fiscal  year  1975,  PE/PI    '■ '  '      ' 
funds  were  expended  on  161  cases. 

Number  of       '     '  | 

Class  cases 

I  -,   .      63         " 

II  29 

III  58 

IV  _11  T   .-- 

Total  161  ...   r  ■ 

We  did  not  obtain  the  total  number  of  active  cases  being 
worked  during  this  period  because  it  was  not  readily  avail- 
able. 
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Of  PE/PI  dollar  expenditures  for  these  161  cases,  upper 
level  cases  accounted  for  $129,395  or  about  70  percent  of 
the  total,  while  middle  and  lower  level  cases  accounted  for 
$55,116,  or  about  30  percent  of  the  total. 

Class        PE  PI         Total      Percentage 


I 

$25,105 

$  77,142 

$102,247 

55,4 

II 

14,650 

12,498 

27,148 

14.7 

III 

32,595 

16,851 

49,446 

26.8 

IV 

4,775 

895 

5,670 

3.1 

$77,125 

$107,386 

$184,511 

100.0 

41.8%         58,2% 

We  made  a  detailed  analysis  of  37  of  the  69  classes  III 
and  IV  cases.   Twenty-five  of  the  cases  were  investigated 
by  the  San  Diego  office,  and  12  were  investigated  at  the 
Los  Angeles  office.   The  case  analysis  showed 

--6  cases  (about  16  percent)  led  to  the  identification 
of  one  or  more  upper  level  violators, 

--33  cases  resulted  in  the  arrest  of  the  original 
targeted  class  III  or  IV  violators,  and  21  of  these 
have  been  convicted, 

--109  purchases  of  information  totaled  $27,478,  and 

--13  purchases  of  evidence  totaled  $9,160. 

Information  from  the  investigation  of  these  37  cases  led  to 
the  identification  of  40  class  I  violators,  19  class  II  vio- 
lators, 85  class  III  violators,  and  15  class  IV  violators. 
It  should  be  pointed  out  that  some  of  the  cases  were  still 
open  at  the  time  we  completed  our  review  and  could  lead  to 
the  identification  of  additional  upper  level  traffickers. 

The  number  of  cases  that  led  to  upper  level  traffickers 
compared  to  those  that  did  not  should  not  be  viewed  as  an 
absolute  indication  of  success  or  failure  of  PE/PI.   The  num- 
ber of  upper  level  traffickers  identified  regardless  of  the 
comparative  number  of  successful  cases  is  also  important. 
One  case  may  lead  to  the  identification  of  a  major  drug 
trafficking  network.   For  example,  one  of  the  37  cases  was 
very  productive  in  identifying  a  large  number  of  domestic 
and  foreign  upper  level  traffickers.   This  case,  investi- 
gated in  San  Diego,  involved  53  purchases  of  information 
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from  nine  informants  totaling  $12,668  in  PI  expenditures 
and  resulted  in  the  identification  of  39  class  I  violators, 
15  class  II  violators,  and  9  class  III  violators.   While  con- 
sidered to  be  far  from  typical,  this  illustrates  how  the  ini- 
tial use  of  PI  at  a  lower  level  led  to  a   major  international 
trafficking  organization  wherein  many  domestic  and  foreign 
upper  level  narcotics  traffickers  were  identified. 

DEA ' s  Los  Angeles  region  has  been  redirecting  most 
PE/PI  expenditures  to  upper  level  investigations.   About 
three  out  of  every  four  purchase  dollars  are  now  directed 
toward  investigations  involving  major  traffickers,  and  there 
has  been  some  success  in  upgrading  investigations  to  a  higher 
level.   Numerous  upper  level  traffickers  have  been  identified 
and  one  case  in  particular  was  well  worth  the  investment. 
While  PE/PI  resources  have  been  redirected,  our  analysis  of 
PE/PI  resources  still  being  devoted  to  middle  and  lower  level 
cases  shows  that  the  success  rate  for  upgrading  or  ooening 
new  cases  where  upper  level  traffickers  are  targeted  was 
about  16  percent--slightly  more  than  shown  by  the  original 
Los  Angeles  study. 

Need  for  more  evaluation 

Except  for  the  recent  study  and  followup  surveys  by 
the  DEA  Los  Angeles  region,  DEA  has  not  evaluated  PE/PI  to 
determine  its  effectiveness  and  how  it  could  be  used  more 
judiciously. 

The  Office  of  Planning  and  Evaluation  in  DEA  recognizes 
the  need  to  analyze  specific  resources,  such  as  PE/PI  funds, 
informants,  agent  time,  and  intelligence  analysis  to  oroduce 
high-impact  cases.   The  Office  of  Planning  and  Evaluation 
states  that  little  is  known  about  the  "technology"  of  case 
production.   DEA  does  not  know  how  the  pattern  of  enforcement 
activity  is  changed  by  increases  or  decreases  in  PE/PI  money, 
the  number  of  informants,  the  number  of  agents,  or  the  amount 
of  intelligence  analysis.   DEA  has  proposed  that  the  Office 
of  Planning  and  Evaluation  make  a  case  production  study  to 
determine  where  DEA  should  spend  additional  resources.   We 
believe  that  such  a  study  is  needed  and  should  be  d  ne  on 
a  priority  basis  because  of  the  congressional  interest  in 
this  are..).   Furthermore,  an  evaluation  of  PE/PI  would  be 
helpful  to  DEA  in  establishing  a  more  definitive  policy  on 
the  use  of  PE/PI. 
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Need  for  a  more  definitive 
PE/PI  policy 

In  a  memorandum  on  "DEA  Priorities  and  Objectives  for   '• 
FY  75  and  FY  76,"  January  17,  1975,  the  Administrator  of 
DEA  stated  that  one  of  the  agency's  priority  objectives 
was  to  improve  the  quality  of  cases.   One  way  to  achieve 
this  quality  is  through  "an  increase  in  the  amount  of  PE/PI 
coupled  with  improved  management  of  these  funds  at  the        ' 
Supervisor/ARD  [Assistant  Regional  Director]  level  of  the 
organization."   Along  with  improved  management  at  the  oper- 
ating level,  we  believe  that  DEA  headauarters  needs  to  develoD 
a  definitive  policy  on  PE/PI. 

Other  than  procedural  controls,  DEA  has  no  definitive 
policy  on  using  PE/PI  to  guide  its  regional  offices.   DEA 
regions  are  authorized  to  spend  allocated  PE/PI  as  they 
deem  appropriate,  consistent  with  DEA ' s  overall  mission 
and  enforcement  objectives.   There  is  no  policy  on  what 
percentages  of  PE/PI  should  be  spent  on  upper  level  classes 
I  and  II  traffickers,  nor  is  there  any  policy  on  the  ratio 
of  PE  to  PI  or  whether  one  should  be  emphasized  more  than 
the  other. 

DEA  maintains  statistics  on  where  PE  and  PI  are  being 
spent  (classes  I,  II,  III,  and  IV  cases);  but  without  a  policy 
on  which  to  evaluate  the  statistics,  they  are  of  limited 
value.   What  percentage  of  PE  and  PI  should  be  spent  on  upper 
level  classes  I  and  II  traffickers? 

DEA  has  a  general  policy  that  70  percent  of  its  enforce- 
ment resources  should  be  devoted  to  the  apprehension  of 
classes  I,  II,  and  III  violators.   It  is  not  clear  whether 
this  policy  can  be  applied  specifically  to  PE/PI,  but  if  so, 
it  is  questionable  because  it  would  not  provide  for  a  minimum 
commitment  of  PE/PI  to  class  I  and  II  cases. 

The  need  for  some  specific  policy  on  what  portion  of 
PE/PI  should  be  spent  on  classes  I  and  II  cases  can  be  seen 
in  the  DEA  Los  Angeles  study  and  followup  surveys.   When 
only  25  percent  of  PE/PI  was  spent  on  classes  I  and  II  cases, 
there  was  concern  by  the  regional  management;  however,  when 
the  percentage  subsequently  increased  to  60  percent  on  classes 
I  and  II  cases,  it  was  considered  acceotable.   v;e  realize 
that  requirements  on  the  use  of  PE  and  PI  may  vary  between 
regions  and  may  differ  between  PE  and  PI;  however,  we  believe 
that  DEA  should  develop  an  overall  definitive  policy. 
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CONCLUSIONS  • 

DEA  has  had  some  success  in  identifying  upper  level 
traffickers  based,  at  least  in  part,  on  PE/PI  funds  spent 
on  middle  and  lower  level  cases.   It  has  had  some  success 
in  penetrating  at  low  levels  and  working  up  to  higher  level 
traffickers.   This  success,  however,  is  difficult  to  assess. 
In  terms  of  the  numbers  of  middle  and  lower  level  cases  that 
have  developed  into  upper  level  cases,  the  success  rate  has 
been  about  11  to  16  percent  in  the  two  largest  DEA  regions. 
One  case  in  particular,  however,  was  very  successful  in 
identifying  large  numbers  of  upper  level  domestic  and  foreign 
traffickers . 

The  DEA  Los  Angeles  PE/PI  study  concluded  that  ourchase 
money  spent  on  middle  and  lower  level  cases  rarely  led  to 
identifying  upper  level  traffickers.   This  conclusion  was 
based  on  the  finding  that  only  about  13  percent  of  the  cases 
led  to  higher  level  traffickers.   The  13-percent  payoff  was 
apparently  considered  to  be  low,  as  indicated  by  the  strong 
conclusion  and  subsequent  recommendations  for  imoroved  allo- 
cation of  resources.   Our  analysis  at  the  DEA  Los  Angeles 
region  verified  that  the  region  was,  in  fact,  redirecting 
most  of  its  PE/PI  expenditures  to  upper  level  cases.   The 
percentage  of  successful  middle  and  lower  level  cases  that 
led  to  higher  level  cases  was  about  16  percent. 

In  the  DEA  New  York  region,  our  analysis  showed  that, 
during  the  first  quarter  of  fiscal  year  1975,  the  region 
was  spending  most  of  its  PE/PI  on  middle  and  lower  level 
cases  and  that  about  11  percent  of  these  cases  led  to  the 
identification  of  upper  level  traffickers.   The  percentage 
payoff  for  both  the  Los  Angeles  and  the  New  York  regions 
could  increase  because  some  of  the  cases  are  still  open. 

Was  the  percentage  of  successful  cases  that  targeted 
upper  level  traffickers  acceptable?   It  is  very 
difficult  to  penetrate  the  upper  echelons  of  drug  traffic- 
king networks.   Upper  level  traffickers  are  skillful  and 
insulate  themselves  by  dealing  with  trusted  friends  they 
have  known  for  years.   Fear  of  swift  reprisal  is  also  a 
factor  deterring  middle  and  lower  level  traffickers  from 
identifying  upper  level  traffickers. 

Although  the  use  of  purchase  money  has  been  successful 
in  certain  cases,  we  believe  that  improvements  can  be  made. 
DEA  should  direct  its  regions  not  to  spend  a  disproportionate 
share  of  its  PE/PI  on  classes  III  and  IV  cases  if  sufficient 
classes  I  and  II  cases  are  available  for  enforcement  action. 
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The  DEA  Los  Angeles  region  concluded  that  spending  75  oercent 
of  its  purchase  money  on  classes  III  and  IV  cases  was  un- 
acceptable considering  the  results.   Other  DEA  regions  also 
spend  a  substantial  share  of  their  PE/PI  money  on  middle 
and  lower  level  cases.   In  fiscal  year  1975,  the  New  York 
region  spent  about  80  percent  of  its  PE/PI  on  classes  III 
and  IV  cases,  and  the  Boston  region  spent  about  92  percent 
on  classes  III  and  IV  cases.   Vve  believe  that  DEA  should  de- 
velop a  policy  on  PE/PI,  giving  its  regions  some  guidance 
on  what  portion  should  be  spent  on  classes  I  and  II  cases, 
compared  to  classes  III  and  IV  cases,  and  what  is  expected 
in  terms  of  a  payoff. 

Although  the  amounts  allocated  to  PE/PI  have  arown 
substantially  over  the  years  to  about  $9.0  million  for 
fiscal  year  1976,  DEA  has  not,  except  for  the  Los  Angeles 
studies,  made  an  evaluation  of  PE/PI  and  its  effectiveness. 

RECOMMENDATIONS 

We  recommend  that  the  Attorney  General  instruct  DEA  to: 

— Proceed  on  a  priority  basis  with  its  pro- 
posed case  production  study  to  analyze  the 
importance  of  specific  resources,  such  as 
PE/PI. 

— Develop  an  overall  policy  on  PE/PI  covering 
its  intent  and  expected  payoff. 

--Develop  criteria  to  assist  operating  mana- 
gers to  better  screen  requests  for  expen- 
ditures of  PE/PI  and  minimize  any  indiscrim- 
inate buying  at  the  lower  levels  of  drug 
trafficking . 


We  did  not  request  written  comments  from  the  Department 
of  Justice  on  these  recommendations;  however,  we  discussed 
them  with  DEA  officials.   They  agreed  that  the  recommendations 
were  valid,  but  believed  that  the  basic  methodology  used  by 
GAO  and  DEA's  Los  Angeles  region  in  attempting  to  evaluate  the 
effectiveness  of  purchase  of  evidence  expenditures  was  insuffi- 
cient to  adequately  portray  the  benefits  derived  from  PE  uti- 
lization.  They  pointed  out  that: 

— It  failed  to  reflect  that  PE,  in  addition  to  its 
use  in  furthering  the  identification  of  high  level 
traffickers,  serves  other  important  purposes. 
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--It  relied  upon  a  data  base  which  was  not  suffi- 
ciently sensitive,  in  and  of  itself,  to  measure 
PE  effectiveness. 

— It  used  relatively  newly  closed  cases  (as  well  as 
some  open  cases),  which  biased  the  results  of  the 
analysis . 

For  further  DEA  explanation,  see  appendix  IX. 
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'  ,  CHAPTER  5 

PEA  ENFORCEMENT  AND  INTELLIGENCE 

MANPOWER  ALLOCATIONS 

The  Subcommittee  requested  that  we  make: 

— "An  analysis  of  DEA  enforcement  and  intelligence 
manpower  allocations  to  various  activities  and 
functions  in  the  agency." 

At  the  time  of  the  reorganization,  DEA  was  qiven  the 
responsibility  for  developing  and  maintaining  a  national 
narcotics  intelligence  system.   This  responsibility  encom- 
passes the  acquisition  and  analysis  of  information  on  the 
legal  and  illegal  traffic  in  narcotics  and  dangerous  drugs 
and  the  dissemination  of  such  information  to  DEA  agents 
and  appropriate  agencies. 

Intelligence  collection  and  analysis  are  only  two  of 
the  various  DEA  responsibilities  requiring  manpower.   Others 
include  enforcement  of  Federal  criminal  lav;s,  regulation  of 
the  legal  trade  in  narcotics  and  dangerous  drugs,  coordi- 
nation of  drug  enforcement  among  Federal,  State,  and  local 
agencies,  and  implementation  of  research  programs  to  im.prove 
accomplishment  of  its  mission.  , 

DEA  resources  have  been  allocated  and  programs  formal- 
ized to  cover  these  responsibilities,  but  these  programs 
are  not  always  clearly  categorized  and  responsibilities  can 
overlap.   They  interrelate  and  complement  one  another.   To 
illustrate,  it  is  a  basic  part  of  the  job  of  every  field 
agent  to  collect  intelligence  even  though  he  is  not  assigned 
directly  to  intelligence  functions. 

-        '\       ,   , 
MANPOWER  ASSIGNMENTS  ^    V'  ■ 

DEA  assigns  both  agents  and  professional/technical 
staff  members  (intelligence  specialists)  on  a  full-time 
basis  to  the  intelligence  function.   The  schedule  below 
shows  the  allocations  among  intelligence,  enforcement,  and 
other  functions. 
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FY 
1973 


FY 
1974 


Headquarters : 
DEA  agents 
Intelligence  specialists 

Intelligence  function 
total 

Enforcement  and  other 
functions  (note  b) 

Regions: 

DEA  agents  • 

Intelligence  specialists 

Intelligence  functions 
total  (note  c) 


116 


80 
5 


85 


17 
48 


65 


133 


86 

5 


91 


27 
66 


a/9  3 


181 


127 
21 


148 


Enforcement  and  other 
functions  (note  b) 


1,223  1,778         1,712 


a/Includes  5  agents  and  12  intelligence  specialists  assigned 
to  El  Paso  Intelligence  Center. 

b/Does  not  include  personnel  assigned  to  school--FY  1974, 
55;  FY  1975,  12. 

c/Includes  agents  and  professional/technical  specialists 
assigned  to  foreign  regions — FY  1973,  13;  FY  1974,  13; 
FY  1975,  11. 


At  the  end  of  fiscal  year  1975,  154  agents  and  87 
intelligence  specialists  were  in  intelligence  positions, 
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In  foreign  countries,  DEA  increased  its  agent  strength 
from  113  to  171  (51  percent)  from  the  end  of  fiscal  year  1973 
through  1975.   DEA  said  this  increase  was  in  keeping  with 
its  philosophy  that  greater  supply  reductions  are  effected 
per  agent  by  suppression  activities  in  those  countries  that 
are  the  source  or  transshipment  points  for  much  of  the  druas 
abused  in  this  country.   The  increases  would  have  been  even 
greater  had  it  not  been  for  such  limiting  factors  as  the 
political  sensitivity  of  U.S.  presence  and  the  time  lag  which 
is  required  for  language  training  for  agents. 

INTELLIGENCE  PROGRAM 

Shortly  after  the  reorganization,  DEA  established  an 
Office  of  Intelligence  at  headquarters  and  placed  it 
organizationally  on  the  same  level  as  the  Office  of  Enforce- 
ment.  Intelligence  units  were  also  set  up  in  each  regional 
office . 

The  intelligence  system  in  DEA  has  been  expanding  for 
the  past  2  years  and,  while  some  progress  has  been  made, 
it  is  far  from  complete.   DEA  feels  an  additional  3  years 
will  be  needed  to  develop  a  satisfactory  system.   The  addi- 
tional time  is  required  for  acquiring  information  for  the 
intelligence  data  base  and  for  recruiting  and  training 
intelligence  specialists. 

Regional  intelligence  unit  (RIU )      r 

We  observed  at  three  DEA  regions  that  authorized  posi- 
tions in  RIU's  were  not  filled,  and  in  some  instances  agents 
assigned  to  RIU's  were  not  working  full  time  on  intelligence 
functions.   Instead  of  an  RIU,  the  New  York  regional  office 
of  DEA  joined  forces  with  the  New  York  City  Police  and  the 
New  York  State  Police  and  formed  the  Unified  Intelligence 
Division  (UID).   This  unit  is  funded  by  the  Law  Enforcement 
Assistance  Administration  and  is  discussed  in  chapter  6. 

Mexico 

The  Mexico  City  RIU  is  not  at  authorized  strength.   As 
of  July  1975,  only  4  of  the  11  authorized  positions  were 
filled.   Although  formally  established  in  late  1973,  it  did 
not  have  a  supervisor  until  mid-1975.   At  the  time  of  our 
review,  DEA  was  not  able  to  increase  the  staffing  because 
of  the  reluctance  of  the  Government  of  Mexico  to  admit 
additional  DEA  personnel.   Subsequently,  DEA  advised  us  that^ 
as  of  early  November  1975,  the  Mexico  City  RIU  had  eight 
people. 
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as  profiles  of  major  traffickers;  and  makinq 
strative  reports,   RIU  officials  review  each 
igence  developed  by  agents  and  file  the  data 
wever ,  due  to  limited  personnel,  little  anal- 
f  this  data  to  identify  drug  traffickinq  trends, 
utes,  and  methods  of  narcotic  concealm.ent . 

is  not  systematically  analyzinq  information 
ist  Customs  and  other  agencies  in  intercepting 

U.S. -Mexican  border. 


DEA  maintains  that  this  is  not  the  function  of  the  RIU. 
Further,  they  claim  that  any  information  accumulated  v^hich 
will  enhance  Customs'  interdiction  capabilities  would  be 
forwarded  to  DEA  headquarters  where  a  specially  designated 
unit  in  the  Office  of  Intelligence  would  provide  it  to 
Customs . 

California 

We  visited  the  Los  Angeles  regional  office  and  its  San 
Diego  district.   We  learned  that  before  1975  agents  assigned 
to  the  intelligence  function  often  performed  nonintell igence 
duties.   Although  less  frequently,  RIU  personnel  continue 
to  be  diverted  to  nonintell igence  tasks.   About  19  people 
are  assigned  to  the  Los  Angeles  RIU,  and  they  spend  about 
half  of  their  time  on  intelligence-related  functions. 

Texas  7        ■  ■  ■.•■•-■;.■ 

We  visited  the  Dallas  regional  office  and  two  of  its 
district  offices.   A  regional  official  said  that  the  office 
had  1  intelligence  officer  for  every  12  enforcement  agents. 
Personnel  assigned  to  the  RIU  occasionally  were  used  in  an 
enforcement  role  when  the  need  arose.   A  district  official 
stated  that  one  of  his  two  intelligence  officers  was  being 
reassigned  to  enforcement  due  to  a  shortage  of  agents. 


61 


673 


CHAPTER  6 

THE  PEA  STATE  AND  LOCAL  ^ 

-  -,    ,     TASK  FORCE  PROGRAM       -.  •  :  .  ^' ■. 

DEA  is  involved  in  narcotics  law  enforcement  at  the  local 

level  through  participation  in  joint  missions  with  State  and 

local  personnel.   The  Subcommittee  expressed  interest  in  DEA's 
role  at  this  level  and  asked  us  to  provide: 

— "A  study  and  analysis  of  how  Federal  money  from  LEAA 
is  allocated,  by  DEA,  to  the  various  narcotics  Task 
Forces  currently  in  operation  in  the  country  *  *  * 
[and  the  criteria]  used  by  DEA  for  determining  how  much 
money  is  allocated  to  each  task  force;  how  that  money 
is  used;  and  what  results  have  been  achieved  in  rela- 
tion to  the  stated  mission  or  objectives  of  these  task 
forces. "        .^      -  ^  .  ^     _   ^   ,_  ^ 

--"A  study  and  analysis  of  the  Unified  Intelligence 

Center,  a  federally  funded  narcotics  related  operation 
in  the  New  York  City  area." 

DEA  TASK  FORCES 

In  July  1973,  as  a  result  of  Reorganization  Plan  No.  2 
of  1973,  DEA  assumed  responsibility  for  ODALE  task  forces. 
The  objective  of  the  task  forces  was  to  interdict  heroin  on 
the  street  through  the  arrest  of  middle  and  lower  level  traf- 
fickers by  teams  of  Federal,  State,  and  local  agents. 

Each  ODALE  task  force  was  directed  by  a  Department  of 
Justice  attorney  with  Federal  enforcement  personnel  borrowed 
from  other  agencies,  such  as  BNDD,  Customs,  and  the  Internal 
Revenue  Service,   Salaries  of  State  and  local  agents  and  the 
equipment  and  operating  costs  of  the  task  forces  were  generally 
funded  through  LEAA  grants,  as  were  costs  relevant  to  admin- 
istering the  grants.   The  grants  were  made  by  LEAA's  National 
Institute  of  Law  Enforcement  and  Criminal  Justice  under  part 
D,  Title  I,  the  Omnibus  Crime  Control  and  Safe  Streets  Act  of 
1968,  as  amended,  which  allows  LEAA  to  make  grants  for  im- 
proving and  developing  nev/  methods  of  law  enforcement.   Since 
the  reorganization,  LEAA  has  continued  to  provide  State  and 
local  support  costs  while  DEA  has  funded  salaries  and  opera- 
tional support  costs  for  all  DEA  special  agents  assigned  to 
the  task  forces  and  has  furnished  equipment  in  support  of 
their  needs. 

In  April  1974,  a  memorandum  of  agreement  between  DEA 
and  LEAA  outlined  a  comprehensive  strategy  for  joint  efforts 
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in  the  field  of  drug  control  and  the  reduction  of  drug  abuse. 
It  was  agreed  that  LEAA  would  continue  to  provide  funding  and 
that  DEA  would  have  primary  responsibility  for  directing  and 
evaluating  the  task  force  program.   LEAA  would  have  primary 
responsibility  for  fiscal  monitoring  and  audits. 

Criteria  used  by  DEA  for 
allocating  LEAA  funds 

Essentially,  DEA  considers  four  factors  in  determining 
the  amount  of  LEAA  funds  to  be  allocated  to  each  task  force. 

1.  Prior  effectiveness. 

2.  The  number  of  State  and  local  participants. 

3.  Geographical  location  as  it  affects  cost  or  resources. 

4.  Level  of  investigative  activity. 

The  amount  of  LEAA  funds  available  for  the  DEA  task  force 
program  for  a  fiscal  year  is  set  by  LEAA  after  a  series  of 
coordinating  meetings  between  the  two  agencies.   After  the 
total  funding  level  is  set,  DEA  notifies  each  of  its  regional 
directors  of  the  funding  each  task  force  within  his  region 
will  receive.   The  regional  director  then  has  the  task  force 
grantee  submit  a  grant  application  to  LEAA  for  the  appropriate 
level  of  funding  and  LEAA  awards  the  individual  grants. 

DEA  began  annual  evaluations  of  task  force  effectiveness 
in  November  1974.   These  evaluations  resulted  in  closing 
seven  task  forces  in  early  1975  and  taking  steps  to  correct 
deficiencies  in  others.  ,. 

Allocation  of  LEAA 
funds  and  their  use 

In  fiscal  year  1974,  there  were  about  40  task  forces. 
Additional  task  forces  were  created  during  fiscal  year  1975, 
and  at  one  point  43  task  force  programs  were  operating  and 
were  receiving  DEA  and  LEAA  support.   During  fiscal  '/ear 
1975,  about  600  State  and  local  law  enforcement  officers  and 
about  180  DEA  agents  were  assigned  to  the  various  task  forces. 
For  fiscal  year  1976,  the  program  has  been  reduced  to  22  1/ 
task  forces. 


1/As  of  September  30,  1975,  the  Detroit  task  force  was 
closed,  reducing  the  number  to  21. 
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The  following  taole  shows  LEAA  funding  and  an  estimate 
of  DEA  support  for  task  force  operations  during  fiscal  years 
1974  and  1975  and  that  projected  for  1976. 


Fiscal  year 


DEA 


LEAA 


-(millions  >- 


Total 


1974 
1975 
1976 


$4.4 
5.1 
2.8 


§7.1 
9.1 
6.8 


$11.5 

14.2 

9.6 


The  estimated  fiscal  year  1975  funding  by  cost  categories  is 
shown  below. 


DEA 


LEAA 


Total 


Salaries  and  benefits 
Operating  expenses 

and  equipment 
PE/PI 

Total 


$4,666,000    $4,050,000 


362,000 
112,000 


3,130,000 
1,920,000 


$5,140,000    $9,100,000 


$  8,716,000 

3,492,000 
2,032,000 

$14,240,000 


In  some  cases,  either  a  portion  or  all  of  the  salary  expense 
for  State  and  local  personnel  is  being  paid  by  their  agencies 
and  does  not  appear  in  these  charts.   In  addition,  DEA  equip- 
ment in  support  of  DEA  agents  is  not  included.   This  equipment 
is  officially  assigned  to  the  regional  offices. 

Information  showing  the  LEAA  and  DEA  funding  for  each  of 
the  43  task  forces  in  operation  during  fiscal  year  1975  is 
included  as  appendix  V.   We  requested  DEA  to  conduct  a  physi- 
cal inventory  of  the  DEA  equipment  being  provided  at  five 
selected  task  forces.   (See  app.  VI.)     ., 

During  fiscal  years  1974  and  1975,  a  State  planning 
agency  normally  was  the  grantee  for  a  task  force  or  several 
task  forces  in  an  area.   For  those  years,  LEAA  grants  funded 
100  percent  of  State  and  local  participation.   LEAA  is  al- 
lowed to  make  such  grants  for  developing  new  and  innovative 
methods  of  law  enforcement.   LEAA,  however,  questioned  the 
continued  use  of  this  type  of  grant  since  the  task  force  con- 
cept has  evolved  beyond  the  developmental  stage. 

Because  of  this  concern,  it  was  agreed  that  for  fiscal 
year  1976  all  task  force  projects  will  be  funded  through 
LEAA  discretionary  grant  funds,  which  require  State  and 
local  participants  to  provide  10  percent  of  the  total  grant 
amount.   The  10  percent  to  be  provided  by  State  and  local 
agencies  can  be  met  in  either  of  two  ways:   (1)  they  can 
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contribute  cash  or  (2)  they  can  meet  the  requirements  by 
hiring  new  employees  to  "backfill"  the  positions  of  per- 
sonnel assigned  to  task  forces. 

For  fiscal  year  1976,  the  program  has  been  reduced  to 
22  task  forces  because  of  a  reduction  in  LEAA  funds.   On 
the  basis  of  DEA's  evaluation  of  each  task  force  and  the 
probability  of  State  and  local  agencies  meeting  the  10- 
percent  matching  requirement  of  discretionary  funding,  a 
decision  was  made  as  to  which  task  forces  would  be  closed 
and  which  would  continue.   A  listing  of  the  22  task  forces 
to  be  funded  in  fiscal  year  1976;  the  level  of  LEAA  grant 
support;  and  an  estimate  of  DEA  support,  based  on  a  projec- 
tion of  the  number  of  agents  to  be  assigned  in  fiscal  year 
1976,  are  included  in  appendix  VII. 

While  no  decisions  have  been  made  for  fiscal  year  1977, 
DEA  and  LEAA  have  agreed  that  the  funding  mechanism  for  DEA 
task  forces  needs  to  be  changed  since  LEAA  has,  in  effect, 
relinquished  all  control  other  than  funding.   If  the  Depart- 
ment of  Justice  and  0MB  approve,  DEA  will  seek  additional 
budget  authority  for  fiscal  year  1977  and  incorporate  the 
funding  of  task  force  operations  directly. 

Results  achieved  in  relation 
to  stated  mission  or  objectives 

The  task  force's  mission  is  to  control  the  illicit  drug 
traffic  in  its  geographic  area  through  (1)  upgrading  the  level 
of  drug  enforcement  of  local  and  State  enforcement  agencies, 
(2)  targeting  its  efforts  at  a  higher  level--to  include  pri- 
marily street  and  middle  level  violators--but  not  restricting 
investigations  leading  to  upper  level  violators,  (3)  direct- 
ing its  activities  to  communities  where  adequate  resources 
are  not  available,  (4)  emphasizing  investigations  of  heroin, 
cocaine,  such  dangerous  drugs  as  amphetamine  and  barbituates, 
and  cannabis  (investigative  effort  is  not  to  be  expended  in 
petty  marihuana  cases),  and  (5)  coordinating  its  drug  en- 
forcement activities  with  the  appropriate  DEA  regional  or 
district  office. 

We  are  presenting  arrest  and  conviction  data  to  indi- 
cate results  achieved  by  task  forces.   As  discussed  in 
chapter  2,  however,  statistical  results  are  only  one  measure 
of  enforcement  and  do  not  form  the  sole  basis  for  determin- 
ing success. 

Organizationally,  DEA  regional  directors  are  responsible 
to  the  DEA  Administrator  for  task  forces  in  their  regions. 
They  serve  as  project  directors  of  the  task  forces,  but  the 
degree  of  control  that  a  regional  director  may  exert  over 
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task  force  operations  is  dependent  on  a  memorandum  of  under- 
standing between  DEA  and  State  and  local  law  enforcement 
participants.   Additionally,  some  task  forces  may  have  a  board 
of  directors  to  serve  various  administrative  functions.   In 
fiscal  year  1975,  for  example,  the  Pittsburgh  Task  Force  Board 
of  Directors  was  responsible  for  evaluating  the  unit's  perfor- 
mance, recommending  manpower  allocations,  approving  budgetary 
expenses,  and  screening  prospective  personnel. 

Each  task  force  is  headed  by  a  DEA  special  agent.   The 
ODALE  practice  of  using  Department  of  Justice  attorneys  has 
been  eliminated,  and  staff  from  other  Federal  agencies  are  used 
on  an  as-needed  basis  rather  than  as  a  permanent  assignment. 

DEA  headquarters  personnel  make  an  annual  evaluation  of 
task  force  progress  in  relation  to  its  mission.   As  a  result 
of  this  evaluation,  the  task  force  may  be  terminated,  con- 
tinued, or  expanded,  or  certain  corrective  action  may  be  rec- 
ommended to  increase  effectiveness. 

It  is  recognized  that  DEA's  policy  on  implementing  the 
mission  or  objective  of  task  forces  is  general.   This  was 
thought  appropriate  because  drug  problems  differ  among 
geographic  areas.   No  attempt  was  made  to  define  the  local 
operational  policies  of  a  task  force  with  the  intent  that 
this  could  best  be  determined  by  local  DEA  officials  and  the 
State  and  local  authorities. 

Results  of  the  task  forces  in  terms  of  arrests  and  con- 
victions as  reported  by  DEA  by  fiscal  year  are  shown  below. 

Arrests  Convictions 

FY  1974  4,000    '-■  •       1,934 

FY  1975  5,205  2,039 

Appendix  VIII  shows  the  results  of  the  43  DEA  task  forces 
receiving  LEAA  grant  funds  in  fiscal  year  1975. 

UNIFIED  INTELLIGENCE  DIVISION  ■■'■'' 

IN  NEW  YORK  CITY 


During  the  early  1970s,  New  York  City,  in  addition  to 
harboring  a  substantial  portion  of  the  nation's  drug  addicts, 
also  served  as  a  major  narcotics  distribution  center  for  the 
country.   Since  the  wider  the  range  of  drug-related  informa- 
tion available  to  narcotics  officers,  the  greater  the  likeli- 
hood that  those  officers  will  be  successful  in  their  investi- 
gations, many  experts  felt  that  an  integrated  drug  intelli- 
gence system  was  needed  in  New  York  to  help  combat  the  problem. 
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To  this  end,  representatives  of  the  Department  of  Justice  and 
New  York  City  met  to  discuss  a  system  which  would  develop  and 
disseminate  a  wide  range  of  information  to  those  law  enforce- 
ment people  who  need  it.   It  was  under  this  concept  that  UID 
was  conceived. 

Approved  by  the  Attorney  General  of  the  United  States, 
the  Administrator  of  DEA,  the  Mayor  of  New  York  City,  the 
Police  Commissioner  of  New  York  City,  the  Governor  of  the 
State  of  New  York,  and  the  Superintendent  of  New  York  State 
Police;  UID  began  operation  on  October  15,  1973. 

Basically,  UID  is  a  task  force  composed  of  DEA  agents 
and  officers  of  the  New  York  State  Police  and  New  York  City 
Police  Department.   They  are  supported  by  civilian  intelli- 
gence analysts  and  statisticians,  who  collect,  collate,  and 
analyze  information  concerning  drug  traffickers  and  patterns 
and  changes  in  the  drug  traffic  itself.   UID's  goals  and 
objectives  can  be  summarized,  as  follows: 

1.  Establish  the  nature  and  magnitude  of  the  drug 
problem  in  New  York. 

2.  Identify  current  leaders,  emerging  leaders,  and 
associates  in  the  drug  trade.  /;. 

3.  Establish  a  program  to  stimulate  the  flow  of 
information. 

4.  Establish  a  liaison  unit  to  insure  cooperation 
with  other  enforcement  agencies. 

5.  Initiate  indepth  investigations  of  persons, 
networks,  places,  etc. 

6.  Refer  information  coming  to  the  attention  of 
members  concerning  integrity  within  the  criminal 
justice  system. 

7.  Prevent  duplication  of  effort. 

UID,  funded  by  LEAA,  was  awarded  an  initial  grant  of 
$644,251  in  July  1974.   The  funds  have  been  used  for  salaries 
of  support  personnel,  operating  expenses,  and  equipment  for 
State  and  local  personnel;  $150,000  was  allocated  for  PE/PI . 

It  should  be  noted  that  DEA  agents  working  in  UID 
are  paid  by  DEA,  and  State  and  local  police  officers  are 
paid  by  their  respective  police  departments.   Vehicles  and 
support  for  DEA  agents  are  provided  by  DEA. 
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UID  is  presently  operating  with  the  funds  from  the 
initial  grant,  and  no  further  money  is  expected  from  LEAA. 
Beginning  in  fiscal  year  1977,  it  is  expected  that  UID 
will  require  approximately  $400,000  each  year  which  is 
tentatively  planned  to  be  incorporated  into  DEA's  budget. 

Basically,  the  information  gathered  by  UID  can  be 
categorized  into  four  areas,  according  to  DEA. 

1.  Basic  law  enforcement  intelligence  is  gathered  for 
UID  through  established  investigative  procedures.   It  may 

be  obtained  directly  by  UID  personnel  or,  more  often,  through 
Federal,  State,  and  local  law  enforcement  agencies  and  pri- 
vate citizens. 

Procedures  used  to  obtain  this  data  vary  but  include 
undercover  penetration  of  criminal  organizations,  surveil- 
lance (to  uncover  new  organized  crime  figures  and  new 
meeting  places),  and  interviews  with  complainants  and  pro- 
spective informants. 

Once  oDtained,  the  basic  law  enforcement  information 
is  translated  into  intelligence,  defining  criminal  methods, 
routes,  and  organizations  and  showing  the  interrelationship 
among  narcotic  networks. 

2.  Information  extracted  from  any  source  relating  to 
the  drug  abuse  problem  is  a  catch-all  category  of  infor- 
mation used  by  UID.   It  differs  from  raw  intelligence  not 
so  much  in  nature  but  in  source,  focus,  and  sometimes  util- 
ization.  As  an  example,  the  trends  in  heroin  price  and 
purity  inspired  UID  to  make  an  exhaustive  survey  to 
establish  statistical  information  regarding  drug  price 

and  purity  on  the  street,  thefts  of  drugs  from  pharmacies 
and  manufacturers,  methadone  admissions,  the  rate  of 
recidivism,  arrests,  and  so  forth.        ; 

Gathering  this  information  required  questioning  of 
police  officers,  medical  examiners,  defendants,  drug  users, 
individuals  involved  with  drug  rehabilitation,  and  chemists 
analyzing  drugs.   It  also  involved,  at  a  later  date,  under- 
cover purchases  of  drugs  at  the  street  level  by  UID  personnel 
to  determine  availability,  purity,  and  perhaps  country  of 
or  igin. 

A  liaison  unit  was  created  to  afford  UID  personnel 
access  to  sources  beyond  those  immediately  involved  with 
UID,  such  as  the  FBI.  .  "' 

3.  Published  information,  such  as  intelligence  bulle- 
tins; United  Nations'  reports;  and  information  on  newspaper 
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articles  and  different  projects  and  profiles,  is  periodically 
forwarded  by  UID  to  the  three  participating  agencies. 

4.   Information  concerning  the  integrity  of  any  seg- 
ment of  the  criminal  justice  system  which  comes  to  the 
attention  of  a  member  of  UID  is  reported  for  investigation. 
A  DEA  official  told  us  that  151  integrity  allegations  had 
been  received  by  UID  concerning  personnel  throughout  the 
criminal  justice  system  as  of  October  6,  1975.   Of  these, 
120  were  sent  to  the  New  York  Police  Department,  30  were 
sent  to  DEA's  Office  of  Internal  Security,  and  1  to  the  New 
York  State  Police. 

UID  is  a  repository  for  DEA  informant  files  in  the  New 
York  region.   Three  types  of  informant  files  are  maintained. 

— Class  I,  participating  informants,  who  usually 
have  a  criminal  record. 

— Class  II,  nonparticipating  informants,  usually 
a  business  proprietor  who  will  notify  DEA  of 
suspicious  buyers  of  drug  ingredients. 

— Class  III,  exempt  informants,  usually  persons 
whose  identity  is  extremely  sensitive  and 
whose  files  are  maintained  by  the  regional 
director .     ,  ^  .    .  .  i.-  ,  ,  >  ^ 

-  ■  ■        -'  -I 
These  sensitive  files,  maintained  by  the  regional 
director  and  DEA's  Planning  and  Evaluation  Group,  are 
subjected  to  rigid  security  procedures.   Access  to  the 
room  containing  the  informant  files  is  controlled  by  a 
card-activated  electric  door  strike,  which  is  part  of  a 
computer  controlled  access  system.   Access  to  this  room  is 
limited  to  17  persons.   They  are  the  regional  director, 
three  associate  regional  directors,  the  deputy  regional  c «- 
director,  seven  agents  and  three  secretaries  from  the 
Planning  and  Evaluation  Group,  the  deputy  chief  o£  UID 
and  an  LEAA  secretary.  .  ,  .....  :  - 

The  files  themselves  are  maintained  in  combination 
safes  and  combinations  are  known  only  by  nine  DEA  per- 
sons assigned  to  the  group  and  the  chief  of  field  support. 
Should  a  DEA  special  agent.  New  York  City  Police  Depart- 
ment officer,  or  New  York  State  Police  officer  assigned 
to  UID  choose  to  review  the  files  of  one  of  his  own  in- 
formants, he  must  complete  a  special  form  in  duplicate 
which  must  be  approved  by  his  supervisor.   Should  one 
UID  agent  or  officer  cnoose  to  review  the  informant  files 
of  another,  he  must  complete  the  same  form,  which  must  be 
approved  by  both  employees'  supervisors.  ,     .  „ 
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In  either  case,  the  supervisor  of  the  Planning  and 
Evaluation  Group  must  then  initial  the  form  before  the 
file  can  be  reviewed.   Only  in  rare  instances,  and  with 
special  approval,  can  any  other  party  review  any  in- 
formant files.   In  all  cases,  after  the  file  is  reviewed, 
one  copy  of  the  request  form  is  filed  in  the  informant 
file;  the  other  copy  is  retained  in  a  chronological  file 
for  these  forms. 

The  only  persons  allowed  to  review  the  informant 
files  without  such  records  being  made  are  personnel  of 
the  DEA  Inspection  Service.   Should  inspection  personnel 
wish  to  remove  an  informant  file  from  the  area,  they  must 
execute  a  receipt  to  be  kept  by  the  supervisor  of  the  Plan- 
ning and  Evaluation  Group;  the  DEA  regional  director;  asso- 
ciate regional  director;  or  chief  of  field  support,  UID. 

Another  function  of  UID  is  to  prevent  a  duplication 
among  the  enforcement  agencies.   This  function  is  so  vital 
that  UID  has  formalized  it  into  a  system  called  the  Drug 
Enforcement  Coordinating  System  (DECS).   The  idea  of  DECS 
is  simply  this:   Prior  to  investigation,  officers  enter  the 
names  of  the  suspects  into  DECS.   If  any  name  has  been  pre- 
viously registered,  a  "hit"  is  made.   When  an  ongoing  invest- 
igation is  found,  the  agency  working  the  case  and  the  agency 
seeking  clearance  to  initiate  a  case  are  notified.   The 
agencies  involved  confer  and  agree  on  action.   This  action 
may  take  the  form  of  a  joint  operation,  or  the  agencies  may 
cfioose  to  submit  the  information  to  the  one  agency  which 
can  best  conduct  the  investigation.  •■  , 

Since  UID's  inception,  approximately  11,400  submissions 
to,  and  approximately  4,200  inquiries  of,  DECS  have  been 
made,  with  474  "hits"  registered,  avoiding  as  many  as  474 
duplicate  investigations  which  might  have  otherwise  occurred. 
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'         I   •   :         CHAPTER  7 

PEA  CONTROLS  OVER  SEIZED  DRUGS 

The  Subcommittee  expressed  interest  in  controls  over 
seized  drugs  and  asked  for: 

1 ,    '  ;;  ('   > 

--"An  analysis  of  the  controls  exercised  by  DEA  over 
narcotics  seized,  including  any  information  avail- 
able on  the  nature,  quantity,  quality  and/or  street 
value  of  any  narcotics  unaccounted  for  after 
original  seizures." 

DEA,  through  purchase,  seizure,  and  surrender,  acquires 
large  amounts  of  narcotics  and  dangerous  drugs  in  its  criminal 
law  enforcement  duties.   Narcotics  are  an  extremely  high 
profit  commodity  in  the  illicit  market,  requiring  stringent 
security  measures  to  safeguard  the  narcotics  seized. 

During  the  2-year  period  ended  July  31,  1975,  DEA  ob- 
tained almost  37,000  drug  exhibits.   Appendix  II  shows  the 
amount  of  drugs  removed  in  the  United  States  by  DEA.   Many 
of  these  exhibits  are  still  being  held  as  evidence.   DEA 
identified  17  incidents  of  drug  losses,  nationwide,  which 
will  be  discussed  later. 

Our  review  indicates  that  DEA  has  established  written 
procedures  for  internal  controls  over  seized  drugs  which 
appear  to  provide  adequate  safeguards  if  properly  followed. 
However,  in  our  visit  to  the  DEA  regional  office  in  Los 
Angeles,  we  observed  that  some  prescribed  procedures  were 
not  being  followed.   DEA  officials  in  Los  Angeles  informed 
us  in  November  1975  that  steps  were  being  taken  to  insure 
that  these  procedures  will  be  adhered  to  in  the  future. 

INTERNAL  CONTROLS 

Most  seized  substances  must  be  retained  as  evidence. 
Seized  drug  evidence  must  be  properly  identified  (through 
laboratory  analysis),  sealed,  assigned  exhibit  numbers, 
stored,  used  as  evidence,  and  finally  destroyed  after 
court  proceedings.   DEA  has  established  procedures  to  be 
followed  by  agents  and  laboratory  personnel  in  handling 
seized  controlled  substances,  from  their  initial  seizure  to 
final  disposition.   These  procedures  are  designed  to  elim- 
inate loss  or  diversion  of  evidence  and  to  locate  any 
particular  item  of  evidence  in  the  shortest  time  possible. 
The  procedures  include 

— security  standards  for  evidence  storage  areas. 
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•.  : — the  documented  transfer  of  evidence  from  one 
party  to  another  to  maintain  an  accountable 
chain  of  custody, 

--periodic  accountability  inventories  of  drugs 
oeing  stored,  and 

--the  maintenance  of  a  drug  evidence  inventory 
file  for  each  regional  and  district  office, 
documenting  tne  total  drug  evidence  respon-        '' 
sibility  for  that  office. 

CONTROLS  WERE  NOT  STRICTLY  ADHERED  TO 

Although  none  of  the  previously  mentioned  17  drug 
evidence  losses  occurred  at  the  Los  Angeles  regional  office, 
we  noted  during  our  review  there  several  instances  where 
controls  had  not  been  adhered  to  and  where  the  possibility 
of  undetected  thefts  and  losses  existed.   If  an  item  was  lost 
or  stolen  it  would  not  be  detected  until  the  item  was  requested 
because  the  region's  periodic  inventory  would  not  disclose 
if  there  were  missing  drugs.   Also,  the  accountability  records 
were  not  always  complete,  the  vault  was  crowded,  and  evidence 
was  often  held  for  years  awaiting  disposition. 

DEA  procedural  controls  over  seized  drugs  require 
periodic  accountability  inventories  and  inventory  records 
to  be  kept  for  every  item,  of  evidence  stored.   The  Los      ^ 
Angeles  region  was  taking  the  required  periodic  physical 
inventory  but  was  not  verifying  the  results  with  inventory 
records.   As  a  result,  the  region  identified  only  what  drugs 
were  present  and  would  not  know  if  drugs  were  missing.   A 
regional  office  order  was  issued  in  May  1975  which  required 
inventories  to  be  reconciled  to  inventory  records  twice  a 
year.   Two  district  offices  have  responded  to  that  order, 
and  Los  Angeles  regional  officials  stated  that  they  will 
conduct  an  inventory  in  December  1975.  ^ 

Our  analysis  of  what  was  stored  in  the  DEA  Los  Angeles 
regional  vault  compared  to  what  was  shown  on  inventory 
records  showed  that  the  records  were,  in  some  cases,  incom- 
plete.  A  check  of  evidence  in  the  vault  revealed  33  evi- 
dence packages  that  did  not  have  a  corresponding  card  in 
the  inventory  file.   In  one  case  we  noted  that  95  grams  of 
heroin  were  in  the  vault,  although  listed  in  the  case         ■* 
file  as  being  destroyed.   Los  Angeles  officials  told  us  that 
they  are  revising  their  recordkeeping  system  to  strengthen 
controls  over  seized  drugs. 


i 


DEA  procedures  also  require  minimum  physical  security   -^ - 
standards  for  evidence  storage  areas.   In  July  1974  the  DEA 
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Los  Angeles  regional  office  pointed  out  that  a  large  quantity 
of  marihuana  was  being  stored  in  a  ground  floor  interroga- 
tion room  that  had  window  entrances.   This  room  did  not  meet 
minimum  security  requirements.   As  a  result  of  our  inquiry, 
the  marihuana  was  moved  from  the  room  for  destruction.   DEA 
regional  officials  stated  that  they  were  moving  into  new 
facilities  in  December  1975,  which  will  alleviate  the  storage 
problem. 

We  also  found  that  evidence  was  not  always  promptly 
destroyed.   The  case  agent  is  supposed  to  prepare  documents 
authorizing  the  disposal  of  evidence,  but  the  agent  is  not 
always  aware  of  the  current  status  of  the  court  case. 
Documents  authorizing  destruction  of  drug  evidence  were 
found  in  closed-case  files,  and  the  evidence  custodian  was 
still  holding  the  drugs.        ,   ,^      - 

Further,  the  evidence  custodian  duties  are  shared  by 
four  DEA  employees  on  a  part-time  basis.   Security  and 
accountability  would  be  improved  if  one  person  was  given 
the  duties  and  responsibilities  on  a  full-time  basis.   The 
conditions  described  produce  a  potential  for  theft  or  loss 
of  evidence  that  should  not  exist.   Los  Angeles  officials 
stated  that  they  will  request  a  full-time  custodian  and 
take  the  necessary  steps  to  insure  that  drug  evidence  is 
destroyed  promptly  when  no  longer  needed. 

INCIDENTS  OF  UNACCOUNTED-FOR 
LOSS  OF  EVIDENCE 

All  incidents  of  lost  or  stolen  drug  evidence  are  in- 
vestigated by  DEA's  Office  of  Inspections  and  Internal  Se- 
curity.  The  following  chart  summarizes  the  incidents  of 
DEA  drug  evidence  unaccounted  for,  after  original  seizure 
or  purchase,  from  July  1973  through  July  1975.  — .  ■  .. 

Lost 


As  a  re- 
sult of 
As  a     As  a      factors    Stolen 


Total   result   result  of   outside   by  indivi-   Lost     Under 
inci-   of  cor-  procedural   DEA     duals  out-  and  re-   investi- 
dents   ruption   failures  control   side  DEA   covered   gation 

17       2        5    ,..    4        2     ,, ,   a/6        1 

a/Three  of  these  incidents  involved  drugs  which  were  partially 
recovered.   One  is  also  included  under  "stolen  by  individuals 
outside  DEA"  and  the  other  two  under  "lost  as  a  result  of 
procedural  failures." 
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These  17  incidents  involved  at  least  33  separate  drug 
evidence  exhibits.   No  data  was  available  on  the  street 
value  of  tne  lost  exhibits. 

One  of  the  incidents  of  lost  evidence  due  to  corrupt 
DEA  personnel  resulted  in  the  loss  of  800  pounds  of  mari- 
huana.  The  800  pounds  of  marihuana  was  stolen  for  resale 
over  a  period  of  time  by  a  DEA  special  agent  from  a  DEA 
district  office  storage  facility.   The  agent  was  appre- 
hended, discharged,  prosecuted,  and  sentenced  to  5  years 
in  prison.   The  other  incident  of  unaccounted-for  seized 
drug  evidence  involving  the  corruption  of  DEA  personnel 
was  a  case  of  evidence  tampering.   In  this  case,  the  agent's 
buy  money  was  stolen  and  he  attempted  to  substitute  other 
drugs  for  those  he  was  supposed  to  have  purchased.   The 
agent  resigned  following  the  incident. 

The  five  incidents  of  lost  evidence  because  of  DEA 
procedure  failures  resulted  in  the  loss  of 

— 16.233  grams  of  heroin  (0.03  percent  purity). 

— 7.3  lbs.  of  marihuana. 

— 0.69  grams  of  heroin. 

In  the  four  incidents  outside  DEA's  control,  the  fol- 
lowing evidence  was  lost. 

— 17  grams  of  amphetamine. 

--7. 61  grams  of  cocaine. 

— 21  kilograms  of  marihuana  inadvertently  destroyed 
by  State  authorities. 

In  all  these  incidents,  State  or  court  officials  had  taken 
custody  of  the  evidence. 

The  two  incidents  of  evidence  stolen  by  non-DEA  per- 
sonnel included  104.6  grams  of  suspected  cocaine  stolen 
from  a  DEA  laboratory  and  748  grams  of  cocaine  stolen  by 
airport  ground  service  employees  while  the  evidence  was 
being  shipped  to  an  assistant  U.S.  attorney.   The  suspected 
cocaine  was  not  recovered.   About  677  grams  of  the  shipped 
cocaine  were  recovered,  leaving  71  grams  lost. 

CONCLUSION 

Internal  controls  over  seized  narcotics  and  dangerous 
drugs  require  adequate  safeguards  to  protect  drug  evidence 
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while  in  DEA's  custody.   DEA's  Los  Angeles  regional  office 
was  not  fully  adhering  to  established  safeguard  requirements, 
Similar  conditions  could  exist  at  other  DEA  field  offices. 
Therefore,  undetected  theft  or  loss  of  seized  drug  evidence 
is  possible.   DEA  needs  to  more  carefully  monitor  the  com- 
pliance of  its  personnel  with  established  drug  evidence 
controls . 
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CHAPTER  8 

SCOPE  OF  REVIEW 

Oui:  review  was  primarily  directed  toward  an  analysis 
of  DEA  and  its  predecessor  agencies,  BNDD  and  ODALE.   We 
also  reviewed  the  involvement  of  the  U.S.  Customs  Service, 
the  FBI,  and  LEAA  in  drug  law  enforcement  and  the  degree 
of  cooperation  that  exists  between  those  agencies  and  DEA. 

We  reviewed  policies  and  procedures,  correspondence, 
and  documentation  relating  to  each  agency's  approach  to 
drug  law  enforcement  and  the  exchange  of  intelligence  in- 
formation by  the  FBI  and  Customs  with  DEA.   Additionally, 
we  examined  and  analyzed  selected  DEA  investigative  case 
files.   Statistical  data  was  compiled  and  analyzed  regarding 
drug  seizures,  arrests,  and  convictions.   DEA,  Customs,  FBI, 
and  LEAA  officials  in  Washington,  D.C.,  were  interviewed 
as  were  those  of  the  former  BNDD  and  ODALE. 

We  visited  the  New  York,  Dallas,  Los  Angeles,  and 
Mexico  City  regional  offices  of  DEA  and  the  New  York,  Houston, 
and  Los  Angeles  regional  headquarters  of  Customs.   Other 
selected  review  areas  were: 

— DEA  district  offices  in  Newark,  San  Diego,  El  Paso, 
McAllen,  and  the  El  Paso  Intelligence  Center. 

--Customs  district  offices  at  Kennedy  Airport,  Laredo, 
El  Paso,  San  Diego,  and  the  TECS  Data  Center  in 
San  Diego. 

--FBI  field  divisions  in  Los  Angeles  and  New  York  City. 

— U.S.  attorneys'  offices  in  Seattle,  Los  Angeles, 
San  Diego,  and  New  York  City. 
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QlCnUcb  ^*?){aieo  ^cnale 

COMMITTEE  ON 
r,_^00'3C-5  GOVERNMENT  OPFRAT1CM3 

SENATE  PERMANENT  SUBCOMMITTEE 
ON  INVESTIGATIONS 
inmtvitrr  to  tec  :  ».  mis.  a:  ita  aoNC^'CSi)  :        , 

WASHINGTON.  D.C.     20510 

My  dear  Mr.  Staats:         M^^ch  6,  1975  '        - 

The  Permanent  Subccmmittee  on  Investigations  has  been  engaged  in 
an  ongoing  inquiry  into  the  Drug  Enforcanent  Administration.  The  scope  of 
this  inquiry  includes  allegations  concerning  the  effectiveness  and  the  in- 
tegrity of  the  DEA  as  well  as  its  entire  approach  to  Federal  narcotics  law 
enforcement.  Our  goal,  as  we  go  forv/ard  with  our  investigation,  is  a  thorough 
analysis  of  the  ability  of  the  agency  to  effectively  deal  v;ith  the  ever- 
increasing  narcotics  problon. 

It  is  ny  belief  that  the  General  Accounting  Office  cein  be  of  in- 
valuable assistance  to  our  effort.  Accordingly,  I  am  requesting  that  the 
General  Accounting  Office  examine  the  following  areas  which  are  of  major 
concern  to  the  Subcamniittee : 

1.  An  analysis  of  pxirchase  of  evidence/purchase  of  ''r"^- 
information  (PE/PI)  funds  used  by  DEA  as  an  approach 

to  drug  law  enforcearent  focusing  on  the  number  of  convictions 
and  significance  of  violators  convicted,  including  (a)  a 
study  of  the  amounts  of  Federal  dollars  allocated  to 
PE/PI  over  the  last  five  years  and  to  whom  these  dollars 
flow,  and  (b)  an  accounting  of  all  such  money  so  used 
since  the  creation  of  DEA. 

2.  An  analysis  of  the  results  of  the  BNDD/DEA,  U.S.  Custons 
Service,  and  the  former  Office  for  Drug  Abuse  Law  Enforcement 
efforts  in  drug  enf orcorent ,  frcm  fiscal  year  19.';  to  present, 
focusing  on  the  number  of  convictions,  nature  of  the  case, 
significance  of  violators  convicted,  and  the  nature,  quantity, 
quality  and/or  street  value  of  illicit  drugs  seized  as  v.'ell 
as  an  analysis  of  the  law  enforcement  methodology  utilized 

by  each  agency. 

3.  An  analysis  of  DEA  enforcanent  and  intelligence  manpower 
allocations  to  various  activities  and  functions  in  the 
agency. 


77 


689 


APPENDIX  I  APPENDIX  I 


4.  An  analysis  of  the  exchange  of  information  between 
Custcsns  and  DEA,  including  the  frequency  and  nature  of 
requests  for  inforiTation  or  assistance  by  one  agency  or 
the  other  and  the  disposition  of  such  request. 

5.  An  analysis  of  the  controls  exercised  by  DEA  over 
narcotics  seized,  including  any  information  available 

on  the  nature,  quantity,  quality  and/or  street  value  of  any 
narcotics  unaccounted  for  after  original  seizures. 

6.  An  analysis  and  accounting  of  any  "confidential  fund" 
maintained  by  DEA,  including  the  purposes  for  which  the 
funds  were  expended. 

7.  An  analysis  of  the  program  of  cross  designation  of  DEA 
agents  to  allo.-i   them  the  same  search  and  seizure  authority 
as  U.  S.  Custans  agents,  to  include  the  number  of  DEA  agents 
so  designated  and  the  number  and  quality  of  arrests  made 
and  convictions  obtained  by  them  in  this  capacity. 

8.  An  analysis  of  the  quantity  and  quality  of  intelligence 
infomation  exchanged  betv;een  DEA  and  the  U.S.  Custcnis 
Service  since  July  1,  1973  which  would  enable  both  agencies 
to  function  in  the  manner  intended  by  reorganization  plan  #2. 

We  also  understand  that  your  staff  has  done  considerable  work  on 
the  DEA  conpliance  programs  and  we  would  like  their  views  on  the  results  of 
these  programs. 

Since  time  is  of  the  essence  with  regard  to  certain  of  the  above 
itan:is,  it  would  be  appreciated  if  your  representative  contacted  Hcward  Feldman, 
Chief  Counsel  to  the  Subconrrdttee,  to  discuss  our  priorities  and  the  time 
required  for  your  studies. 

Your  cooperation  is  greatly  appreciated. 

sincerely 


Henry  M.  J, 
Chairman 


The  Honorable  Elmer  B.  Staats 
The  Corptroller  General 
of  the  United  States 
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•■jeCOMMlTTrt: 
HENXV   M.   JACKSON.   WASH..  C*tA| R , 4A.>t 


.tfMUr.'O   S.   Ml.  ■Xtt.    afAINC  Wll.<.l-.M   V-   NOiM,    JK..   OEt-  J^'-T*  B     /tO-FM.   ALA.  JACCS  K.   JAVir:     »t  ".  , 
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.■AI»C5  .■».   tcr  *■-.  AlA,  LOWILL^.  WClCKt".  JP.,  COHH.  LAWTOM  CMiLfl.  FUA.  »,ll  '  ■     ■"^**H. 


LAy.TC*lC'    U.-i.   rU-..  XWJN  CL£HN.  OMIO 

S*.M   Kt/-*/..    C*. 

iOHNGt.Cmi.OMlO  -  CHltr  CtA/NSCL 


M0WAR3  J.  f  LI 


KICHAMD  A.  Wr^QMAf* 
CHIir  COUNSEL  ANO  tTAFF  U'llECTOH 


trUART  M. (TATLCn 
CHlO  C'X.'-ZEL  TO  THE  MiHQh.TV 


■^Cnilcb  ^ia{cs5  ^enttlc 

COMM.TTEEON 

J  GOVERNMTNT  OPFRATIONS  '  •       '      -^^ 

g_]^8  3363  '■  ;-"  SENATE  PERMANENT  S'JL'CCMMITTEE  '        '.    .     '-     ''"• 

ON  IHVeSTIGATIONS 
(rimSUAKT  TO  6.  RES.  III.  WTM  CONCKESS) 

Washington.  D.c.    ZC510 

May  1,  1975 
My  decir  Mr.  Corptroller  General:       -  .  ,    ,        ^ 

Pursuant  to  our  continuing  investigation  of  the  Drug  Enforcement 
Administration,  I  rex^uest  that  the  Geieral  Accounting  Office  conduct  an  in- 
quiry of  the  following  pertinent  subjects  in  addition  to  those  identified  in 
my  letter  to  you  of  March  6,  1975: 

1.  A  study  ^nd  analysis  of  the  type  and  quality  of  cooperation 
that  exists  betv/een  the  Federal  Buureau  of  Investigation  and  the  Drug  Enforce- 
nent  Adidnistration  since  Reorganization  Plan  #2  vv-as  implemented  on  July  1, 
1973.  As  you  are  aware,  testimony  by  Administration  officials  before  the 
Congress  when  Reorganization  Plan  #2  was  being  considered,  indicated  that 
the  creation  of  DEA  would  enable  the  FBI,  for  the  first  tine,  to  beccsne 
actively  involved  in  drug  enforcement. 

Administration  witnesses  testified  that  the  FBI  would  participate 
with  the  DEA  in  narcotics  cases  by  providing  both  information  and  informants, 
especially  in  those  cases  dealing  with  organized  crime  figures  and  interstate 
and  international  conspiracies. 

It  is  ajpropriate,  therefore,  as  a  part  of  our  current  investigation, 
that  your  agency  determine  how  and  under  what  circumstances  the  FBI  has  cooperated 
with  DEA  in  the  developnent  of  major  narcotics  cases  and  whether  that  cooperation 
has  resulted  in  significant  disruption  of  narcotics  traffic. 

2.  A  study  and  analysis  of  how  federal  money  fron  LEAA  is  allocated, 
ty  DEA,  to  the  various  narcotics  Task  Forces  currently  in  cperaticn  in  the 
country. 

We  are  especially  interested  in  knowing  what  criteria  is  used  by 
DEA  for  determining  how  much  money  is  allocated  to  each  task  force;  how 
that  mcney  is  used;  and  what  results  have  been  achieved  in  relation  to  the 
stated  mission  or  objectives  of  these  task  forces. 

3.  A  study  and  analysis  of  the  Unified  Intelligence  Center,  a 
federally  funded  narcotics  related  operation  in  the  New  York  City  area. 
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V7ith  regard  to  this  center,  v.-c-  are  interested  in  deterr.iining  tha 
nature  and  scoj^a  of  its  operation,   the  o^wunt  of  federal  monies  involved, 
the  identity  of  participaiits  in  tlie  system,   the  t;ype  of  inforrmtion  utilised 
by  the  pajct-icipants  and  any  past  instar.ccn  of  misuse  of  this  irifcr'i?ation. 

The  results  of  your  inquiry  on  the  rratters  I  have  requested  will  be 
made  part  of  the  record  of  Subconmittee  hearings  en  the  operations  of  the 
Drug  Enforcement  Administration. 

toy  I  take  this  opportunity  to  express  my  appreciation  for  your 
cooperation  in  this  investigation. 


Sin,cerely,y^ 

Henry  M. Uackson 


Chairman 


Tlie  Honorable  Elmer  B.  Staats 

The  Ccrptroller  General 

of  the  United  States 
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OFFICE  FOR  DRUG  ABUSE  LAVJ  ENFORCEMENT 

ARREST,  CONVICTION,  AND  DRUG  REMOVAL  STATISTICS 

January  1972  through  June  1973 

ARRESTS: 

Narcotics                 7,308  \ 

Other  'I 769 

Total  8,077 


CONVICTIONS 
( note  a) : 

Narcotics  1,582 

Other  ir? 

Total  1,699 

DRUG  REMOVALS  (note  b)  -   •       <■■       '-•   ! -;  >. 

(seized  and  delivered):  .         '"' 

Heroin  (kilos)  105.2 

Opium  (grams)  230.73 

Cocaine  (kilos)  71.5 

Marihuana  (kilos)  8,559.2 

Hashish  ( kilos)  20.6              ,  ' 

LSD  (kilos)  5.6 
LSD  (d.u.)               54,312.5 

Methadone  (kilos)  3.5 

Methadone  (d.u.)  19.201 

a/ODALE  arrests  resulted  in  convictions  subsequent  to 

June  1973;  however,  these  statistics  were  not  available. 

b/No  information  is  available  on  the  purity  of  ODALE  drug 
removals. 
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APPENDIX    VI  AiPPEWDIX    VI 


INVENTORY    OF    PEA    EQUIPMEl-JT    AT 


Task    force 


Pittsburgh 


Denver 


Orlando 


Atlanta 
El  Paso 


FIVE  SELECTED  TASK  FORCES 

3 

AS  OF  AUGUST  1975 

Quanti 

ty   Type  of  item 

Value 

11 

Desks 

$  2,257 

2 

Clothing  lockers 

88 

2 

File  cabinets 

740 

4 

Chairs 

216 

1 

Safe 

354 

3 

Automobiles 

14,865 

3 

Radios  (leased) 

65 

( monthly ) 

2 

Desks 

$    270 

4 

Automobiles 

13,416 

2 

Radios 

1,000 

3 

Radios  (leased) 

58 

(monthly ) 

1 

Typewriter 

$    625 

1 

File  cabinet 

565 

3 

Desks 

958 

1 

Chair 

240 

2 

Credenzas 

234 

2 

Automobiles 

6,379 

2 

Radios  (leased) 

48 

(monthly) 

2 

Recorders 

430 

2 

Automobile  sirens 

360 

1 

Intelligence  Kel-Kit 

3,000 

■' 

1 

Truck 

1,700 

4 

Automobiles 

$14,810 

3 

Desks 

$    540 

5 

File  cabinets 

1,368 

3 

Chairs 

300 

1 

Credenza 

258 

1 

Paper  shredder 

500 

7 

Radios  (leased) 

280 

(monthly ) 

3 

Automobiles 

11,829 
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DEA  TASK  FORCE  FUNDING 


FISCAL  YEAR 

1976  PROJECTIONS 

Task  force 

LEAA  support 

DEA  support 

Total 

New  York 

$   249,446 

$   312,861 

$   562,307 

Long  Island 

331,697 

130,3  59 

462,056 

Rochester 

274,000 

26,072 

300,072 

Newark 

457,546 

156,4  30 

613,976 

Philadelphia 

550,861 

199,093 

749,954 

Pittsburgh 

554,566 

81,661 

636,227 

Atlanta 

418,517 

106,395 

524,912 

Orlando 

258,069 

53,197 

311,266 

Detroit  (note 

a)    365,290 

239,294 

604,584 

Chicago 

646,763 

244,248 

891,011 

Hammond 

97,945 

103,808 

201,753 

Mt,  Vernon 

111,816 

81,7  30 

193,546 

Kansas  City 

407,000 

310,257 

717,257 

Minneapolis 

113,000 

(b) 

113,000 

Austin 

166,194 

99,624 

265,818 

El  Paso 

160,447 

99,624 

260,071 

Lubbock 

79,000 

49,812 

128,812 

Denver 

457,648 

105,054 

562,702 

Phoenix 

300,000 

52,527 

352,527 

Los  Angeles 

254,669 

79,135 

333,804 

San  Diego 

381,045 

263,083 

644,128 

Reno 

114,465 

52,757 

167,222 

Total 

$6,749,984 

$2,847,021 

$9,597,005 

a/As  of  September  30,  1975,  the  Detroit  task  force  was  closed, 
b/Included  in  Kansas  City  budget. 
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ARREST  AND  CONVICTION  STATISTICS 


LEAA  FUNDED  DEA  TASK  FORCES 


FISCAL  YEAR  1975 


Task  force  city 


Boston 

Hartford 

New  York 

Buffalo 

Rochester 

Long  Island 

Newark 

Philadelphia 

Pittsburgh 

Baltimore 

Miami 

Atlanta 

Orlando 

Detroit 

Cleveland 

Columbus 

Chicago 

Hammond 

Indianapol is 

Mt.  Vernon 

New  Orleans 

Austin 

Dallas/Ft.  Worth 

Houston 

El  Paso 

Lubbock 

San  Antonio 

Kansas  City 

St.  Louis 

Minneapol is 

Denver 

Phoenix 

Albuquerque 

Seattle 

Spokane 

Portland 

Los  Angeles/Orange  County 

San  Diego 

San  Francisco 

Reno 

Honolulu 


Arrests 

Convictions 

81 

56 

7 

37 

5 

28 

43 

27 

79 

8 

147 

7 

74 

36 

299 

146 

174 

24 

259 

119 

83 

42 

214 

45 

65 

1 

162 

77 

94 

20 

29 

19 

140 

13 

94 

35   ;■  ■; 

21 

21    ' 

12 

2 

89 

71 

92 

31 

."•■ 

3m   - 

83  •  * 

114 

15 

229 

'35  '  ■'' 

123 

14  , 

117 

68^  ' 

126 

79 

60 

24 

105 

32 

220 

67 

269 

106 

46 

18 

135 

43 

87 

28 

115 

44 

ty 

124 

70 

625 

398 

110 

42 

21 

0 

5 

3 
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DEA  COMMENTS  ON  METHODOLOGY  USED 


TO  EVALUATE  THE  EFFECTIVENESS 


i 


OF  PURCHASE  OF  EVIDENCE 


The  basic  methodology  used  by  GAO  to  evaluate  the 
effectiveness  of  purchase  of  evidence  expenditures  was 
based  upon  an  ad  hoc  survey  employed  by  the  DEA  Los  Angeles 
Region  to  evaluate  a  related,  but  entirely  different  matter  — 
relative  allocation  of  PE/PI  expenditures  with  respect  to 
classes  of  defendants.   While  DEA  is  in  no  position  to 
refute  the  results  of  the  recommendations  covering  PE/PI 
policy,  we  do  feel  strongly  that  the  methodology  GAO  utilized 
is  insufficient  and  does  not  portray  an  adequate  picture 
of  the  derived  benefits  of  PE  utilization.   Very  basically, 
it  is  not  correct  to  assume  that  PE  is  expended  solely 
to  identify  higher  level  violators.   PE  does  serve  other 
purposes  and  an  evaluation  of  its  effectiveness  must  also 
take  into  consideration  how  well  these  other  purposes  are 
served  by  its  use.   For  example,  just  a  few  other  reasons 
for  expending  PE  funds  are: 

--To  obtain  strategic,  operational  and  tactical 
intelligence  not  related  to  the  instant  inves- 
tigation. 

— To  locate  and  seize  a  significant  cache  of  drugs. 

— To  obtain  the  most  unimpeachable  and  cost  effi- 
cient evidence  in  a  particular  investigation. 

— To  corroborate  information  and  statements  made  by 
a  potential  witness  to  enhance  his  future  credi- 
bility in  a  court  of  law. 

— To  protect  the  identity  of  an  informant. 

Even  if  we  did  assume  that  the  only  reason  for  expend- 
ing PE  is  to  identify  higher  level  violators,  then  the  GAO 
methodology  would  have  to  be  expanded  to  include,  among 
other  things,  the  impact  of  purchases  of  evidence  on  long- 
range  conspiracy  cases;  the  extent  to  which  evidence  pur- 
chased in  past  (closed)  cases  has  been  beneficially  used 
in  open  or  more  current  cases;  and  the  expanded  use  of 
evidence  and  defendants  to  develop  prosecutable  cases  by 
other  DEA  regions  than  the  one  in  which  the  original 
evidence  was  obtained.   One  other  very  important  point 
that  must  be  considered  is  the  fact  that  G-DEP,  the  data 
base  on  which  the  DEA  Los  Angeles  and  GAO  studies  were 


88 


700 


APPENDIX  IX  APPENDIX  IX 


based,  is  not,  in  and  of  itself,  a  sufficiently  sensitive 
indicator  measurement  of  PE  effectiveness.   G-DEP  is  a 
system  designed  to  classify  violators  according  to  their 
trafficking  capabilities.   It  does  not  reflect  how  a 
trafficker's  removal  would  impact  on  the  traffic. 
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APPENDIX  X  APPENDIX  X 

PRINCIPAL  OFFICIALS  RESPONSIBLE  FOR  ADMINISTERING 
ACTIVITIES  DISCUSSED  IN  THIS  REPORT 


Tenure  of  office 


From 


To 


DEPARTMENT  OF  JUSTICE 


ATTORNEY  GENERAL  OF  THE  UNITED  STATES: 
Edward  H.  Levi 
William  B.  Saxbe 

Robert  H.  Bork,  Jr.  (acting)   , ■ 
Elliot  L.  Richardson 
Richard  G.  Kleindienst 
Richard  G.  Kleindienst  (acting) 
John  N.  Mitchell 


Feb. 

1975 

Present 

Jan. 

1974 

Feb. 

1975 

Oct. 

1973 

Jan . 

1974 

May 

1973 

Oct. 

1973 

June 

1972 

Apr  . 

1973 

Feb. 

19  72 

June 

1972 

Jan. 

1959 

Feb. 

1972 

ADMINISTRATOR,  DRUG  ENFORCEMENT 
ADMINISTRATION: 
Henry.  S.  Dogin 
John  R.  Bartels 
John  R.  Bartels 


(acting ) 
Jr. 
Jr  .  (acting ) 


DIRECTOR,  BUREAU  OF  NARCOTICS  AND 
DANGEROUS  DRUGS  (note  a): 
John  E.  Ingersoll 

SPECIAL  ASSISTANT  ATTORNEY  GENERAL, 
OFFICE  FOR  DRUG  ABUSE  LAW 
ENFORCEMENT  (note  a): 
Myles  J.  Ambrose 

ADMINISTRATOR,  LAW  ENFORCEMENT 
ASSISTANCE  ADMINISTRATION: 
Richard  W.  Velde 
Donald  E.  Santarelli 
Jerris  Leonard 
Vacant 
Charles  H.  Rogovin 

DIRECTOR,  FEDERAL  BUREAU  OF 
INVESTIGATION: 

Clarence  M.  Kelley 
William  D.  Ruckelshaus  (acting) 
L.  Patrick  Gray  III  (acting) 
J.  Edgar  Hoover 


a/Effective 
new  DEA. 
DEA. 


July  1,  1973,  BNDD 
All  BNDD  and  ODALE 


June  1975 
Oct.  1973 
July  1973 


Aug.  1968 


Feb.  1972 


July  1973 
Apr.  1973 
May  1972 
May   1924 


Present 
May   1975 
Oct.  1973 


July  1973 


July  1973 


Sep. 

1974 

Present 

Apr  . 

1973 

Aug.  1974 

May 

1971 

Mar.  1973 

June 

1970 

May   1971 

Mar. 

1969 

June  1970 

Present 
July  1973 
Apr.  1973 
May   1972 


and  ODALE 
functions 


were  merged  in  the 
were  transferred  to 
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Tenure  of  office 
From  To 


DEPARTMENT  OF  THE  TREASURY 


SECRETARY  OF  THE  TREASURY: 

William  E.  Simon    ^  - 
George  P.  Shultz 
John  B.  Connally,  Jr. 
David  M.  Kennedy 

COMMISSIONER,  U.S.  CUSTOMS  SERVICE; 
Vernon  D.  Acree 
Edwin  F.  Rains  (acting) 

i\"t   Myles  J.  Ambrose  ■* 


May  1974 

June  1972 

Feb.  1971 

Jan.  1969 


May  1972 
Feb.  1972 
Aug.  1969 


Present 
May   1974 
June  1972 
Feb.  1971 


Present 
May   1972 
Feb.  1972 


.h'. 


■5  a 
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The  Drug  Abuse  Council,  Inc.  is  a  private,  tax-exempt  foundation  which  was 
established  to  serve  on  a  national  level  as  an  independent  source  of  needed 
research,  public  policy  evaluation  and  program  guidance  in  the  areas  of  drug 
use  and  misuse.  It  is  supported  by  the  Ford  Foundation,  Commonwealth 
Fund,  Carnegie  Corporation,  Henry  J.  Kaiser  Family  Foundation  and  the 
Equitable  Life  Assurance  Society  of  the  U.S. 

Through  its  publications  and  other  activities,  the  Council  hopes  to  provide 
non-partisan,  objective  information  and  analysis  and  serve  as  a  resource  for 
those  organizations  and  individuals  searching  for  new,  more  effective 
approaches  to  non-medical  drug  use  in  our  society. 

This  is  the  first  report  in  our  public  policy  series.  For  a  complete  publica- 
tions list,  please  refer  to  the  back  of  this  report. 

Address  inquiries  to: 

Publications 

The  Drug  Abuse  Council,  Inc. 
1828  L  St.,  N.W. 
Washington,  D.C.  20036 

This  report  was  prepared  by  Thomas  E.  Bryant,  M.D.,  James  V.  DeLong, 
Jim  Moore,  Eric  Hager  and  Peter  Goldberg  of  The  Drug  Abuse  Council  Staff, 
with  the  assistance  of  Susan  Saslow. 
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INTRODUCTION 


The  Drug  Abuse  Council  is  a  private,  non-profit 
institution  organized  as  a  national,  independent 
source  of  information,  policy  evaluation  and  re- 
search funding  in  the  field  of  non-medical  drug  use 
and  abuse.  The  Council  was  Created  in  February  of 
1972  by  a  group  of  major  foundations  in  response  to 
a  widely  felt  need  for  concerted  action  in  the  private 
sector  of  our  society.'  It  has  a  number  of  projects 
underway  designed  to  help  the  American  public 
make  more  informed,  balanced  and  effective  judg- 
ments about  the  complex  and  challenging  concerns 
arising  from  non-medical  use  of  drugs.^ 

In  undertaking  projects  and  in  devising  research 
strategies,  the  Council  has  attempted  to  address  the 
most  serious  concerns  of  the  American  public.  One 
of  these,  heroin  addiction,  is  the  most  feared,  ad- 
vertised and  seemingly  intractable  aspect  of  Ameri- 
ca's "drug  problem."  The  underlying  reason  for 
this  IS  the  belief  that  heroin  use  accounts  for  a  high 
percentage  of  urban  crime.  Recent  Drug  Abuse 
Council  staff  analyses  indicate  that  at  least  30  to 
40%  of  ail  heroin  is  purchased  with  the  proceeds  of 
burglaries,  robberies,  shoplifting  or  other  anti-prop- 
erty and  anti-person  crimes.' 

That  some  addicts  commit  crimes  to  support  their 
illicit  drug  use  is  deplorable.  However,  dealing  with 
the  social  cost  of  drug  addiction  is  a  complex  matter 
and  simplistic  solutions  ought  not  to  be  undertaken 
lightly,  lest  the  problem  be  made  worse.    In  deal- 


'  The  first  publication  of  the  Drug  Abuse  Council  surveyed 
the  drug  field  from  several  perspectives,  including  pharma- 
cology, treatment  and  rehabilitation,  and  federal  expenditures 
on  drug  abuse  control.  The  Drug  Abuse  Survey  Project,  Deal- 
ing With  Drug  Abuse  (1972). 

-  For  example,  the  Council  is  studying  various  theories  of 
drug  addiction,  occasional  heroin  users,  the  epidemiology  of 
drug  use,  and  selected  drug  treatment  programs.  Analyses  of 
these  and  other  subjects  are  published  periodically  by  the 
Council.    Refer  to  publications  list  at  the  back  of  this  report. 

^  Hoiahan,  with  Henningsen,  "The  Economics  of  Heroin,"  in 
Dealing  With  Drug  Abuse,  supra  note  1,  at  292. 


Ing  with  the  severe  problem  of  heroin  addiction, 
it  is  well  to  remember  the  physician's  credo,  "Above 
all  do  no  harm."  In  an  understandable  attempt  to 
reduce  the  grave  social  and  human  costs  of  heroin 
addiction,  various  so-called  "tough"  law  enforce- 
ment measures  are  being  proposed  in  this  country 
at  both  state  and  national  levels.  Some  of  the  most 
severe  proposals  would  amount  to  authorization  of 
life  imprisonment  for  almost  every  addict. 

The  Council  has  a  mandate  from  its  sponsors  to 
provide  objective  analyses  of  controversial  drug 
issues.  Thus,  this  paper  sets  forth  some  of  what  the 
Council  has  learned  as  a  result  of  its  research  and 
analysis.  It  also  highlights  pertinent  findings  of 
other   experienced    investigators   and   professionals. 

Our  most  strongly  held  belief  is  that  there  is  no 
simple  solution — legal,  medical  or  social — to  drug 
abuse  in  our  society.  To  pretend  there  is  ignores 
facts,  denies  history,  and  further  misleads  a  fright- 
ened and  confused  public.  The  use  of  mind-alter- 
ing drugs  is  too  complex,  too  related  to  a  multi- 
plicity of  social  and  human  factors  to  be  approached 
by  any  one  avenue.  Simple  solutions  may  make 
things  worse  rather  than  better. 

More  specifically,  detailed  studies  of  drugs  and 
their  effects,  of  past  efforts  to  control  drug  abuse, 
and  of  current  prevention  and  treatment  programs 
lead  us  to  believe  that  the  promise  of  stiffer  crimi- 
nal sanctions  will  not  provide  salvation  or  even 
respite.  The  reasons  for  this  deeply  held  concern 
regarding  "get  lough"  criminal  laws  to  solve  drug 
problems — including  the  crime  associated  with  them 
— are  set  forth  in  the  body  of  this  presentation. 

Comments  on  the  subject  are  grouped  under 
three  broad  headings: 

•  Would  stronger  criminal  sanctions  reduce 
crime  and  reduce  use  of  the  drugs  covered  by 
them? 

•  Would  they  do  active  harm? 

•  Are  they  necessary? 
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EFFICACY  OF  TOUGHER  CRIMINAL  PENALTIES 


At  the  outset  we  should  acknowledge  that  the 
ability  of  the  criminal  legal  process  to  affect  human 
behavior  is  generally  limited.'  Merely  passing  a  law, 
any  law,  does  not  make  people  change  their  be- 
havior. Laws  against  drunken  driving  have  been  in 
effect  for  decades  yet  incidents  of  this  kind  of  drug- 
related  crime  continue. 

Indeed,  there  may  well  be  negative  effects  that 
flow  from  over-reliance  on  the  criminal  justice  sys- 
tem to  handle  what  is  a  broadly-based  social  phe- 
nomenon. By  enacting  sweeping  laws  we  often 
hope  to  reduce  the  supply  of  specific  drugs.  How- 
ever, one  unintentional  effect  of  such  a  policy  may 
be  to  lead  drug  users  to  use  other,  potentially  more 
harmful  drugs. 

The  experience  in  this  country  has  repeatedly 
taught  us  this  principle. 

When  we  prohibited  alcohol  from  being  legally 
manufactured,  massive  increases  took  place  in  the 
use  of  illegally  manufactured — more  dangerous — 
alcohol.'  In  Vietnam,  when  the  Army  effectively 
clamped  down  on  marijuana  use  among  soldiers, 
the  nature  of  the  demand  for  drugs  was  not  affected, 
the  reasons  for  using  drugs  didn't  change.  The 
Drug  Abuse  Council  supported  eminent  Harvard 
psychiatrist.  Dr.  Norman  Zinberg,  in  his  travels  to 
Vietnam,  where  he  observed  that  the  soldiers 
turned  to  another  easily  purchased,  easily  con- 
cealed substance — heroin." 

This  does  not  imply  that  use  of  alcohol  or  mari- 
juana was  "good"  or  to  be  encouraged.  It  is  rather 
to  serve  caution.  We  sought  to  control  supply 
without  effectively  addressing  demand — and  what 
we  got  was  much  worse  than  what  we  had — and  it 
wasn't  what  we  expected. 

When  the  potential  effect  on  crime  of  legislation 
intended  to  control  illicit  drug  supply  is  considered, 
the  drugs  must  be  viewed  separately  because  they 
have  such  different  effects.  Cannabis  derivatives 
(marijuana,    hashish)    or   drugs    generally   classified 


*  For  an  excellent  discussion  of  the  law's  inherent  limitations, 
see  H-  Pacl<er,  The  Limits  of  Ihe  Criminal  Sanction  (1968).  5ee 
a/so  Hart,  "The  Aims  of  the  Criminal  Law,"  23  taw  &  Contemp 
Prob  401  11958). 

'■■  See  Brecher  el  al..  Licit  and  Illicit  Drugs  265-66  (1972). 

*5ee  New  York  Law  lournai  Dec.  6,  1971,  at  43,  where  Dr. 
Zinberg  summarized  that  portion  of  his  Vietnam  observations 
dealing  with  the  marijuana-to-heroin-switch. 


as  hallucinogens  or  psychedelics  (LSD,  mescaline,  or 
psilocybin)  simply  do  not  appear  to  cause  crime.' 
Laws  controlling  these  substances  will  have  a  mini- 
mal or  non-existent  impact  on  violent  crime.  The 
perceptual  distortions  and  mood  changes  character- 
istic of  these  kinds  of  drugs  tend  toward  the  anti- 
aggressive,  and  particularly  tend  to  preclude  the 
kind  of  sustained  aggressiveness  required  for  crimi- 
nal activity.*  There  is  every  indication  that  assault- 
ive, anti-social  behavior  is  generally  reduced.  Nor  is 
there  any  evidence  that  users  commit  crimes  to  be 
able  to  obtain  this  kind  of  drug;  such  drugs  do  not 
seem  to  create  the  kind  of  craving  that  drives  the 
user  to  ingest  them  regardless  of  their  cost.'  Again, 
this  does  say  the  use  of  such  drugs  is  good,  but 
rather  points  out  widely  accepted  facts  about  their 
effects. 

The  amphetamines,  most  of  which  are  legally 
manufactured  for  various  medical  uses,  present  a 
somewhat  more  complex  case.  Some  data  connects 
amphetamine  use  to  assaultive  behavior,  particularly 
when  it  is  used  repetitively  in  high  doses.  Very 
heavy  amphetamine  use  can  induce  paranoia  in  the 
user,  characterized  by  unfounded  suspiciousness, 
hostility,  and  delusions.  In  such  a  state  the  user  can 
form  an  impression  that  someone  else  is  about  to 
assault  him  and  act  preemptively."  No  definitive 
data  on  the  frequency  of  this  type  of  occurrence  are 
available,  but  someone  who  believes  himself  in 
imminent  danger  of  attack  because  of  drug-induced 


■  Tinklenberg,  Drugs  and  Crime  28-38  (cannabis);  70-72 
(hallucinogens)  (October  1972)  (consultant's  report  prepared 
for  the  National  Commission  on  Marihuana  and  Drug  Abuse; 
to  be  released  Summer  1973  as  part  of  Appendix  to  National 
Comm'n  on  Marihuana  &  Drug  Abuse,  Drug  Use  in  America: 
Problem  m  Perspective  (2d  report  1973)  (hereinafter  cited  as 
Tinklenbergl).  lared  Tinklenberg,  M.D.,  a  Stanford  University 
psychiatrist  familiar  with  all  the  research  on  the  relationship 
between  drugs  and  crime,  surveyed  the  available  literature  in 
his  report  to  the  Marihuana  Commission. 

'Tinklenberg  28-38  (cannabis);  68-69  (hallucinogens).  For 
detailed  discussions  of  cannabis  and  crime,  see  Canadian  Com- 
mission of  Inquiry  into  the  Non-Medical  Use  of  Drugs,  Cannabis 
75  et  seq  (Interim  Report  1972)  (Le  Dain  Commission);  Na- 
tional Comm'n  on  Marihuana  &  Drug  Abuse,  Marihuana:  A 
Signal  ol  Misunderstanding  67-59  (Fust   Report  1972). 

'See  McClothlin  &  Arnold,  "LSD  Revisited— A  Ten  Year 
Follow-up  of  Medical  LSD  Use,"  24  Archives  General  Psychiatry 
35.  48-49  ()an.  1971):  Tinklenberg  26  (on  cannabis).  See  also 
Brecher  et  al .  Licit  and  Illicit  Drugs  381-93  (1972).  (Consumers 
Union  Report). 

>°  Tinklenberg  52-56. 
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paranoia  is  not  a  rational  individual  who  fits  the 
logical  models  of  deterrence  for  which  the  criminal 
law  is  often  designed. 

The  real  issue  to  the  public  concerning  drug 
related  crime  involves  heroin.  It  Is  clear  that  heroin 
in  the  body  does  not  in  and  of  itself  induce  anti- 
social behavior.  It  causes,  rather,  an  inability  to 
concentrate,  apathy,  lessened  physical  activity,  and 
lethargy."  On  the  other  hand,  it  is  clear  that  heavy 
heroin  users  in  the  United  States  engage  in  crimes 
to  support  their  costly  habit.  It  is  the  addiction  to 
heroin  and  the  costs  of  maintaining  that  addiction, 
not  the  chemical  action  of  the  drug  itself,  that  are 
related  to  crimes  against  property  and  the  violent 
crimes  associated  therewith. 

The  exact  relationship  between  heroin  and  crime 
is  far  from  clear. 

Most  estimates  of  the  relationship  are  based  upon 
the  number  of  people  within  the  criminal  justice 
system  at  any  one  time  who  evidence  heroin  use  by 
screening  procedures  such  as  urinalysis.  Even 
assuming  these  numbers  are  accurate,  it  is  generally 
not  reported  what  percentage  of  persons  evidencing 
heroin  use  are  in  jail  for  the  commission  of  crimes 
against  property  or  crimes  of  violence,  e.g.,  assault, 
and  what  percentage  is  incarcerated  for  violation  of 
the  drug  control  laws  themselves,  e.g.,  possession  of 
an  illicit  drug.  Further,  there  are  undoubtedly  many 
persons  now  using  heroin  who  would  engage  in 
criminal  behavior  even  if  they  did  not  use  heroin. 
The  number  of  individuals  who  commit  crimes 
solely  to  purchase  heroin  is  simply  unknown." 

In  addition,  the  degree  of  dependence  upon 
heroin, — the  size  of  an  addict's  habit — presumably 
contributes  to  an  individual's  need  to  engage  in 
criminal  behavior — the  bigger  the  habit,  the  more 
money  he  must  have  to  sustain  it.  There  are  not  at 
present,  however,  accurate  testing  procedures  that 
can  gauge  degrees  of  dependence.  A  valid  positive 
urine  test  is  not  by  itself  a  reliable  indication  of 
real  addiction.  It  indicates  merely  that  a  certain 
drug  is  in  the  body  at  the  time  of  testing,  not  that 
the  subject  uses  it  constantly  or  regularly.  It  is  not 
known  how  many  of  the  estimated  total  heroin 
using  population  are  "chippers" — those  who  use 
heroin  only  occasionally — and  are  not  addicted  or 
dependent — and  who  do  not  commit  crimes  to  sup- 
port their  level  of  use.  There  is  evidence  that  some 
individuals  may  use  heroin  occasionally  for  up  to 
three  years  without  becoming  addicted." 


Because  of  these  complexities,  it  is  easy  to  exag- 
gerate the  connection  between  heroin  addiction 
and  crime.  Many  estimates  of  addict  related  crime 
are  based  on  the  false  assumption  that  an  addict's 
income  is  solely  derived  from  burglary  or  crimes 
against  persons.  In  many  cases  they  do  not  account 
for  income  derived  from  the  sale  of  narcotics,  prosti- 
tution or  from  legitimate  sources.  In  forwarding  his 
proposal  to  the  New  York  State  legislature.  Gover- 
nor Rockefeller  estimated  that  some  120,000  addicts 
in  his  state  alone  steal  $150  each  per  day  for  a  total 
of  $6.5  billion  per  year.  This  figure  should  be  con- 
trasted with  some  others: 

•  The  Federal  Bureau  of  Investigation's  1971  Uni- 
form Reports  report  a  national  total  of  $1.3 
billion  in  theft  for  the  preceding  year." 

•  A  1970  study  by  the  Hudson  Institute  estimated 
that  heroin  addicts  in  New  York  City  (about 
70,000  by  the  Institute's  estimates)  were  re- 
sponsible for,  at  most,  $500  million  in  theft 
per  year." 

•  Another  1970  economic  analysis  of  heroin  use 
using  both  the  Hudson  data  and  independent 
information  estimated  that  250,000  addicts  in 
the  nation  were  responsible  for  a  maximum 
$1.7  billion  in  crime." 

The  reality  of  crime  and  its  intense  concern  to 
everyone  must  not  be  soft  pedaled.  However,  it  is 
erroneous  to  assume  that  the  heroin  addiction  prob- 
lem and  the  crime  problem  are  the  same.  To  the 
extent  that  other,  badly  needed  anti-crime  measures 
are  delayed  because  money  necessary  to  implement 
them  has  gone  into  tougher  approaches  to  drug 
laws,  we  will  all  suffer. 

The  effect  of  tough  drug  control  legislation  on 
crime  can  be  deceiving  in  other  ways.  If  heroin 
users  commit  crimes  to  support  their  habits,  they 
must  commit  more  crimes  as  the  price  of  heroin 
rises.  Thus,  new  law  enforcement  efforts  which 
generally  seek  to  solve  the  drug  abuse  problem  by 
reducing  the  supply  of  illicit  drugs  could  have  a 
dual  effect.  While  they  might  tend  to  decrease 
crime  by  removing  drug-using  criminals  from  so- 
ciety, they  could  at  the  same  time  cause  more  crime 
to  be  committed  by  the  remaining  users.  Which 
trend  would  dominate  is  unpredictable. 

The  next  issue  concerns  how  such  legislation 
might  affect  the  use  of  the  drugs  in  question. 


"  Id.  at  57. 

"  For  a  discussion  of  how  difficult  such  a  calculation  is,  see 
1.  Chein  e(  al  The  Road  lo  H  Narcotics,  Delinquency,  and 
Social  Policy  327-28  (1964). 

"  Powell,  "A  Pilot  Study  ot  Occasional  Heroin  Users,"  28 
Archives  General  Psychiatry  S86  (April  1973)  (Research  for 
this  article  was  supported  by  The  Drug  Abuse  Council). 


■*  1971  Uniform  Crime  Reports  15,  21,  22,  29, 

'5  Singer  and  Newitt,  Po//cy  Concerning  Drug  Abuse  in  New 
York  State — Volume  I:  The  Basic  Study  8-10  (Hudson  Institute 
1970), 

'"  Holahan,  with  Henningsen,  "The  Economics  of  Heroin," 
in  Dealing  With  Drug  Abuse,  supra  note  1,  at  290-91. 
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While  cataloguing  the  problems  and  failures  of 
old  laws,  we  all  loo  often  tend  to  assume  that  new 
laws  will  work  perfectly.  We  are  discussing  one  of 
the  most  difficult  areas  of  law  enforcement.  Sales 
of  drugs  are  technically  "victimless"  or  "consensual" 
crimes,  and  there  are  few  if  any  complaining  wit- 
nesses. Usually  the  police  must  proceed  by  using 
undercover  methods,  gaining  the  confidence  of  the 
seller  and  ultimately  making  a  purchase  which  pro- 
vides the  evidence  for  a  conviction.  No  police 
department,  no  matter  how  dedicated  and  efficient, 
can  develop  prosecutable  cases  out  of  more  than  a 
few  sales,  or  expect  to  convict  a  careful  seller 
except  by  the  most  painstaking  work.  This  is  a 
fundamental  problem  for  drug  law  enforcement 
agencies.  It  has  been  a  fundamental  problem  for 
sixty  years. 

This  is  far  from  the  first  time  in  our  history  that 
heavy  penalties  are  being  put  forward  as  ihe  solu- 
tion to  drug.use.  In  1914,  for  example,  the  Harrison 
Act  outlawed  the  non-medical  use  of  narcotics,  yet 
by  the  mid-1920's,  almost  one-third  of  the  inmates  in 
federal  prisons  were  incarcerated  on  drug  charges." 
The  use  of  illicit  drugs  in  our  society  was  not  cur- 
tailed. In  1951  Congress  provided  that  federal  drug 
offenders  would  receive  a  two-year  mandatory 
minimum  sentence  for  a  first  conviction,  with  no 
probation  or  suspended  sentence  on  subsequent 
convictions,  and  in  1956  the  federal  penalties  were 
made  even  more  severe.  The  mandatory  minimum 
sentence  for  certain  offenses  was  raised  to  five 
years  and  the  law  allowed  juries  to  impose  the  death 
sentence  on  anyone  over  21  who  sold  heroin  to 
anyone  under  21."  Similar  penalties  were  adopted 
in  many  states."  By  the  early  1960's,  many  groups — 
including  the  Federal  Bureau  of  Prisons  itself — criti- 
cized mandatory  minimums  as  a  cumbersome  and 
ineffective  method  of  controlling  drug  abuse.'"  The 
following  years  saw  attempts  at  treatment  through 
civil  and  criminal  commitment  in  New  York  and 
California  as  well  as  the  federal  level,"'  an  approach 
which  did  not  provide  the  longed-for  panacea. 
Substituting  the  word  "hospital"  for  the  word 
"prison"   simply   didn't   change   the   nature   of   the 

"  D.  Musto,  The  American  Disease:  Origins  ol  Narcotics 
Control  184  &  n.  7  (1973)  David  Musto,  M.D.,  a  fellow  of  The 
Drug  Abuse  Council  and  an  assistant  professor  of  history  and 
psychratry  at  Yale  University,  spent  five  years  researching  the 
history  of  American  drug  control  efforts. 

'**  The  events  surrounding  passage  of  the  1951  and  1956  acts 
are  discussed  in  R,  King,  The  Drug  Hang-Up  America's  Fihy 
Year  folly  88-90  11951  act],  142-50  [1956  act]  (1972). 

"  Brecher,  supra  note  9,  at  56-60;  King,  supra  note  19. 
at  154-55 

-*^  Musto,  supra  note  18,  at  237 

-'  For  a  detailed  discussion  of  the  problems  created  by  the 
federal  Narcotic  Addict  Rehabilitation  Act  of  1955,  see  Federal 
Drug  Abuse  Programs  300-09,  393-405  (1972)  (a  report  to  the 
Criminal  Law  Section  of  the  American  Bar  Association  and  The 
Drug  Abuse  Council  by  the  Task  Force  on  Federal  Heroin 
Addiction  Programs). 


problem.  In  1970  new  federal  statutes  abolished 
most  mandatory  minimums,""  a  move  widely  sup- 
ported. 

A  further  historical  comparison  is  relevant.  Refer- 
ences have  been  made  recently  to  the  Japanese 
experience,  where  supposedly  intense  police  efforts 
and  harsh  penalties  were  supposedly  successful  in 
countering  the  widespread  abuse  of  injectable 
methamphetamine  (speed)  between  1945  and 
1955."  There  has  been  insufficient  comprehensive 
research  on  what  happened  in  Japan  when  large  war 
stockpiles  of  amphetamines  were  dumped  onto  the 
civilian  market.  Injectable  methamphetamine  is 
characterized  by  high  physical  and  psychological 
toxicity.  The  human  body  cannot  tolerate  sustained 
use.  Many  such  users  in  this  country  eventually  turn 
to  other  drugs  such  as  heroin  or  barbiturates  to 
ease  these  debilitating  effects.'*  One  report  indi- 
cates that  the  number  of  heroin  users  began  to  in- 
crease in  Japan  in  1949  and  reached  a  peak  in 
1961."  Another  1969  report  concluded  that  the 
subsequent  increase  in  narcotic  use  may  be  attrib- 
uted to  or  at  least  is  connected  with  the  prior 
incidence  of  injectable  methamphetamine  use.'" 
It  may  well  be  that  the  methamphetamine  epidemic 
in  Japan,  because  of  the  severe  debilitating  effects 
of  the  drugs,  ran  its  course.  It  is  at  least  question- 
able that  harsh  penalties  were  as  critical  as  often 
claimed.  As  other  observers  of  the  Japanese  ex- 
perience have  noted,  the  sanctions  were  not  so 
severe  as  they  were  surely  enforced.^' 

Similarly,  medical  personnel  in  San  Francisco's 
Haight-Ashbury  state  that  widespread  heavy  meth- 
amphetamine use  died  out  after  a  year  or  two  with- 
out the  Japanese-style  law  enforcement  effort,  pre- 
cisely because  of  these  physical  and  psychological 
characteristics  and  effects.^' 


2=  E.g.,  21  U.S.C.  §841  (b)  (trafficking  penalties);  21  U.S.C. 
§  844  (a)  (maximum  one-year  sentence  for  first  conviction  for 
possessing  any  controlled  substance,  including  heroin).  But 
see  21  use  §  848  (mandatory  minimum  10-year  sentence  for 
anyone  engaging  in  "continuing  criminal  enterprise,"  a  com- 
plicated and  seldom-invoked  category  of  drug-dealing). 

-'  See  generally,  N.Y.  Temp.  Comm'n  to  Evaluate  Drug  Laws, 
How  People  Overseas  Deal  With  Drugs,  7-31  (Legislative  Docu- 
ment No.  11,  March  1973). 

"  Cay  el.  a/.,  "Short-Term  Heroin  Detoxification  on  an  Out- 
patient Basis,"  6  International  lournat  ol  Addictions,  241,  243, 
252  (June  1971). 

•^  Kato,  "An  Epidemiological  Analysis  of  the  Fluctuation  of 
Drug  Dependence  in  lapan,"  4  Intl  I.  Addictions  591,  598 
(1969). 

-'■  Brill  &  Hilrose,  "The  Rise  and  Fall  of  a  Methamphetamine 
Epidemic:  )apan  1945-55,"  1  Seminars  in  Psychiatry  179,  187- 
89  (May  1969). 

-"  Dunne,  "Japan  Can  Teach  Us  About  Drug  Control,"  News- 
day,  Jan.  12,  1973,  at  51. 

'^  For  a  thorough  introduction  to  amphetamines  and  meth- 
amphetamine, with  particular  references  to  experiences  in 
California,  see  the  collection  of  articles  in  2  journal  ol  Psy- 
chedelic Drugs  (No.  2,  Fall  1969). 
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POTENTIAL  ADVERSE  CONSEQUENCES 


Our  second  general  concern  is  whether  there  is  a 
substantial  risk  that  "get  tough"  laws  and  law  en- 
forcement efforts  will  do  active  harm  and  make  the 
drug  problem  worse.  There  are  significant  risks 
that  more  stringent  penalties  would  exacerbate 
some  aspects  of  the  drug  problem.  These  risks  have 
to  be  v/eighed. 

In  some  ways  the  drug  problem  is  like  a  balloon 
— squeezed  in  one  place  it  tends  to  expand  in 
another.  At  the  beginning  of  this  statement,  I  briefly 
mentioned  our  Vietnam  experiences  with  drugs  as 
one  example  of  this  "balloon"  effect.  Let  me  pursue 
this  effect  further.  Psychoactive  substances  have 
been  used  by  mankind  since  the  beginning  of 
recorded  history.  They  are  widely  available  and 
new  ones  are  made  available  almost  daily. 

We  suspect  that  if  tough  new  laws  could  succeed 
in  significantly  diminishing  the  use  of  the  proscribed 
drugs,  at  least  three  things  could  happen; 

•  There  will  be  a  steady  rise  in  alcoholism.    It 

has  been  well  documented  that  many  herom 
addicts  turn  to  alcohol  during  periods  of  ab- 
stention from  heroin.'"  Treatment  programs 
report  that  one  of  their  most  perplexing  prob- 
lems are  patients  who  give  up  heroin  but  begin 
engaging  in  heavy  drinking,  with  all  its  unde- 
sirable manifestations  for  the  individual  and 
society. 

•  There  will  be  an  Immediate  and  large  rise  in  the 
use  of  barbiturates,  which  are  generally  not 
covered  by  drug  control  legislation.  Following 
Operation  Intercept  a  few  years  ago — the  effort 
to  close  the  Mexican  border  to  marijuana — at 
least  one  study  found  a  significant  increase  in 
the  use  of  barbiturates  (and  other  drugs,  in- 
cluding alcohol)  by  a  sample  group  in  Southern 
California.^"  Other  observers  have  frequently 
agreed.  Since  chronic  heroin  users  are  in  much 
more  urgent  need  of  powerful  drugs  than  mari- 
juana users,  the  pressure  to  switch  to  barbitu- 
rates would  possibly  be  even  stronger  for  them. 
There  have  been  reports  that  British  heroin 
users  supplement  their  legal  dosages  with  bar- 
biturates." 


Indeed,  such  a  switch  seems  to  be  already  occur- 
ring here.  Barbiturates  are  widely  used  medically 
and  are  thus  much  more  difficult  for  governments  to 
control  than  heroin.  Observers  of  the  drug  scene, 
particularly  on  (he  West  Coast,  have  already  re- 
ported a  noticeable  tendency  of  young  drug  users  to 
choose  barbiturates  over  the  opiates  at  eady  stages 
of  drug  experimentation.''' 

Unfortunately,  this  is  a  bad  bargain  from  the 
user's  standpoint.  So  far  as  researchers  know  at 
present,  heroin  use  does  not  in  and  of  itself  cause 
physical  or  mental  degeneration.  Barbiturates  use 
carries  greater  potential  harm  from  overdose  deaths 
and  brain  damage.  Withdrawal  can  be  fatal  in  a 
significant  number  of  cases.'' 

•  There  will  likely  be  a  marked  increase  in  the 
introduction  of  new  and  more  potent  psycho- 
active drugs  with  new  and  unknown  side 
effects.  When  pressure  is  put  on  the  illicit  drug 
distribution  system,  that  system  generally  reacts 
by  making  available  drugs  of  higher  potency 
and  less  bulk.  After  the  Harrison  Act  in  1914, 
opium  for  smoking  or  drinking  almost  dis- 
appeared. It  was  replaced  by  injectable  heroin 
of  one-tenth  the  bulk  and  more  than  ten  times 
the  power.  When  Iran  initiated  death  penalties 
for  opium  traffickers,  the  traffickers  began  deai- 
ing  in  heroin.  It  is  theoretically  possible  to 
synthesize  opiate-like  substances  many  times 
stronger  than  heroin  itself,  and  laws  seeking  to 
curtail  the  supply  of  heroin  would  seem  to  pro- 
vide substantial  incentives  for  the  underground 
chemist  to  do  so. 

The  same  thing  may  be  true  of  other  drugs. 
One  of  the  reasons  hashish  (a  concentrated  form  of 
marijuana)  is  increasingly  popular  is  because  of  the 
pressure  of  the  law  enforcement  system  on  mari- 
juana. Hashish  is  much  smaller  in  bulk  and  thus 
easier  to  import  clandestinely."  For  the  user,  it 
is  easier  to  hide,  thus  making  detection  more  diffi- 
cult. 

There  is  no  way  to  judge  the  magnitude  of  these 
changes,  but  we  can   predict  that  the  illicit  drug 


'"See,  eg,  D.  Waldorf,  Careers  in  Dope  130,  134-35  (1973). 

■*''  McCiothlin,  Jamison,  &  Rosenblatt,  "Marijuana  and  the 
Use  of  Other  Drugs,"  228  Nature  1227,  1228-29  (Dec.  19,  1970). 

3'  Dimbleby,  "Horn  of  Plenty:  The  Wide  Open  British  Drug 
Scene,"  New  Republic,  April  3,  1971,  at  15;  see  a/so  May, 
"Narcotics  Addiction  and  Control  in  Great  Britain,"  in  Dealing 
With  Drug  Abuse,  supra  note  1,  at  374. 


^2  Cay,  supra  note  24,  at  252-53. 

3'  laffe,  "Drug  Addiction  and  Drug  Abuse,"  in  The  Pharma- 
cological Basii  o/  Therapeutics  276,  290-91  (4th  ed  L.  Goodman 
&  A.  Cilman  1970). 

^'  Canadian  authorities  attribute  the  significant  shift  from 
marijuana  to  hashish  in  thai  country  to  American  law  enforce- 
ment pressures.   Cannabis,  supra  note  8,  at  146. 
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dealers  will  be  very  Inventive.  The  potential  market 
is  very  large  and  the  potential  profits  are  enticing. 

There  are  other  potentially  harmful  effects.  The 
risk  to  police  undercover  agents  will  increase,  as 
will  the  risk  to  those  who  are  merely  suspected  of 
being  undercover  agents.  The  pressure  for  official 
corruption  will  rise  markedly.  For  soft  drugs,  such 
as  hashish  and  LSD,  the  casual  purveyor  will  likely 


be  driven  out  of  the  distribution  system  and  re- 
placed by  more  hardened  professionals.  The  aliena- 
tion of  the  youthful  counterculture  will  be  in- 
creased. And  of  course,  there  will  be  the  large 
logistical  problems  presented  by  incarcerating  addi- 
tional thousands  of  persons  for  life,  by  subjecting 
many  new  persons  to  the  vagaries  of  the  criminal 
justice  system,  and  by  diverting  needed  resources 
to  attacks  against  street  pushers. 


IV 
NECESSITY? 


On  the  basis  of  Drug  Abuse  Council  activities  and 
research  efforts,  this  question  arises:  "Is  this  neces- 
sary?" 

Tougher  criminal  sanctions  against  non-medical 
drug  use  assume  that  our  current  approaches  are  not 
working  to  improve  the  drug  abuse  situation.  This 
is  simply  not  true,  particularly  with  regard  to  heroin 
addiction,  and  perhaps — as  some  responsible  ob- 
servers are  saying — even  with  drug-related  crime.'' 

This  does  not  imply  that  we  have  all  the  answers, 
that  we  have  done  all  the  research  needed,  that  the 
battle  is  won.  The  experts  know,  drug  users  know, 
and  the  public  knows,  that  is  not  true. 

It  is  to  say  there  are  reliable  signs  that  things  are 
improving,  progress  is  being  made. 

Federally  funded  treatment  programs  have  in- 
creased from  16  in  January  of  1969  to  more  than 
400  in  November  of  1972,  capable  of  offering 
treatment  to  more  than  100,000  people  each  year  in 
addition  to  the  non-federal  capacity  capable  of 
treatmg  more  than  100,000  people  per  year.'"  Local 
treatment  program  operators  are  beginning  to   re- 


'^  See,  e.g.,  Dupont  &  Green,  The  Decline  of  Heroin 
Addiction  in  the  District  ol  Columbia  (paper  submitted  to  the 
Fifth  National  Conference  on  Methadone  Treatment,  Wash- 
ington, D.C  ,  .March  17-19,  1973)  (Proceedings  of  Conference  to 
be  published  Summer  1973). 

3«  Spec/a/  Analyses:  Budget  ol  the  Uiited  States  Govern- 
ment—f/sca/  year  1974  288  (1973)  (a  book  of  detailed 
explanations  that  accompanied  the  President's  budget  recom- 
mendations to  Congress). 


port  believable  statistics  documenting  decreasing 
involvement  in  crime  by  individuals  in  treatment. 
These  reports  are  coming  from  methadone  main- 
tenance programs  and  drug-free,  abstinence,  thera- 
peutic programs.'" 

There  is  clear  evidence  of  measurable  values  of 
treatment  programs  in  terms  of  strong  societal  con- 
cerns. Addicts  in  treatment  are  becoming  able  to 
function  in  society,  available  for  training  and  jobs." 

Now  would  be  the  worst  time  to  disparage  or 
abandon  these  efforts  because  only  now  are  suf- 
ficient resources  beginning  to  be  available  to  deal 
with  serious  drug  abuse  as  a  massive  problem.  Now 
is  the  time  to  establish  a  system  of  evaluation  and 
mechanisms  for  reallocating  resources  from  those 
programs  that  don't  work  to  those  programs  that 
are  working.  Now  is  the  time  to  investigate  and 
improve  techniques  for  dealing  with  the  perplexing 
multiple  or  "poly"  drug  use  being  increasingly 
encountered  in  our  communities.  Now  is  the  time 
for  active,  creative  outreach  and  recruitment  to 
treatment. 

Efforts  in  supported  employment  of  ex-addicts 
should  be  expanded,  because  the  lack  of  jobs  for 


•'"  See,  e.g.,  Deleon,  Holland,  &  Rosenthal,  "Phoenix  House: 
Criminal  Activity  of  Dropouts,"  222  Journal  of  American 
Medical  Association  686  (Nov.  6,  1972)  (report  on  New  York 
City  drug-free  therapeutic  community). 

'^  NY  Temp,  Comm'n  to  Evaluate  Drug  Laws,  Employing 
the  Rehabilitated  Addict  11-46  (1973). 
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rehabilitated  addicts  impinges  upon  successful 
treatment  efforts  in  a  number  of  ways.  In  one 
sense,  it  is  part  of  the  social  pathology  of  the  ghetto 
which  drives  youngsters  into  drug  experimentation 
and  addiction.  In  another  sense,  the  lack  of  jobs 
constitutes  a  disincentive  for  those  considering  entry 
into  treatment  programs.  Finally,  the  absence  of 
jobs  probably  encourages  many  who  are  on  the 
road   to   rehabilitation   back  into  addiction. 

Evidence  suggests  that  one  of  the  best  predictors 
of  successful  treatment  is  employment  prior  to 
treatment."  How  devastatingly  ironic  to  observe 
that  about  40%  of  the  men  16-21  years  of  age 
living  in  New  York  City's  low-income  areas  are  un- 
employed or  not  in  the  labor  force."  Treatment 
programs  are  now  beginning  to  devote  more  effort 
to  vocational  training  and  job  development,  and 
these  approaches  are  beginning  to  pay  off.  On  the 
other  hand,  the  rehabilitated  addict  faces  incredible 
barriers  to  employment.  Government  agencies — 
federal,  state  and  local — often  refuse  not  only  to 
employ  such  individuals  but  indeed  refuse  to  assist 
them  in  seeking  employment  as  they  assist  other 
unemployed  citizens."  These  attitudes  and  laws 
can  and  must  be  changed. 

Significantly,  we  seem  to  finally  be  learning  a  few 
important  things  about  the  prevention  of  drug 
abuse.  We  have  learned  that  scare  tactics  and 
horror  films  not  only  don't  work,  but  can  be 
counterproductive.  We  have  learned  that  factual 
educational  presentations  detailing  the  effects  of 
drugs  are  insufficient.  We  are  learning  that  we  must 
begin  early  with  our  children  when  they  are  devel- 


^^Vailiant,  "The  Natural  History  of  Narcotic  Drug  Addiction,*' 
2  Seminars  in  Psychiatry  486,  494  (1970). 

*^  Bureau  of  Labor  Statistics,  Social,  Economic,  and  Labor 
Force  Characteristics  ol  Resident's  in  New  York  City's  Low 
Income  Areas  24  (Middle  Atlantic  Regional  Report  No.  30, 
Sept.  19721. 

*^  H.  Ward,  Testimony  before  New  York  City  Commission  on 
Human  Rigfits,  )an.  9,  1973,  on  file  at  The  Drug  Abuse  Council, 
Inc.  See  also  Ward,  'The  Role  of  Governments  in  Employment 
Discrimination,"  to  be  published  m  the  upcoming  Proceedings 
of  the  5th  National  Conference  on  Methadone  Treatment. 
Hugh  Ward  is  a  consultant  to  The  Drug  Abuse  Council. 


oping  their  individual  value  judgments  and  learning 
how  to  make  decisions.  Educational  efforts  eluci- 
dating the  potential  harm  of  certain  dangerous  drugs 
cannot  be  isolated  from  education  with  regard  to 
other  value-oriented,  similar  phenomenon  such  as 
overeating  and  under-exercising.  Once  again,  we 
have  learned  in  this  field,  simple  solutions  don't 
effectively  address  complex  problems. 

As  with  treatment  and  rehabilitation  efforts,  it 
would  be  tragically  irresponsible  to  abandon  prom- 
ising preventive  approaches  just  as  they  are  begin- 
ning to  show  signs  of  hope.  Parents,  schools, 
churches,  and  public  officials  must  instead  be  en- 
couraged to  understand  and  support  these  new  cre- 
ative developments,  which  now  are  too  few  in 
number.  These  programs  require  critical  evaluation 
and  monitoring.  The  techniques  and  mechanisms 
must  be  tried  in  different  settings. 

Certainly,  our  law  enforcement  agencies  and 
correction  officials  too  are  learning  from  the  mis- 
takes of  the  past  and  from  their  experimental  efforts 
in  trying  new  approaches.  Witness  the  number  of 
diversion-from-the-criminal-justice-system  programs 
being  supported  around  the  country  which  look 
promising." 

None  of  these  observations  adds  up  to  a  solution. 
No  one  can  say  to  the  public  that  their  fears  are 
groundless  or  their  concerns  unjustified.  The  com- 
plex problems  of  drug  use  and  misuse  are  very  much 
with  us  and  probably  will  be  for  a  long  time.  We 
must  be  modest  in  our  expectations. 

On  the  other  hand,  we  must  in  all  honesty  say  to 
the  public  that  there  are  encouraging  signs  of  hope 
and  progress.  Now  is  not  the  time  to  take  a  leap 
into  the  unknown,  especially  when  we  have  valid 
reasons  to  believe  that  the  unknown  harbors  the 
real  potential  for  making  things  worse. 


^-  See  The  Strategy  Council,  Federal  Strategy  for  Drug  Abuse 
and  Drug  Traffic  Prevention  155-59  (1973)  (prepared  pursuant 
to  The  Drug  Office  and  Treatment  Act  of  1972).  But  see  Drug 
Use  in  America,  supra  note  7,  at  262  (questions  diversion 
premise  that  all  drug  users  are  sick  and  need  treatment). 
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Many  of  us  think  of  drug  abuse  as  an  experience 
unique  to  the  America  of  the  1960s  and  1970s.  It  is 
not.  While  history  provides  no  simple  answer  to  the 
problem  of  drug  control,  it  raises  a  flag  of  caution 
about  the  likelihood  that  a  policy  of  stringent 
penalties  will  substantially  alter  present  patterns  of 
drug  use.  Mistakes  in  past  control  policies,  of 
course,  are  not  by  any  means  the  sole  cause  of  to- 
day's complicated  drug  problems,  but  they  have 
added  confusion  to  and  misguided  elforts  at  an 
already  perplexing  subject. 

Before  1914  many  drugs  that  are  presently  out- 
lawed were  legal  and  commercially  available. 
Heroin,  for  example,  was  introduced  commercially 
in  1898;  morphine  had  made  its  appearance  as  a 
painkiller  during  the  Civil  War.  Much  of  the 
debate  about  drug  policy  early  in  this  century 
centered  not  around  outlawing  drugs  but  rather 
around  the  question  whether  doctors  or  pharmacists 
were  best  suited  to  dispense  drugs.  By  1914,  on  the 
basis  of  less-than-reliable  information  and  publicity, 
many  prominent  people  felt  that  the  opiates  and 
cocaine  caused  insanity  and  prompted  criminal 
conduct,  based  at  least  in  part  upon  fears  of  sub- 
versive foreigners  and  alien  groups  such  as  Chinese 
immigrants  who  smoked  opium  '  and  southern 
blacks  who  reportedly  used  cocaine.'  Similar  fears 
of  marijuana's  effects  were  later  voiced  when  its  use 
by  Mexican  laborers  in  the  Southwest  became 
known.' 


'  for  a  more  detailed  historical  analysis,  see  D.  Muslo,  The 
American  Disea.se  Origins  ol  Narcotics  Control  (1973)  [here- 
after cited  as  Musto].  David  Musto,  M.D.,  is  a  Drug  Abuse 
Council  Fellow  and  an  assistant  professor  of  history  and 
psychiatry  at  Yale  University.  See  a/so  R.  King,  The  Drug 
Hang-Up:  America's  Filty-Year  Folly  (1972).  This  section  relies 
heavily  upon  the  Musto  and  King  books. 

-  Musto  4-6 

'  Musto  6-8. 

'  Musto  219-20.  For  a  detailed  discussion  of  mari|uana  con- 
trol laws  in  (he  United  Slates,  see  Bonnie  &  Whitebread,  "The 


The  Harrison  Act,  passed  by  Congress  in  1914, 
marks  the  beginning  of  attempts  to  eliminate  the 
supply  of  drugs.  From  1919,  when  the  Harrison  Act 
received  a  constitutional  stamp  of  approval  by  the 
Supreme  Court,"'  until  Congress  passed  the  Narcotic 
Control  Act  in  1956,  the  legal  side  of  the  drug  pic- 
ture was  one  of  increasingly  severe  punishments  for 
selling  and  often  for  possession.  During  this  period, 
no  attendant  decreases  occurred  in  drug  use  and 
abuse.  In  fact,  an  increase  in  most  categories  took 
place. 

It  is  significant  that  in  1919,  when  attacks  began 
on  advocates  of  providing  drugs  such  as  heroin  to 
users,  or  at  least  to  addicts,  Prohibition's  disastrous 
anti-alcohol  crusade  was  launched.  We  learned  our 
lesson  about  how  not  to  control  alcohol;  we  have 
not  learned  that  lesson  yet  with   respect  to  drugs. 

The  1920s  saw  an  increase  in  federal  enforcement 
efforts,  with  many  arrests  of  smugglers  and  peddlers 
and  threats  to  doctors  who  considered  prescribing 
drugs  for  heavy  users  or  addicts.  Federal  judges  and 
juries  dealt  harshly  with  drug  offenders.  By  the 
mid-1920s  almost  one  third  of  the  inmates  in  fed- 
eral prisons  were  drug  offenders.'^  Coupled  with  en- 
forcement efforts  were  numerous  privately  financed 
publicity  campaigns  to  discourage  drug  use.  As  we 
now  know,  what  are  commonly  called  "hard"  drugs 
were  not  eliminated  during  the  period,  and  drug 
use  did  not  decline. 

)ust  as  post-World  War  I  fears  had  contributed  to 
the  strict  enforcement  approach  begun  in  1919,  at 
the  end  of  World  War  II  federal  officials  feared  in- 
creased drug  smuggling  and  a  surge  in  drug  use, 
both  prompted  in  part  by  addicted  veterans.  The 
head  of  the  Federal  Bureau  of  Narcotics,  one  of  the 


Forbidden  Fruit  and  the  Tree  of  Knowledge;  An  inquiry  into 
the  Legal  History  of  American  Marihuana  Prohibition,"  56 
Virginia  Law  Renew  971  (1970). 

■^  Linited  Stales  v.  Doremui,  249  U.S.  86  (1919)  (5-4  decision). 
See  also  Webb  v  United  States,  249  US  96  (1919). 

'■■  Muslo  184  &  n.  7. 
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forerunners  of  today's  Bureau  of  Narcotics  and 
Dangerous  Drugs,  advocated  mandatory  minimum 
sentences  for  first  drug  offenders  as  a  deterrent.  In 
1951,  when  drugs  liad  become  linked  in  many  minds 
with  subversive  foreign  plots,  just  as  they  had  dur- 
ing the  Red  Scare  of  1919,  Congress  enacted  the 
following  scheme:  federal  drug  offenders  were  to 
receive  a  two-year  mandatory  minimum  for  a  first 
conviction,  with  no  probation  or  suspended  sen- 
tence on  subsequent  convictions. 

Five  years  later  federal  penalties  were  made  even 
more  severe,  apparently  in  response  to  a  pattern  of 
drug  traffickmg  a'nd  use  that — at  best — was  not  on 
the  decline.  The  Narcotic  Control  Act  of  1956 
raised  to  5  years  the  mandatory  minimum  sentence 
for  certain  offenses  and  allowed  juries  to  impose 
the  death  sentence  on  anyone  over  21  who  sold 
heroin  to  anyone  under  21.'  Similarly  stiff  penalties 
were  set  in  many  states. 

By  the  early  1960s,  many  groups — including  the 
Federal  Bureau  of  Prisons  itself — criticized  manda- 
tory minimums  as  a  cumbersome  and  ineffective 
method  of  controlling  drug  abuse  and  addiction. 
The  use  of  drugs  was  increasing  across  the  board, 
from  marijuana  to  herom,  despite  strong  federal  and 
state  laws  and  diligent  efforts  by  law  enforcement 
personnel.  In  1962  the  Supreme  Court  declared  that 
drug  addiction  could  not,  in  and  of  itself,  be  a 
crime."  One  year  later,  a  presidential  commission 
recommended  relaxing  the  mandatory  minimum 
penalties  for  sale  offenses  and  eliminating  them  for 
mere  possession.'"  The  following  years  saw  at- 
tempts at  treatment  through  civil  and  criminal 
commitment  in  New  York  State  and  at  the  federal 
level,  an  approach  not  without  its  problems.  Sub- 
stituting the  word  "hospital"  for  the  word  "prison" 
didn't  change  the  nature  of  the  problem. 

Under  the  1970  federal  statute  governing  the  sale 
of  narcotics,  mandatory  minimums  were  eliminated 
for  all  but  one  special,  hard-to-prove  category," 
with  heroin  trafficking  carrying  a  possible  15  year 
penalty  for  the  first  offense  and  a  30  year  sentence 
for  the  second  offense.'"  This  approach  has  been 
widely  supported. 

The  cycle  of  panaceas  for  drug  abuse  has  returned 
once  again  to  the  seemingly  clear-cut  massive  pun- 
ishment approach.  Yet  to  be  faced  are  the  hard 
questions  that  must  be  confronted  if  public  officials 
wish  to  avoid  another  disappointing  and  expensive 
"solution."     Our    society    must    squarely    face    the 

'  For  a  discussion  of  the  1951  and  1956  acts,  see  King, 
supra  note  1,  at  88-90  (1951  act),  142-50  (1956  act), 

9  Musto  237. 

»  Robinson  v.  CMornia,  370  U.S.  660  (1972). 

'"  President's  Advisory  Commission  on  Narcotic  and  Drug 
Abuse,  Final  Report  39-43  (Nov.  1963). 

"  U.S.C.  §848  (Ihe  "continuing  criminal  enterprise"  section, 
carrying  a  mandatory  minimum  sentence  of  10  years). 

"21  U.S.C.  §841  (b). 


question  of  how  widespread  and  firmly  entrenched 
the  use  of  many  mind-altering  drugs  has  become  in 
this  country.  Public  officials  must  also  become 
familiar  with  the  large  variety  of  drugs,  the  varia- 
tions in  their  effects  on  individuals,  and  the  extent 
of  use  of  particular  drugs,  before  a  decision  is  made 
to  classify  and  attempt  to  control  dozens  of  drugs 
as  equally  dangerous. 

To  bring  our  historical  study  into  present-day 
perspective,  we  must  not  overemphasize  law  en- 
forcement efforts  which  are  directed  at  the  ultimate 
consumer  of  the  illegal  drug,  because  that  is  the 
very  bottom  rung  of  what  in  some  cases  is  an 
elaborately  constructed  distribution  system.  Espe- 
cially with  illegal  and  powerful  drugs,  governmental 
leaders  must  acknowledge  the  present  extent  and 
tenacity  of  the  drug  trafficking  and  distribution 
system,  built  as  it  is  upon  a  strong  and  fairly  con- 
sistent consumer  demand.  It  is  imperative  that  we 
consider  the  impact  that  increased  law  enforcement 
efforts  could  have  on  the  operations  of  these  dis- 
tribution systems. 

The  best  information  available  on  the  domestic 
distribution  system  of  illegal  drugs  depicts  a  strati- 
fied system  of  no  fewer  than  six  levels."  These 
levels  range  from  the  non-drug-using,  profit-seek- 
ing importer  at  the  top,  down  to  the  drug-using 
street  level  pushers  who  sell  drugs  primarily  to  sup- 
port their  own  habits.  The  reasons  for  the  number 
of  intermediary  levels  are  economic  and  traditional 
as  well  as  practical.  Of  concern  to  us  here  is  that 
this  chain  is  used  to  protect  the  impenetrability  of 
the  upper  echelons  of  this  system  from  justifiable 
prosecutions. 

The  lowest  levels  of  this  chain  are  generally  more 
vulnerable  to  arrest  because  their  transactions  are 
more  visible  and  conducted  with  many  people. 
The  higher  one  moves  up  this  chain  the  more  im- 
pervious to  arrest  one  becomes:  this  is  because  you 
deal  with  fewer  and  more  trusted  associates  and  in 
more  protected  environments.  Also,  each  level  of 
the  system  deals  only  with  the  levels  immediately 
above  and  below  to  retain  as  much  anonymity  as 
possible. 

Proposals  for  stiffer  penalties  do  nothing  to  help 
identify  and  incarcerate  higher-ups  in  the  drug  dis- 
tribution network.  Indeed,  those  proposals  that 
also  would  restrict  or  eliminate  plea  bargaining  may 
make  convictions  of  large-scale  dealers  more  diffi- 
cult by  taking  away  from  prosecutors  and  judges  the 
power  to  offer  small-scale  dealers  reduced  sen- 
tences in  return  for  information  on  dealers  higher 
in  the  system.  In  sum,  proposals  that  appear  to  "get 
tough"  with  drug  dealers  may  be  counterproductive 
or,  at  best,  do  nothing  more  than  do  present  laws. 

^^  Preble  and  Casey,  "Taking  Care  of  Business — Tfie  Heroin 
User's  Life  on  the  Street,"  4  Int'l.  I.  Addictions  1,  5-14  (March 
1969). 
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The    classifications    of    drugs    in    any    proposed 
legislation  should  reflect  existing  knowledge  about 
the  different  natures  and  dangers  of  different  psy- 
choactive substances^    In  the  current  atmosphere  of 
panic  about  drugs  much  legislation   is  introduced 
that  fails  to  do  this.    For  example,  provisions  which 
would  require  life  imprisonment  for  anyone  com- 
mitting a  crime  after  ingesting  an   illegal  drug  can 
include  substances  which  themselves  have  little  or 
no  relationship  to  cnminal  behavior.    No  one  has 
ever  connected  manjuana,  hashish,  or  the  hallucino- 
gens with  increased  criminality,  at  least  not  since  the 
scare  stories  of   the   "Reefer  Madness"   era.     Even 
opiates  are   related   to   criminal   behavior  only   be- 
cause   of    their    high    cost    and    addictive    nature. 
Someone  who  must  have  the  drug  may  be  forced  to 
steal  to  support  the  habit,  but  there  is  no  indication 
that    someone    who    can    afford    the    heroin    habit 
without   crime   is   particularly   dangerous.     In    fact, 
because  of  heroin's  tranquilizing  effects,  the  reverse 
might  be  true.   Only  for  a  few  drugs  is  there  reason 
to  believe  in  the  existence  of  a  direct  link  between 
the  pharmacological  action  of  the  drug  and  a  pro- 
pensity to  violence.    This  is  somewhat  true  for  the 
amphetamines;  it  is  also  true  for  certain  short-acting 
barbiturates.'   And,  finally,  it  is  true  for  alcohol,  the 
one    drug    that    is    never    included    in    anv    drastic 
legislation,' 

It  is  important  that  laws  that  attempt  to  control 
the  widespread  use  of  psychoactive  drugs  have 
rational,  factual  bases  if  they  are  to  be  at  all  effec- 
tive. Public  policies  which  do  not  coincide  with  the 
actual  causes  and  characteristics  of  drug  use  cannot 
meet  the  expectations  attached  to  them  and  can 
result  only  in  additional  and  unnecessary  harm  to 
drug  users  and  to  the  disillusionment  of  the  public 


'Irwin,  "A  Rational  Approach   to   Drug  Abuse  Prevention' 
2  Conlemporarv  Drug  Problems  3  (Spring  1973). 


AMPHETAMINES 

While  many  varieties  of  amphetamines  can  be 
ingested  orally,  the  most  serious  form  of  abuse  in- 
volves "speed,"  the  popular  term  for  high-dose 
injectable  methamphetamine.^  Speed  use  is  charac- 
terized by  a  high  degree  of  physical  and  psycho- 
logical toxicity.'  After  a  prolonged  "speed  binge"  of 
several  days,  injecting  speed  intravenously  many 
times  per  day  and  not  stopping  to  eat  or  sleep  the 
user  stops  or  crashes.''  He  may  stop  because  of 
fatigue,  because  of  the  development  of  paranoia,  or 
simply  because  he  runs  out  of  drugs."  Whatever  the 
reason,  severe  depression  usually  follows  the  crash. 
This  depression  is  a  major  factor  In  the  development 
of  a  repetitive  and  compulsive  pattern  of  abuse/ 
and  it  is  now  recognized  as  a  genuine  withdrawal 
symptom."  The  speed  freak  tends  to  inject  more  to 
counteract  this  depression." 

The  paranoid  ideation  that  is  often  incident  to  a 
speed  binge  can  develop  very  quickly.  In  some 
cases  the  user  can  compensate  for  this,  since  peer 
reassurance  and  personal  experience  inform  him 
that  this  is  going  to  occur  and  that  it  is  drug-related 
and  not  permanent.'"  After  prolonged  use,  how- 
ever, the  condition  can  become  permanent 
whether  the  user  is  on  drugs  at  the  time  or  not. 
Some  observers  believe  that  this  ultimate  reaction 


3  Kramer,  'Introduction  to  Amphetamine  Abuse,"  2  journal 
at  Psychedelic  Drugs  2  (October  1969). 

'  Smith  and  Fisher,  "Acute  Amphetamine  Toxicity,"  2 
lournal  ol  Psychedelic  Drugs  49  (Fall  1969) 

=  Id. 

'  Smith,  "The  Characteristics  of  Dependence  in  High-Dose 
Methamphetamine  Abuse,"  4  Inl'l  /  Addictions  ASA  (Sep- 
tember 1969).  *^ 

'  Id-  at  455. 

"  Id.  at  458. 

"Id. 

'"  Kramer,  supra  note  3,  at  7. 
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to  chronic  speed  use  is  inevitable."  Most,  if  not 
all,  users  recover  from  even  the  most  profound 
intellectual  disorganization  after  six  months  or  a 
year  of  abstinence.'" 

It  is  far  from  clear  that  the  same  things  happen 
with  oral  amphetamines.  One  of  the  major  reasons 
for  intravenous  amphetamine  use  is  the  high  dosage 
and  rapid  action  that  can  be  achieved  through 
injection."  When  oral  administration  is  used  the 
effects  may  be  less  pernicious  because  of  a  slower 
rate  of  absorption."  Theoretically,  however,  the 
very  heavy  use  of  oral  amphetamines  should  lead  to 
approximately  the  same  types  of  results. 


OPIATES 


There  is  general  agreement  that  no  present  evi- 
dence exists  that  opiate  use  causes  long-term  physi- 
cal or  psychological  degeneration.  Long-term  users 
show  no  intellectual  deterioration."  Opiates  can 
relieve  anxieties,  tensions,  feelings  of  inadequacy 
and  other  emotional  conditions,'"  and  the  behavior 
of  persons  under  the  influence  of  opiates  tends  to 
be  tranquil  and  nonaggressive.  The  drug  also  tends 
to  produce  an  inability  to  concentrate,  apathy, 
lessened  physical  activity,  and  lethargy." 

There  is  no  question,  however,  that  opiate  users 
in  the  United  States  often  engage  in  robbery  and 
other  criminal  behavior.  There  are  two  common 
explanations  for  this  correlation.  First,  opiate  use 
is  a  deviant  activity.  So  is  the  commission  of  crimes. 
It  is  not  surprising  to  find  that  a  person  who  is 
deviant  in  one  way  also  tends  to  be  deviant  in 
another.  In  this  view,  both  crime  and  opiate  use  are 
manifestations  of  the  actor's  basic  deviance,  but  are 
not  necessarily  causally  connected." 

The  second  view  is  that  addicts  commit  crimes  to 
support  their  addiction.  However,  it  is  a  mistake  to 
assume  that  all  addiction  is  supported  by  crimes 
against  persons  and  property.  Addicts  also  derive 
substantial   income — possibly  up   to   half — through 


"  Id 

"Id  at  12. 

'^  Drug  Abuse  Survey  Project,  Dealing  With  Drug  Abuse  107 
(1972). 

X  Id. 

'=  Brecher  e(  a/ ,  licit  and  Illicit  Drugs  27  (1972). 

"W.  atll. 

'"  Tinklenberg,  Drugs  and  Crime  (consultant's  report  preparer^ 
for  the  National  Commission  on  Marihuana  and  Drug  Abuse) 
15  (1972). 

"*  National  Commission  on  Marihuana  and  Drug  Abuse.  Drug 
Use  in  America:  Problem  in  Perspective  172  (Second  Report, 
Match  1973). 


consensual   crimes  such  as  prostitution,  gambling, 
or  selling  drugs  or  from  legitimate  sources. '° 

We  do  know  that  opiate  users  are  less  likely  to 
commit  homicide,  rape,  and  assault  than  are  users 
of  alcohol,  amphetamines  and  barbiturates." 


PSYCHEDELICS  (HALLUCINOGENS) 

While  many  factors  influence  the  effect  of  psy- 
chedelic drugs — LSD,  mescaline  and  psilocybin,  for 
example — most  users  and  observers  believe  that  the 
perceptual  distortions  and  mood  changes  so  charac- 
teristic of  these  drugs  preclude  aggressive  behavior, 
particularly  the  kind  of  sustained  aggressiveness 
required  for  criminal  activity."' 

Nor,  for  several  reasons,  do  these  drugs  lend 
themselves  to  chronic  use: 

•  No  physiological  dependence  develops; 

•  Daily  use  leads  to  an  increase  in  tolerance  for 
the  drug  that  vitiates  the  effect; 

•  The  so-called  trip  tends  to  lose  its  appeal  as 
the  user  becomes  more  familiar  with  the  ex- 
perience.''^ 

There  is  every  indication  that,  except  for  very 
occasional  panic  reactions,  assaultive,  antisocial  be- 
havior is  not  increased  and  may  be  reduced. 


HASHISH 

Hashish  is  produced  by  scraping  the  thick  resinous 
material  secreted  by  the  flowers  of  the  marijuana 
plant  (cannabis  sativa).  The  Canadian  Commission 
of  Inquiry  into  the  Non-Medical  Use  of  Drugs  (the 
LeDain  Commission)  concluded  in  its  interim  report 
on  cannabis  that,  among  non-industrial  countries 
where  cannabis  use  is  widespread,  it  is  not  a  signifi- 
cant cause  of  serious  crime  or  violence."^  A  hashish 
user's  personality,  past  drug  experience,  personal 
expectations  of  drug  effect  and  mood,  as  well  as 
external  surroundings  exert  a  marked  influence  on 
the  effect  of  the  drug."'  There  is  much  evidence 
that  more  frequent  and  longer  term  cannabis  users 


''-■  Singer  and  Newitt,  Policy  Concerning  Drug  Abuse  in  New 
York  State— Vol.  (■    The  Basic  Study  60  (Hudson  institute  1970). 

-"  Drug  Use  in  America,  supra  note  18,  at  163. 

*'  Drugs  and  Crime,  supra  note  17,  at  27. 

-■-  Licit  and  Illicit  Drugs,  supra  note  15,  at  284. 

2^  Canadian  Commission  of  Inquiry  into  Non-Medical  Use 
of  Drugs,  Cannabis  103  (Imerim  Report  1972)  (LeDain  Com- 
mission). 

-^  National  Commission  on  Marihuana  and  Drug  Abuse, 
Marihuana:  A  Signal  of  Misunderstanding — Technical  Papers: 
Vol.  I  22  (March  1972). 
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tend  to  require  smaller  doses  for  the  desired  effect.^' 
The  myth  that  cannabis  use  leads  to  addiction  has 
long  since  been  laid  to  rest.  The  effect  of  cannabis 
and  violent  behavior  is  best  described  by  the  Na- 
tional Commission  on  Marihuana  and  Drug  Abuse, 
which  reported  on  extensive  foreign  studies  of 
males  who  had  used  potent  amounts  of  cannabis, 
on  a  daily  basis,  for  an  average  of  28  years,  stating 
that  "10  of  the  15  wives  interviewed  prefer  the 
behavior  and  attitudes  of  their  husbands  when  they 
are  using  hashish  compared  to  when  they  are  drug 
free."  '"  The  Commission  concluded: 

Obiective  studies  of  chronic,  heavy  smokers  of 
potent  preparations  [of  cannabis]  have  not 
causally  linked  this  drug  with  the  amotivational 
syndrome  which  has  been  described  by  many 
clinicians.  Almost  all  chronic,  heavy  hashish 
smokers  are  indistinguishable  from  their  peers 
in  the  lower  socioeconomic  strata  of  their  respec- 


tive societies  in  social  behavior,  work  perform- 
ance, mental  status  and  over-all   life  style."' 


COCAINE 

The  cocaine  user  experiences  an  intense  feeling 
of  euphoria  or  exultation.-"  He  experiences  a  feel- 
ing of  increased  mental  capacity  and  physical 
strength;  the  .drug  is  reportedly  used  by  some  for 
"false  courage."  "'  There  is  very  little  data  on  the 
relationship  between  cocaine  use  and  crime.  The 
one  study  available  suggests  that,  despite  a  pharma- 
cological effect  similar  to  amphetamines,  assaultive 
behavior  is  infrequent."'  While  many  can  become 
addicted  to  cocaine,  others  appear  to  use  the  drug 
without  becoming  addicted." 


25  Licit  and  Illicit  Drugs,  supra  note  15,  at  312. 

2*^  Marihuana  Technical  Papers:    Vol.  /,  supra  note  24,  at  54 


2"  Dealing  With  Drug  Abuse,  supra  note  13,  at  108. 
-^  Licit  and  Illicit  Drugs,  supra  note  15.  at  274 
3"  Tinklenberg,  supra  note  17,  at  67. 
^'  Dealing  With  Drug  Abuse,  supra  note  13,  ai  108. 
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[From  the  Journal  of  Urban  Law  (Vol    50;63l)  1973] 

The  Irrationality  of  a  Law  Enforcement  Approach  to  Opiate  Narcotics 

(Stuart  M.  Israel*  with  Ronald  F.  Denardis**) 

The  following  materials  have  been  prepared  to  support  a  comprehensive  constitutional 
challenge  to  the  criminalization  of  heroin.  The  challenge  will  be  based  upon  equal 
protection,  due  process,  cruel  and  unusual  punishment,  and  the  right  to  privacy.'  These 
materials  are  offered  here  in  the  hope  that  they  can  provide  education  in  an  area 
of  crucial  significance  to  the  administration  of  urban  criminal  justice  and  that  they 
can,  perhaps,  be  the  inspiration  for  creative  and  enlightened  legal  work  in  the  future. 

I.  General  Historical  Background 

The  importance  of  the  opium  plant,  papaver  somniferum,  and  the  opiate  narcotics 
which  are  derived  from  the  plant,  has  been  recognized  for  thousands  of  years.  The 
word  opium  is  derived  from  the  Greek  opion,  meaning  "poppy  juice"'.'  '  The  earliest 
indications  of  opium  use  are  in  archeological  records  of  ancient  Sumeria  (now  Iraq) 
in  about  4000  B.C.,  and  in  Egypt  in  3500  B.C.^  About  a  thousand  years  later  the 
juice  of  the  white  opium  poppy  was  being  used  to  control  dysentery.-^  Opium  was 
also  used  in  Assyria,  Babylonia,  Persia,  and  Greece.''  The  Egyptian  Ebers  Papyrus, 
dated  about  1552  B.C.,  mentioned  opium  as  one  of  many  remedies.''  It  has  been 
suggested  that  Homer's  "Nepenthe"  the  "destroyer  of  grief,"  was  opium.* 

"Now  Helen,  the  daughter  of  Zeus,  turned  her  thoughts  elsewhere.  Straightway 
she  cast  into  wine,  of  which  they  drunk,  a  drug  which  quenches  pain  and  strife 
and  brings  forgetfulness  of  every  ill."  Homer,  The  Odyssey. 

The  Sumerians  recognized  the  curative  properties  of  opium  and  spread  the  knowledge 
of  the  white  poppy  east  to  Persia  and  west  to  Egypt.'  After  the  seventh  century 
opium  trade  and  dependence  were  spread  through  the  Arab  empire.*'  Tenth  century 
Arab  traders  brought  opium  to  China.  The  Portuguese  brought  the  opium  poppy  to 
India,  now  one  of  the  world's  largest  opium  producers. * 

Though  use  of  opium  for  medical  purposes  was  accepted  in  many  areas  of  the 
world,  widespread  abuse  of  opium  first  occurred  in  India,  probably  due  to  the  prohibi- 


♦Assistant  Defender,  State  of  Michigan  Appellate  Defender  Office,  J.D.,  University  of  Michigan 
(  197  I  );  B.A.,  Michigan  State  University  (  1968). 

♦♦Research  Assistant,  State  of  Michigan  Appellate  Defender  Office,  J.D.,  Wayne  State  University 
(  1973);  B.M.E.,  General  Motors  Institute  (  1969). 

'See  for  example,  similar  challenges  to  marijuana  criminalization  in  People  v.  Sinclair,  387  Mich. 
91,  194  N.W.  2d  878  (1972),  (marijuana  possession  statute  unconstitutional)  and  People  v.  Lorent- 
zen,  387  Mich.  167,  194  N.W.  2d  827  (  1972)  (20  year  mandatory  minimum  provision  applied  to  first 
offender  in  marijuana  sale  case  constitutes  cruel  and  unusual  punishment  See  also  People  v. 
Bercheny,  387  Mich  431,  196  N.W.  2d  767  (  1972)  (dissent  of  Justice  T.  G.  Kavanagh,  prohibition 
of  possession  and  use  of  heroin  is  constitutionally  impermissible)  and  People  i'.  Martin,  387  Mich. 
766,  195  N.W.  2d  766  (1972)  (sentence  of  20  to  25  years  for  sale  of  heroin  constitutes  cruel  and 
unusual  punishment). 

'  '  J.  Kramer,  M.D.,  "A  Brief  History  of  Heroin  Addiction  in  America."  in  It's  So  Good  Don't  Even 
Try  It  Once  —  Heroin  In  Perspective  47  (  1972). 

Md.  at  32,  47.  See  also  Interim  Report  of  the  Canadian  Government  Commission  of  Inquiry:  The 
Non-Medical  Use  of  Drugs  147  (1970)  [also  known  as  LeDain  Commission]  [hereinafter  cited  as 
Canadian  Government  Commission]. 

'House  Select  Comm.  on  Crime,  Heroin  and  Heroin  Paraphernalia,  H.R.  Rep.  No.  91-1808,  91st 
Congress,  2d  Sess.  3  (  1971  )  [hereinafter  cited  as  House  Select  Comm.  Report]. 

■*  Kramer,  supra  note  1 ,  at  32. 

M.  Fill,  67  N. Y.L.J.  35  (1972).  See  also  J.  Fort,  M  D.,  The  Pleasure  Seekers— The  Drug  Crisis 
Youth  and  Society  16  (1969).  "Some  attribute  its  [the  opium  poppy's]  discovery  to  the  ancient 
Egyptians  because  of  a  papyrus  written  around  1600  B.C.  which  appears  to  refer  to  a  tincture  of 
opium  for  preventing  the  excessive  crying  of  children." 

"Canadian  Government  Commission,  supra  note  2,  at  147;  Fort,  supra  note  4,  at  17. 

'House  Select  Comm.  Report,  supra  note  3,  at  3. 

"  Kramer,  supra  note  1 ,  at  32. 

"House  Select  Comm.  Report,  supra  note  3,  at  3. 
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tion  of  alcohol  in  the  Koran.'"  Many  Indians  turned  to  opium  for  its  euphoric  effect, 
in  lieu  of  prohibited  alcohol." 

By  the  sixteenth  century  the  opium  poppy  was  being  cultivated  in  China  for  trade 
purposes.  Generally,  Chinese  domestic  use  of  opium  was  for  medical  purposes,  not 
abuse.  Not  until  the  introduction  of  Western  tobacco  smoking  in  the  seventeenth 
century  did  the  "traditional  Chinese  vice"  of  opium  smoking  appear.  Chinese  rulers, 
made  nominal  efforts  to  control  opium  use  and  trade  in  the  eighteenth  and  nineteenth 
centuries  but  the  British  East  India  Company's  eighteenth  century  opium  empire  and 
the  British  continuation  of  the  opium  trade  via  victories  in  the  Opium  Wars  between 
1834  and  1858  greatly  increased  Chinese  opium  use.'- 

In  1805,'-'  Friedrich  Wilhelm  Seturner,  a  pharmacist  in  Westphalia,  Germany,  poured 
liquid  ammonia  over  opium  and  isolated  a  major  active  constituent.  He  called  the 
result  white  powder  "morphium"  (later  altered  to  "morphine")'^  after  Morpheus,  the 
Greek  god  of  dreams."''  In  1853,  the  invention  of  the  hypodermic  needle  by  Provaz"* 
coupled  with  the  knowledge  that  morphine  could  safely  be  injected  into  the  blood 
stream,  set  the  stage  for  widespread  American  use  and  abuse  of  opiates.'^ 

The  spread  of  opium  and  opium  derivative  dependence  in  this  country  is  generally 
attributed  to;  the  common  use  of  morphine  as  a  painkiller  during  the  Civil  War  which 
often  produced  a  dependency  commonly  known  as  the  "soldier's  disease";"*  the  im- 
migration of  large  numbers  of  Chinese  for  work  on  the  great  railroad  projects  and 
to  fill  the  demand  for  unskilled  labor  caused  by  the  Civil  War,  introduced  opium 
smoking;""  the  widespread  use  of  non-prescription  patent  medicines  containing  tincture 
of  opium  and  laudanum  used  to  treat  almost  any  symptoms  which  caused  dependency 
in  many  unsuspecting  users,  often  middle-aged  women  suffering  only  from  what  was 
delicately  referred  to  as  "woman's  troubles."^"  Other  factors  mentioned  are  the  tem- 
perance movement  which  succeeded  in  establishing  alcohol  prohibition  in  some  areas; 
the  advertising  of  the  dependency  producing  patent  medicines;^'  the  use  of  soft  drinks 
containing  opiate  derivatives;^^  and  the  lack  of  recognition  of  the  physical  and 
psychological  dependence  associated  with  opiates.-'  Morphine  was  thought  to  be  a  safe 
substitute  for  i>pium  during  the  early  nineteenth  century  and  the  addictive  properties 
of  opiates   were    not   appreciated    in   this   country   until   the   early   twentieth   century.'^" 


'"Kramer,  supra  note  1,  at  32. 

"  House  Select  Comni    Report,  supra  note  3,  at  3. 

'^See  House  Select  Comm.  Report,  supra  note  3,  at  3-5  for  a  detailed  history  of  the  opium  trade 
in  the  sixteenth,  seventeenth,  and  eighteenth  centuries.  See  also  Fort,  supra  note  4,  at  17  [and] 
Canadian  Government  Commission,  supra  note  2,  at  147,  which  reports;  "Chinese  prohibition  of  the 
British  opium  precipitated  the  'opium  war'  in  which  the  world's  greatest  naval  power  forced  China  to 
open  its  door  to  the  British  opium  trade."  See  generally  J.  Clavell,  TaiPan  (1966)  for  an  interesting 
novel  concerning  the  British  opium  trade  in  China 

'•'Canadian  Government  Commission,  supra  note  2,  at  147.  See  Generally  Lewis,  Historical  Per- 
spective, British  Journal  of  Addiction  {  1968). 

'■*  Kramer,  supra  -note  1 ,  at  48-49 

""Canadian  Government  Commission,  supra  note  2,  at  147. 

""  Lewis,  supra  note  13,  at  241 

"Rosenzweig,  M  D  ,  What  Shall  We  Do  About  Drug  Addiction'^  70  Michigan  Medicme  25  (1971), 
see  Lauria,  Nightmare  Drugs  12  (  1966).  See  also  House  Select  Comm    Report,  supra  note  3,  at  5. 

"^Canadian  Government  Commission,  supra  note  2,  at  148,  see  House  Select  Comm  Report,  supra 
note  3,  at  5"  the  use  of  morphine  as  a  painkiller  [during  the  Civil  War]  was  so  widespread  that 

one  of  the  effects  of  the  war  was  the  creation  of  a  large  population  of  ex-soldier  morphine  addicts." 
See  also  Kramer,  supra  note  1,  at  34-35  [and]  Fort,  supra  note  4,  at  21. 

"House  Select  Comm  Report,  supra  note  3,  at  5;  see  Canadian  Government  Commission,  supra 
note  2,  at  148.  See  also  Fort,  supra  note  4,  at  21. 

^"  Fort,  supra  note  4,  at  20-21;  see  I^auria,  supra  note  17,  at  12  [and]  Canadian  Government  Com- 
mission, supra  note  2,  at  148.  See  also  House  Select  Comm.  Report,  supra  note  3,  at  5.  See  generally 
E.  Brecher  and  the  Editors  of  Consumer  Reports,  the  Consumers  L!nion  Report.  Licit  and  Illicit 
Drugs  at  3  (1972)  [hereinafter  cited  as  Brecher],  which  reports  that  the  medicines  included  Aycr's 
Cherry  Pectoral,  Mrs    Wilslow's  Soothing  Syrup,  Godfreys  Cwdial,  and  McMunn's  Elixer  of  Opium. 

^'Kramer  at  35;  see  Brecher,  supra  note  19,  at  17,  which  states;  "The  extent  to  which  alcohol- 
drinking  by  women  was  frowned  upon  may  also  have  contributed  to  the  excess  of  women  among 
opium  users.  Husbands  drank  alcohol  in  the  saloon;  wives  took  opium  at  home." 

^^  Brecher,  supra  note  19,  at  3,  see  Kramer,  supra  note  1,  at  35. 

'"  Kramer,  supra  note,  1 ,  at  35. 

"  House  Select  Comm.  Report,  supra  note  3,  at  5;  see  Kramer,  supra  note  1 ,  at  35  [and]  J.  Fill,  67 
N. Y.L.J.  35  (  1972)  See  also,  Brecher,  supra  note  19,  which  states  at  1  7-  "An  1878  survey  of  1 ,3  1  3 
opiate  users  in  Michigan  for  example,  found  that  803  of  them  (6.2  percent)  were  females,"  and  at  5: 
"The  Annual  Report  of  the  Michigan  State  Board  of  Health  for  1878  reported  three  opium  eaters  in 
the  village  of  Huron  (population  437),  four  opium  eaters  and  one  morphine  eater  in  the  village  of 
Otisville  (population  1,365),  18  opium  eaters  and  20  morphine  eaters  in  the  town  of  Hillsdale 
(population  4,189),  and  so  on  around  the  state.  Some  children  were  included  in  the  statistics." 
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The  consequence  of  all  of  these  factors  was  that,  by  the  early  1900's,  this  country 
had  nearly  as  many  opiate  dependents  as  today  in  a  population  only  half  as  large.*'* 
Though  the  addiction  rate  was  high,  addicts  were  an  unobtrusive  group  due  to  the 
ready  availabiliy  of  low-cost  drugs.** 

Government  action  had  been  taken  against  opium  smoking  though  patent  medicine 
and  soft  drink  addicts  were  ignored  and,  in  fact,  these  dependency  producing  products 
were  widely  advertised.*^  Apparently  economic  and/or  racial  factors  lay  behind  the 
limited  scope  of  concern  with  opiate  problems  as  smoking  opium  was  associated  largely 
with  the  poor  and  with  Chinese  immigrants.*** 

I  The  Spanish-American  War  acquainted  the  United  States  with  opium  problems  in 
the  Philippine  Islands  and  the  Far  East.  In  1903  the  American  Pharmaceutical  Associa- 
tion reported  a  significant  increase  in  opium  use  by  American  soldiers  stationed  in 
the  Philippines.  Concern  arose  in  the  United  States  and  President  Theodore  Roosevelt 
proposed  an  international  conference  on  opium  trade,  held  in  Shanghai  in  1909.  Under 
the  influence  of  the  American  delegation,  the  conference  endorsed  the  goal  of  total 
prohibition.** 

In  the  meantime  another  opium  derivative,  heroin,  had  been  synthesized.  U  was 
to  replace  morphine  as  the  primary  drug  of  opiate  addiction.'"  It  was  first  synthesized 
in  1874  though  little  interest  was  shown  in  heroin  until  1890  when  it  was  proposed 
as  a  cure  for  morphine  dependence,  and  said  to  be  safe,  and  non-addictive. ''  Heroin 
was  three  times  more  powerful  than  morphine'*  and  was  soon  marketed  as  a  cough- 
depressant  and  sedative'"'  and  was  advertised  in  pharmacy  journals  as  late  as  1900.'^  i 
Heroin  dependence  added  to  the  already  established  problem  of  morphine  and  opium  ' 
use. 


'^  House  Select  Comm.  Report,  .supra  note  3,  at  5,  which  states  that  "One  American  out  of  every 
400  was  addicted  to  an  opiate."  Rosenzweig,  supra  note  17,  at  25  [and]  Lauria,  supra  note  17,  at  12. 
See  Brecher,  supra  note  19,  at  3,  which  says:  "The  United  States  of  America  during  the  Nineteenth 
Century  could  quite  properly  be  described  as  a  'dope  fiend's  paradise'."  See  also  Lindesmith,  The 
Addict  and  the  Law  (1965)  at  99  [hereinafter  cited  as  Lindesmith],  which  states:  "Before  1914, 
when  addiction  was  not  a  criminal  matter,  a  number  of  enumerations  within  states  or  local  communi- 
ties were  made  and  the  results  applied  to  the  United  States  as  a  whole.  The  estimates  derived  by 
these  and  other  methods  covered  a  very  wide  range,  from  one  hundred  thousand  or  so  more  than  a 
million."  Though,  as  Lindesmith  points  out  these  methods  were  unreliable,  they  illustrate  the  con- 
siderable extent  of  opiate  narcotic  use. 

'"Kramer,  supra  note  1,  at  35,  which  says:  "The  addiction  rate  was  high,  but  addicts  were  unobtru- 
sive because  opiates  were  readily  and  cheaply  available." 
j      '' Kramer,  supra  note  I,  at  35;  Brecher,  supra  note  19,  at  3. 

'*  Early  anti-opiate  ordinances  were  directed  toward  smoking  opium  and  opium  "dens."  Describing 
the  San  Francisco  1875  city  ordinance,  Brecher,  supra  note  19,  at  3  states:  "The  roots  of  this  or- 
dinance were  racist  rather  than  health-oriented  and  were  connected  with  what  today  is  known  as 
'life-style'."  As  whites,  and  increasingly  criminals,  became  associated  with  opium  dens  and  with  poor 
Chinese,  enforcement  increased.  See  also  Lindesmith  at  132-133. 

'"Kramer  supra  note  1,  at  36;  Much  of  the  domestic  concern  was  due  to  one  Episcopal  Bishop 
Charles  Brent  concerned  with  the  "immorality"  of  opium.  Brent  got  the  sympathetic  ear  of  President 
Theodore  Roosevelt  who  proposed  the  Shanghai  Conference.  For  a  detailed  and  comprehensive 
discussion  of  the  legislative  and  social  history  of  the  Harrison  Act,  see  P.  M.  Suarez,  The  Background 
of  the  Harrison  Narcotics  Act,  December  1969  (Center  for  Research  on  Social  Organization,  Depart- 
ment of  Sociology,  University  of  Michigan,  Paper  No.  51 )  (hereinafter  cited  as  Suarez]. 

'"Intravenous  use  of  heroin  was  not  widespread  prior  to  1930  though  it  spread  rapidly  between 
1930  and  1940  and  is  today's  usual  pattern.  See  note  1  15  infra. 

■'"  House  Select  Comm.  Report,  supra  note  3,  at  5;  Rosenzweig,  supra  note  17,  at  25.  At  least  one 
commentator  disagrees  that  heroin  was  ever  heralded  as  a  morphine  cure,  see  Kramer,  supra  note  I, 
at  37-38. 

''Rosenzweig,  supra  note  17,  at  25.  See  notes  90  &  91  infra. 

•■"  Kramer,  supra  note  I,  at  37. 

"House  Select  Comm.  Report,  supra  note  3,  at  5. 
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In   1912  the  United  States,  responding  to  increased  recognition  of  a  domestic  opiate 
narcotic  problem,  participated  in  the  Hague  Opium  Convention.  The  purpose  of  the 
Convention  was  to  establish  international  controls  over  the  production,  sale,  and  use 
of  opiates.  The  Convention  favored  a  policy  of  "gradual  suppression."^*  As  they  had 
at  the  Shanghai  Conference,  American  representatives  urged  other  countries  to  adopt 
internal   narcotic   control   methods.^*  Consistent   with   the   U.S.    international   position, 
and    in   response   to   a   small   group   of  doctors   lobbying   for   legislative   control   over  ^ 
heroin  and  morphine  and  aware  of  the  increasing  and  substantial  numbers  of  American  j 
opiate  dependents,  the  Congress  passed  the  Harrison  Narcotics  Act  of  1914.'^  Some  : 
suggest  that   the   international   control   position   taken   at   the   Hague   was   adopted  by 
the    United   States   government   to   ensure   the   constitutionality   of  the   Harrison   Act. 
When  President  Wilson  signed  the  Act  on  December   17,   1914,  he  commented  that  | 
it  had  been  passed  to  fulfill  the  country's  international  treaty  obligation.^* 

The  Harrison  Act,  though  intended  to  regulate  the  non-medical  use  and  production 
of  opiate  narcotics,  was  passed  as  a  tax  measure.  The  U.S.  Supreme  Court  found 
the  Act  to  be  a  reasonable  exercise  of  the  Congressional  taxing  power  and  upheld 
its  constitutionality  in  United  States  v.  Doremus.  The  Act  did  not  forbid  doctors 
to  prescribe  drugs  regularly  for  addicts  and  it  did  not  criminalize  addiction.  The  Act 
basically  required  registration  of  prescribing  physicians  and  those  engaged  in  narcotics 
production  and  distribution.  The  Act  also  imposed  a  tax  on  narcotics  and  provided 
that  unregistered  persons  could  purchase  narcotics  only  when  prescribed  by  physicians 
"in  good  faith."'*" 

The  passage  of  the  Harrison  Act  placed  the  burden  of  opiate  dependence  on  the 
medical  profession: 

All   that    [The    Act]    clearly   and   unequivocally   did   require   was   that   whatever 
drugs  addicts  obtained  were  to  be  secured  from  physicians  registered  under  the 
Act   and   that   the   fact   of  securing   drugs   be   made   a   matter   of  record.   While 
some  drug  users  had  obtained  supplies  from  physicians  before   1914,  it  was  not 
necessary  for  them  to  do  so  since  drugs  were  available  for  purchase  in  pharmacies 
and  even  from  mail-order  houses.'" 
The   medical   profession   soon   became   aware   that  the   number  of  dependents   in   the 
United   States   had   been   seriously   underestimated.   Doctors  became   overwhelmed   by 
addicts  seeking  prescriptions  and  soon  began  issuing  prescriptions  with  little  examina- 
tion."^ 

Public  awareness  of  the  medical  burden  influenced  government  response.  Harrison 
Act  enforcement  was  within  the  province  of  the  Federal  Bureau  of  Narcotics,*-''  an 
agency  within  the  Treasury  Department.**  The  Bureau  took  the  position  that  mass 
narcotics  prescription  by  physicians  could  not  be  in  the  course  of  "professional  practice" 


^  Lindesmith,  supra  note  25,  at  4,  90. 

■■•^Id.  at  4;  Brecher,  supra  note  19,  at  48. 

^'Lindesmith,  supra  note  25,  at  4.  Suarez,  supra  note  29,  in  general.  See  ABA  Comm.  on  Crime 
Prevention  and  Control,  Chap.  II  at  34  [hereinafter  cited  as  ABA  Report].  See  also  Brecher,  supra 
note  19,  at  48-55. 

^*  House  Select  Comm.  Report,  supra  note  3,  at  6.  See  Brecher,  supra  note  19,  at  49,  which  states; 
"The  supporters  of  the  Harrison  Bill  said  little  in  the  Congressional  debates  (which  lasted  several 
days)  about  the  evils  of  narcotic  addiction  in  the  United  States.  They  talked  more  about  the  need  to 
implement  the  Hague  Convention  of  1912." 

™U.S.  V.  Doremus,  249  U.S.  86  (1918). 

""ABA  Report,  supra  note  37,  at  34,  et  seq.;  Brecher,  supra  note  19,  at  49-50;  Lindesmith,  supra 
note  25,  at  3-4, 

*'  Lindesmith,  supra  note  25,  at  5. 

■"  ABA  Report,  supra  note  37,  at  34.  It  is  interesting  to  note  that  a  similar  overwhelming  of  doctors 
in  Great  Britain  occurred.  The  British  responded  with  a  successful  clinic  treatment  program  in  con- 
trast to  the  largely  unsuccessful  law  enforcement  response  in  the  U.S.  See  generally  the  discussion  of 
the  British  experience  and  the  discussion  of  the  failure  of  the  U.S.  law  enforcement,  infra. 

"Cazalas,  "Addiction  in  the  United  States.  A  Medical  Legal  History,"  18  Loyola  L.  Rev.  1  (1972) 
at  2;  ABA  Report,  supra  note  37,  at  36. 

•**  In  1968  the  Bureau  was  combined  with  the  Department  of  Dangerous  Drugs,  formerly  part  of  the  \ 
Food  and  Drug  Administration,  to  form  the  Bureau  of  Narcotics  and  Dangerous  Drugs  Originally  the  | 
Bureau  had  been  called  the  Narcotics  unit  of  the  Treasury  Department.  | 
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and  thus,  violated  the  Harrison  Act."*'  The  U.S.  Supreme  Court  adopted  the  Bureau 
position  in  Wehb  v.  United  States.*"  TheWebh  court  held  that  maintenance,  keeping 
the  addict  comfortable,  was  not  "in  the  course  of  professional  treatment"  since  it 
was  not  intended  to  effect  a  "cure."*'  The  effect  of  Webb  was  to  discourage  most 
doctors  from  prescribing  narcotics.** 

In  the  following  several  years  the  U.S.  Supreme  Court  tempered  Webb  holding, 
in  Linder  v.  United  States*^  and  Boyd  v.  United  States,^"  that  doctors  who  prescribed 
narcotics  in  good  faith  to  cure  disease  or  relieve  suffering  were  acting  within  the 
law.^' 

The  Webb  rationale,  however,  had  been  accepted  by  the  Bureau  of  Narcotics,  which 
ignored  the  more  enlightened  Linder  and  Boyd  decisions: 

As  a  result,  [of  the  Bureau's  position]  a  statute  that  had  been  intended  to 
prohibit  the  non-medical  use  of  narcotics,  was  transferred  into  a  law  that  sharply 
restricted  the  medical  use  of  such  drugs  by  physicians.^^ 

The  restrictive  policy  describes  the  Bureau  position  as  late  as  1966.^'' 

The  result  of  the  Bureau's  continued  acceptance  of  a  policy  discouraging  medical 
use  of  narcotics  was  to  encourage  the  medical  profession  to  abandon  opiate  addicts: 

The  public  policy  has  not  only  created  legal  ambiguities  which  have  discouraged 
doctors  from   treating  addicts,  but  it  has  also  created  an   atmosphere  which  has 
thwarted  the  development  of  innovative  addict  treatment  procedures.** 
This  unfortunate  policy  remains  largely  unchanged  today: 

[Tjhe  basic  national  policy  has  remained  unchanged  since  the   Webb  decision. 
Still  insisting  on  abstinence,  the  Bureau  of  Narcotics  and  its  successor,  the  Bureau 
of  Narcotics  and   Dangerous   Drugs,   have   undermined  the   original  congressional 
policy  of  deference  to  the  medical  profession  contained  in  the  Harrison  Narcotics 
Act  and  taken  complete  responsibility  for  controlling  all   narcotics  addiction.  In 
so   doing,   the    Bureau   unsuccessfully   attempted   to   suppress   narcotics  traffic   by 
severe   penalties  applied   uncompromisingly   to  anyone  connected  with   narcotics, 
including   members  of  organized   crime   and   pushers,   as  well   as   users  sick   with 
addiction  and  physicians  attempting  to  treat  these  victims.** 
Between   1912  and   1925  municipal  narcotics  clinics  were  established  in  forty  Amer- i 
ican  cities  to  dispense  low-cost  narcotics  to  addicts.  The  first  clinic  opened  in  Jackson-  ' 
ville,  Florida  in    1912  and  closed  in    1914    Its  opening  virtually  eliminated  the  illicit 
sale  of  narcotics.  The  black  market  immediately  reappeared  when  the  clinic  closed.**         i 
Most   of  the   narcotic   dispensaries  were   in   operation   in   the    1920's  following  the  | 
restrictive   Webb  decision,  in  response  to  the  understandable  reluctance  of  individual  j 


*'ABA  Report,  supra  note  37,  at  36. 

«Webb  V.  United  States,  249  U.S.  96  (1918).  See  also  Jin  Fuey  Moy  v.  U.S.,  254  U.S.  189 
(1920);  United  States  v.  Behrman,  258  US.  280  (1922). 

<'Webb  V.  United  States,  249  U.S.  96  (1918). 

** Comment,  13  Loyola  L.  Rev.  99,  100  (1966-1967).  See  generally  Lindesmith,  supra  note  25,  at 
3-34;  Brecher,  supra  note  19,  at  50,  which  states:  "Many  physicians  were  arrested  under  this  in- 
terpretation, and  some  were  convicted  and  imprisoned.  Even  those  who  escaped  conviction  had  their 
careers  ruined  by  the  publicity.  The  medical  profession  quickly  learned  that  to  supply  opiates  to  ad- 
dicts was  to  court  disaster." 

<»  Linder  v.  United  States,  268  U.S.  5  (1925). 

•'"'Boyd  V.  United  States.  271  U.S.  104  (1925) 

'*' Lindesmith,  supra  note  25,  at  8-21;  ABA  Report,  supra  note  37,  at  35.  See  Robinson  v.  Cal., 
370  U.S.  660  (1962). 

"ABA  Report,  supra  note  37,  at  35,  See  Kramer,  supra  note  1,  at  40;  Lindesmith,  supra  note  25, 
at  16-21. 

"ABA  Report,  supra  note  37,  at  35. 

"Id.  at  35. 

"Id.  at  37 

"'Terry  and  Pellens,  The  Opium  Probkm,  Committee  on  Drug  Addiction  in  Collaboration  with  the 
Bureau  of  Social  Hygiene  Inc.  (1928),  "Report  on  Drug  Addiction,"  165  J. A. MA.  1709  (1957) 
[hereinafter  cited  as  A. MA.  Report). 
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physicians  to  treat  addicts.  Eventually  these  short-lived  clinic  experiments  ceased  operat- 
ing as  a  result  of  the  government's  restrictive  policy  and  pressure.''^ 

Various  clinics  achieved  varying  amounts  of  success  and  of  failure.  Considerable 
progress  was  made  in  clinics  in  New  Orleans  and  Shreveport,  Louisiana  and  in  Los 
Angeles,  California.^"  One  of  the  particularly  ill-run  unprofessional  clinics,  the  New 
York  City  clinic,  unfortunately,  has  received  an  inordinate  amount  of  publicity.  The 
failure  of  the  New  York  experience  prompted  a  1924  American  Medical  Association 
resolution  highly  critical  of  clinic  experimentation.  The  AMA  resolution  is  often  resur- 
rected and  offered  in  support  of  anti-clinc  and  anti-maintenance  positions  and  is  too 
often  represented  to  be  the  policy  of  the  medical  profession.'**  This  muddled  and 
misunderstood  reading  of  the  American  clinic  experience  has  retarded  research  and 
understanding  of  narcotics  problems.  In  fact,  the  clinic  experience  offers  little  in  opposi- 
tion to  the  proposals  advocating  clinic  experimentation  today: 

Although  the  clinics  were  originally  encouraged  by  the  government,  the  Bureau 

of  Narcotics  decided  to  close  the  clinics  after  concluding  that  they  were  failures. 

The  evidence  that  these  clinics  were  in  fact  failures  is  less  than  fragmentary  and 

entirely  unpersuasive.*^" 

Following  the  closing  of  the  clinics,  and  in  accord  with  the  restrictive  policy  adopted 

by  the  Bureau  of  Narcotics,*"  and  the  withdrawal  of  the  medical  profession,  the  only 

acceptable  treatment  method  for  opiate  addiction  set  total  abstinence  as  its  goal.  The 

Federal   government  established   two  Public   Health  Service   Psychiatric   Hospitals,  one 

each  at  Lexington,   Kentucky  (1935)  and  Fort  Worth,  Texas  (1938).  These  hospitals 

have  only   been   able   to  show  a   3   to   8   percent  "rehabilitation"  rate,  with  92   to  98 

percent  of  the  patients  returning  to  narcotics  use  within  a  year  of  discharge. "^^ 

In  more  recent  years  the  Bureau's  abstinence  emphasis  has  been  tempered  by  in- 
creased public  awareness  of  the  failure  of  the  unidimensional  treatment  solution  and 
the  importance  of  a  possibly  permanent  psychological  hunger  associated  with  heroin 
addiction: 

"Many  experts  believe  that  protracted  withdrawal  or  heroin  hunger  is  the  reason 
for  the   failure   of  the   treatment   programs   that   emphasize   the   separation   of  the 
addict   from    his   drugs.    They    contend    that    such    programs   fail    to   cure    90    per 
cent  of  their  patients  because  abstinence  does  not  deal  with  the  addicts  psychologi- 
cal heroin  hunger."'*'' 
The    realization    of  the    failure    of   the    abstinence    position    coupled    with    increased 
concern   over   harsh   criminal   penalties   prompted    limited   searches   for   alternatives   to 
the  Bureau's  restrictive  law  enforcement  policies.  In  1954  the  New  York  State  Medical 
Association   proposed  that  addicts  be  given  access  to  narcotics  at  low  cost.   In    1955 
the  New  York  .Academy  of  Medicine  made  the  sam.e  proposal.  The  American  Medical 
Association  resisted  these  proposals  and  they  ended  in  the  planning  stages.*^ 

The  1950"s,  however,  were  characterized  more  by  increased  emphasis  on  the  penal 
sanction  rather  than  enlightened,  though  ignored,  proposals.  In  1951  the  Federal-Bu- 
reau-of-Narcotics-backed  Boggs  amendment  increased  the  penalties  under  the  Harrison 
Act.  The  penalties  were  increased  again  with  the  passage  of  the  Narcotic  Drug  Control 
Act  of  1956.  Both  of  these  increases  included  reliance  on  mandatory  minimum  sen- 
tences."-^ 


^' Lindesmith,  supra  note  25,  al  138;  Kramer,  supra  note  1,  at  41;  ABA  Report,  supra  note  37,  at 
58;  A. MA.  Report,  supra  note  57,  at  1709;  Brecher,  supra  note  19,  at  116. 

^^  AMA.  Report,  supra  note  57,  at  1709. 

■'^^  Brecher,  supra  note  19,  at  116,  which  states  "On  the  whole,  the  clinics  did  a  remarkably  good 
job  —  except  for  the  New  York  City  clinic,  which  was  a  woeful  failure  .  .  lljt  was  a  detoxification 
rather  than  a  maintenance  clinic,  and  its  failure  cannot  be  charged  against  maintainance  [sic]  pro- 
grams." See  AMA.  Report,  supra  note  57,  at  1709. 

""ABA  Report,  supra  note  37,  at  58;  accord,  Kramer,  supra  note  1,  at  41,  Lindesmith,  supra  note 
25,  at  138;  Brecher,  supra  note  19,  at  116    See  note  59,  supra 

"'  Kramer,  supra  note  1 ,  at  4  1    See  gener;;'ly  Lindesmith,  supra  note  25,  Chap    1. 

"■Cazales,  supra  note  43,  at  3. 

"•■'ABA  Report,  supra  note  37,  at  48.  See  generally  Brecher,  supra  note  19,  al  ch.  10 

"  ABA.  Report,  supra  note  37,  at  39-40 

"^  Fort,  supra  note  4,  at  71-72;  Lindesmith,  supra  note  25.  at  25-28;  See  Brecher,  supra  note  19,  at 
ch.  9. 
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In  1960  a  Joint  American  Medical  Association/American  Bar  Association  Committee 
report  recognized  the  failure  of  the  "prohibition"  approach  to  problems  of  drug  addiction.®* 
The  AMA — ABA  Committee  suggested  experiments  in  narcotics  dispensation  in  outpatient 
clinics.  The  Joint  Committee  Report  was  never  approved  by  the  ABA  or  the  AMA  parent 
organizations." 

In  1963,  President  Kennedy's  President's  Advisory  Commission  on  Narcotic  and  Drug 
Abuse  issued  recommendations  favoring  more  research,  increased  treatment  flexibility, 
and  the  use  of  a  federal  civil  commitment  statute."" 

In  response  to  the  commission  and  increased  concern  over  harsh  penalties.  Congress 
passed  the  Narcotic  Addict  Rehabilitation  Act  of  1966  on  November  8  of  that  year.*" 
NARA  provides  that  persons  charged  with,  or  convicted  of,  violations  of  federal  criminal 
laws,  who,  it  has  been  determined,  are  addicted  to  narcotic  drugs,  and  who  are  likely 
to  be  rehabilitated  through  treatment,  can  be  committed  for  confinement  and  treatment 
in  a  civil  proceeding,  in  lieu  of  prosecution  or  sentencing  Prior  to  NARA,  California 
and  New  S'ork  had  statutory  schemes  for  the  civil  commitment  of  heroin  dependents, 
and  NARA  was  based  upon  those  statutes.^"  Unfortunately,  at  least  judging  from  the 
California  experience,  these  civil  commitment  experiments  have  been  less  than  success- 
ful medically.  Dr.  John  Kramer,  former  Chief  of  Research  for  the  California  Rehabilita- 
tion Center  has  concluded: 

1 .  The  program  is  not  sufficiently  useful  in  rehabilitating  addicts  to  justify  its 
continuance  without  major  modification. 

2.  Despite  the  hopes  of  its  initiators  that  it  would  be  a  therapeutic  alternative, 
it  has  become  largely  an  extension  of  the  punitive  approach  to  the  control  of 
opiate  addiction. 

3.  As  a  corrollary  to  the  above,  the  structure  of  the  program  entirely  resembles 
prison  programs  and  has  almost  no  elements  which  resemble  hospital  programs." 

Similar  conclusions  have  been  reached  about  NARA  and  the  New  York  system." 
There  is  some  indication  that  an  effort  will  be  made  to  amend  NAR.A  to  include 
methadone  maintenance,"  though  this  does  not  seem  to  meet  Dr.  Kramer's  criticisms. 

In  1967  the  President's  Commission  on  Law  Enforcement  and  the  Administration 
of  Justice  published  a  Task  Force  Report  on  Narcotics  largely  adopting  the  1963 
Narcotic  and  Drug  Abuse  Commission  Report.  The  1967  Report  recommended  empha- 
sis upon  all  approaches  to  the  problem,  law  enforcement,  treatment,  rehabilitation, 
and  research.^* 

In  1970,  Congress  passed  the  Comprehensive  Drug  Abuse  Prevention  and  Control 
Act^*  intended  to  implement  the  1963  and  1967  Commission  recommendations.^**  The 
Act  contains  some  significant  reforms.  Most  harsh  mandatory  minimum  sentences  are 
dispensed  with,  judges  have  greater  sentencing  discretion,  and  may  place  first  offenders 
on  probation  subject  to  medical  treatment  and  provisions  are  made  for  increased  reha- 
bilitation programs.  The  Act  segregates  various  drugs  into  five  "schedules."  Significantly, 
the  maximum  penalty  for  first  offense  illicit  possession  of  any  drug  prohibited  in  the 
five  schedules  is  one  year  imprisonment  and/or  a  fine  of  not  more  than  $5000.  Posses- 
sion is  a  misdemeanor.^' 


"".-SiBA  Report,  supra  note  37,  at  40. 

"•Id. 

""Id.  at  40-41 

""Pub.  L.  No.  89-793;  71  Stat.  1438-1448,  42  U.S.C.  sec.  3441-3442,  as  amended  42  U.S.C.  sec. 
3441(a)  (1970);  28  U.S.C.  sec.  2901-2906  (1966);  18  U.S.C.  sec.  4251-4255,  as  amended  18 
U.S.C.  sec.  4251(a)  (1970).  ,  ■ 

'"ABA  Report,  supra  note  37,  at  41.  ^.   i 

?Md.  .  .     .. 

"Id. 

"  Cazales,  supra  note  43,  at  4-5. 

'""The  Challenge  of  Crime  in  a  Free  Society",  Report  by  President's  Commission  on  Law  Enforce- 
ment and  the  Administration  of  Justice  (  1967  ).  ,      .  - 

"21  U.S.C.  sec.  801-956  (1970).  ; 

'*  .ABA  Report,  supra  note  37,  at  42. 

"Cazales,  supra  note  43,  at  17. 
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Unfortunately,  despite  the  reforms,  the  1970  Act  remains,  basically,  a  reorganization 
of  prior  laws,  including  the  Harrison  Act.  Further,  the  American  Bar  Association  Special 
Committee  on  Crime  Prevention  and  Control  points  out  that  the  1970  Act,  for  the 
first  time,  gives  the  restrictive  Wehh  position  a  statutory  basis  and  allows  the  federal 
government  to  set  medical  standards  for  the  treatment  of  addiction.  The  Committee 
sums  up  disappointment  in  the  myopia  of  the  1970  Act: 

The  government  persists  in  penalizing  the  addict  for  his  sickness  and  continues 
to  tell  doctors  how  to  treat  that  sickness.'" 

Michigan,  joining  eight  other  states'*  has  adopted  the  federally  inspired  uniform 
controlled  substances  act  with  the  passage  of  the  Controlled  Substances  Act  of  1971  .*" 
The  Act  took  effect  April  1,  1972. 

On  June  17,  1971,  President  Nixon  announced  the  formation  of  a  federal  agency 
called  the  Special  Action  Office  for  Drug  Abuse  Prevention  to  coordinate  the  treatment 
effort  and  while  refraining  from  law  enforcement  involvement,  leaving  that  aspect 
in  the  Webb  oriented  Bureau  of  Narcotics  and  Dangerous  Drugs.  In  spite  of  the  new 
agency  and  other  minor  indications  of  more  realistic  thinking  in  the  government,  the 
major  governmental  emphasis  remains  on  law  enforcement  and  the  penal  sanction,*' 
though  they  have  been  shown  to  be  unsuccessful.*^ 

II.  Medical  Aspects 

A    HEROIN  AS  AN  OPIATE  NARCOTIC 

Heroin  is  a  semi-synethetic  derivative  of  the  opium  poppy,  papayer  somniferum.^ 
Morphine,  a  natural  alkaloid  of  opium,  is  chemically  treated  with  acetic  acid  to  produce 
diacetylmorphine,  heroin.**  Other  opiate  narcotics  are  produced  synthetically  and  semi- 
synthetically  as  well  as  naturally.  Methadone  for  example  is  synthetically  produced.*^ 

The  term  narcotic  has  had  inconsistent  usage  among  laymen  as  well  as  medical 
and  legal  professionals.*®  it  is  used  variously  to  indicate  substances  which  produce 
sleep,  stupor,  and  sensory  dullness  or  to  signify  opium  derivates  and  synthetic  opiates 
or  to  mean  "addictive;"  or  even  as  a  general  term  to  describe  any  unlawful  drug- 
like substance.  To  clarify  discussion  herein,  the  term  opiate  narcotic  will  be  used  to 
signify  opium  derivatives  and  pharmacologically  similar  to  the  derivatives.*' 

The  opiate  narcotics  are  largely  fungible,  differing  primarily  only  in  relative  strength 
or  potency.  The  various  opiate  narcotics  produce  qualitatively  similar  actions  though 
different  amounts  are  required  to  produce  equivalent  effects.**  There  is  considerable 
cross-tolerance  and  cross-dependence  among  the  opiate  narcotics.**  Heroin  is  three*" 


"  ASA  Report,  supra  note  37,  at  43. 

'* Illinois,  Iowa,  Louisiana,  Massachusetts,  Missouri,  New  Jersey,  Oklahoma,  Washington  at  this 
writing. 

""Pub.  Act  sec.  196  (1971);  M.C.L.A.  sec.  335.301  et  seq. 

"'ABA  Report  at  43-44,  See  Detroit  Free  Press,  Oct.  16,  1972,  at  6(c);  "Mr.  Nixon  itemized  his 
plans  to  crack  down  on  drug  abuse,  which  he  termed  .'Vmerica's  public  enemy  No.  I.  He  said  he 
would  ask  the  next  Congress  to  require  stiff  mandatory  sentences  for  heroin  traffickers  and  to  amend 
other  Federal  statutes  so  as  to  keep  those  peddlers  of  death  off  our  streets  after  their  arrest." 

"''ABA  Report,  supra  note  37;  House  Select  Comm.  Report,  supra  note  3;  Brecher,  supra  note  19. 
See  also  the  extensive  discussion  of  the  failure  of  the  penal  sanction  and  the  irrationality  of  the  law 
enforcement  approach,  infra. 

"'Canadian  Government  Commission,  supra  note  2,  at  148. 

"''  DeLong,  The  Drugs  and  Their  Effects,  Dealing  With  Drug  Abuse — A  Report  to  the  Ford  Foun- 
dation 72  (1972). 

"Md. 

"*  President's  Commission  on  Law  Enforcement  and  the  Administration  of  Justice — Task  Force  Re- 
port; Narcotics  and  Drug  Abuse  2  (1967)  (hereinafter  cited  as  President's  Commission]. 

"'This  is  a  definition  adopted  by  Canadian  Government  Commission,  supra  note  2,  at  147. 

""Canadian  Government  Commission,  supra  note  2,  at  148,  see  generally.  DeLong,  supra  note  84. 

**  Canadian  Government  Commission,  supra  note  2,  at  154;  see  generally,  DeLong,  supra  note  84. 
The    cross-tolerance    between    heroin    and    methadone    accounts    for    the    "blocking"    effects    of 
methadone  upon  subsequently  injected  heroin  Brecher,  supra  note  19,  at  162. 
**  DeLong,  supra  note  2,  at  72,  Rosenzweig,  supra  note  17. 
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to  four"  times  more  powerful  than  morphine  and  methadone,  which  are  equally 
potent.*^  Heroin  is  the  common  choice  of  the  American  nonmedical  opiate  user.'"' 

Legally  produced  opiate  narcotics,  most  commonly  codeine  and  morphine,  have  ap- 
proved medical  uses  as  pain  relievers  and  cough  suppressants®''  and  in  the  treatment 
of  diarrhoea  and  dysentery.®*  Medical  use  is  widespread.®*  Opiate  narcotics  are  lawfully 
produced  in  tablets,  capsules,  elixirs,  cough  syrups,  injection  preparations  and  rectal 
suppositories.®^  Herom,  however,  may  not  be  lawfully  imported,  manufactured  or  dis- 
tributed and  is  generally  unavailable  for  medical  use.®"  Heroin  is  illegally  imported®® 
and  is  available  in  gummy  solid  and  powdered  forms."**" 

The  criminalization  of  heroin  then,  cannot  be  justified  because  it  has  some  harmful 
properties  that  lawful  opiate  narcotics  do  not.  It  has  none.  Aside  from  differences 
in  potency,  heroin  does  not  differ  in  any  pharmacologically  significant  way  from  medi- 
cally approved  morphine.'"'  The  medical  description  of  the  opiate  narcotics  ahead 
applies  qualitatively  equally  to  lawful  opiate  narcotics  as  well  as  proscribed  heroin. 

B    USE  AND  SHORT  TERM  EFFECTS  OF  HEROIN 

The  majority  of  heroin  smuggled  into  the  United  States  is  eighty  to  a  hundred 
percent  pure.'  '^  It  is  then  diluted  or  "cut"  by  a  series  of  wholesalers,  jobbers,  and 
retailers,  the  dealers  and  "pushers.""*^  The  smuggled  heroin  may  be  cut  with  lactose 
or  dextrose  (milk  sugars),  quinine,  mannite,  mannitol'"^  or  almost  any  white  powdery 
substance,  a  fact  which  contributes  to  the  prevalence  of  contaminated  adulterated 
street  samples.'"*  The  mixture  which  reaches  the  street  purchaser  may  be  from  one 
to  three  percent'"*  to  thirty  percent  pure.'"^  The  former  range  is  most  common.  The 
diluted  powder  is  sold  in  units  of  about  350  to  400  miligrams'"**  in  foil,  in  glassine 

"'  Medical  Complications  of  Heroin  Addiction,  1  15  Calif.  Medicine  42,  44  (Nov.  1971  ). 

•^  DeLong,  supra  note  2,  at  72. 

*' Canadian  Government  Commission,  supra  note  2,  at  148.  Heroin  is  the  choice  of  the  non-medi- 
cal user  not  because  of  its  greater  potency  but  rather  because  of  its  availability  in  the  underground 
market.  The  difference  between  heroin  and  morphine  is  not  significant  to  the  user.  The  greater 
potency  of  heroin,  however,  makes  it  more  attractive  to  the  smuggler  since  the  pound  of  more  potent 
heroin  is  worth  more  than  the  pound  of  morphine  base.  The  illicit  opiate  market  thus  became  a 
heroin  market,  Brecher,  supra  note  19,  at  95. 

**  President's  Commission,  supra  note  86,  at  2. 

'■''Canadian  Government  Commission,  supra  note  2,  at  150. 

**  President's  Commission,  supra  note  86,  at  2;  Blum  &  Braunstein,  Mind-Altering  Drugs  and  Dan- 
gerous Behavior;  Narcotics,  Appendix  A-2  to  President's  Commission,  supra  note  86,  at  47. 

"Canadian  Government  Commission,  supra  note  2,  at  150. 

"'Id,;  Gay  &  Way,  Pharmacology  of  the  Opiate  Narcotics,  in  D.  Smith  &  G.  Gay,  It's  So  Good, 
Don't  Even  Try  II  Once,  Heroin  in  Perspective  52  (1972);  President's  Commission,  supra  note  86,  at 
3.  Heroin  maintenance  has  been  used  in  England,  see  generally.  May,  Narcotics  Addiction  and  Con- 
trol in  Great  Britain,  Staff  Paper  7,  Dealing  With  Drug  Abuse  — A  Report  To  The  Ford  Foundation 
345  (1972),  and  is  the  subject  of  some  recent  interest  in  this  country,  see  What's  All  This  Talk 
About  Heroin  Maintenance,  N.Y.  Times,  July  2,  1972  (Magazine). 

"'See  generally.  House  Select  Committee  on  Crime,  Heroin  and  Heroin  Paraphernalia,  Second  Re- 
port, Parts  MI  &  IV,  H.R.  Ref  No.  91-1808,  91st  Cong..  2nd  Sess.  14-22  (1971  );  Fort,  supra  note  4, 
at  60-66;  and  The  Global  War  on  Heroin,  Time,  Sept.  4,  1972,  at  22.  See  also  supra  note  93. 

'""Canadian  Government  Commission,  supra  note  2,  at  150. 

'"'Presidents  Commission,  supra  note  86,  at  3;  Canadian  Comm.  Rep.,  supra  note  2,  at  148,  De- 
Long,  supra  note  84,  at  77. 

'"^  House  Select  Committee  on  Crime,  supra  note  3,  at  20,  Preble  &  Casey,  Taking  Care  of  Busi- 
ness; The  Heroin  User's  Life  on  the  Street,  in  D.  Smith  &  G.  Gay,  It's  So  Good,  Don't  Even  Try  It 
Once,  Heroin  In  Perspective  1  10  ( 1972). 

'"^  House  Select  Committee  on  Crime,  supra  note  3,  at  20-21;  see  generally  Preble  &  Casey,  ch. 
1  1 ,  supra  note  102. 

'"*  House  Select  Committee  on  Crime,  supra  note  3,  at  22-23. 

'"'Canadian  Comm.  Report,  supra  note  2,  at  151. 

'""Kramer,  supra  note  1,  at  49. 

'"'President's  Commission,  supra  note  86,  at  3.  Conventional  wisdom  has  it  that  Detroit  "street 
Heroin"  is  about  2  percent  heroin.  The  30  percent  heroin  mixture  is  rare. 

'""  Kramer,  supra  note  I ,  at  49. 
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packets,  "bags,"  in  rubber  balloons""  or  in  capsules.""  European  and   Asian   heroin 
is  white  crystalline  powder  while  Mexican  heroin  is  brown.'" 

Heroin  may  be  inhaled  ("Snorted"  or  "sniffed")  or  injected  intramuscularly"^  or 
subcutaneously  ("skin-popped"),"'  but  the  maximum  effect  is  obtained  by  intravenous 
injection  directly  into  the  bloodstream"^  ("mainUning"),  the  most  common  form  of 
adfministration  among  heroin  dependents."* 

In  order  to  self-administer  the  street  purchased  heroin,  the  user  will  place  the  mixture 
in  a  spoon  or  a  bottle  cap  supported  by  tweezers  or  wire.  Water  is  added  to  the 
powder  and  the  mixture  is  heated  with  a  candle  or  a  match,  to  facilitate  the  dissolution 
of  the  powder.  When  the  mixture  is  in  liquid  form  the  user  will  take  an  instrument, 
perhaps  a  22  to  25  guage  needle  fitted  on  to  a  conventional  eyedropper  or  used 
with  a  syringe,  and  will  draw  the  solution  into  the  needle  through  a  piece  of  cotton 
to  filter  out  gross  impurities.  The  solution  is  ready  to  be  injected.  The  cottons  are 
saves  for  "rainy  days"."* 

Once  the  solution  is  injected  into  the  bloodstream,  psychological  and  physiological 
responses  begin.  The  physiological  responses  include: 

A  general  reduction  in  respiratory  and  cardiovascular  activity,  a  depression  of 
the  cough  reflex,  a  constriction  of  the  pupil  of  the  eye,  and  minor  reduction 
in  visual  activity,  slight  itching,  dilation  of  cutaneous  blood  vessels,  warming  of 
the  skin,  a  decrease  in  intestinal  activity  (often  causing  constipation),  and,  in 
some  individuals  nausea  and  vomiting."' 
Unconsciousness  may  result  from  greater  doses,  excessive  amounts  may  cause  toxic 
overdose  resulting  in  coma,  shock,  and  finally,  respiratory  arrest  and  death."* 

Psychologically,  the  injected  heroin  has  a  combination  effect.  It  relieves  pain,  elevat- 
ing the  pain  threshold  and  altering  psychological  responses  to  pain  (analgesia),  it  creates 
a  feeling  of  well-being,  relaxation,  ease  and  calm  in  the  user  (euphoria),  and  it  may 
cause  drowsiness  or  sleep  (sedation  or  hypnosis)."*  An  initial  user  is  likely  to  experience 
a  mild  anxiety  and  fear  (dysphoria)  as  well  as  nausea  and  vomiting.'*"  Most  initial 
users  experiencing  these  unpleasant  effects  will  avoid  the  repetition  of  this  discomfort 


""Id. 

""House  Select  Committee  on  Crime,  supra  note  3,  Part  V,  Heroin  Paraphernalia,  at  22-31. 

'"Gay  and  Way,  supra  note  93,  at  45. 

'"DeLong,  supra  note  84,  at  76. 

"^Canadian  Government  Commission,  supra  note  2,  at  150. 

"*  Kramer,  supra  note  1,  at  50. 

"'Canadian  Government  Commission,  supra  note  2,  at  150;  Fort,  supra  note  4,  at  168.  This  is  true 
of  American  users  of  adulterated  and  diluted  street  samples.  In  Licit  And  Illicit  Drugs,  supra  note  19, 
the  Consumers  Union  reports  at  191.  "We  noted  above  that  most  nineteenth-century  opiate  addicts 
either  took  their  drug  by  mouth,  or  smoked  them,  mainlining  heroin  became  the  dominant  form  of 
narcotic  use  only  when  repressive  measures  and  the  resulting  high  prices  made  less  damaging  routes 
of  administration  too  costly."  The  Consumers  Union  goes  on  to  describe  evidence  of  an  identical 
phenomenon  in  Vietnam  where  most  GI  users  smoked  or  snorted  available  high-quality  heroin  until 
increased  military  enforcement  of  anti-drug  laws  raised  prices  and  effected  availability  which  resulted 
in  increased  intravenous  use. 

"'Gay  and  Way,  supra  note  93,  at  5  1 . 

"'Canadian  Government  Commission,  supra  note  2,  at  151.  See  also  Medical  Complications  of 
Heroin  Addiction,  supra  note  91;  Rosenzweig,  supra  note  17,  at  26;  Kramer,  supra  note  !,  at  52. 

"'Canadian  Government  Commission,  supra  note  2,  at  151.  See  discussion  of  the  overdose  con- 
troversy in  note  1  10,  infra. 

"*Gay  and  Way,  supra  note  93,  at  46;  Graham,  The  Nature  and  Properties  of  Drugs  Which  Give 
Rise  to  Dependence,  Community  Health  at  86  (Sept. -Oct.  1969);  Wurmser,  Drug  Addiction  and 
Drug  Abuse— A  Synopsis,  Maryland  State  Medical  Journal  at  71-72  (Oct.  1968);  President's  Com- 
mission Report,  supra  note  86;  E.  Schur,  Narcotics  Addiction  in  Britain  and  America  21-22  (1962); 
Narcotic  Drug  Addiction,  U.S.  Dept.  of  Health,  Education,  and  Welfare,  Public  Health  Service, 
P.H.S.  Publication  No.  1021  at  3. 

'"DeLong,  supra  note  84,  at  78-79. 
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in   the  future  by  avoiding  the  drug.'^'  Those  who  continue  to  use,  however,  rapidly 
develop  tolerance  to  the  unpleasant  effects.'" 

The  euphoric  effect,  on  some  persons,'^  is  particularly  powerful.  The  initial  effect 
of  the  intravenous  injection  upon  the  user's  central  nervous  system'^"  is  known  as 
the  "rush."  Most  often  user  descriptions  of  the  "rush"  are  in  sexual  terms  comparing 
that  initial  impact  to  an  orgasm. '^^  The  longer  lasting  euphoric  effect,  the  "high" 
is,  in  effect,  an  emotional  analgesia.'^*  The  user  experiences  "total  drive  satisfaction,  ''^^ 
his  anxieties  quieted'^"  as  he,  possibly,  experiences  a  comfortable  drowsiness.'^®  While 
"high,"  however,  a  user  may  not  behave  at  all  abnormally  or  even  be  recognizably 
under  the  influence  of  any  drug.""  Drowsiness,  "nodding,"  is  not  certainly  necessary 
to  a  "high"  and  a  dependent  may  appear  normal  and  function  normally.'^'  The  user 
may  also  experience  a  suppression  of  his  appetite  and  sexual  drive  ''^^  and  a  reduction 
in  aggressiveness.'"''' 


'"Id.  at  79;  Canadian  Government  Commission,  supra  note  2,  at  152. 

"^Gay  and  Way,  supra  note  93,  at  52;  ABA  Report,  supra  note  37,  at  44. 

'^'Only  a  small  proportion  of  individuals  who  have  used  opiate  narcotics  have  an  affinity  for  the 
euphoric  effects  of  the  drug  and  are  encouraged  to  continue  use  to  the  point  of  developing  tolerance 
to  the  drug's  unpleasant  effects,  Canadian  Government  Commission,  supra  note  2,  at  157,  DeLong, 
supra  note  84,  at  78-79.  To  those  who  have  an  affinity  for  the  drug  it  is  almost  indescribably  attrac- 
tive, DeLong,  supra  note  84,  at  79.  One  young  middle-class  dependent  coined  the  phrase,  "It's  so 
good,  don't  even  try  it  once."  D.  Smith  &  G.  Gay,  Heroin  in  Perspective,  at  title  page  (1972). 

'^■•For  a  comprehensive  explanation  of  the  central  nervous  system  and  psychopharmacology,  the  in- 
teraction of  psychoactive  drugs  with  the  CNS,  see  DeLong,  supra  note  84,  at  62-71. 

'^^ABA  Report,  supra  note  37,  at  45,  Canadian  Government  Commission,  supra  note  2,  at  152; 
DeLong,  supra  note  84,  at  79. 

'"DeLong,  supra  note  84,  at  78-80. 

'^'Wurmser,  supra  note  1  19,  at  71-72. 

'^"Rosenzweig,  supra  note  17,  at  26-27. 

'^*  Wurmser,  supra  note  1  19,  at  7  1-72. 

""Rosenzweig,  supra  note  17,  at  26-27. 

'^'For  example:  Studies  have  shown  physician  dependents  are  able  to  continue  work  while  depen- 
dent on  opiate  narcotics,  Blum  &  Braunstein,  supra  note  96,  at  49.  The  British  experience  has  illus- 
trated that  maintained  opiate  narcotic  dependents  can  hold  productive  jobs,  May,  supra  note  98,  at 
347-48.  Dependents  have  successfully  held  "positions  of  eminence,"  Lindesmith,  supra  note  25,  at  xi 
(1965).  See  also,  Schur,  supra  note  119,  at  23,  Bentley  2,  Med.  Jour,  of  Australia  106  (Dec.  7, 
1968),  Brecher,  supra  note  19,  at  6-7,  34-36,  37  (a  dependent  congressman).  Ch.  5,  Some  Eminent 
Narcotics  Addicts  in  general,  129,  139,  148-50  (methadone  patients);  Kramer,  supra  note  1,  at  54; 
Lauria,  supra  note  17,  at  87  (physicians,  nurses,  literary  figures,  etc.);  and  see  notes  182  and  183 
infra. 

'^* Lauria,  supra  note  17,  at  60,  President's  Commission,  supra  note  86,  at  2;  Vaillant.  History  of 
Urban  Narcotic  Drug  Addiction,  in  H.  Steinberg,  Scientific  Basis  for  Drug  Dependence  359  (1969). 
Schur,  supra  note  1 19,  at  23;  Lindesmith,  supra  note  25,  at  x;  Gay  and  Way,  supra  note  93,  at  52, 
Fort,  supra  note  4,  at  136-39.  As  a  result  of  the  diminution  in  sexual  drive  (as  well  as  aggressiveness, 
Wurmser,  supra  note  1  19,  at  71;  Rosenzweig,  supra  note  17,  at  27)  it  is  clear  that  the  opiate  narcotic 
user  "sex  fiend"  myth  is  simply  false.  W.  Seymour,  The  Young  Die  Quietly  17  (1972).  As  a  group 
heroin  dependents  commit  far  fewer  sex  offenses  than  the  total  population,  W.  Seymour  at  17. 

'^•■'Wurmser,  supra  note  119,  at  71;  Rosenzweig,  supra  note  17,  at  27.  See  supra  note  1 19.  Like  the 
sex  fiend  myth,  the  "dope  fiend"  of  popular  mythology  is  virtually  non-existent.  The  effect  of  opiate 
narcotic  use  is  to  soothe,  reduce  primary  drives,  calm,  and  pacify.  The  Canadian  Government  Com- 
mission, supra  note  2,  at  155  reports;  "A  consensus  exists  among  medical,  law  enforcement  and 
research  authorities,  as  well  as  users  themselves,  that  few  crimes  of  violence  are  directly  produced  by 
the  use  of  opiate  narcotics.  There  is,  of  course,  a  relationship  between  American  heroin  use  and 
crime,  but  dependent  crime  is  generally  motivated  by  the  need  to  obtain  high-priced  illicit  heroin  and 
is  thus  most  often  property  crime,  shoplifting,  larceny,  pimping,  prostitution,  car  theft,  burglary,  etc." 
See  Fort,  supra  note  4,  at  102-103;  W.  Seymour,  supra  note  17,  at  17;  Canadian  Government  Com- 
mission, supra  note  2,  at  155.  When  a  dependent  does  get  involved  in  violent  crime  it  is  frequently  a 
consequence  of  the  drug  trade.  For  example,  of  the  32  homocides  perpetrated  by  opiate  narcotic 
users  in  New  York  City  in  1965,  23  were  attributable  to  altercations  over  narcotics,  Lauria,  supra 
note  17,  at  59,  and  it  has  been  estimated  that  100  of  Detroit's  690  homocides  in  1971  were  related 
to  the  city's  heroin  trade.  Would  Legal  Heroin  Slash  the  Crime  Rate?  Detroit  Free  Press,  March  30, 
1972. 
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The  effects  of  the  heroin  injection  last  about  four  to  six  hours.'''''  The  drug  is 
rapidly  hydrolyzed  by  the  liver  and  other  organs  and  is  excreted  in  the  urine  as 
morphine.'^  This  is  the  basis  of  the  urine  test  for  use.  Heroin  also  is  excreted  as 
morphine  in  breast  milk,  sweat,  and  saliva.'^ 

C.  DRUG  DEPENDENCE  OF  THE  HEROIN  TYPE 

Like  the  term  narcotic,  the  term  addiction  has  been  the  subject  of  much  lay  and 
professional  confusion.  The  fact  that  the  medical  profession  has  not  provided  a  standard 
definition  has  contributed  to  much  misunderstanding.'^^  Due  to  this  situation,  the  World 
Health  Organization  (WHO)  Exper  Committee,  in  its  Thirteenth  Report  on  Addiction- 
producing  Drugs  (1964),  recommend  that  the  term  dependence  be  substituted  for 
the  term  addiction.  The  WHO  report  suggested  the  following  definition.'-^" 

Drug   Dependence:    A   state   of  psyhic   or   physical   dependence   or  both,   on   a 

drug,  arising  in  a  person  following  administration  of  that  drug  on  a  periodic  or 

continuous   basis.   The   characteristics   of  such   a   state   will   vary   with   the   agent 

involved,  and  these  characteristics  must  always  be  made  clear  by  designating  the 

particular  type  of  drug  dependence  in  each  case,  for  example  drug  dependence 

of  morphine  type,  barbituate  type,  or  amphetamine  type,  etc. 

As  the  WHO  definition  points  out,  dependence  may  be  physical,  psychological,  or 

a  combination  of  the  two.  The  advantage  of  WHO  terminology  is  that  "drug  dependence 

of  the   heroin   type"   indicates  with   useful   specificity   a  combination  of  physical   and 

psychological  factors  associated  singularly  with  heroin  use.'^^ 

Physical  dependence  is  characterized  by  two  phenomena,  tolerance  and  an  abstinence 
syndrome.  Tolerance  describes  a  physiological  process  in  which  body  cells  adapt  in 
a  homeostatic  way  to  a  substance  taken  regularly  so  that,  to  continue  to  produce 
an  effect  qualitatively  equal  to  that  experienced  at  initial  usage,  a  greater  amount 
of  the  substance  is  progressivley  required.'''*'  Tolerance  is  not  identical  to  physical 
dependence  and  may  occur  without  it.''"  Pharmacologically,  physical  dependence  can 
only  occur  with  certain  depressant  drugs  such  as  the  opiate  narcotics,  alcohol  and 
barbituates.'''^ 

Tolerance  develops  to  the  hypnotic,  analgesic,  and  euphoric  effects  of  heroin  as 
well  as  to  the  potentially  lethal  respiratory  depressant  action  of  the  drug."*^  Many 
dependents  eventually  come  to  tolerate  doses  many  times  greater  than  doses  which 
would  be  lethal  to  a  non-user.'*^  Tolerance  to  the  constipation  effect  and  to  the 
constriction  of  the  pupils  also  develops,  but  to  a  lesser  degree.''*^  Since  the  opiate 
narcotics  are  basically  fungible,  there  is  considerable  cross-tolerance  and  cross-depen- 
dence among  them.'**  Tolerance  to  the  favorable  effects  of  the  opiate  narcotics  develops 
rapidly,  so  that  some  argue  that  the  basic  motivating  factor  in  continued  use  is  not 
the  positive  or  pleasurable  effects  of  the  drug  but  rather  the  fear  or  avoidance  of 
the  abstinence  syndrome,'*'  the  other  component  of  physical  dependence. 

"*DeLong,  supra  note  84,  at  77;  Kramer,  supra  note  I ,  at  49. 

'"Canadian  Government  Commission,  supra  note  2,  at  150;  Gay  and  Way,  supra  note  93,  at  52. 

"*Gay  and  Way,  supra  note  93,  at  52. 

'"Medical  Complications  of  Heroin  Addiction,  1  15  Calif.  Medicine  44  (Nov.  1971 ). 

'^* Willis,  Drug  Addiction — The  Extent  and  Nature  of  the  Problem,  84  London  Medical  Society's 
Transactions  72-73  (1968);  Willis,  Drug  Taking— Myth  or  Reality,  1  Community  Health,  Bristol 
121-25  (Sept.-Oct.  1969);  Beckett,  Drug  Addiction;  Facts  and  Myths  About  Narcotic  Drug  Abuse, 
86  London  Medical  Society's  Transactions  65  ( 1968). 

'^*One  of  the  most  persistent  problems  in  considering  the  non-medical  use  of  drugs  has  been  the 
popular  misconception  that  all  drugs  are  alike  and  equally  dangerous.  A  drug  is  merely  any  biologi- 
cally active  substance  which  may  be  used  for  recreation,  pleasure,  or  medical  treatment.  Fort,  supra 
note  4,  at  4;  see  generally,  N.  Zinberg  &  J.  Robertson,  Drugs  and  the  Public,  Ch.  2,  Public  Attitudes 
Toward  Legal  Drug  Abuse,  at  29-57  ( 1972). 

'^''Fort,  supra  note  4,  at  8;  DeLong,  supra  note  84,  at  80;  Wurmser,  supra  note  1  19,  at  70. 

'^'DeLong,  supra  note  2,  at  80. 

'*' Fort,  supra  note  4,  at  8. 

'^'Canadian  Government  Commission,  supra  note  2,  at  153;  ABA  Report,  supra  note  37,  at  46. 

'**  Canadian  Government  Commission,  supra  note  2,  at  148. 

'"Id. 

'**See  note  89,  supra. 

''^Canadian  Government  Commission,  supra  note  2,  at  154.  Others  argue  differently.  See  generally 
DeLong,  supra  note  84. 
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The  abstinence  syndrome,  or  withdrawal  illness,  consists  of  a  set  of  physical  symptoms 
which  appear  as  a  result  of  the  absence,  or  a  substantial  reduction  in  the  amount 
taken,  of  a  regularly  used,  and  tolerated,  substance.  The  presence  of  the  heroin  ab- 
stinence syndrome  appears  to  develop  only  slightly  slower  than  does  tolerance  to  the 
drug's  effects.''"'  The  appearance  of  the  abstinence  syndrome  indicates  that  the  user's 
body  requires  the  presence  of  the  drug  for  normal  functioning.''*' 

The  infrequent  user  of  heroin  and  the  user  of  small  doses  will  experience  only 
a  low  level  of  physical  dependence.'^"  The  absence  of  the  drug  in  the  systems  of 
these  types  of  users  may  create  no  apparent  withdrawal  symptoms  or  may  cause  ab- 
stinence of  symptoms  similar  to  those  associated  with  mild  flu.'-^'  Since  the  amount 
of  actual  heroin  in  the  street  "bag"  is  generally  so  small,  the  "subclinical"  withdrawal 
illness  is  experienced  by  many  "addicts"  forced  into  abstinence.'*^ 

If  a  user's  dependence  is  more  significant,  the  physical  symptoms  of  the  abstinence 
syndrome  are  more  severe  and  include: 

[r]estlessness  and  drug  craving,  followed  by  yawning,  lacrimation,  runny  nose, 
perspiration,  fever,  chills,  vomiting,  panting  respiration,  loss  of  appetite,  insomnia, 
hypertension,  general  aches  and  pains  and  loss  of  weight.'*-'' 

These  more  serious  symptoms  are  similar  to  the  withdrawal  illness  associated  with 
alcohol  dependence,  delerium  tremens  (DT's),  though  alcohol  withdrawal  is  far  more 
dangerous.'*"  The  symptoms  begin  to  appear  about  twelve  hours  following  the  last 
dose.'**  The  abstinence  syndrome  may  last  several  days,  the  major  symptoms  disappear- 
ing in  about  a  week,  though  total  system  recuperation  may  take  as  long  as  six  months.'** 

The  abstinence  symptoms  may  be  blocked  by  methadone  in  low  doses  and  this 
method  is  often  used  to  detoxify  heroin  dependents.'*^  Barbiturates  are  similarly  used 
to  ease  withdrawal.'*" 

Physical  dependence  alone  cannot  begin  to  explain  the  dynamics  of  heroin  depen- 
dency.'** Tolerance  and  abstinence  syndrome  do  not  provide  satisfactory  explanations 
of  phenomena  such  as  the  craving  or  "heroin  hunger",  experienced  by  former  depen- 
dents sufficient  to  return  them  to  the  drug,'*"  the  voluntary  detoxification  of  a  dependent 


""DeLong,  supra  note  84,  at  84. 

'"Id.  at  82. 

""Though  the  opiate  narcotics  have  a  high  potential  for  creating  dependence,  there  are  many 
casual  and  periodic  users  who  have  used  for  years  without  experiencing  any  physical  dependency, 
Lauria,  supra  note  17  at  60.  Wendel,  3  Brit.  Med.  J.  776  (1971).  This  is  true  among  Asian  opium 
smokers  as  well.  Westermeyer,  Use  of  Alcohol  and  Opium  by  the  Meo  of  Laos,  127  Am.  J.  Psych. 
1019,  1023  (1971).  Among  individuals  who  do  become  dependent,  the  development  of  dependence 
normally  ranges  between  two  weeks  and  a  year  after  initial  intravenous  injection.  Lauria,  supra  note 
17,  at  60. 

'"Canadian  Government  Commission,  supra  note  2,  at  153. 

"^Preble  and  Casey,  supra  note  102,  at  110.  President's  Commission,  supra  note  86,  at  3.  Blum 
and  Braunstein,  supra  note  96,  at  41. 

"'DeLong,  supra  note  84,  at  82.  See  also  Canadian  Government  Commission,  supra  note,  at  153; 
ABA  Report,  supra  note  37,  at  47. 

"■•Fort,  supra  note  4,  at  8,  9;  Canadian  Government  Commission,  supra  note  2,  at  153.  Unlike  the 
few  deaths  reportedly  due  to  opiate  narcotic  withdrawal,  alcohol  withdrawal,  delirium  tremens,  is 
fatal  10  percent  of  the  time.  Canadian  Government  Commission,  supra  note  2,  at  71.  See  discussion 
of  alcohol  infra, 

'"ABA  Report,  supra  note  37  at  47. 

'*' Canadian  Government  Commission,  supra  note  2,  at  154. 

'"Gay  and  Way,  supra  note  93,  at  54. 

'"'Canadian  Government  Commission,  supra  note  2,  at  154. 

'*'  Zinberg  and  Robertson  suggest  that  three  factors  control  the  drug  dependence  phenomenon:  the 
pharmacological  action  of  the  drug,  the  set,  the  individual  user's  personality  and  expectations,  and 
the  setting,  the  total  physical  and  social  environment  surrounding  drug  use.  Zinberg  &  Robertson, 
supra  note  139,  at  58.  See  generally  Goodman  and  Gilman,  The  Pharmacological  Basis  of  Therapeu- 
tics (3d.  1965). 

""DeLong,  supra  note  84,  at  79;  ABA  Reports,  supra  note  37,  at  154.  The  three  treatment 
philosophies,  psychological,  sociological,  and  biochemical,  either  singly  or  in  combination,  have  been 
unable  to  unlock  the  mystery  or  dependence;  "No  effective  cure  for  heroin  addiction  has  been  found 
..."  Brecher,  supra  note  19,  at  83,  and  at  528:  "Almost  all  heroin  addicts,  it  is  true,  do  stop  taking 
heroin  from  time  to  time.  But  almost  all  subsequently  relapse.  Among  those  who  do  not  relapse, 
roughly  half  become  skid  row  alcoholics." 


731 

to  lower  his  tolerance  for  economic  reasons,'*'  a  dependence  on  the  needle  (the 
"Point")  itself,  independent  of  the  drug,'®^  and  the  spontaneous  loss  of  interest  in 
opiate  narcotics  among  dependents  reaching  middle  age.'**  Psychological  dependence, 
or  habituation,'"  results  from  regular  usage  of  a  substance  and  reliance  upon  that 
substance  to  the  extent  that  deprivation  may  produce  restlessness,  nervousness,  and 
irritability.'^  Craving,  peer  group  association,  environment,  and  other  sociological  fac- 
tors combine  to  create  psychological  dependence.'"*  These  factors  interact  with  physical 
factors,  often  strengthening  each  other,  to  create  dependency.'*^ 

Heroin  has  an  extremely  high  potential  for  creating  dependency  due  to  its  rapid 
onset  action  and  its  powerful  euphoriant  properties,'**  described  supra.  Most  initial 
users  try  the  drug  to  seek  a  favorable  effect,'**  however,  most  individuals  who  use 
opiate  narcotics  in  either  medical  or  non-medical  situations  do  not  ever  become  depen- 
dents.'^" It  is  not  known  whether  those  who  do  become  dependent  have  some  signifi- 
cantly different  response  than  those  who  do  not.'^'  Some  believe  that  social  and  per- 
sonality factors  may  predispose  certain  individuals  to  dependence, '^^  while  there  is 
probably  no  physical  dependence  predisposition.'"  To  persons  with  the  characteristics 
necessary  to  dependence-predisposition,  heroin  is  a  favored  drug  because  of  its  euphoric 
power. '^*  A  user  with  an  affinity  for  the  drug  probably  has  a  low  tolerance  for  anxiety 
and  frustration'"  and  is  likely  to  be  in  physical  or  psychological  pain.'^*  Problem 
avoidance  is  accomplished  rapidly  with  heroin,  to  ease  the  pain  of  being  poor,  black, 
and  young  in  an  urban  ghetto'^^  or  of  being  thousands  of  miles  from  home  in  an 
Asian  war'^**  or  young  and  frustrated,  and  with  a  sense  of  inadequacy  and  an  inability 
to  cope  with  daily  life.'^® 

D   THE  LONG-TERM  EFFECTS  OF  HEROIN  DEPENDENCE 

The  long-term  effects  of  heroin  dependence  may  be  classified  into  two  types:  1) 
the  direct  effects,  caused  by  the  intrinsic  pharmacological  qualities  of  heroin  itself 
and  2)  the  indirect  effects  caused  by  the  nature  of  available  adulterated  illicit  heroin 


'"Canadian  Government  Commission,  supra  note  2  at  154. 
'«»Id.  at  155. 
'"Id. 

•«<Wurmser,  supra  note  119,  at  70. 

"*Fort,  supra  note  4,  at  9;  Medical  Complications  of  Heroin  Addiction,  supra  note  91,  at  44. 
'**Fort,  supra  note  4,  at  9;  Willis,  Drug  Addiction— The  Extent  and  Nature  of  the  Problem,  supra 
note  138,  at  72-74. 

'*'See  generally  Fort,  supra  note  4,  at  193-207;  See  note  159,  supra. 
'**Gay  &  Way,  supra  note  93,  at  46,  51. 
'«»DeLong,  supra  note  84,  at  79,  88. 
""See  note  123,  supra. 
'"DeLong,  supra  note  84,  at  79. 

'"Canadian  Government  Commission,  supra  note  2,  at  158. 

"'DeLong,  supra  note  84,  at  88.  For  a  discussion  of  psychological,  sociological  and  biochemical 
theories  in  general,  see  Brecher,  supra  note  19,  at  68  et  seq. 
"^DeLong,  supra  note  84,  at  79.  See  notes  123,  168,  supra. 
"'Rosenzweig,  supra  note  17,  at  26. 

""National  Clearinghouse  for  Drug  Abuse  Information,  a  Federal  Source  Book  23,  25  (rev.  1971 ). 
'"ABA  Report,  supra  note  37,  at  28. 

""Bentel,  Crim,  &   Smith,  Drug  Abuse  in  Combat:  The  Crisis  of  Drugs  and  Addiction   Among 
American  Troops  in  Vietnam  in  Smith  &  Gay,  Heroin  in  Perspective   188-192.  Stewart,  Treasure 
Island:  Bringing  Home  the  Harvest,  Raskin,  The  U.S.  Army:  Amnesty  Unlimited.  Wolle,  The  Living 
Death  of  Junkie  Augie  Schultz  all  in  Smack!  (F.  Browning  &  editors  of  Ramparts  ed.  1972). 
"*  Kramer,  supra  note  1,  at  49. 
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and  the  lifestyle  and  social  milieu  of  the  dependent.  Direct  effects  are  those  constant 
to  heroin  use  and  present  when  heroin  is  administered  in  therapeutic  controlled  settings 
and  amounts.'""  The  indirect  effects  are  those  which  appear  as  a  result  of  the 
criminalization  of  heroin."*' 

/.   The  direct  effects 

One  of  the  most  significant  facts  about  heroin  is  startling  in  light  of  the  public 
policy  in  this  country,  yet  it  is  supported  by  virtually  every  source  on  the  subject: 
Heroin,  and  the  opiate  narcotics,  cause  no  long-term  organic  damage.'"^  A  dependent 
is  essentially  a  normal  person  when  he  is  adequately  supplied  with  heroin."*-'  The 
only  distinct  and  direct  effects  attributable  to  opiate  narcotics  are  constipation  and 
depression  of  sexual  drive. "*^ 

The  most  significant  direct  drawback  to  heroin  use  is  the  relative  case  and  rapidity 
with  which  psychological  and  physical  dependence  can  be  produced.'"'^ 

While  heroin  use  may  produce  dependency,  heroin  does  not  cause  deterioration. 
Yet,  heroin-related  deaths  continue  to  present  a  significant  problem,"*"  This  problem, 
however,  stems  not  from  any  intrinsic  quality  of  heroin,  but  from  the  indirect  properties 
associated  with  the  unlawful,  non-medical  use  of  heroin  in  this  country."*' 

2.   The  indirect  effects 

The  chief  dangers  involved  in  the  non-medical  use  of  heroin  in  this  country  re 
"overdose"  and  infection."*'* 

When  a  user  injects  into  his  system  an  amount  of  heroin  which  exceeds  his  tolerance, 
an  acute  reaction  will  occur  in  his  central  nervous  system."***  The  user's  lungs  will 
fill   with  fluid   and,  in  effect,   he   can  drown   in   his  own  juices."*"  The  "O.D.'d"  user 

'""Canadian  Government  Commission,  supra  note  2,  at  154. 

'"'"The  one  overwhelming  objection  to  opium,  morphine,  heroin  and  other  narcotics  is  the  fact 
that  they  are  addicting,  the  other  disastrous  effects  of  narcotic  addiction  on  mind,  body,  and  society 
are  primarily  the  results  of  laws  and  policies."  Brecher,  supra  note  19,  at  528.  See  discussion  of  the 
harm  of  criminalization,  infra. 

'"'■^  Lindesmith,  supra  note  25,  at  x;  "[TJhere  is  no  known  major  tissue  pathology  associated  with 
heroin  and  morphine  addiction  as  there  is  with  the  abuse  of  alcohol."  DeLong,  supra  note  84,  at  74: 
"No  one  has  discovered  long-term  organic  damage  caused  by  morphine."  Lauria,  supra  note  17,  at 
61,  Smith,  I.  J.  Psychedelic  Drugs  7,  II  (1967-68).  President's  Commission,  supra  note  86,  at  2; 
Schur,  supra  note  119,  at  22;  Fort,  supra  note  4,  at  22.  Wurmser,  supra  note  1  19,  at  71.  "Medical 
authorities  now  widely  agree  that  even  heroin  and  opiates  cause  no  physiological  damage  An  addict 
may  suffer  from  chronic  constipation  and  reduced  sexual  potency,  but  assured  of  a  drug  supply  he 
will  live  to  a  ripe  old  age  "  Zinberg  and  Robertson,  supra  note  139,  at  44.  See  also  Canadian  Govern- 
ment Commission,  supra  note  2,  at  151;  Brecher,  supra  note  19  at  27;  "There  is  thus  general  agree- 
ment throughout  the  medical  and  psychiatric  literature  that  the  overall  effects  of  opium,  morphine, 
and  heroin  on  the  addicts'  mind  and  body  under  conditions  of  low  price  and  ready  availability  are  on 
the  whole  amazingly  bland." 

'"'ABA  Report,  supra  note  37,  at  48:  "An  addict  with  an  adequate  supply  of  heroin  is  a  relatively 
normal  person  who  presents  no  social  problem",  Canadian  Government  Commission,  supra  note  2,  at 
156;  see  sources  cited  supra  note  131. 

'"■"Zinberg  and  Robertson,  supra  note  139,  at  44;  l.indesmith,  supra  note  25,  at  x;  Gay  &  Way, 
supra  note  93,  at  52;  note  132  and  133  supra. 

'"^Kramer,  supra  note  I,  at  54;  Brecher,  supra  note  19,  at  528:  "The  one  overwhelming  objection 
to  opium,  morphine,  heroin  and  other  narcotics  is  the  fact  that  they  are  addicting.  The  other  disas- 
trous effects  of  narcotics  on  minds,  body,  and  society  are  primarily  the  results  of  laws  and  policies" 

'""See,  e.g.,  Drug-Death  Related  by  City,  N.Y.  Times,  November  12,  1972,  Brecher,  supra  note  19, 
at  101. 

'"'"It  is  true  that  addicts  risk  collapsed  or  abcessed  veins,  and  even  death,  but  these  result  from 
unregulated  doses  and  unsterile  equipment  The  addict  who  is  a  'walking  death'  has  been  brought  to 
that  condition  by  the  present  state  of  the  law."  Zinberg  &  Robertson,  supra  note  139,  at  44-45; 
Brecher,  supra  note  I  9,  at  528;  Wurmser,  supra  note  I  1 9,  at  7  1 ;  Lauria,  supra  note  I  7,  at  6 1 

'""l.auria,  supra  note  I  7  at  15;  Willis,  supra  note  138,  at  78;  See  mfra  note  198. 

'"^ABA  Report,  supra  note  37,  at  46. 

""'More  technically,  "Heroin  depresses  respiration  by  its  depressant  action  on  the  central  nervous 
system  and  respiratory  failure  and  death  may  result  from  medullary  paralysis.  Both  rate  and  depth  of 
respiration  are  affected  and  hypoxia  and  hypercapnea  occur.  Cyanosis  is  noted  .  ."  The  user  may 
suffer  cardiac  arrest  secondary  to  hypoxia  Gay  and  Way,  supra  note  93,  at  5  I .  See  also  Seymour, 
supra  note  132,  at  20.  But  see  note  198,  infra 
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may   turn   "as   blue   as   his  jeans."'®'   "Overdoses"  are   attributed   to   the   erratic   and 
often  unexpected   variances  in  the 
of  tolerance  by  the  user,  himself. 


often  unexpected   variances  in  the  potency  of  black  market  heroin,'*^  overestimation 

limself,'**  the  use  of  excessively  potent  heroin  samples  as 


weapons  to  eliminate  a  threat  embodied  in  a  particular  dependent'**  and  to  a  dealer's 
periodic  need  to  quickly  divest  himself  of  his  supply  when  authorities  have  the  "heat 
on.""*  Deaths  classified  as  overdose  deaths  may  also  be  the  consequence  of  contaminant 
substances  in  illicit  market  heroin,  and  in  some  cases,  death  aue  to  an  individual's 
drug  hypersensitivity'^  or  suicide.'*'  Overdose  deaths  account  for  about  70  percent 
of  tne  heroin-related  deaths  in  the  United  States.'®*  The  vast  majority  of  these  deaths 
are  due  to  the  criminalization  of  heroin  which,  in  effect,  provides  a  franchise  for 
illicit  marketeers.'** 

The  remaining  30  percent  of  heroin  related  deaths  are  also  the  direct  products 
of  the  criminalization  of  the  drug.^""  Infection  accounts  for  the  substantial  part  of 
this  remainder.^"'  The  unsanitary  and  uncontrolled  conditions  that  generally  surround 
the  non-medical,  self-administration  of  heroin  and  the  fact  that  confirmed  dependents 
must  subject  themselves  to  more  than  1000  intravenous  injections  per  year,  cause 
the  mortality  rate  among  dependents  to  be  inordinately  high.  Common  are  hepatitis, 
tetanus,  heart  and  lung  abnormalities,  scarred  veins  ("track  marks"),  local  skin  infec- 
tions, abscesses,  obstetrical  problems,  bacterial  endocarditis,  septicemia  and  malaria.^"'' 
This  situation  is  worsened  by  the  common  dependent-cultural  phenomenon  known 
as  needle-sharing,  the  adulteration  and  contamination  of  street  mixtures,  and  by  the 
crude  nature  of  some  illicit  market  heroin  itself.'"*^  Further  complications  arise  from 
the  common  "criminal-addict  behavior  syndrome"  caused  by  the  all-but-prohibitive 
illicit  market  prices  which  dependents  must  meet  to  procure  the  drug.*"*  This 
"syndrome"  almost  invariably  leads  to  self-neglect  and  contributes  to  malnutrition, 
and  tooth  decay,  and  exacerbates  infection.*'**  These  complications  are  largely  unneces- 
sary.*"' 


'*'Gay  and  Way,  supra  note  93,  at  5  1 . 

'*^  Canadian  Government  Commission,  supra  note  2.  at  151.  Dosage  uncertainty  contributing  to 
overdose  deaths  is  not  a  problem  in  England  where  quality  controlled  opiate  narcotics  are  medically 
available.  Zingerg  &  Robertson,  supra  note  139,  at  162,  204. 

"'Wurmser,  supra  note  119,  at  72. 

"■•Lauria,  supra  note  17,  at  16. 

'"Id. 

''^Canadian  Government  Commission,  supra  note  2,  at  151. 

'*'Zinberg  and  Robertson,  supra  note  139,  at  162. 

"*  Aside  from  medical  deaths,  heroin  causes  fatalities;  it  is  estimated  that  100  of  Detroit's  690 
homicides  in  1971  were  related  to  the  city's  heroin  trade.  Would  Legal  Heroin  Slash  the  Crime  Rate? 
Detroit  Free  Press,  March  30,  1972.  See  also  Seymour,  supra  note  132,  at  20  and  note  133  supra. 
Evidence  suggests  that  the  term  overdose  is  more  of  a  coroner's  convenience  than  a  medical  occur- 
rence, and  that  many  deaths  in  the  United  States  attributed  to  overdose  are  in  fact  caused  by  in- 
travenous injection,  not  of  heroin,  but  of  heroin  crudely  mixed  with  other  substances,  particularly 
quinine.  It  is  also  likely  that  polydrug  abuse  is  a  factor  in  the  rapid  death  now  classified  as  overdose. 
A  complete  discussion  of  this  evidence  and  recent  developments  in  medical  literature  can  be  found  in 
Brecher,  supra  note  19,  at  ch.  12. 

'"See  note  181,  supra.  See  generally,  Brecher,  supra  note  19,  at  ch.  12. 

'""Canadian  Government  Commission,  supra  note  2,  at  151. 

""Wurrnser,  supra  note  1  19,  at  72. 

"*ld.:  Canadian  Government  Commission,  supra  note  2,  at  151. 

*"'ABA  Report,  supra  note  37,  at  46;  Gay  and  Way,  supra  note  93,  at  51;  Canadian  Government 
Commission,  supra  note  2,  at  151;  Seymour,  supra  note  132,  at  20. 

*"^Gay  and  Way,  supra  note  93,  at  5  1 ;  Preble  and  Casey,  supra  note  102,  at  103;  Wurmser,  supra 
note  119,  at  72,  Abelson,  Death  from  Heroin,  Science  at  1289  (Jan.  12.  1970).  See  generally, 
Howard  and  Borges,  Needle  Sharing  in  the  Haight:  Some  Social  and  Psychological  Functions  in  Smith 
and  Gay,  "it's  So  Good  Don't  Even  Try  It  Once  ",  Heroin  In  Perspective  125-136  ( 1972) 

'"'Canadian  Government  Commission,  supra  note  2,  at  15!;  Wurmser,  supra  note  I  19,  at  72. 

^""Wurmser,  supra  note  1  19,  at  72. 

'"'Gay  and  Way,  supra  note  93,  at  5  1 .  This  point  is  illustrated  by  comparing  dependent  health 
while  under  street  heroin  and  methadone  maintenance.  In  answer  to  charges  that  methadone  main- 
tenance is  a  genocide  conspiracy,  Brecher,  supra  note  19,  a  157  evaluates  data  and  concludes; 
"Conversion  from  street  heroin  to  methadone  maintenance  actually  improves  sexual  function,  both 
male  and  female,  in  a  large  proportion  of  cases — and  notably  increases  the  likelihood  of  normal 
pregnancy  and  normal  birth." 
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If  the  same  heroin  injections  were  given  in  sterile  and  controlled  situations, 
this  individual  and  social  hazard  would  be  greatly  lessened  and  the  injection  of 
heroin  would  cause  little  more  concern  than  that  of  morphine  administered  by 
the  crisply  starched  nurses  on  hospital  wards.  Indeed,  medical  use  of  heroin  is 
still  legal  in  Great  Britain  and  has  been  widely  used  by  many  physicians  without 
serious  consequences. 
Medically,  the  brutal  costs  of  criminalization  to  the  dependent  cannot  be  underesti- 
mated.^'"* 

III.  Comparison  With  Widkly  Used  Legal  Drugs 

It  is  useful  to  examine  the  characteristics  of  heroin  dependence  in  the  context  of 
the  medical  and  social  characteristics  and  ramifications  of  two  other  drugs  used  widely, 
and  legally,  in  the  United  States:  alcohol  and  nicotine. 

A     ALCOHOL 

Alcohol,  like  heroin,  is  a  dependency  producing,  psycho-active  drug.'^""  Unlike  heroin, 
alcohol  has  been  legally  produced  and  consumed  in  the  United  States  since  a  15 
year  alcohol  prohibition  ended  in  1934.^'"  Alcohol  is  used  in  a  variety  of  social  contexts 
to  alter  mood,  to  relax  inhibition,  to  provide  relief  from  tension  and  anxiety,  to  fortify 
courage  and  to  promote  sociability.'-"  The  various  alcoholic  beverages  no  longer  have 
any  recognized  medical  use  though  they  may  still  be  popularly  administered  for 
"medicinal"  purpt)ses.'^'^ 

The  short  term  effects  of  alcohol  consumption  include:  a  flushing  of  the  skin  (which 
produces  a  sensation  of  warmth),  lowering  of  the  body  temperature,  increasing  of 
reaction  time,  reduction  of  muscular  coordination,  slowing  of  psychological  functions 
and  an  alteration  of  the  heart  rate.-''  In  a  greater  dosage,  alcohol  produces  drunkenness, 
disorientation,  memory  loss,  speech  impairment,  inadequate  muscle  control,  a  reddening 
of  the  conjunctional  membrane  of  the  eye  and  blurred  vision  and  ultimately,  a  post- 
use  syndrome  commonly  called  the  "hangover". ^'^  In  some  individuals  alcohol  use 
produces  hostility  and  aggression,  delusions,  illusions,  amnesia,  and  even  acute  alcohol 
psychosis.'^ '^ 

The  continued  use  of  alcohol  produces  tolerance  to  the  short  term  effects  of  the 
drug.  Eventually,  tolerance  will  increase  and  may  lead  to  the  pronounced  physical 
dependence  upon  alcohol  commonly  called  alcoholism.-"*  Once  dependence  occurs, 
the  alcohol  dependent,  or  alcoholic,  who  abstains  from  use  will  experience  an  acute 
withdrawal  or  abstinence  syndrome;  delerium  tremens,  or  the  DT's.^"  An  abstinence 
syndrome  may  be  produced  after  only  several  weeks  of  heavy  drinking.'^"*  Alcohol 
withdrawal,  which  bears  some  resemblence  to  heroin  withdrawal,  has  been  described 
as  beginning  with:  "Nausea,  anxiety,  severe  agitation,  confusion,  tremors,  and  sweating 
followed    by    cramps,    vomiting,    and    illusions    and    hallucinations.    After   several   days, 


■■"'"See  note  187.  supra. 

^Tiraham,  The  Nature  and  Properties  of  Drugs  Which  Give  Rise  to  Dependence,  Community 
Health,  at  86  (Sept. -Oct  ,  1969),  Wurmser,  supra  note  119.  at  73;  Kramer,  supra  note  1,  at  53; 
Canadian  Government  Commission,  supra  note  2.  at  60. 

'^'"The  failure  of  alcohol  prohibition  has  been  attributed  to  unworkably  drafted  laws,  inadequate 
enforcement,  corruption  of  public  officials,  and  lack  of  public  support  Canadian  Government  Com- 
mission, supra  note  2.  at  62.  It  is  interesting  to  keep  these  factors  in  mind  in  considering  the  effects 
of  heroin  criminalizations,  infra. 

■'"Canadian  Government  Commission,  supra  note  2.  at  64. 

^'^Id. 

-'^Id.  at  67,  Graham,  supra  note  209,  at  85. 

'•"^Canadian  Government  Commission,  supra  note  2,  at  67;  Graham,  supra  note  209,  at  85 

"■''Canadian  Government  Commission,  supra  note  2,  at  66. 

'■"'Graham,  supra  note  209,  at  85 

^"Fort,  supra  note  4,  at  126;  Graham,  supra  note  209,  at  85,  Canadian  Government  Commission, 
supra  note  2,  at  70. 

^'"Canadian  Government  Commission,  supra  note  2,  at  70. 
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delirium  tremens  may  develop  and  convulsions,  exhaustion  and  cardiovascular  collapse 
may  occur.  "^'® 

Unlike  heroin  withdrawal  which  only  very  rarely  results  in  dealth,  delirium  tremens, 
the  alcohol  abstinence  syndrome,  is  fatal  in  10  percent  of  cases."" 

Aside  from  producing  pronounced  dependence  and  causing  a  dangerous  abstinence 
syndrome,  alcohol  use  has  serious  long  term  physiological  effects  upon  the  user.  Unlike 
heroin  which  produces  no  long  term  organic  damage  in  the  dependent  or  user.^^' 

Even  relatively  light  consumption   [of  alcohol]   clearly  causes  some  damage  to 
such  organs  as  the  brain  and  liver[.]'"^ 

The  damage  to  these  organs  is  inevitable  with  chronic  alcohol  use  even  without 
manifest  drunkenness.^^"*  Alcohol  dependence  and  chronic  use  have  dire  consequences 
including:  "Disorders  of  the  digestive  tract,  cardiovascular  system,  lungs,  kidney,  pan- 
creas and  the  nervous  system,  with  sleep  disturbance  and  various  kinds  of  irreversible 
neurological  damage  and  cerebral  atrophy.  Considerable  attention  has  been  focused 
on  liver  disorders  in  heavy  drinkers,  and  it  is  well  established  that  alcohol  is  a  major 
contributing  or  causal  factor  in  liver  cirrhosis.  Alcoholics  may  develop  specific  psychotic 
syndromes,  permanently  impaired  memory,  epilepsy,  chronic  incoordination,  sexual  im- 
potence, loss  of  appetite  and  a  variety  of  nutritional  disorders  which  may  result  in 
an  increased  susceptibility  to  other  diseases  and  infections."  ^^'' 

Alcohol  is  the  most  widely  used  and  readily  available  dependency  producing  drug 
in  the  United  States."^  Estimates  of  the  number  of  American  alcohol  dependents 
range  from  six  ^^^  to  twelve  ''^'  million  people.  About  80  million  Americans  use  alcohol  ^^^ 
making  alcohol  consumption  "a  more  significant  problem  than  all  other  forms  of  drug 
abuse  combined".^^*  In  addition  to  deleterious  physical  consequences,  serious  psycholog- 
ical and  social  problems  are  caused  and  exacerbated  by  alcohol  use. 

More  than  half  of  those  in  American  prisons  for  murder,  rape,  theft,  burglary, 
embezzlement,  and  other  crimes  against  persons  or  property,  committed  their  offenses 
in  association  with  excessive  alcohol  use.**"  The  Consumers  Union  concludes  "Homicide 
is  an  alcohol  related  crime".*^'  One  study  of  arrests  for  felonies  involving  physical 
violence  showed  that  assaultive  offenses  were  committed  ten  times  more  frequently 
by  those  intoxicated."''  The  Canadian  Government  LeDain  Commission  reports  that: 
"Alcohol  intoxication  reportedly  plays  a  significant  role  in  a  large  proportion  of  the 
violent  crimes  (murder,  rape,  and  assault  against  persons  and  property)  in  North  Amer- 


*'»Id.  at  71. 

""Id.  at  71,  154, 

"'See  discussion  in  section  two. 

*^^Wald  and  Hutt,  The  Drug  Abuse  Survey  Project  in  Dealing  With  Drug  Abuse  II;  Wurmser, 
supra  note  1  19,  at  74. 

"'Wurmser,  supra  note  1  19,  at  74. 

*^*Canadian  Government  Commission,  supra  note  2,  at  69.  Some  of  these  disorders  may  be  of 
secondary  origin  caused  by  the  alcoholic  life  style.  For  example,  the  diet  of  some  alcoholics  may  be 
40  to  50  percent  alcohol  and  dangerously  deficient  in  essential  foods. 

"'See  Kramer,  supra  note  1,  at  53;  Wald  and  Hutt,  supra  note  222,  at  10;  Wurmser,  supra  note 
119,  at  74,  Fort,  supra  note  4,  Brecher,  supra  note  19,  at  IV;  Canadian  Government  Commission, 
supra  note  2,  at  60-72. 

"*Fort,  supra  note  4,  at  36. 

"'Kramer,  supra  note  I,  at  53. 

"*Wald  and  Hutt,  supra  note  222,  at  10;  Fort,  supra  note  4,  at  35. 

"'Jaffee,  Drug  Addiction  and  Drug  Abuse,  in  Goodman  and  Oilman,  The  Pharmacological  Basis  of 
Therapeutics  (3d  ed.  1965),  as  cited  in  Canadian  Government  Commission,  supra  note  2,  at  63. 

*'"Fort,  supra  note  4,  at  37. 

"•Brecher,  subra  note   19,  at  262.  See  also  Fort,  supra  note  4,  at   113.  The  same  conclusion  is 
reached  after  a  review  of  the  literature  in  Blum  &  Braunstein,  supra  note  96,  at  40. 
"^Fort,  supra  note  4,  at  113. 
"'Canadian  Government  Commission,  supra  note  2,  at  66;  see  also  Brecher,  supra  note  19,  at  262. 
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About  55  percent  of  all  arrests  involve  alcohol  related  offenses  including  drunkeness, 
liquor  law  oifenses,  and  drunk  driving,  as  well  as  violent  crimes.^'"  In  seventy  percent 
of  cases  of  driver  deaths  due  to  single  vehicle  accidents  and  in  half  of  the  cases 
of  driver  deaths  due  to  multi-vehicle  accidents,  the  drivers  had  been  drinking. ^''^  Sixty 
to  seventy  percent  of  all  drivers  considered  responsible  for  their  own  deaths  had 
been  drinking. '-■"'  More  than  50  percent  of  the  pedestrians  killed  in  traffic  accidents 
had  been  using  alcohol.'"' 

Alcohol  dependence  accounts  for  a  significant  percentage  of  mental  hospital  admis- 
sions,'-''"* many  due  to  irreversible  alcoholic  brain  damage.'-^"  Alcohol  use  is  responsible 
for  millions  of  man-hours  of  work  lost  to  absenteeism  and  inability  to  function  which 
cost  American  firms  two  billion  dollars  a  year.'-'"  Alcohol  use  is  the  causal  factor 
in  a  significant  number  of  industrial  accidents  involving,  in  the  majority  of  cases, 
"social  drinkers"  rather  than  chronic  alcoholics.'-^'  Alcohol  use  is  positively  related 
to  suicides  and"  child  battering,'-^-  as  well  as  to  marital  confiict  and  divorce,  sexual 
indiscretion,  welfare  dependency,  and  child  neglect.'^**'' 

In  summary,  alcohol  not  only  produces  a  serious  dependence  and  does  inevitable 
organic  damage  even  to  the  relatively  light  user,  but  its  use  is  also  intimately  and 
causally  related  to  homicide,  other  crimes  of  violence  to  persons  and  property,  more 
than  half  of  all  arrests,  suicide,  traffic  death  and  injury,  loss  of  work  and  impairment 
of  social  relationships,  accidents  and  mental  illness.  The  alcoholic  cannot  function 
normally  even  when  the  drug  is  readily  available. '■^"'^  In  1891,  the  British  Colonial 
Surgeon,  observing  Chinese  opium  use,  commented:  "Opium  smoking  does  not  do 
one  thousandth  of  the  harm  to  either  the  individual  or  his  family  that  alcohol  does 
at  home".-'*'' 

Dr.  Jerome  Jaffee  has  observed  more  recently:  "The  large  role  that  the  production 
and  consumption  of  alcoholic  beverages  plays  in  the  economic  and  social  life  in  Western 
society  should  not  permit  us  to  minimize  the  fact  that  alcoholism  is  a  more  significant 
problem  than  all  other  forms  of  drug  abuse  combined".^'"* 

B    NICOTINE 

Nicotine  is  one  of  the  two  major  components  of  cigarette  smoke. '^''^  It  is  a  psychotrop- 
ic drug^"**"  as  well  as  one  of  the  most  potent  poisons  known. '^"'^  Nicotine,  along  with 
coal  tar,  (the  other  major  component  of  cigarette  smoke),  arsenic,  cyanide,  carbon 
monoxide,  and  other  noxious  substances  are  introduced  into  the  user's  system  primarily 
via  smoke  inhalation.^''"  Nicotine  is  taken  in  tobacco  in  the  form  of  cigarettes,  cigars, 
pipe  and  chewing  tobacco,  and  snuff.'"''''  Nicotine  produces  a  pronounced  psychological 
dependence  and  there  is  much  evidence  that  it  produces  a  physiological  dependence 
as  well,  complete  with  craving,  withdrawal  syndrome,  and  tolerance.^*^ 

"^  Fort,  supra  note  4,  at  113. 

'•'^^Canadian  Government  Commission,  supra  note  2,  at  67. 

'"'  Id. 

""Brecher,  supra  note  19,  at  261;  Fort,  supra  note  4,  at  37. 
■""Fort,  supra  note  4,  at  37.    ,    . 
'•'^"Id. 

^""Canadian  Government  Commission,  supra  note  2,  at  68. 
^^-Brecher,  supra  note  19,  at  262. 
^■•^Fort,  supra  note  4,  at  37. 
'"^Schur.  supra  note  1  19,  at  23. 

•'■'^As  reported  in  Fort,  supra  note  4,  at  17.  This  observation  has  been  scientifically  supported  more 
recently,  see  Brecher,  supra  note  19,  at  10-1  1,  25-26. 
•'"See  note  229,  supra. 
'•'•"Fort,  supra  note  4,  at  39. 

""Canadian  Government  Commission,  supra  note  2,  at  16. 
^^'Fort,  supra  note  4,  at  22. 
""Id.  at  39. 

**' Brecher,  supra  note  10.  at  207. 
"2  Id.  at  220-228. 
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Nicotine  has  no  medical  uses"^  although  it  can  produce  serious  physiological  con- 
sequences. In  January,  1964,  the  Report  of  the  Surgeon  General's  Advisory  Committee 
on  Smoking  and  Health  was  published  showing  that  cigarette  smoking  shortens  life, 
causes  lung  cancer  and  other  forms  of  cancer,  and  increases  incidence  of  heart  disease, 
emphysema,  bronchitis,  and  numerous  other  illnesses/'*''  It  has  been  shown  that  tobacco 
smokers  are  more  likely  to  have  peptic  ulcers  and  sinusitis,  and,  even  minimal  or 
occasional  use  temporarily  impairs  normal  breathing  and  the  larynx,  constricts  blood 
vessels  (which  aggravates  arteriosclerosis)  and  interferes  with  gastrointestinal  function- 
ing.^'^ 

Seventy-five  to  eighty  million  Americans"*  smoke  five  billion  cigarettes  each  year."^ 
Cigarette  smoking  is  directly  responsible  for  125,000  premature  deaths  every  year"* 
and  the  overall  yearly  cigarette-related  mortality  figure  is  about  300,000.^**  Lung  cancer 
alone  is  responsible  for  more  than  50,000  deaths  every  year,^*"  many  of  which  are 
caused  by  smoking  tobacco.  The  Consumers  Union  concludes:  "Tobacco  is  one  of 
the  most  physiologically  damaging  substances  used  by  man".^*' 

Tobacco  use  has  also  been  associated  with  the  use  of  "harder"  psychotropic  drugs. 
The  Canadian  Government  Commission  reports:  "The  majority  of  cannabis  users  studies 
in  North  America  have  had  experience  with  a  variety  of  other  psychoactive  drugs, 
alcohol  and  tobacco  being  the  most  frequently  mentioned.  As  might  be  expected, 
most  of  those  who  smoke  cannabis  first  acquired  a  regular  tobacco  habit".^*'  ' 

One  commentator  colorfully  observed  in  1939:  "Slowly,  insidiously,  for  over  three 
hundred  years.  Lady  Nicotine  was  setting  the  stage  for  a  grand  climax.  The  long 
years  of  tobacco  using  were  but  an  introduction  and  training  for  marijuana  use.  Tobac- 
co, which  was  first  smoked  in  a  pipe,  then  as  a  cigar,  and  at  last  as  a  cigarette, 
demanded  more  and  more  of  itself  until  its  supposed  pleasures  palled,  and  some  of 
the  tobacco  victims  looked  about  for  something  stronger.  Tobacco  was  no  longer 
potent  enough  ".^'^ 

Opium  smoking  did  not  develop  in  China  until  American  tobacco  was  introduced 
in  Asia"*^  and  one  of  the  most  common  forms  of  heroin  use  by  American  soldiers 
in  Vietnam  is  the  insertion  of  heroin  into  a  common  cigarette  to  be  smoked.^®^ 

Nicotine,  then,  is  a  poisonous  psychotropic  substance  which  generates  a  pronounced 
psychological  dependence  and,  by  some  definitions,  a  serious  psychological  dependence. 

IV.  Heroin  in  the  United  States 

Despite  its  illegality,  heroin  is  a  sought  after  product  in  the  United  States.  The 
dependence-producing  characteristics  of  the  drug  (discussed  supra)  and  the  fact  that 
there   is  no  effective  cure  for  dependence   (discussed  infra)  assure  the  perpetuation 


"'Id.  at  207. 
"Md.  at  233. 

"*Fort,  supra  note  4,  at  39—40. 
"«Id.  at  38. 

"'Brecher,  supra  note  19,  at  243. 
"'Fort,  supra  note  4,  at  39. 
"'Id.  at  40;  Brecher,  supra  note  19,  at  243. 
^'Tort,  supra  note  4,  at  39. 
"'Brecher,  supra  note  19,  at  207. 

"'  'Canadian  Government  Commission,  supra  note  2,  at  124. 

"*Rowell  and  Rowell,  On  The  Trial  Of  Marihuana,  The  Weed  of  Madness  (1939),  as  cited  in 
Canadian  Government  Commission,  supra  note  2,  at  124-125. 
"'Canadian  Government  Commission,  supra  note  2,  at  147. 
"*  Brecher,  supra  note  19,  at  190.  A.  McCoy,  The  Politics  of  Heroin  in  Southeast  Asia  220  (1972). 
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of  a  substantial  heroin  market.  Contrary  to  the  popular  "pusher"  mythology,  the 
customer  seeks  out  the  dealer.^**  The  Consumers  Union  has  described  this  businessman's 
dream:  "The  time  has  come  to  recognize  what  should  have  been  obvious  since 
1914 — that  heroin  is  a  drug  most  users  go  right  on  using  despite  the  threat  of  imprison- 
ment, despite  actual  imprisonment  for  years,  despite  repeated  'cures'  and  long-term 
residence  in  rehabilitation  centers,  and  despite  the  risks  of  disease  and  even  death. 
Heroin  is  a  drug  for  which  addicts  will  prostitute  themselves.  It  is  also  a  drug  to 
which  most  addicts  return  despite  a  sincere  desire  to  'stay  clean',  a  firm  resolve 
to  stay  clean,  and  an  overwhelmmg  effort  to  stay  clean — and  even  a  success  (sometimes 
enforced  by  confinement)  in  staying  clean  for  weeks,  months  or  years. "^^ 

To  supply  these  waiting  customers,  the  heroin  entrepreneur  must  be  prepared  to 
enter  into  a  system  of  worldwide  opium  trade,  clandestine  manufacture,  illicit  importa- 
tion, and  underground  distribution.^®' 

A  THE  SOURCE  OF  THE  PRODUCT 

Heroin  is  a  semi-synthetic  derivative  of  the  opium  poppy.  The  harvested  poppy's 
seed  pod  yields  a  milky  white  sap,  opium,  which  is  chemically  reduced  to  its  natural 
alkaloid,  morphine.  The  morphine  base  weighs  only  about  ten  percent  of  the  original 
opium.  This  relatively  simple  conversion  is  usually  done  near  the  poppy  field  as  the 
lighter  morphine  base  is  easier  to  transport  than  the  opium.  In  a  more  complicated 
chemical  process,  the  morphine  base  is  treated  with  acetic  acid  and  converted  into 
heroin  of  approximately  equal  weight — though  triple  the  potency  of  the  morphine.*** 
Most  of  the  world  opium  poppy  production  is  in  a  4,500  mile  band  of  mountains 
and  highlands  stretching  from  Turkey  to  Laos.***  Heroin  on  the  streets  of  the  United 
States  thus  has  its  origin  halfway  around  the  world. 

The  bulk  of  illicit  heroin  in  the  United  States  originates  in  Turkey.*'"  The  raw 
opium  is  harvested  in  the  Anatolian  plateau  region  and  is  transported,  as  bricks  of 
morphine  base,  to  France,  most  likely  the  Union  Corse*"  chemists  in  Marseilles.*'* 
In  French  clandestine  laboratories  the  morphine  base  is  processed  into  heroin  and 
prepared  for  smuggling  via  Paris  or  Madrid,  to  New  York,  Miami,  Mexico  City?  or 
Montreal.*'^  Under  recent  agreements  between  the  United  States  and  Turkish  govern- 
ments, opium  poppy  farming  will  be  banned  in  Turkey  after  the  last  lawfully  planted 
1972  crop  has  been  harvested.*'"  The  Director  of  the  Bureau  of  Narcotics  and  Dan- 
gerous Drugs  believes  that  this  prohibition  will  cause  the  cessation  of  narcotics  traffic 
in  Turkey  after  illicit  opium  stockpiles  are  exhausted.*'*  Others  are  not  so  optimistic.*'* 

^''Lauria,  supra  note  17,  at  12;  U.S.  Department  of  Health,  Education,  and  Welfare,  Narcotic 
Drug  Addiction,  supra  note  1  19,  at  6.  Most  dependents  are  introduced  to  heroin  through  friends  and 
peer  groups,  R.  Ashley,  Heroin  60,  31  (1972). 

"*Brecher,  supra  note  19,  at  528,  and  see  generally  the  report's  review  of  the  medical  literature 
which  confirms  the  failure  of  abstinence,  ch.  10,  at  64.  An  exception  to  the  inevitability  of  relapse 
may  be  found  among  middle-aged  persons  who  tend  to  "mature  out"  of  dependence.  Canadian 
Government  Commission,  supra  note  2,  at  155.  Those  few  who  are  able  to  successfully  abstain  from 
use  are  very  likely  to  become  dependent  on  alcohol.  See  Brecher,  supra  note  19,  at  85-87. 

^°'See  generally  Brecher,  supra  note  19,  ch.  11;  House  Select  Comm.,  supra  note  3;  Fort,  supra 
note  4,  at  60-66,  The  Global  War  on  Heroin,  Time  Magazine,  Sept.  4,  1972,  at  22-31  [hereinafter 
cited  as  The  Global  War  on  Heroin],  Reps.  Morgan  Murphy  (D,,  111.)  &  Robert  Steele  (R.,  Conn.), 
The  World  Heroin  Problem  m  Smack!  143-212  (Editors  of  Ramparts  &  F.  Browning  eds.  1972) 
[hereinafter  cited  as  Murphy  &  Steele];  Kallas,  Turkey:  Our  War  Against  the  Peasants,  in  Smack!, 
supra  at  63  (hereinafter  cited  as  Kallas],  McCoy,  supra  note  264. 

''"McCoy,  supra  note  264,  at  8-13. 

*"  McCoy,  supra  note  264,  at  9.  Opium  is  legally  grown  in  India,  Turkey,  U.S.S.R.,  Bulgaria,  Japan, 
Pakistan  and  Yugoslavia.  Seymour  supra  note  132,  at  3  1 . 

''"  Brecher,  supra  note  19,  at  90;  Testimony  of  J.  E.  Ingersoll,  Director  of  Bureau  of  Narcotics  and 
Dangerous  Drugs,  before  the  Senate  Foreign  Relations  Committee,  cited  in  1 1  Crim.  L.  Rptr.  2423 
(1972)  [hereinafter  cited  as  Ingersoll  Testimony];  Murphy  &  Steele,  supra  note  267,  at  148;  But  see 
McCoy,  supra  note  264,  ch.  7. 

"'See  generally  McCoy,  supra  note  264,  ch,  2;  see  also  The  Global  War  on  Heroin,  supra  note 
267. 

*" House  Select  Comm.  Report,  supra  note  3,  at  16. 

»"ld. 

"* Ingersoll  Testimony,  supra  note  270,  see  also  Kallas,  supra  note  267,  and  The  Global  War  on 
Heroin,  supra  note  267. 

"Md. 

"'Uluc,  Report  From  Turkey— Why  Opium  Ban  Won't  Cut  Heroin  Traffic,  Parade  Magazine,  Dec. 
23,  1972,  at  14-16  [hereinafter  cited  as  Uluc]. 
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The  golden  triangle  region  of  southeast  Asia  which  encompasses  parts  of  Burma, 
Laos,  and  Thailand,  produces  about  70  percent  of  the  world's  illicit  opium.  The  history 
of  the  golden  triangle  opium  trade  is  intertwined  with  the  colonial  influence  of  England 
and  France;  the  hill  tribesmen  who  produce  only  one  cash  crop — opium;  The  CIA, 
the  French  SDECE,  and  the  Kuomintang  (Nationalist  Chinese)  Army;  the  Viet  Minh 
and  other  political  and  guerilla  forces;  the  United  States  government's  Southeast  Asian 
policy;  and  the  bandits  and  private  armies  which  dominate  the  area.^^^  Most  of  the 
golden  triangle  opium  has  been  consumed  in  the  Far  East  and  in  Southeast  Asia;^'* 
however,  in  recent  years,  this  area  has  become  a  more  important  source  of  U.S. 
heroin.^" 

Opium  is  also  produced  in  India,  Pakistan,  Iran,  and  Afghanistan,  but  opium  from 
these  countries  is  not  used  to  produce  U.S.  heroin;  although,  if  Turkish  production 
is  eliminated,  these  countries  are  expected  to  become  important  new  sources.^^" 
Presently,  most  of  the  opium  produced  in  this  area  is  consumed  bv  dependents  in 
Iran.2»' 

Mexican  opium  poppy  is  grown,  harvested,  and  converted  into  heroin  in  remote 
mountainous  areas  isolated  from  law  enforcement. ^^^  Mexican  heroin  is  brownish  in 
color  rather  than  the  pure  white  heroin  produced  in  Europe  and  has  been  identified 
in  this  country  throughout  the  southwest  and  far  west  and  as  far  east  as  Chicago 
and  Detroit."'' 

B    GETTING  THE  PRODUCT  TO  THE  CUSTOMER  IN  SPfTE  OF  LAW  ENFORCEMENT 

Ten  kilograms  of  raw  opium  (22  pounds)  illegally  purchased  from  a  Turkish  farmer 
for  about  $220  is  converted  first  into  a  kilogram  of  morphine  base  (2.2  pounds) 
and  then  into  a  kilogram  of  heroin.  The  white  heroin  powder  is  smuggled  into  the 
United  States  and  wholesaled  for  about  $22,000.^**^  The  importer  introduces  the  heroin 
into  the  domestic  distribution  system,  and  it  passes  to  the  kilo  connection,  weight 
dealers,  street  dealers,  and  ultimately  to  the  jugglers,  the  "pushers.  "^"^  At  each  level 
the  original  kilogram  is  diluted.  When  finally  sold  in  street  "bags,"  it  has  been  "cut" 
about  twenty-four  times.^*®  The  value  of  the  original  kilogram  in  terms  of  retail  street 
prices  has  increased  to  at  least  $225,000."' 


'"Browning  &  Banning,  The  C.I. A.  and  the  New  Opium  War,  in  Smack!  1-27  (Editors  of  Ram- 
parts &  F.  Browning  eds.  1972);  Hong  Kong  Growing  as  Heroin  Supplier,  Detroit  Free  Press,  Jan.  1 1, 
1973,  sec.  A,  at  5;  Murphy  &  Steele,  supra  note  267,  at  175;  The  most  comprehensive,  documented 
discussion  of  the  history  and  state  of  the  Southeast  Asian  opium  trade  can  be  found  in  McCoy,  supra 
note  264. 

^'"Murphy  &  Steele,  supra  note  267,  at  175,  House  Select  Comm.  Report,  supra  note  267,  at  16. 

''*  McCoy,  supra  note  264,  Hong  Kong  Growing  as  Heroin  Supplier,  supra  note  277;  House  Select 
Comm.  Report,  supra  note  3,  at  16.  Golden  Triangle  Opium  is  converted  into  heroin  in  Bangkok, 
Singapore  and  Hong  Kong  and  then  smuggled  into  the  United  States  through  the  Philippines  or 
Canada.  The  American  market  also  went  to  the  traditional  territory  of  golden  triangle  production  in 
Southeast  Asia,  Rates  of  dependence  among  American  servicemen  in  Southeast  Asia  range  between 
4.5  and  25  percent.  In  any  event,  "there  could  be  no  doubt  that  the  country  faced  a  major  problem 
of  heroin  addiction  among  American  military  personnel,"  Brecher,  supra  note  19,  at  188,  see  Bentel, 
Crim  &  Smith,  Drug  Abuse  in  Combat;  The  Crisis  of  Drugs  and  Addiction  Among  American  Troops 
in  Vietnam,  in  "It's  So  Good  Don't  Even  Try  It  Once,"  58-69  (D.  Smith,  M.D.  &  G.  Gay,  M.D.  eds., 
1972);  Stewart,  Treasure  Island,  Bringing  Home  the  Harvest,  in  Smack:  29  (Editors  of  Ramparts  &  F. 
Browning  eds.  1972);  Rasking,  The  U.S.  Army:  Amnesty  Unlimited,  in  Smack!,  supra,  at  53;  Wille, 
The  Living  Death  of  Junkie  Augie  Schulz,  in  Smack!,  supra  at  79;  25  Heroin  Users  Among  Viet  Em- 
bassy Guards,  Detroit  Free  Press,  Oct.  30,  1972,  sec.  B,  at  2;  Heroin  Tests  Are  Required  for  Students 
in  Bangkok,  Detroit  News,  Dec.  10,  1972,  sec.  C,  at  10;  Murphy  &  Steele,  supra  note  267,  at  172. 
Coffins  of  dead  U.S.  servicemen  may  have  been  one  of  the  principal  means  of  smuggling  Asian 
heroin  into  the  U.S.  Coffins  and  Corruption,  Time  Magazine,  Jan.  1,  1973,  at  25. 

''*°U.S.  Government  Report  prepared  by  the  Cabinet  Committee  On  International  Narcotics  Con- 
trol, as  reported  in  N.Y.  Times,  Aug.  17,  1972,  sec.  1  at  1  [hereinafter  cited  as  Cabinet  Committee 
Report]. 

"'  Id.;  Murphy  &  Steele,  supra  note  267,  at  196. 

""'House  Select  Comm.  Report,  supra  note  3,  at  16. 

'»'Id.;  Gay  &  Way,  supra  note  93,  at  45. 

''^Cabinet  Committee  Report,  supra  note  271.  Ten  kilos  of  raw  opium  are  converted  to  one  kilo  of 
morphine  base  which,  in  turn,  can  be  converted  into  one  kilo  of  heroin.  Ashley,  supra  note  265,  at 
19.  The  price  of  an  80  percent  pure  kilo  purchased  in  France  might  be  only  $5,000.  The  "Kilo  Con- 
nection" pays  the  higher  price  after  the  kilo  is  smuggled.  See  Preble  &  Casey,  supra  note  102,  at 
104-110. 

"'Preble  &  Casey,  supra  note  102,  at  104-112;  Brecher,  supra  note  2,  at  99.  Preble  and  Casey 
describe  most  of  the  other  specialists  involved  in  the  heroin  trade.  Lieutenant,  tester,  dropman, 
streeter,  taste  face  f  renter  of  paraphernalia  in  return  for  a  taste  of  heroin),  and  accommodator. 

'*' Preble  &  Casey,  supra  note  102,  at  1 10.  The  street  purchaser's  bag  is  only  one  to  three  percent 
pure.  See  the  notes  and  discussion  in  the  medical  section. 

'"'Brecher,  supra  note  19,  at  96;  Cabinet  Committee  Report,  supra  note  271,  for  a  discussion  of 
pricing,  see  Ashley,  supra  note  265,  at  28-31,  and  Seymour,  supra  note  132,  at  47. 
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For  the  illicit  heroin  entrepreneur,  the  profits  are  high  and  the  risks  are  low.  The 
bulk  of  law  enforcement  in  the  heroin  area  concentrates  on  the  user  and  the  low 
level  juggler  who  is  also  a  heroin  dependent.  The  importers  and  financiers  remain 
untouched.^'*'*  Competition  is  limited  by  the  criminalization  of  the  opium  trade  which 
effectively  provides  a  franchise  for  established,  organized  crime.  International  narcotics 
police  are  provided  with  information  on  novice  heroin  traders  by  established  en- 
trepreneurs seeking  to  stifle  new  competition.^"*  Currently,  the  heroin  trade  is  dominated 
by  organized  crime,'^'*"  although  smaller  independent  operations  have  made  inroads.'^"' 
The  heroin  trade,  with  its  guaranteed  market,  provides  an  important  and  secure  financial 
base  for  national  and  international  criminal  organizations.^'*^ 

The  heroin  trade  is  also  a  source  of  substantial  profits  for  otherwise  legitimate 
individuals  and  businesses  that  provide,  knowingly  or  unknowingly,  the  paraphernalia 
necessary  to  illicit  heroin  use  and  distribution,  for  example;  adulterants,  glassine  en- 
velopes, gelatin  capsules,  and  hypodermic  needles.  These  "reputable"  pharmaceutical 
houses,  pharmacists,  retail  stores,  etc.,  have  been  largely  ignored  by  law  enforcement.^*^ 

Narcotics  law  enforcement  has  had  as  little  effect  on  heroin  demand  as  it  has 
had  upon  high-level  entrepreneurs:  "[TJhe  criminal  law  approach  appears  to  have 
had  little  impact  on  the  growth  of  the  problem,  as  is  demonstrated  by  the  fact  that 
illegal  drug  use,  by  everyone's  calculation,  is  increasing  and  shows  no  sign  of  leveling 

off"  294 

The  American  Bar  Association  Special  Committee  on  Crime  Prevention  and  Control 
has  concluded.  "Law  enforcement  has  failed  to  control  the  heroin  traffic  because 
it  has  been  assigned  an  impossible  task".^"'* 

Law  enforcement  has  failed,  and  will  continue  to  fail  to  effect  the  heroin  trade 
for  recognizable  reasons. 

V.  The  Irrationality  of  a  Law  Enforcement  Approach 

The  profits  involved  in  the  heroin  trade  are  substantial  and  the  market  is  certain.*** 
The  risks  of  conviction,  or  even  arrest  are  minimal  to  the  upper  echelon  en- 
trepreneurs.*"'  Risk   to   the   entrepreneurs'  capital   outlay   is   also   minimal   as  the   loss 

'""Wald  &  Hutt,  supra  note  222,  at  27:  "Most  arrests  are  of  users.  The  principal  sellers  arrested 
are  amatuerish,  young  soft-drug  peddlers  and  addict  street  dealers,"  accord,  Lindesmith  supra  note 
25,  at  61.  House  Select  Comm.  Report,  supra  note  3,  at  22,  Brecher,  supra  note  19  at  44;  Seymour; 
supra  note  132,  at  46.  "The  result  has  been  a  futile  and  very  expensive  crusade  against  heroin  use 
which  has  only  contributed  to  a  worsening  of  the  addiction  problem,"  ABA  Report,  supra  note  37,  at 
37-38. 

2"*' Brecher,  supra  note  19,  at  91,  reports  that  the  effect  of  international  prohibition  of  lawful  opium 
growth  is  to  give  illicit  international  growers  and  purchasers  a  monopoly,  e.g.,  the  Turkish  opium 
crop  ban.  The  report  also  points  out  at  93;  "An  established  smuggler  or  importer  faced  with  fresh 
competition  — especially  competition  from  a  supplier  who  cuts  prices  — need  only  pass  the  word 
through  (paid)  informers  or  [voluntary]  informants  to  the  surveillance  networks  and  thus  to  the 
United  States  Bureau  of  Customs.  The  law  enforcement  agents  may  be  completely  honest;  even  so, 
the  net  effect  of  their  efforts  is  largely  to  keep  out  new  competitors,  and  thus  to  buttress  the  existing 
heroin  distribution  system  and  its  price-fixing  effectiveness." 

^'"  House  Select  Comm.  Report,  supra  note  3,  at  18-22;  see  also  McCoy,  supra  note  264,  and 
Seymour,  supra  note  1  32,  at  5  1 . 

"'ABA  Report,  supra  note  37,  at  38;  see  generally  McCoy,  supra  note  264,  and  Seymour,  supra 
note  132,  at  51. 

^'^See  generally  McCoy,  supra  note  264. 

'■'*'■'' House  Select  Comm.  Report,  supra  note  3,  at  22-31. 

■""Wald  &  Hutt,  supra  note  222,  at  28;  accord,  Brecher,  supra  note  19  at  100;  ABA  Report,  supra 
note  37,  at  38-39;  Fort,  supra  note  4,  at  88;  House  Select  Comm.  Report,  supra  note  3,  at  2. 

"^ABA  Report,  supra  note  37,  at  38. 

■•"•"Estimates  of  the  number  of  heroin  dependents  in  the  U.S.  range  from  250,000  to  315,000, 
Brecher,  supra  note  19,  at  92;  150,000  to  600,000  as  of  November,  1970,  Wald  &  HuU,  supra  note 
222,  at  4;  300,000;  Kenny,  Drug  Law  History  Politics  and  Prohibition,  in  Smack.  105  (Editors  of 
Ramparts  &  F.  Browning  eds.  1972),  600,000  reported  by  the  Justice  Department's  Office  of  Na- 
tional Narcotics  Intelligence,  reported  in  the  Detroit  Free  Press,  Dec.  14,  1972,  sec.  A,  at  5;  Detroit 
has  about  40,000  "active  addicts,"  twice  as  many  as  ten  years  ago  according  to  the  Bureau  of  Nar- 
cotics and  Dangerous  Drugs,  as  reported  in  Rate  of  Crime  Posts  1st  Rise  in  17  Months,  Detroit  Free 
Press,  Feb.  20,  1973,  sec.  A,  at  3. 

'•""See  note  288,  supra. 
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rate  of  illicitly  imported  heroin  is  negligible.^*'*  Further,  the  periodically  successful 
police  seizure  of  heroin  shipments  merely  serves  to  create  temporary  shortages  which 
mcrease  the  street  price  and  profit  margin  on  successfully  smuggled  heroin/''"*  It  is 
clear  that  the  profit  motives  will  continue  to  encourage  the  production  and  smuggling 
of  heroin  into  the  United  States  in  spite  of  law  enforcement. 

The  U.S.  heroin  market  can  be  satisfied  by  about  four  or  five  tons  a  year.  The 
total  yearly  tonnage  of  goods  imported  into  the  United  States  exceeds  100,000,000. 
Only  about  6,600  pounds  of  illicit  heroin  was  smuggled  into  this  country  in  fiscal 
year  1970.  The  Bureau  of  Customs  seized  under  five  percent  in  what  was,  for  them, 
a  better  than  average  year.^""  In  fiscal  year  1970  more  than  345,000  airplanes  and 
105,000  ships  entered  the  United  States;  65,761,768  motor  vehicles  crossed  U.S.  bor- 
ders, as  did  225  million  people.''"'  Volume  of  traffic  alone  makes  smuggling  an  easy 
task.  ^"2 

Small  quantities  of  heroin  powder  have  great  value;  thousands  of  dollars  worth  can 
be  smuggled  into  the  country  in  a  container  the  size  of  a  cigarette  package.''"''  Heroin 
is  smuggled  into  the  United  States  in  false-bottomed  automobile  gas  tanks,  car  doors, 
electrical  equipment,  hollow  ski  poles,  cans  of  Spanish  food  delicacies  and  in  airplane 
towel  dispensers''"''  by  diplomats,  college  students,  travelers,  sailors,  stewardesses,  busi- 
nessmen, and  Playboy  playmates.^"**  Undoubtedly  many  other  ingenious  methods  and 
interesting  couriers  remain  undetected. 

The  Consumers  Union  estimates  that  if  Customs  seizures  quadrupled,  the  effect 
would  only  represent  an  increase  in  price  of  two  cents  per  five  dollar  street  bag.''"*' 
Thus,  a  substantial  increase  in  the  effectiveness  of  anti-smuggling  enforcement  would 
not  result  in  eliminating  narcotics  traffic  but,  rather,  would  only  serve  to  increase 
street  prices  (or  increase  adulteration).  Raising  the  U.S.  market  price  for  heroin  might 
also  divert  heroin  now  distributed  in  Europe  to  a  more  profitable  U.S.  market.''"^ 

Even  if  anti-smuggling  enforcement  could  become  so  efficient  that  it  hindered  illicit 
importation,  smugglers  would  be  able  to  resort  to  use  of  narcotic  concentrates  a 
thousand  to  ten  thousand  times  more  potent  than  heroin.  A  month's  supply  for  a 
dependent  could  be  smuggled  in  under  a  postage  stamp,  a  few  pounds  could  supply 
the  country  for  a  year.  The  formulae  for  concentrates  and  the  technology  required 
to  use  them  are  presently  available  and  would,  no  doubt,  be  utilized  if  necessary 
to  sustain  the  heroin  trade.''"'' 

Just  as  anti-smuggling  law  enforcement  is  futile,  the  current  emphasis  upon  eliminating 
production  is  doomed  to  failure.  Currently,  Turkish  opium  poppy  fields  provide  the 
raw  material  for  the  bulk  of  illicit  U.S.  heroin.^"*  The  U.S.  government  is  attempting 


^''"Brecher,  supra  note  19,  at  93;  Wald  &  Hutt,  supra  note  222,  at  28. 
**' Brecher,  supra  note  19,  at  94. 

.100  I 


'Brecher,  supra  note  19,  at  92-93;  Wald  &  Hutt,  supra  note  222  at  28. 

■'"'  ABA  Report,  supra  note  37,  at  38. 

^"^ABA  Report,  supra  note  24,  at  38;  House  Select  Comm  Report,  supra  note  3,  at  20:  "When 
one  considers  that  over  200  million  persons,  both  American  citizens  and  foreigners,  tourists,  visitors 
and  businessmen,  enter  this  country  every  year,  it  is  easy  to  understand  how  easy  the  job  of  smug- 
gling is  " 

•'"•■'ABA  Report,  supra  note  24,  at  38. 

•'"''' House  Select  Comm.  Report,  supra  note  3,  at  19. 

^"'' House  Select  Comm.  Report,  supra  note  3,  at  20;  Brecher,  supra  note  2,  at  94,  McCoy,  supra 
note  3,  at  1  3 

''"^  Brecher,  supra  note  2,  at  93. 

•■""Id    at  94-95. 

^»"Id.  at  96. 

^""See  note  270,  supra 
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to  eliminate  this  opium  source  through  Turkish-American  agreements  to  ban  all  opium 
poppy  growth  in  Turkey.^'"  This  strategy,  in  the  words  of  the  ABA  Special  Committee 
has  a  laudable  but  impossible  goal."  *"  The  government  agreements  fail  to  recognize 
the  traditions  of  Turkish  opium  poppy  cultivation  and  the  substantial  profit  motive 
involved  in  illicit  cultivation.*'*  Further,  it  is  unlikely  that  the  United  States  can  demand 
effective  enforcement  of  the  controversial  opium  ban  without  risking  U.S. -Turkish  rela- 
tions, particularly  the  Turkish  tolerance  of  extensive  U.S.  intelligence  operations  on 
the  Turkish-Russian  border."^  Even  if  Turkish  opium  poppy  production  could  be 
eliminated,  the  center  of  opium  production  and  traffic  would  merely  shift  to  other 
areas.''*  There  is  already  evidence  of  a  significant  shift  of  illicit  importers  from  Turkish 
to  the  cheaper  Asian  opium.'" 

Passing  more  laws  and  entering  into  international  agreements  banning  opium  produc- 
tion without  altering  the  lucrative  illicit  market  will  have  little  effect  on  supply.  The 
U.S.  illicit  market  uses  only  one"*  to  one  and  a  half"'  percent  of  the  present  world 
production  of  opium.  The  entire  U.S.  dependent  demand  can  be  satisfied  by  a  cultiva- 
tion involving  only  five"*  to  ten"*  square  miles  of  land  beyond  the  control  of  any 
government,  perhaps  in  remote  areas  of  the  golden  triangle.'*"  Thus,  even  if  production 
prohibition  was  90  percent  effective,  the  lucrative  American  market  could  be  easily 
supplied. 

Even  if  opium  poppy  cultivation  could  be  totally  eliminated,  the  U.S.  heroin  demand 
coiild  be  satisfied.  Opiate  narcotics  can  be  synthetically  produced  without  any  natural 
opium  ingredients.'*'  Illicit  chemical  laboratories  could  be  established  to  produce  wholly 
synthetic  opiate  narcotics  (such  as  methadone  or  synthetic  heroin)  which  produce 
effects  and  have  properties  similar  to  heroin.'"  Thus,  even  if  anti-smuggling  devices 
and  production  ban  agreements  were  totally  successful,  the  heroin  trade  would  become 
centered  in  domestic  laboratories  (as  those  that  currently  produce  LSD)  rather  than 
in  Europe  and  Asia,  but  would  certainly  not  be  eliminated. 

The  failure  and  irrationality  of  the  law  enforcement  response  to  heroin  dependence 
and  the  heroin  trade  do  not  constitute,  in  themselves,  a  basis  for  the  conclusion 
that  regulated  use  and  dispensation  must  be  decriminalized.  The  law  enforcement 
response,  however,  is  accompanied  by  societal  and  individual  costs  attributable  not 
to  heroin  but  to  the  criminalization  of  heroin.  These  costs  of  criminalization  must 
be  balanced  against  the  likely  effects  of  societal  tolerance  of  the  non-medical  use 
of  heroin.  The  medical  costs  of  criminalization  in  terms  of  death  and  disease  have 
been  considered  supra.  Ahead,  other  costs  are  considered.  This  section  is  not  intended 
to  be  an  exhaustive  examination  of  the  ramifications  of  the  criminalization  of  heroin. 
Rather,  it  is  intended  only  to  illustrate  the  wide  reaching  deleterious  effect  of  the 
folly   of  relying   on   law   enforcement.   It   is   intended   to   illustrate   that   the   costs  of 

""See  note  274,  supra. 

'"ABA  Report,  supra  note  37,  at  39;  accord.  Brecher,  supra  note  19,  at  91;  see  also  note  276, 
supra. 

*"Uluc,  supra  note  276;  see  generally  Kallas,  supra  note  267. 

^"Heroin — Our  Nation's  Worst  Pollutant.  The  Sunday  News  Magazine,  Detroit  News,  Jan.  31, 
1971,  at  8. 

^'*ABA  Report,  supra  note  37,  at  39,  Brecher,  supra  note  19,  at  90-91:  Illicit  importers  and  sellers 
could  follow  legitimate  sellers  from  the  Turkish  source  to  Asia,  Africa,  and  Latin  America.  Domestic 
cultivation  is  also  a  possibility  and  historically  has  been  commercially  successful  in  Vermont,  New 
Hampshire,  Connecticut,  Pennsylvania,  Virginia,  Tennessee,  South  Carolina,  Georgia,  Arizona  and 
California.  See  generally  McCoy,  supra  note  264. 

'"Brecher,  supra  note  19,  at  91. 

="«  ABA  Report,  supra  note  37,  at  39. 

3"Wald  &  Hutt,  supra  note  222,  at  28. 

"»ld. 

="»ABA  Report,  supra  note  37,  at  39. 

"°ld.;  Much  to  the  golden  triangle  production  today  is  either  beyond  local  government  control  or 
is  in  cooperation  with  local  governments.  See  generally  McCoy,  supra  note  264. 
"'  Brecher,  supra  note  19,  at  91-92. 
»"Id.  at  92. 
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criminalization  far  exceed  any  conceivable  harm  associated  with  decriminalization.  Cer- 
tainly decriminalization  is  not  a  panacea.  Societal  tolerance  of  the  drug  alcohol  shows 
that  decriminalization  carries  its  own  costs.  Yet  decriminalization  is  the  only  rational, 
and  humane,  response  available. 

A.  The  Costs  of  Crime 

It  is  clear  that  a  considerable  relationship  exists  between  the  American  pattern  of 
heroin  use  and  American  crime. •''^■''  It  is  equally  clear  that  the  use  of  heroin  does 
not  cause  crime  in  any  psychological  or  physiological  way.''^''  The  heroin-crime  relation- 
ship then  is  related  to  the  criminalization  of  heroin,  not  to  the  drug  itself.  The  ABA 
Special  Committee  summarizes:  "[T]he  bitter  irony  of  the  national  narcotics  abuse 
policy  is  that,  by  resorting  almost  exclusively  to  criminal  sanctions  to  suppress  addiction, 
the  country  has  bred  an  active  heroin  market  that  can  only  be  supported  by  criminal 
activity. "^'^ 

The  criminalization  of  heroin  has  created  a  substantial  illicit  heroin  market  which 
provides  an  important  source  of  both  power  and  revenue  for  organized  crime  .■^^*'  The 
heroin  user  is  introduced  to  crime  by  virtue  of  his  desire  to  obtain  and  use  the 
drug.  Users  are  forced  to  unlawfully  purchase  the  drug  from  the  illicit  market.  Users 
are  criminals  when  they  sell,  possess,  or  use  the  drug.'^^"  Classified  as  a  criminal  by 
society  because  of  a  desire  to  use  the  drug,  the  user  may  participate  in  other  criminal 
activity  merely  to  fulfill  this  role  expectation.''^'' 

The  illicit  market  inflates  the  price  of  heroin  far  beyond  the  value  of  lawfully 
produced  heroin  and  other  opiate  narcotics.''^*  Unless  a  user  is  a  medical  professional 
with  easy  access  to  opiate  narcotics  or  wealthy  enough  to  support  a  dependency  in- 
definitely,'^" the  high  cost  of  heroin  can  be  met  only  by  resorting  to  crime.'''''  The 
amount  of  user-perpetrated  crime  is  staggering. 

Estimates  of  the  value  of  merchandise  stolen  by  heroin  dependents  each  year  range 
between  one  or  two  billion  ^'^  and  fifteen  billion  dollars."'  It  has  been  estimated  that 
dependents  steal  property  valued  at  $1.9"''  to  $3"^  billion  dollars  every  year  in  New 
York  City  alone.  In  Detroit  dependents  steal  between  $200  and  $400  million  annually 
to  purchase  heroin.  A  $70  a  day  dependence  in  Detroit  must  be  supported  by  $25,000 
in  cash  or  $100,000  worth  of  stolen  property  yearly.'"'' 

''^•■'Canadian  Government  Commission,  supra  note  2,  at  155. 

•■'^''Wald  and  Hutt,  supra  note  222,  at  4.  "An  addict  with  an  adequate  supply  of  heroin  is  a  relative- 
ly normal  person  who  presents  no  social  problem  "  ABA  Report,  supra  note  37,  at  48.  See  discussion 
in  medical  section,  supra  and  note  183  supra. 

'"ABA  Report,  supra  note  37,  at  26. 

•''^"See  generally,  McCoy,  supra  note  264;  House  Select  Comm.  Report,  supra  note  3;  R.  Clark, 
Clime  in  America  73. 

^^'See  Fort,  supra  note  4,  at  68;  Comprehensive  Drug  Abuse  Prevention  and  Control  Act  of  1970, 
21  U.S.C.A.  sees.  841-51  (  1970).  See  also  note  80  supra. 

•''^""Addicts  also  turn  to  crime  for  reasons  other  than  the  need  to  pay  for  illegal  drugs  The  law 
defines  the  drug  user  as  a  criminal  and  a  deviant  and  he  will  frequently  conform  to  this  image.  Con- 
viction and  jail  reenforce  the  individual's  negative  criminal  image  and  encourages  criminal  activity." 
Zinberg  and  Robertson,  supra  note  139,  at  205. 

^^^A  typical  dependent  could  be  maintained  for  three  cents  a  day  prior  to  criminalization  while 
today's  typical  dependent  must  pay  $30  a  day.  Ashley  at  56.  An  American  dependent  paying  $20  per 
day  could,  under  a  British  type  system,  obtain  an  equivalent  amount  for  about  a  nickel.  Brecher, 
supra  note  19,  at  115.  See  also  Canadian  Government  Commission,  supra  note  2,  at  155-56;  Wald 
and  Hutt,  supra  note  222,  at  28  (England  four  cents  equals  U.S.  $30  to  $90) 

^■'"'Canadian  Government  Commission,  supra  note  2,  at  156.  President's  Commission,  supra  note 
86,  at  49. 

^""As  the  law  stands,  however,  the  addict  user  almost  inevitably  turns  to  crime  to  support  his 
habit  at  inflated  blackmarket  prices."  Zinberg  and  Robertson,  supra  note  139,  at  204.  In  accord, 
Canadian  Government  Commission,  supra  note  2,  at  156.  Other  writers  have  stated:  "A  heroin  addict 
will  do  almost  anything  to  obtain  money  to  buy  the  drug.  There  is  virtually  no  way  a  poor,  black,  un- 
skilled youth  can  earn  legally  the  $30  per  day  that  is  required  for  the  average  habit.  To  maintain  his 
addiction,  he  can  deal  in  drugs,  engage  in  consensual  crime,  or  steal."  Wald  and  Hutt  at  5.  See 
generally.  Fort,  supra  note  4,  at  113-16;  Lindesmith,  supra  note  25,  at  124-28;  Benlel  and  Smith, 
supra  note  178,  at  69,  Preble  and  Casey,  supra  note  102  at  112.  ABA  Report,  25-26. 

^"Wald  and  Hutt,  supra  note  222,  at  6. 

^■'^McKenney,  Drug  Law  History,  Politics  and  Prohibition,  in  Smack!  105  (Editors  of  Ramparts  & 
F    Browning  eds.  1972). 

^^■•Wald  and  Hutt,  supra  note  222.  at  6. 

^■''■''Zinberg  and  Robertson,  supra  note  139,  at  205 

^•■"^ Would  Legal  Heroin  Slash  the  Crime  Rate?  Detroit  Free  Press,  March  30,  1972  at  3A. 
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Thirty-three  to  fifty  percent  of  the  hold-ups,  burglaries,  muggings  and  thefts  in  the 
nation's  thirty-four  major  urban  areas  have  been  attributed  to  heroin  dependents/''" 
Some  estimate  that  eighty  percent  of  the  property  crimes  committed  in  Washington, 
D.C.  are  done  by  drug  users.'"^'*  Detroit  Judges  estimate  that  sixty  to  eighty  percent 
of  the  robberies,  burglaries,  and  larcenies  that  reach  their  courts  involve  dependents. ■''•■"* 

The  Ford  Foundation  Drug  Abuse  Survey  Project  reports  that  most  American  heroin 
dependents  get  arrested  at  least  once  during  every  two  years  of  active  use  and  that 
an  average  of  fifteen  percent  of  the  active-dependent  life  is  spent  in  jail.'''"'  Most 
dependents  are  first  arrested  in  their  teens,^^'  but  arrest  and  prison  does  little  to 
alter  the  criminal-dependence  pattern;  "The  likelihood  that  a  criminally  processed  drug 
user  will  be  given  any  specific  treatment  during  his  incarceration  is  slight.  But  even 
more  basic,  attempts  at  treatment  programs  in  the  prison  setting  have  been  markedly 
unsuccessful.  Indeed,  there  is  evidence  that  many  non-users  or  experimenters  are  first 
introduced  to  drug  use  or  have  their  habits  reinforced  while  in  prison. ^^^ 

Though  it  is  likely  that  a  heroin  dependent  will  resort  to  crime,  it  is  unlikely  that 
violence  will  be  involved  as  property  crimes  pay  for  illicit  heroin,  violent  crimes  do 
not.  The  Canadian  LeDain  Commission  reports:  "A  consensus  exists  among  medical, 
law  enforcement  and  research  authorities,  as  well  as  drug  users  themselves,  that  few 
crimes  of  violence  are  directly  produced  by  the  use  of  opiate  narcotics."^'''' 

Exceptions  to  this  rule  may  arise  out  of  a  dependent's  desperation.  The  heroin 
trade,  on  the  other  hand,  seems  to  be  intimately  related  to  violence.  For  example, 
police  estimate  that  over  a  hundred  of  Detroit's  690  homicides  in  1971  were  related 
to  the  heroin  trade.'''*'' 

Aside  from  violence,  the  heroin  trade  generates  three  billion  dollars  worth  of  business 
annually  according  to  Forbes  ^"^  and  Business  Week.*''^  A  Washington,  D.C.  Department 
of  Corrections  study  indicates  that  dependents  in  the  District  of  Columbia  spend  $175 
million  every  year  to  buy  heroin.''''^  It  has  been  estimated  that  New  York  dependents 
spend  $3V^  million  per  day  on  heroin.'''"' 

The  criminalization  of  heroin  thus  sustains  a  multi-billion  dollar  criminal  market, 
is  behind  the  majority  of  property  crimes,  causes  billions  of  dollars  of  property  loss 
to  crime,  and  creates  criminals  out  of  individuals  who  initially,  for  whatever  reason, 
seek   only   the   non-medical   use   of  a  drug.   The   extensive   relationship   between   illicit 


■''■■"  ABA  Report,  supra  note  37,  at  25.  See  also,  Wald  and  Hutt,  supra  note  222,  at  6  and  Seymour, 
supra  note  1  32,  at  1  5. 

•■'•■'"Wald  and  Hutt,  supra  note  222,  at  32. 

•■•3' Would  Legal  Heroin  Slash  the  Crime  Rate?  Detroit  Free  Press,  March  30,  1972  at  3 A. 

■■'""Wald  and  Hutt,  supra  note  222,  at  26. 

'"'Id.  at  30. 

^■'■'■'One  survey  showed  that  90  to  95  per  cent  of  heroin  addicts  who  leave  prison  without  treat- 
ment follow-up  lapse  almost  immediately  into  drug  use  "  Id.  at  32. 

'■•'Canadian  Government  Commission,  supra  note  2,  at  155;  in  accord,  Seymour,  supra  note  132 
at  17. 

■■'■'•'Would  Heroin  Slash  the  Crime  Rate?  Detroit  Free  Press,  March  30,  1972  at  3A.  See  also  Dope 
Czar's  Burial  Lavish  as  His  Life,  Detroit  Free  Press,  April  9,  1972  at  lA;  Illness,  Gang  War  Smashed 
Dope  Czar's  Dream.  Detroit  Free  Press,  April  10,  1972  at  3A  (description  of  heroin  trade  gang  war 
and  its  participants);  Preble  and  Casey  at  107;  Detroit's  Heroin  Subculture,  Newsweek  Magazine, 
February  28,  1972,  18-19;  How  Narcotics  Foster  Crime  and  Death  in  Detroit,  Detroit  Free  Press, 
Nov.  26,  1972;  50  Killings  Linked  to  Drug  Trade,  Detroit  Free  Press,  June  6.  1971  at  lA. 

'■"*  Reported  in  Kenny,  supra  note  333,  at  106. 

'""  Yurick,  The  Political  Economy  of  Junk,  22  Monthly  Review  22.  24  (  1971  ). 

■•"'ABA  Report,  supra  note  37,  at  3  1 . 

'••"House  Select  Committee  Report,  supra  note  3,  at  9. 


745 

heroin  use  and  crime  in  the  United  States  can  be  put  into  perspective  by  the  fact 
that  there  is  no  such  relationship  between  crime  and  methadone  maintenance  ^*^  or 
between  crime  and  lawful  opiate  narcotic  dependence  in  Great  Britain.''^''  Heroin,  thus, 
does  not  cause  crime;  crime  is  a  cost  of  heroin  criminalization.  Unfortunately,  it  is 
not  the  only  cost. 

B    COSTS  TO  THE  ADMINISTRATION  OK  CRIMINAL  JUSTICE 

The  American  heroin  dependent,  as  mentioned  above,  can  be  assured  of  spending 
a  significant  portion  of  his  dependent-life  in  prison  or  jail.''*'  The  costs  to  society 
of  arrest,  trial,  and  incarceration  are  substantial.  The  Washington,  D.C.  Department 
of  Corrections,  for  example,  estimates  that  heroin  dependents  and  heroin  related  crime 
costs  the  District  of  Columbia  $7  million  for  police,  $800,000  for  the  courts,  $9 
million  to  provide  corrections  facilities,  and  $400,000  to  pay  for  probation  and  parole 
agencies.'-'*^  Costs  to  the  administration  of  criminal  justice,  however,  cannot  be  measured 
in  money  alone. 

The  tremendous  amount  of  heroin-related  crime  contributes  substantially  to  the 
deadening  backlog  of  cases  in  American  criminal  courts.''*^  Delay  is  a  cost  of  opting 
for  trial  and  long  pre-trial  incarceration  is  expected  by  the  indigent  accused.  Disrespect 
for  law  and  law  enforcement  is  caused  by  guilty  plea  justice  as  well  as  by  the  arbitrary 
and  selective  enforcement  which  flows  inevitably  from  a  policy  of  prohibition  and 
suppression  involving  victimless  crimes. ^"'^  Police  perjury  is  rife  in  drug  cases  and  uncon- 
stitutional enforcement  practices  are  common-place,  thus  widening  the  gulf  between 
law  enforcement  and  the  citizen. ^*^  Civil  rights  and  civil  liberties  are  in  constant 
jeopardy  as  a  result  of  the  common  use  of  police  spies,  undercover  agents,  entrapment, 
informers,  no-knock  provisions,  and  "big  brother"  electronic  listening  devices.''^''  Police 
corruption  is  inevitable  in  city  police  departments.''^'  Finally,  the  costs  of  criminalization 
in  terms  of  fear  can  be  measured  in  guns,  dogs,  burglar  alarms,  bullet  proof  glass, 
private  guards  and  deserted  neighborhoods.  The  ABA  Special  Committee  comments: 
"The  crime  committed  by  addicts  breeds  fear,  and  fear  generates  repression. ^•^''  Crime, 
corruption,  tax  dollars,  erosion  of  liberty,  fear,  and  repression,  however,  are  not  the 
only  costs  of  criminalization. 


^■"•"The  American  heroin  black  market  demands  $20  a  day  or  so  from  each  addict — and  disaster 
results  from  this  demand.  Addicts  who  fail  to  meet  it  are  cut  off  from  their  heroin  supply;  hence 
every  addict  meets  it  if  he  can.  The  Dole-Nyswander  system  of  methadone  maintenance,  so  contrast, 
expects  that  addicts  lead  reasonably  law-abiding  lives  and  get  jobs  or  return  to  school.  Most  addicts 
find  it  far  easier  and  more  satisfactory  to  meet  the  expectations  of  a  methadone  maintenance  pro- 
gram than  the  demands  of  the  heroin  black  market,  hence  most  refrain  from  crime  and  get  jobs." 
Brecher,  supra  note  19,  at  149-50.  The  ABA  Report  supports  this.  "Methadone  treatment  allows  the 
addict  to  resume  a  relatively  normal  life  because  his  whole  existence  no  longer  revolves  around 
heroin  and  the  need  to  commit  crimes  for  black  market  purchases."  ABA  Report,  supra  note  37,  at 
54.  In  accord,  Seymour,  supra  note  132,  at  19. 

^^""Therefore,  addicts  in  Great  Britain  are  able  to  use  methadone,  heroin,  and  other  opiates  under 
a  doctor's  care  and  consequently  have  no  need  to  buy  heroin  illegally.  For  this  reason,  Great  Britain 
has  no  major  black  market  interested  in  enlarging  the  addict  population."  ABA  Report,  supra  note 
37,  at  5 1 .  "But  in  England  there  is  no  cause  and  effect  relationship  (between  dependency  and 
crime],"  May.  Narcotics  Addiction  and  Control  in  Great  Britain,  Dealing  with  Drug  Abuse,  Staff 
Paper  7,  Ford  Foundation  Drug  Abuse  Survey  Project  at  381.  "The  absence  of  drug-connected  crime 
in  England  changes  the  entire  ambiance  of  the  society."  Zinberg  and  Robertson,  supra  note  139,  at 
162.  See  also  Ashley,  supra  note  265,  at  160-62.  ,    ..  .     r     .  •    . 

^■■"'See  note  340,  supra. 

■■"*'ABA  Report,  supra  note  37,  at  32. 

■■'*•'' Zinberg  and  Robertson,  supra  note  139,  at  216-19,  Lindesmith,  supra  note  25,  at  63-98  passim; 
ABA  Report,  supra  note  37,  at  31;  Wald  and  Hutt,  supra  note  222,  at  27-28. 

^■■'■'Fort,  supra  note  4,  at  95;  Zinberg  and  Robertson,  supra  note  139,  at  232-36;  Wald  and  Hutt, 
supra  note  222,  at  36;  Lindesmith,  supra  note  25,  at  88-90 

•■"'^Zinberg  and  Robertson,  supra  note  139,  at  219-24.  Particularly  interesting  also  is  the  discussion 
of  considerable  evidence  of  police  perjury  in  drug  cases  at  227-29. 

•''^'Zinberg  aid  Robertson,  supra  note  139,  at  224-27,  Fort,  supra  note  4,  at  82-83,  Donnelly,  Judi- 
cial Control  of  Informants,  Spies,  Stool  Pigeons  and  Agent  Provocateurs,  60  Yale  L.J.  1091  (1951); 
Note,  Entrapment,  73  Hary  L.  Rev.  1333  (  1960). 

■'■'"Lindesmith,  supra  note  25,  at  58-61;  Wald  and  Hutt,  supra  note  222,  at  30-31;  Fort,  supra  note 
4,  at  83,  Zinberg  and  Robertson,  supra  note  139,  at  229-32,  Seymour,  supra  note  132,  at  67-68  and 
184;  Dope  Czar's  Burial  Lavish  as  His  Life,  Detroit  Free  Press,  April  9,  1972  at  lA  (story  of  Henry 
Marzette,  former  Detroit  policeman  turned  "dope  czar"). 

■'■■'"ABA  Report,  supra  note  37,  at  33.  See  also  The  Crime  Drop:  Detroiters  Fight  Back,  Detroit 
Free  Press,  January  16,  1973  at  3a,  Detroit's  Heroin  Subculture,  Newsweek,  February  28,  1972  at 
18-19. 
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C    COSTS  IN  TERMS  OF  HUMAN  WRECKAGE 

Heroin  dependence  in  this  country,  as  has  been  discussed  above,  almost  inevitably 
leads  to  a  life  of  crime.  The  loss  of  human  potential  is  evident.  Further,  dependents 
who  self-administer  heroin  intravenously  have  an  inordinately  high  mortality  rate  from 
malaria,  serum  hepatitis  and  other  diseases  caused  by  unsanitary  administration  and 
needle-sharing.^^*  Dependents  are  commonly  afflicted  with  hepatitis,  tetanus,  heart  and 
lung  abnormalities,  scarred  veins,  local  skin  infections,  abscesses,  obstetrical  problems, 
bacterial  endocarditis,  septicemia,  and  malaria.  Dependents  tend  to  be  characterized 
by  the  self-neglect,  malnutrition  and  tooth  decay  common  to  the  "criminal-addict 
behavior  syndrome".'^*'  The  average  annual  death  rate  among  young  adult  dependents 
is  several  times  higher  than  the  rate  for  non-dependents  of  similar  age  and 
background.^*'  The  suicide  rate  among  dependents  is  extremely  high.^*'^  In  New  York 
City  in  1969  heroin  was  the  chief  cause  of  death  for  men  between  the  ages  of  15 
and  35. '"'•^  Heroin  deaths  have  increased  fivefold  in  Detroit  since  1969,  paralleling 
an  increase  in  heroin  use.'"^"  In  New  York,  eighty  percent  of  all  prostitutes  arrested 
are  dependents  ^*^  and  the  veneral  disease  incidence  is  high.  ^^^  The  tragedy  of  the 
disease  and  death  associated  with  heroin  use  is  that  it  is  directly  attributable  to 
criminalization.-^" 

VI.  Alternatives 

The  criminal  law  approach  to  heroin  has  dismally  failed.  Not  only  has  this  approach 
been  unable  to  curb  the  spread  of  dependence,  but,  also,  it  has  contributed  directly 
to  and  has  caused  crime,  corruption,  disease,  and  death.  From  the  beginning,  American 
narcotics  policy  has  been  determined  by  "morality"  rather  than  medicine.  This  morality 
holds  that  total  abstinence  is  the  only  solution  to  the  non-medical  use  of  heroin.'"" 
Unfortunately,  like  law  enforcement  efforts  seeking  total  prohibition,  treatment  efforts 
aimed  at  total  abstinence  have  universally  failed;  there  is  currently  no  cure  for  heroin 
dependence.  Threatening  a  dependent  who  cannot  be  "cured"  of  his  dependence, 
with  criminal  sanctions  is  patently  absurd.  The  treatment  alternatives  to  criminal  sanc- 
tions are  briefly  discussed  ahead.  The  discussion  further  illustrates  the  irrationality 
of  our  current  emphasis  and  points  out  that  alternatives  to  criminalization  and  to 
total  abstinence  are  available. 

A    HOSPITALS,  COUNSELING.  AND  DETOXIFICATION 

Federal,  New  York,  and  California  civil  commitment  schemes,  city  hospital  detoxifica- 
tion units,  the  federal  hospitals  at  Lexington  and  Fort  Worth,  jails  and  prisons,  and 
private  hospital  programs  all  offer  various  types  of  detoxification  programs  aimed  at 
accomplishing  total  abstinence.  These  programs  offer  various  types  and  combinations 
of  supportive  services  and  counseling  opportunities  to  aid  the  dependent  to  permanently 
separate  from  the  drug.""  These  programs  have  universally  failed  to  accomplish  their 
common  goal.  Ninety  to  ninety-five  percent  of  the  heroin  dependents  who  leave  prison 


■''**ld.  at  46.  See  complete  discussion  in  section  two. 

^*"See  discussion  and  footnotes  in  medical  section. 

■''*' Brecher,  supra  note  19,  at  101;  See  also  Canadian  Government  Commission,  supra  note  2,  at 
151. 

•■"'^Brecher,  supra  note  19,  at  101. 

™^Zinberg  and  Robertson,  supra  note  139,  at  203.  See  also  Drug  Death  Data  Released  by  City, 
New  York  Times,  Nov.  12,  1972;  Detroit  Herion  Deaths  may  be  Declining,  Detroit  Free  Press,  Sept. 
10,  1972. 

'"^Detroit  Heroin  Deaths  May  Be  Declining,  Detroit  Free  Press,  Sept.  10,  1972. 

^*'Lauria,  supra  note  17,  at  19. 
^•^^  Brecher,  suora  note  19,  at  191. 
■'*'See  complete  discussion  in  medical  section. 

■""ABA  Report,  supra  note  37,  at  52.  Sec  generally  Zinberg  and  Robertson,  supra  note  139,  at  164 
et  seq.;  Suarez,  supra  note  29;  Kenney,  supra  note  333. 

'""Sec  generally  Brechcr,  supra  note  19.  ch.  10.  ABA  Report,  supra  note  .37,  at  52-53. 
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without  follow-up  treatment  almost  immediately  return  to  use  of  the  drug.'''  Only 
one  dependent  in  six  abstained  more  than  three  years  following  civil  committment 
in  California.'"-'  Ihe  failure  rate  for  the  federal  hospital  at  Lexington  is  in  excess 
of  ninety-seven  percent. '"'  1  he  American  Bar  Association  Special  Committee  on  Crime 
Prevention  and  Control  concludes:  "About  90  percent  of  the  patients  in  the  state 
and  federal  programs  return  to  heroin  some  time  after  their  release."''^ 

Some  research  is  being  done  with  narcotic  antagonists  which  block  the  euphoric 
effects  of  heroin.'''"  Antagonists  can  be  used  only  after  the  dependent  has  been  detox- 
ified.''"" The  common  antagonists  have  significant  sht^rtcomings  in  that  they  produce 
serious  side  effects  such  as  hallucinations  and  anxiety.'"'  The  antagonists,  moreover, 
do  not  effect  the  continuing  heroin  craving.  While  the  antagonists  may  prove  to  be 
a  useful  tool  in  the  future  for  use  with  strongly  motivated  dependents,'''"  the  ABA 
Special  Committee  observes  that  ".so  far,  however,  this  technique  has  not  worked 
with  a  significant  number  of  addicts."'"" 

B    IHFRAPEUriC  COM  MUNI  ritlS 

The  therapeutic  communities,  mostly  privately  operated,  concentrate  on  intensive 
grt)up  therapy  and  peer  pressure  to  achieve  total  abstinence.  These  agencies,  such 
as  Synanon,  Daytop,  Phoenix  House.  Odyssey  House  and  Gateway  House  combine 
sociological  and  psychological  theories  of  dependence  and  treatment  to  provide  therapy 
aimed  at  altering  the  "addiction-prone"  personality  into  one  that  is  self-relaint  and 
drug- free.-'™' 

These  therapeutic  communities  achieve  a  fair  degree  of  success  among  those  who 
remain  in  the  structured  community  However,  the  success  rate  is  very  low  among 
individuals  who  leave  Synanon  "graduates"  for  example,  have  a  relapse  rate  of  about 
ninety  percent.""  As  a  result  of  this  high  failure  rate.  Synanon  no  longer  attempts 
to  "graduate"  residents  but  rather  presents  the  therapeutic  community  as  an  alternative, 
permanent  way  of  life.'"*- 

The  Consumers  Union  report  describes  the  community  treatment  method:  "The  tem- 
porary success  of  therapeutic  communities  while  addicts  remain  in  residence,  followed 
by  a  high  failure  rate  when  they  return  to  the  open  community,  focuses  attention 
once  more  on  the  postaddiction  syndrome,  [craving,  periodic  anxiety  and  release) 
Therapeutic  communities  have  developed  quite  effective  techniques  for  assuaging 
these  mood  disturbances— anxiety ,  depression,  craving— and  preventing  them  from  trig- 
gering drug  seeking  behavior  and  relapse,  but  they  do  not  cure  the  syndrome."'"-' 

Thus,  while  the  therapeutic  communities  may  provide  solace  from  dependence  to 
some  dependents  willing  to  permanently  live  the  structured,  closed-community  life, 
they  offer  no  general  answer  to  opiate  narcotic  dependence. 


:f7l 
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W'ald  and  Hutt,  supr.i  note  222.  at  32 
"'AHA  RcpcKt.  supra  note  37.  at  41. 

Hrcchcr,  supra  note  14,  at  68. 
'^.ABA  Report,  supra  note  37,  at  53. 
'"■"'ABA  Report,  supra  note  37,  at  53;  Kramer,  supra  note  1,  at  55. 
'''•  Kramer,  supra  note  I,  at  55. 

'"'ABA  Report,  supra  note  37,  at  53;  Kramer,  supra  note  1,  at  55. 
""Kramer,  supra  note  1,  at  55;  ABA  Report,  supra  note  37,  at  53. 
""ABA  Report,  supra  note  37,  at  53 

"""Brccher,  supra  note  14,  at  78;  ABA  Report,  supra  note  37.  at  53. 
■"'  Brccher,  supra  note  37,  at  78,  81. 
'"-Id.  at  82. 
■"■'  Id. 
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C    MnHADONF  MAINTENANCE"' 

Methadone  maintenance  does  not  have  total  abstinence  as  its  goal  but  rather  seeks 
to  allow  the  dependent  to  return  to  a  relatively  normal  way  of  life.'"*'*  Methadone 
maintenance  is  considered  desirable  for  several  reasons:  ( 1 )  methadone  is  legal  and 
inexpensive,  thus  eliminating  the  deleterious  effects  of  the  "criminal-addict  syndrome," 
almost  inevitably  a  consequence  of  illicit  heroin  dependence,  leading  to  crime,  disease 
and  death.  Legal,  cheap,  controlled  and  regulated  doses  of  methadone  eliminate  much 
of  the  harm  of  heroin  to  both  the  user  and  society;'"*"  (2)  methadone  is  orally  effective, 
eliminating  the  needle,  and  needle  infection;*"  (3)  oral  methadone  is  long-lasting  (24 
hours)  and  produces  an  even  effect  (no  mood  or  effect  bouncing)  unlike  heroin  and 
morphine.'"**'  (4)  stable  maintenance  doses  are  acceptable  to  long  time  patients  as 
opposed  to  the  tendency  for  morphine  and  heroin  maintenance  patients  to  desire 
increased  dosage;  **^  (5)  methadone,  in  a  sufficient  dose,  blocks  the  effects  of  heroin;  *^° 
(6)  no  euphoric  effects  are  associated  with  a  dependent's  dose  of  oral  methadone.**' 
Methadone  maintenance  enables  a  dependent  to  function  normally  as  a  diabetic  would 
while  using  insulin.'"''' 

Methadone  is,  of  course,  a  synthetic  opiate  narcotic,  and  like  heroin,  produces  physi- 
cal dependence.  Like  heroin,  it  has  little  effect  on  the  mind  or  body  if  taken  regularly.**'' 
Like  most  drugs,  used  medically  or  non-medically,  however,  methadone  use  may  cause 
minor  side  effects  though  for  most  patients  these  prove  to  be  of  little  consequence.*** 

Unlike  the  abstinence-directed  prison,  hospital,  and  therapeutic  community  methods, 
methadone  maintenance  has  proven  reasonably  successful:  "Once  again,  the  only  possi- 
ble conclusion  is  that  the  great  majority  of  addicts  placed  on  methadone,  despite 
such  preexisting  handicaps  as  poverty,  poor  health,  little  education,  prison  records, 
and  years  of  addiction,  become  self-supporting  as  well  as  law-abiding  while  on 
methadone — and  the  longer  a  group  of  addicts  remains  on  methadone,  the  greater 
the  number  of  members  who  become  self-supporting.**^ 

D    THE  BRITISH  EXPERIENCE 

The  United  States  government's  official  policy  has  consistently  been  to  discount 
the  British  "system"  of  opiate  narcotic  treatment.***  It  is  clear,  however,  that  the 
British  medical  response  eliminates  most  of  the  costs  of  American  criminalization, 
and  the  motivation  behind  the  official  criticism  stems  from  the  same  sources  as  the 
official  policy  of  criminalization  which  was  adopted  in  spite  of  the  United  States 
Supreme  Court  decisions  of  the  twenties.**^ 

Currently  in  Britain,  a  licensed  dependent  can  obtain  high-quality  inexpensive  heroin, 
methadone,  or  morphine  from  clinics  or  morphine  or  methadone  from  any  doctor 
to  maintain  dependence.****  As  a  consequence  of  their  legal  status,  the  drugs  are  regu- 


■""^  Sec  generally,  Brccher,  supra  note  ly,  at  ch  13-19  for  a  ccimprchcnsivc  discussion  of 
methadone  and  methadone  maintenance. 

^""ABA  Report,  supra  note  37,  at  59. 

'""Brecher,  supra  note  19,  at  159;  ABA  Report,  supra  note  37,  at  54. 

■■'"' Brecher,  supra  note  19,  at  161. 

*'"Id.;  ABA  Report,  supra  note  37,  at  53. 

'*' Brecher,  supra  note  19,  at  161. 

•■""Id.  at  162;  ABA  Report,  supra  note  37,  at  53. 

•'"'  ABA  Report,  supra  note  37,  at  53. 

•■"'^  Brecher,  supra  note  19,  at  170. 

=»'Id.  at  529. 

"*See  generally.  Brecher,  supra  note  19,  at  ch.  16,  "Methadone  Side  Effects." 

^**Brecher,  supra  note  19,  at  148,  the  ABA  Report  observes  at  55,  "Other  Treatment  Programs 
Fall  Far  Short  of  the  Success  Demonstrated  by  Methadone  Maintenance  Procedures." 

^"'Brecher,  supra  note  19,  at  123;  Ashley,  supra  note  265,  at  163,  Wald  and  Hutt,  supra  note  222, 
at  26. 

•■"'See  History  section  and  discussion  of  Supreme  Court  decisions. 

■■""Brecher,  supra  note  19,  at  126. 
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lated   and  quality   controlled.'*®  There   is  very   little   illicit  traffic  in  Great   Britain.*** 
There  is  very  little  crime  associated  with  British  dependents.**" 

A  substantial  percentage  of  English  dependents  hold  regular  employment"*  and  the 
spread  of  heroin  dependence  has  been  contained.^*"  In  short,  the  British  medical  ex- 
perience is  far  from  a  failure.**"  Instead  it  provides  the  practical  proof  of  fifty  years 
of  reasonable  success  of  a  medical  response  to  opiate  narcotic  dependence.**^  The 
British  experience  illustrates  that  the  horror  of  the  American  pattern  of  heroin  use 
is  not  related  to  any  intrinsic  quality  of  the  drug. 

VII.  Conclusion 

As  should  be  evident  from  the  reasonable  success  of  methadone  maintenance  and 
the  British  medical  experience,  the  rational  future  must  lie  in  decriminalization  and 
the  elimination  of  the  dismal  failure  of  a  law  enforcement  policy.  Enlightened  voices 
are  appearing — 

The  Consumers  Union;  ****  "The  heroin  black  market  must  be  abolished  in  the  only 
way  it  can  be  abolished;  by  eliminating  the  demand  for  black-market  heroin.  On 
the  central  issue  of  narcotics  addiction,  accordingly.  Consumers  Union  recommends 
( 1 )  that  United  States  drug  policies  and  practices  be  promptly  revised  to  insure  that 
no  narcotics  addict  need  get  his  drug  from  the  black  market;  (2)  that  methadone 
maintenance  be  promptly  made  available  under  medical  auspices  to  every  narcotics 
addict  who  applies  for  it;  (3)  that  other  forms  of  narcotics  maintenance,  including 
opium,  morphine,  and  heroin  maintenance,  be  made  available  along  with  methadone 
maintenance  under  medical  auspices  on  a  carefully  planned  experimental  basis." 

The  American  Bar  Association  Special  Committee  on  Crime  Prevention  and  Con- 
trol:**'^ "The  federal,  state  and  local  governments  must  discard  their  current  law  enforce- 
ment-oriented strategy  toward  addiction  control  and  adopt  a  policy  which  places  primary 
emphasis  on  the  treatment  of  add'^^tion.  (Recommendation  1) 

The  Canadian  Government  Commission:***  "(T]he  Commission  is  of  the  opinion 
that  no  one  should  be  liable  to  imprisonment  for  simple  possession  of  a  psychotropic 
drug  for  non-medical  purposes.  .  .  .  Accordingly,  the  Commission  recommends  as 
an  interim  measures,  pending  its  final  report,  that  the  Narcotic  Control  Act  and  the 
Food  and  Drugs  Act  be  amended  to  make  the  offence  of  simple  possession  under 
these  acts  punishable  upon  summary  conviction  by  a  fine  not  exceeding  a  reasonable 
amount.  The  Commission  suggests  a  maximum  fine  of  $100.  .  .  .  The  Commission 
would  further  recommend  that  the  police,  prosecutors  and  courts  exercise  the  discretion 
entrusted  to  them  at  various  stages  of  the  criminal  law  process  so  as  to  minimize 
the  impact  of  the  criminal  law  upon  the  simple  possessor  of  psychotropic  drugs,  pending 
decisions  as  to  the  whole  future  of  possessional  offences  in  this  field." 

The  National  Commission  on  Marijuana  and  Drug  Abuse  (The  Shafer  Commission): 
"For  drug-dependent  persons,  the  only  legitimate  role  of  the  criminal  justice  system 
is  to  function  as  an  entry  mechanism  into  a  treatment  system."***® 

Hopefully,  they  will  be  heard. 


"*Zinberg  and  Robertson,  supra  note  139,  at  162. 

■""Ashley,  supra  note  265,  at  160;  May,  supra  note  98,  at  347;  ABA  Report,  supra  note  37,  at  51. 

**"  Ashley,  supra  note  265,  at  161;  May,  supra  note  98,  at  347. 
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**"May,  supra  note  98,  at  347,  Zinberg  and  Robertson,  supra  note  139,  at  130;  ABA  Report,  supra 
note  37,  at  52. 

****Brecher,  supra  note  19,  at  128;  See  Wald  and  Hutt,  supra  note  222,  at  26,  May  supra  note  98, 
at  345-394,  Zinberg  and  Robertson,  supra  139  note  at  121-163;  ABA  Report,  supra  note  37,  at  52. 

*''*This  is  also  true  in  Sweden,  Denmark,  and  the  Netherlands  where  physicians  may  prescribe 
opiate  narcotics  for  dependents,  Brecher,  supra  note  19,  at  129-129. 

^'^Brecher,  supra  note  19,  at  530. 
**"  ABA  Report,  supra  note  37,  at  i. 
_  _*"*Canadian  Government  Commission,  Recommendations  455,  456,  supra  note  2,  at  336-337. 
*<'*U'S.  Drug  Study  Stresses  Treatment,  Not  Penalti'es,~NrY7Timei,  January  23,  1973  at  1. 
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A  content  analysis  of  three  sources  representing  general  public, 
scientific,  and  vested  interest  publications  was  made  concerning  their 
presentation  of  the  "dope  fiend  mythology. "  The  "dope  fiend  mythology" 
emerged  early  in  the  twentieth  century  and  while  quantitative  and 
qualitative  variations  are  apparent  for  different  sources  and  time 
periods,  this  imagery  has  dominated  in  the  diffusion  of  conceptions  of  the 
"drug  problem."  The  Federal  Bureau  of  Narcotics  has  been  the  most 
consistent  and  persistent  presenter  of  the  "dope  fiend  mythology," 
emphasizing  the  criminality  of  illicit  drug  users.  Within  the  last  decade 
there  has  been  a  reduction  in  the  presentation  of  the  "dope  fiend 
mythology"  in  the  sources  investigated. 


SOCIOLOGISTS  have  often  con- 
cerned themselves  with  social 
types  and  stereotypes  as  important 
facets  of  human  behavior  (Klapp, 
1962).  The  emergence,  pervasiveness 
and  persistence  of  social  types  and 
stereotypes  is  of  increasing  perti- 
nence to  students  of  deviant  behavior 
with  the  rise  of  the  labeling  perspec- 
tive (Schur,  1971).  In  the  labeling 
perspective  the  emphasis  is  upon  the 
process  of  labeling  the  deviant  and 
the  subsequent  effects  of  such  label- 
ing upon  the  individual  and  those 
labeling  such  behavior.  The  signifi- 
cance of  stigma  and  labeling  has  di- 
rected sociological  attention  to  those 
organizations  and  individuals  who  act 
as  official  gatekeepers  of  deviance. 

Conceptions  of  Crime  and 
Criminals 
While    much    attention    has    been 
given  to  the  analysis  of  deviant  pro- 
cessing organizations  and  individuals, 
relatively  little  inquiry  has  been  made 


regarding  the  general  public's  con- 
ception of  "deviants"  (Simmons, 
1965).  Quinney  (1970)  argues  that 
criminologists  must  take  into  con- 
sideration public  conceptions  of 
crime  in  order  to  understand  the 
social  reality  of  crime.  The  impor- 
tance of  social  types  and  stereotypes 
for  actors  in  the  criminal  justice  sys- 
tem has  received  some  study  (Sud- 
now,  1965;  Skolnick,  1966;  Bayely 
and  Mendelsohn,  1969;  Stephenson, 
1973).  There  has  been  little  study  of 
the  nature  and  significance  of 
stereotypes  presented  to  the  general 
public  (Rooney  and  Gibbons,  1966). 
Analysis  of  the  presentation  of  crime 
in  the  media  has  included  novels 
(David,  1957;  Gordon,  1971),  and 
newspapers  (David,  1952;  Friendly 
and  Goldfarb,  1968).  One  of  the  most 
comprehensive  discussions  of  this 
phenomenon  is  Dennis  Chapman's 
Sociology  and  the  Stereotype  of  the  Crimi- 
nal (1968).  Chapman  asserts  that  the 
stereotype  provides  the  criminal  as  a 
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scapegoat  and  thai  the  creation  of 
stereotypes  is  an  inipoitant  func- 
tional necessity  in  all  societies.  More 
recently,  Henshel  and  Silverman 
(1975:2)  have  noted  the  need  for 
studying  perceptions  of  crime  and 
the  criminal.  *" 

The  use  of  criminal  statistics  is  so  wide- 
spread among  social  i esearc  htrs — so 
familiar  and  commonplace — that  they  be- 
come insensitive  to  the  ignorance  of  most 
other  persons  about  such  information. 
Criminal  statistics  as  currently  employed 
thus  obscure  and  deemphasize  what  a 
growing  number  of  studies  have  shown 
to  be  of  fundamental  importance:  the 
"social  reality"  of  crime,  that  is,  the  man- 
ifold disparity  of  perception  with  the  ob- 
jective reality  of  crime,  and  the  iniluence 
of  their  perceptions  on  what  the  several 
actors  in  the  di^ima  of  crime  actually  do. 


Drug  U.sers  as  Dope  Fiends 

A  great  amount  of  social  commen- 
tary, public  investigation,  and  scien- 
tific attention  has  been  given  to  the 
"drug  problem"  within  the  last  dec- 
ade. It  has  been  labeled  the  number 
one  enemy  of  society  by  a  great  many 
of  those  in  power.  While  much  atten- 
tion has  been  given  to  the  "causes"  of 
drug  abuse,  treating  the  user,  educat- 
ing the  public  (particularly  youth)  re- 
garding the  ills  of  such  drugs,  little 
systematic  investigation  has  been 
made  of  the  nature  and  effect  of 
images  of  drugs  and  users  in  the  mass 
media.  The  presentation  of  myths 
concerning  the  nature  and  effects  of 
drugs  has  been  discussed,  but  not 
systematically  investigated  (Williams, 
1938;  Smith.  1966:  Blum,  1969; 
1971;  Duster,  1970;  Kaplan,  1971; 
Final  Report,  1973). 

The  .social  reality  of  the  drug  prob- 
lem appears  to  have  largely  emanated 
from  the  diffusion  of  conceptions  of 
the  drug  users  (Smith,   1966;  Blum, 
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1969;  Duster,  1970;  Kaplan,  1971; 
Musto,  1973).  Teiry  and  Pellens 
(1929:808)  in  their  discussion  of  pub- 
lic arousal  and  the  emergence  of 
anti-smoking  opium  laws  note: 

As  so  frec]uently  happens  in  social  re- 
form, it  rtcjuired  this  more  spectacular 
method  ot  opium  use  (smoking),  the 
character  of  the  places  in  which  it  was 
smoked,  chieflv  in  Chinatown,  and  the 
attendant  social  evils,  to  awaken  public 
and  official  interest. 

One  of  the  earliest  scientific  inves- 
tigators to  suggest  that  the  presenta- 
tion and  perpetuation  of  misconcep- 
tions regarding  drugs  should  be  in- 
vestigated was  Alfred  Lindesmith. 
Lindesmith'  suggested  in  1940  that  a 
"dope  fiend"  mythcjiogy  had  been 
constructed  about  the  addict  as  an 
idecjiogy  justifying  the  seveie  treat- 
ment generally  accorded  the  drug 
user  and  is  used  by  vested  interests  to 
frighten  the  public  into  appiopriat- 
iiig  incieased  funds  to  combat  the 
"dope  menace."  Furthermore,  Lin- 
desmith asserted  that  (1940a:208): 

The  "dope  fiend"  mythology  selves,  in 
short,  as  a  rationalization  of  the  status 
(juo.  It  is  a  body  of  superstition,  half 
truths  and  misintoi  mation  which  bolsters 
up  an  indetensibic-  repressive  l.iw,  the 
victims  of  which  are  in  no  position  to 
piotest.  The  treatment  of  adciicts  in  the 
flnitcd  Stales  today  is  on  no  higlui  plane 
than  the  persecution  of  witches  of  other 
ages . . . 

A  similar  assessment  of  the  "dope 
fiend"  image  is  found  in  C'anada.  In 


I.  Pioifssor  Lindesmith  has  long  attt-mpted 
to  communicate  not  only  to  academic  audi- 
ences but  also  to  the  general  public  through 
such  outlets asryifA'a/jon  and  The Nrw  Republic. 
Among  the-  academic  community  his  most  out- 
stimding  contributions  to  the  area  of  drugs 
include:  The  Addict  and  the  Law  and  Addictiim 
and  Opiates. 
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an  analysis  of  the  emergence  and 
maintenance  of  Canadian  drug  laws, 
Cook  notes  (1968:40): 

1  he  unchallenged  right  of  the  moral 
reformers  to  provide  "definitions  of  the 
situation"  meant  that  there  was  an  uncrit- 
ical acceptance  of  the  "dc^^e  fiend"  image 
of  the  drug  user. 

An  analysis  of  the  history  of  the 
"dope  fiend"  mythology  would  aid  in 
assessing  the  manner  in  which  certain 
publics  are  informed  concerning  the 
problem.  This  would  also  reflect  the 
general  orientation  of  the  source  of 
information.  A  content  analysis  con- 
cernmg  this  imagery  would  provide 
valuable  information  as  to  its 
emergence  and  persistence.  While 
Lindesmith  alluded  to  examples  of 
the  mythology,  he  failed  to  systemati- 
c^ly  investigate  this  phenomenon. 
Therefore,  the  following  study  con- 
sists of  an  empirical  assessment  of 
Lindesmith's  "dope  fiend  mythology" 
in  popular,  scientific  and  vested 
interest  sources. 

Methods  ^ 

For  the  purpose  of  this  investiga- 
tion a  content  analysis  was  made  of 
materials  from  three  sources:  (1) 
Reader's  Guide  to  Periodical  Litera- 
ture (popular  literature),  (2)  Interna- 
tional Index  (social  scientific  litera- 
ture), and  (3)  the  U.S.  Federal  Nar- 
cotics Bureau's  Annual  Report  (vested 
interest  source).  For  the  Reader's 
Guide  the  population  included  all 
articles  from  1890  through  1949^ 
under  the  heading  of  drug  habit, 
except  for  book  reviews  and  foreign 
articles.^  Also  included  are  those  arti- 


2.  This  begins  with  the  first  volume  in  1890. 

3.  Explicitly  foreign  articles  are  those  with 
foreign  language  titles  and  foreign  subject 
titles.  These  are  excluded  because  the  concern 
of  this  paper  is  with  the  United  States  domestic 
drug  problem. 


cles  indexed  under  opium  habit, 
morphine  habit,  and  heroin  habit. 
Beginning  in  1950,  the  drug  habit 
heading  was  changed  to  narcotics 
habit.  Therefore,  all  articles  under 
this  heading  were  included  through 
1970.  Also  included  were  two  sub- 
divisions arising  from  narcotic 
habit — narcotic  addict  (1965-70)  and 
narcotics  and  youth  (1968-70). 

The  population  for  the  Interna- 
tional Index  includes  ail  articles 
under  the  heading  of  drug  habit, 
excluding  book  reviews  and  foreign 
articles,  from  1907  through  1970," 
including  those  under  the  headings 
of  opium  habit  and  morphine  habit. 
In  1963,  a  heading  of  narcotics  addict 
was  begun  separate  from  the  drug 
habit  classification  and  is  included  in 
this  analysis  from  1963-70. 

Sampling  of  Reader's  Guide  and 
International  Index  populations  was 
done  proportionately  according  to 
the  following  time  periods:  (1)  before 
1915,  (2)  1916-1937,  (3)  1938-1956, 
and  (4)  1957-1970.  These  dates  were 
used  because  they  correspond  with 
the  major  acts  of  drug  legislation  in 
the  United  States,  i.e.,  Harrison  Act 
of  1914,  Marijuana  Tax  Act  of  1937, 
Narcotics  Control  Act  of  1956,  and 
the  Comprehensive  Drug  Abuse  Pre- 
vention and  Control  Act  of  1970. 
Because  of  the  large  quantity  of  arti- 
cles (643),  these  strata  were  each  pro- 
portionately sampled  systematically 
with  99  articles  selected  for  analysis.^ 

4.  This  begins  with  the  first  volume  in  1907. 

5.  'Initial  selection  was  made  randomly,  af- 
ter which  each  nth  article  was  selected.  Of  the 
99  articles  in  the  sample,  four  were  not  avail- 
able ill  the  library  and  the  one  immediately 
following  was  taken;  therefore,  the  systemati- 
zaiion  was  maintained.  The  proportionate 
sampling  varied  from  1/10  to  1/2  depending 
upon  the  number  of  articles  during  the  specific 
time  period.  The  smaller  the  number  of  arti- 
cles in  the  time  period  the  larger  the  propor- 
tion systematically  sampled  in  order  to  provide 
a  valid  representation  of  the  time  period. 


753 


136 


(Iharlf.s  K.  Rkasons 


1  hr  Fcdiial  Buicaii  »>t  Nariolks 
Annual  Kipint,  'l'ra//i<  in  Opium  and 
OOii^  D(tni^i'i)iu\  Dru^s,  was  arialy/ed 
Jroiii  19;U)-I9ti7.''  riiis  will  proNJde 
insight  into  llu-  pci spfctive  oi  an  or- 
ganization with  a  vested  interest  in 
the  "drug  prohleni/'^  Therefore, 
three  sources  were  analyzed  which 
generally  relleet  popular  (Reader's 
Guide),  sdeiililu  (International  In- 
dex), and  vested  interest  (Bureau  of 
Narcotics)  perspectives. 

Dope  Piend  Mythology 

The  "dope  fiend"  mythology*  in- 
cludes the  following  myths:" 

6.  Although  ihe  annu.il  report  w;\s  issued 
earlier,  beginning  in  the  niid-iuenties,  1930 
icpresents  a  splii  with  the  Bureau  of  Prohibi- 
tion and  the  beginning  of  the  Bureau  of  Nar- 
I'titics  within  the  Treasury  Department,  with 
Harry  Anslinger  as  its  head.  The  last  year 
covered  was  1967,  after  which  the  Bureau  of 
Narcotics  was  transferred  to  the  Justice  De- 
partment and  reorganized,  with  no  annual 
report  issued  in  the  same  manner. 

7.  For  an  excellent  analysis  of  Organizational 
contingencies  and  Bureau  of  Narcotics  opera- 
tions see  Dickson,  1968.  The  symbiotic  lela- 
tionship  between  the  "keepers  of  social  prob- 
lems" and  their  "problems'"  is  of  incieasing 
importance  to  .students  t)f  social  problems.  In 
discussing  the  manipulation  of  the  "problem" 
in  the  mass  media,  Ross  and  Siaines  (1972:31) 
note: 

"The  FBI  and  the  Defense  Depart- 
ment, nevertheless,  remain  the  masters 
of  the  manipulation  of  problem  size — 
crime  waves  and  missile  gaps  are  an- 
nounced in  fine  accordance  with  the 
timing  of  basic  budgetary  and  political 
needs." 

8.  Some  may  think  that  "myth"  is  too  strong 
a  term  in  this  context,  being  inappropriately 
applied.  Lindesmith  did  not  elaborate  upon 
the  concept  of  myth  in  his  presentation.  Ac- 
cording to  Webster  (1962:972)  it  is  a  "tradi- 
tional story  of  unknown  authorship,  ostensibly 
with  a  historical  basis,  but  serving  usually  to 
explain  some  phenomenon  of  nature,  the  ori- 
gin of  man,  or  tusioms,  institutions,  religious 
rites,  etc.,  of  a  people."  Its  appropriateness 
here  is  that  the  images  of  the  addict  are  used  to 
justify  the  "criminal  approach"  to  the  drug 
problem  in  society.  The  presentation  of  such 


1 .  The  drug  addict  is  a  violent  crimi- 
nal. Lindesniitli  (1940a:  1 99)  notes, 
"Drug  addicts  are  often  regarded  as 
the  most  dangerous  and  heinous 
criminals  and  are  linked  up  with  kill- 
ing and  tape." 

1.  The  drug  addict  is  a  moral  degen- 
erate. "The  belief  that  a  drug  addict 
automatically  becomes  a  moral  de- 
generate, liar,  thief,  etc.,  because  of 
the  direct  intluente  of  the  drugs  is 
simply  nonsense  quite  on  a  par  with  a 
belief  in  witchcraft  .  .  ."  (Lindesmith, 
1940a:202). 

3.  The  drug  peddler  loants  to  convert 
nonusers  into  addicts.  "The  peddler  of 
drugs,  contrary  to  widespread  belief, 

mvths  perpetuates  stereotypes  of  the  drug 
user.  .Sleieoivpes  are  distortions  of  reality 
which  provide  pieionceived,  standardized, 
group-shared  ideas  regarding  a  whole  category 
of  persons,  i.e.,  dope  fiends.  Thus,  the  myths 
are  distortions  of  the  nature  of  the  effects  of 
drugs  .ind  of  those  who  use  them.  While  one 
might  note  that  much  irime  is  committed  by 
users,  this  is  not  an  effect  of  the  drug  but  of 
drug  policy  (President's  Commission.  1967; 
Lindesmith,  1965;  Kaplan,  1971;  Reasons, 
197.5).  This  is  not  to  say  that  the  term  'dope 
fiend"  has  no  social  significance,  even  among 
those  who  use  drugs  (Irwin,  1970:15-20;  Wal- 
dorf, 1973:16-28). 

9.  Images  1-4  come  from  Lindesmith's  arti- 
cle on  the  dope  fiend  mythology  (1940a),  while 
image  5  comes  from  his  article  "The  Drug 
Addict  as  a  Psychopaih"  (1940a).  Lindesmith 
makes  a  point  of  speiifically  applying  his 
mythology  only  to  useis  of  opiate  drugs.  He 
implies  that  these  myths  apply  to  other  drugs. 
"The  bad  reputation  of  the  opiate  user  is 
earned  for  him  in  part  by  the  cocain  and 
maiijuana  users  "  (Lindesmith,  1940a:  199a). 
The  author  believes  ih.it  the  myths  are  appro- 
priaie  for  other  illegal  drugs,  inclucjing 
marijuana.  Nearly  all  of  the  articles  studitfd 
ftKus  only  upon  the  opiates  and/or  marijuana 
to  the  exclusion  of  oihei  drugs.  Lindesmith 
uses  the  terms  addict  and  user  interchangeably 
as  is  done  in  most  of  the  literature.  Therefore, 
such  an  interpretation  was  applied  to  the  con- 
tent analysis.  I  did  not  impose  a  rigorous 
medical  definition  of  addiction  upon  the  mate- 
rials but  merely  used  addict  and  user  inter- 
changeably as  is  done  throughout  the  litera- 
ture under  review. 
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does  not  ordinarily  attempt  to  induce 
nonusers  to  try  the  drug"  (1940a:205). 

4.  The  drug  addict  wants  to  convert 
nonusers  into  addicts.  "Another  current 
myth  is  that  all  addicts,  in  accordance 
with  the  proverb  that  misery  loves 
company,  have  a  positive  mania  for 
making  new  addicts"  (1940b:206). 

5.  The  drug  addict  takes  drugs  because 
of  inferior  and  abnormal  personality. 
"The  central  idea  is  that  prior  to 
becoming  addicts,  people  are  distin- 
guished from  the  general  population 
by  having  more  than  their  share  of 
traits  which  may  be  taken  as  evidence 
of  abnormality,  weakness,  psycho- 
pathology,  etc."  (1940a:914). 

The  unit  of  analysis  is  the  theme 
regarding  each  myth.  A  single  asser- 
tion about  some  subject,  the  theme  is 
most  useful  concerning  propaganda, 
values,  attitudes,  and  beliefs,  accord- 
ing to  Holsti  (1969:116).  The  pres- 
ence or  absence  of  each  myth  was 
recorded  for  each  sampled  item.'" 
For  example,  if  an  article  charac- 
terized the  addict  as  a  moral  degen- 
erate, then  this  was  noted.  If  the 
addict's  moral  character  was  dis- 
cussed and  the  degenerate  image  was 
not  presented,  then  this  was  noted. 
This  applies  to  all  the  myths  under 
consideration.  If  the  specific  aspect  of 
the  myth's  concern  was  discussed, 
e.g.,  personality  characteristics  prior 
to  addiction,  then,  it  was  noted  even 
though  the  myth  was  not  present. 
Therefore,  we  are  given  an  indication 

10.  The  decisions  of  calegorization  were  of 
a  dichotomous  nature,  i.e..  presence  or  absence 
of  discussion,  than  presence  or  absence  of 
myth.  (See  Holsti,  1969:138-142).  This  un- 
doubtedly helped,  for  inter-coder  reliability 
was  high.  Another  sociologist  coded  14 
items — four  from  the  Bureau  of  Narcotics,  five 
from  both  the  International  Guide  and 
Reader's  Guide — with  a  coefficient  of  reliabil- 
ity of  .93.  The  coefficient  of  reliability  is  based 
upon  the  ratio  of  coding  agreements  to  the 
total  number  of  coding  decisions  (Holsti, 
1969:140). 


of  the  proportionate  times  a  myth  is 
presented  relative  to  the  discussion  of 
the  specific  topic. 

Results 

In  Table  1"  we  are  provided  with 
an  overall  depiction  of  the  number  of 
myths  presented  in  each  source  rela- 
tive to  the  number  of  times  they  were 
not  presented.'^  It  is  immediately 
evident  that  the  Federal  Bureau  of 
Narcotics  Annual  Report  is  the  most 
consistent  and  persistent  presenter  of 
the  myths,  with  98  percent  of  its 
discussion  of  the  attributes  contain- 
ing a  myth.  In  other  words,  if  the 
specific  aspect  of  the  addict  was  dis- 
cussed, it  was  nearly  certain  that  a 
myth  was  presented.  The  more  popu- 
lar literature  (Reader's  Guide)  pre- 
sents a  myth  about  43  percent  of  the 
time  that  the  addict's  characertistics 
are  discussed,  while  the  International 
Index,  representing  a  more  scholarly 
material,  presents  myths  about  one 
half  of  the  time  (52  percent).  When 
the  specific  characteristics  under  in- 
vestigation were  discussed,  myths 
were   presented   68    percent   of  the 


11.  It  should  be  noted  that  the  following 
presentation  deals  with  the  number  of  myths 
and  nonmyths  presented  in  the  sources 
analyzed.  While  this  number  does  not  necessar- 
ily represent  the  number  of  articles,  e.g.,  one 
myth  per  article,  both  the  Reader's  Guide  and 
the  International  Index  generally  have  only 
one  myth/nonmyth  per  article.  However,  the 
Federal  Bureau  of  Narcotics  often  presents 
more  than  one  myth  per  annual  report.  It 
should  not  be  assumed  that  when  the  myth  is 
not  presented  its  opposite  is  to  be  found.  On 
the  contrary,  most  of  the  nonmythical  presen- 
tations merely  deal  with  another  facet  of  the 
characteristic,  rather  than  refuting  the  myth. 
For  example,  rather  than  presenting  the  addict 
as  a  generally  non-violent  criminal,  he  is  often 
presented  as  both  a  violent  and  non-violent 
criminal. 

12.  Elaborate  statistical  analysis  is  not  ap- 
propriate due  to  the  small  numbers  in  most  of 
the  cells  in  the  tables. 
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,     ,     ,  .  TABLE  1 

Number  of  Myths  and  Nonmvths  Appearing  in  Articles  on  the  Drug  Habit  in 
Readers  Guide  1890-1970.  International  Index  1907-1970,  and  Federal  Bureau  of 

Narcotics  Annual  Report  1930-1967. 


• 

»■ 

Discuss 

Addict^ 

Source 

N 

Myth 

% 

Nonmyth 

N              % 

Total 

N             % 

Reader's  Guide 
International  Index 
Federal  Bureau  of  N 

arcotics 

20 
12 
46 

42 
52 

98 

28 
11 

1 

58 

48 

2 

48          100 
23          100 
47          100 

Total 

78 

66 

40 

34 

118           100 

'The  myths  are:  (1)  addict  as  a  violent  criminal,  (2)  addict  as  a  moral  degenerate,  (3)  pusher 
wants  to  convert  non-user.  (4)  addict  wants  to  convert  non-user,  and  (5)  addict  is  psychologically 
non-normal  before  addiction.  Nonmyth  refers  to  a  discussion  of  one  of  the  pertinent  aspects, 
e.g.,  addict  criminality,  without  invoking  the  myth. 

time,  indicating  the  frequent  appear-  myths  nearly  one  half  of  the  time  that 
ance  of  the  mythology  in  the  material  they  discuss  attributes.  While  one 
analyzed.  might  expect  more  popular  literature 
Therefore,  while  the  Federal  to  present  such  imagery,  the  findings 
Bureau  of  Narcotics  dominated  in  regarding  the  more  scholarly  litera- 
the  persistent  perpetuation  of  the  ture  aie  somewhat  sui  prising.  How- 
myths,  the  other  two  sources  allude  to  ever,   it  should   remind   one   of  the 


TABLE  2 

Number  of  Myths  and  Nonmyths  Appearing  in  Articles  on  the  Drug  Habit 
for  each  Time  Period  for  ail  Sources.* 

Discuss  Addict '' 


Myth  Nonmyth  Total 

Time  N  %  N  %  N  % 

1(1890-1914)  4"  50      .         4  50  8  100 

II  (1915-1937)  L7  74  6  26  23  100 

111(1938-1956)  37  86  6  14  43  100 

IV  (1957-1970)  20  45  2^  55  44  100 

Total  78  66  40  34  118  100 


^Sources:  Reader's  Guide  to  Periodical  Literature,  1890-1970  (New  York:  H.W.  Wilson 
Company),  Volumes  1-30;  International  Index:  A  Guide  to  Periodical  Literature  in  the  Social 
Sciences  and  Humanities,  1907-1970  (.New  York;  H.W.  Wilson  Company),  Voiuines  1-24;  U.S. 
Bureau  of  Narcotics,  Traffic  in  Opium  and  Other  Dangerous  Drugs  foi  the  Years  1930-1967 
(Washington,  D.C.:  Government  Printing  Office). 

"•The  myths  are:  (1)  addict  as  a  violent  criminal,  (2)  addict  as  a  moral  degenerate,  (3)  pusher 
wants  to  convert  non-user.  (4)  addict  wants  to  convert  non-user,  and  (5)  addict  is  psychologically 
non-normal  before  addiction.  Nonmyth  refers  to  a  discussion  of  one  of  the  pertinent  aspects, 
e.g.,  addict  criminality,  without  invoking  the  myth. 
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impact    oi    the    social    milieu    upon 
scholarly  thinking. 

In  Older  to  discuss  whether  there 
have  been  any  changes  over  time  in 
number  and  proportion  of  myths 
presented,  an  analysis  by  time  period 
is  provided  in  l^ble  2  for  all  of  the 
sources  combined.  It  is  interesting  to 
note  that  the  mythology  began  ap- 
pearing prior  to  the  Harrison  Act, 
with  about  50  percent  of  the  discus- 
sions presenting  a  myth.  Both  the 
absolute  and  proportionate  amount 
of  time  myths  are  presented  greatly 
increases  in  periods  II  and  III.  In 
period  II,  74  percent  of  the  charac- 
terizations are  mythical  in  nature, 
while  in  period  III,  86  percent  of  the 
discussions  are  of  this  type.  However, 
in  period  IV,  only  46  percent  present 
a  myth.  Thus,  it  appears  that  in  both 
absolute  and  proportionate  terms, 
the  mythology  reached  a  high  from 
1938-1956,  with  its  decline  in  the 
subsequent  period. 

A  more  specific  examination  of  the 
particular  myths  is  prt)vided  in  Table 
3.  The  only  myth  appearing  in  period 
I  is  that  of  the  moral  degenerate.  A 
typical  example  of  such  characteriza- 
tion is  cogently  presented  in  a  1931 
article  in  The  American  City  (The  De- 
troit attitude  toward  drug  addicts: 
96):  "The  continued  use  of  any 
drug  brings  moral  degeneracy."  The 
most  often  discussed  aspect  of  the 
addict  in  both  mythical  and  non- 
mythical  terms  is  the  user's  crimi- 
nality. Of  the  total  number  of  myths 
presented,  37  percent  characterize** 
the  addict  as  a  violent  criminal.  For 
example,  in  response  to  Lindesmith's 
article  on  the  "dope  fiend,"  Judge 
Twain  Michelson  states  (1940:375): 

It  may  be  said  that  murder  is  murder, 
whatever  the  processes  of  its  commission 
may  be  and  likewise  a  'dope  fiend"  is  a 
dope  fiend,  whatever  the  source  of  his 
addiction  may  be.  in  the  world  of  crime 


we  find  him  standing  in  the  front  ranks  of 
the  most  subversive  and  anti-social 
groups  in  the  country. 

The  violent  criminal  characterization 
appears  to  have  gained  importance 
over  time,  remaining  the  most  impor- 
tant myth  in  the  last  period  analyzed. 
The  least  fretjuently  discussed  as- 
pect is  that  of  the  pusher's  and  ad- 
dicts' propensity  for  making  users  out 
of  nonusers.  This  is  somewhat  sur- 
prising, particularly  considering  the 
fear  and  horror  invoked  by  the  image 
of  the  pusher.'^ 

Who  is  more  malignant,  more  evil  than 
the  drug  peddler?  Can  there  be  a  criminal 
more  loathed  and  feared  than  the  pusher 
who  is  thought  to  seduce  children  into  a 
life  of  slaveiy?  He  is  the  demon  who 
spreads  crime  and  corruption  in  the 
slums,  who  controls  the  minds  and  bodies 
of  others  by  exploidng  the  cravings  he 
himself  has  created.  These  are  the  images 
the  drug  peddler  conjures  up  in  the  pub- 
lit  mind  (Blum,  1971:18). 

Nonetheless,  the  myth  usually  ap- 
pears when  this  aspect  is  discussed. 
When  one  of  these  images  did  ap- 
pear, it  was  most  often  associated 
with  children.  "Oftimes  one  old  ad- 
dict will  corrupt  at  one  sitting  ten  or 
twenty  boys,"  according  to  a  1916 
article  on  the  "heroin  habit"  (Bailey, 
1916:315).  Or  under  a  Tm^  magazine 
article  entitled  "Crime:  The  Junkies" 
in  1957,  the  pusher  is  characterized 
as  infecting  the  youth  of  New  York 
City.  The  addict  as  a  psychopath 
image  appears  more  frequently.  An 
example  appears  ma  1917  article  in 
the  Journal  of  Criminal  Law.  Crv-^ 
ogy  arid  Political  Sri"'- 
1917:214): 


is  partially  due  i\ 
specific  aspcti  as 
others,  e.g  ,  user's 
thai  introduction  ii 
would  account  for 
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Morphinism  tends  to  occui  in  individ- 
uals with  a  defKitncy  of  intciic(  lual  and 
moral  taciiltifs.  Particularly  as  a  result  of 
neuropathic  constitution,  the  fruit  of 
hereditary  tendencies. 

Thus,  the  myth^)logy  presented  in  the 
sources  under  investigation  empha- 
size the  effects  of  the  drug,  vicjlent 
criminality,  and  moial  degeneracy 
rather  than  the  circumstances  sur- 
rounding the  initiation  into  use  of  the 
drugs. 


DiSCUS.SION 

While  the  etiology  of  criminal  be- 
havior is  of  iTiuch  interest  to 
criminologists  (Ciibbons,  1971),  rec- 
ogniticm  of  the  significance  cjf  images 
(jf  crime  and  the  criminal  upon 
theoretical  orientations  is  needed.  If 
we  are  to  be  concerned  with  the  "fu- 
ture of  criminality"  (Sykes,  1972)  we 
shcjuld  consider  the  images  of  crime 
and  the  criminal  pervading  the 
media.  The  media  play  an  important 
role  in  c  reating  and/or  sustaining  def- 
initions of  social  problems  and  the 
stereotypes  which  are  incorporated  in 
the  "treating"  of  social  problems 
(Henshel  and  Henshel,  1973).  The 
"dope  fiend  mythcjlogy"  appears  to 
have  emerged  cjuite  early  and  is  pre- 
sented frequently.  While  quantitative 
and  qualitative  variations  are  appar- 
ent for  different  sources  and  time 
periods,  popular,  scientific,  and  ves- 
ted interest  sources  all  exhibited  fre- 
cjuent  presentation  of  myths  in  pro- 
portion to  the  time  devoted  to  spe- 
cific aspects  of  the  problem.  Of 
course,  this  can  only  be  conceived  as  a 
preliminary  investigation  regarding 
the  diffusion  of  conceptions  of  crime 
and  criminals.  The  data  presented 
are  limited  both  in  scope  and  nature. 
Further  inquiry  should  be  made  re- 


garding the  presentation  of  these 
myths  in  other  sources,  e.g.,  novels, 
films,  newspapers,  drug  advertise- 
ments, and  other  government  publi- 
cations. Also,  since  these  myths  seem 
to  be  disappearing  to  some  extent, 
are  there  new  ones  evolving?'*  What 
of  the  diffusion  of  other  social  types, 
stereotypes,  and  myths  concerning 
other  types  of  crime  and/or  criminals, 
e.g.,  rape/rapist,  murder/murderer, 
political  crime/criminal?  How  does 
the  perpetuation  of  such  imagery 
affect  public  policy  vis-a-vis  crime? 
If  criminology  is  to  be  relevant  to 
public  policy  (Glascr,  1971),  we  must 
take  into  accc^unt  the  perspectives  of 
those  making  public  policy,  how  such 
perspectives  are  formed,  sustained, 
and  changed.  The  wave  of  commis- 
sions in  the  late  1960's  and  early 
1970's  dealing  with  crime,  race  riots, 
violence,  pornography,  and  obscenity 
have  extensively  used  the  talents  and 
findings  of  social  scientists,  and  par- 
ticularly of  sociologists.  This  por- 
tends an  increasing  amount  of 
sociological  input  into  areas  of  policy 


14.  This  might  be  particularly  true  with  the 
counter  culture  cirugs.  Kaplan  (1971:1-21) 
points  out  that  a  great  deal  of  the  objection  to 
marijuana  is  based  upon  the  life-style  as- 
sociated with  it,  not  upon  the  effect  ol  the 
drug.  Such  issues  as  radicalism,  perinissive- 
ness,  respect  toi  authority,  law  and  order,  the 
generation  gap,  ancf  intercultural  conflict  are 
interspersed  with  the  "drug  problem."  It  seems 
that  some  view  the  lifestyle  as  a  result  of 
marijuana  use,  rather  than  merely  a  cause  of 
such  use.  The  phenomena  of  permissiveness, 
immorality,  irreverence,  and  self-indulgence 
were  assailed  in  Congressional  Hearings  as 
both  cause  and  effect  of  drug  use  among 
youths.  (L'.S.  Congress,  House,  1970).  Certain 
drugs,  partuularly  marijuana,  have  become  a 
symbol  of  the  youth  culture  and  identified  with 
the  hang-Ux)Sf  ethic  (Rozak,  1968).  Therefore, 
an  analysis  oi  the  above  themes  in  media 
presentations  might  be  helpful  in  understand- 
ing the  evolving  social  reality  of  the  drug 
problem. 
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regarding  a  wide  range  of  social  lenis,  including  drugs,  further  in- 
problenis.'-''  In  order  to  better  under-  (|uiry  regarding  tfie  diffusion  of  con- 
stand  the  social  reality  of  social  piob-  ceptions  of  social  problems  through 
the  mass  media  is  needed. 


15.   While    policy    niakris   arc    iru  i  easingly 


looking  lo  social  scientists  foi  "practical'   solti-       ilie  subsequent  lelationships  which  are  estab- 
tions,  innumerable  pioblenis  may  arise  with       lished  (Szabo,  ^r  a/.,  197  1 ;  Reasons.  1973). 
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The  Uses  And  Relative  Hazard 
Potential  Of  Psychoactive  Drugs 


SAMUEL  IRWIN,  Ph.D. 


The  purpose  of  drug  use,  socially  or  therapeutically,  is  to 
obtain  the  maximum  gain  with  minimum  risk.  Within  every 
class  of  drugs  there  are  safer  agents  for  use,  and  often  ones 
with  a  profile  of  action  more  appropriate  to  individual 
behavioral  and  medical  needs.  With  the  active  agents  marketed 
today  it  is  often  difficult  to  demonstrate  statistically  signifi- 
cant advantages  m  the  therapeutic  efficacy  of  drugs  within  a 
given  class,  but  one  can  distinguish  differences  in  their 
pharmacology  and  potential  for  adverse  side  effects,  toxic 
reactions,  drug  dependence  liability  or  de.ilh  from  overdosage. 

In  selecting  the  "safer"  or  more  useful  drug  for  thera- 
peutic use,  however,  the  physician  is  handicapped.  The  PDR 
provides  grossly  iii.idequate  information;  pharmacology  text- 
books are  more  concerned  with  concepts  and  generalizations 
than  with  single  product  information;  drug  advertising  litera- 
ture is  slanted;  and  the  medical  literature  is  a  hodge-podge  of 
miscellany  from  which  it  is  often  difficult  to  extract  the 
information  needed.  Most  of  the  human  literature  on  drugs  is 
anecdotal,  not  quantitative,  and  too  restricted  in  scope  of 
measurement  to  provide  the  range  of  information  needed. 
What  needs  to  be  done  is  rarely  done,  i.  e.,  developing 
comprehensive,  quantitative  time-dose-response  information 
on  Ihe  effects  of  drugs  in  normal  human  subjects  and  patients, 
and  on  the  changes  in  their  profile  of  action  with  chronic  daily 
administration. 

It  is  my  purpose  here  to  provide  a  compact,  rational 
reference  for  information  on  the  relative  pharmacology, 
therapeutic  efficacy  and  hazard  potential  of  psychoactive 
drugs  to  assist  the  physician  in  selecting  drugs  for  patient 
therapy.  In  doing  so,  because  of  inadequate  or  incomplete  data 


in  the  literature,  I  have  had  to  resort  at  times  to  "educated 
guesses."  The  bulk  of  my  conclusions,  however,  are  based  on 
completed  research  including  my  own  animal  and  human 
observational  assessment  data. 

First  I  will  discuss  data  and  a  procedure  for  scoring  the 
relative  hazard  potential  of  drugs  under  conditions  of  maxi- 
mum chronic  abuse  (with  emphasis  on  drugs  in  social  use), 
followed  by  a  similar  assessment  of  hazard  potential  for  the 
broader  r.ingc  of  drugs  used  therapeutically. 

1.  INTRINSIC  HAZARD  POTENTIAL 
OF   bUCIAL  DRUGS  WHEN  ABUSED 

Researchers  until  now  have  never  seriously  approached 
drug  evaluation  and  assessment  with  in  effort  to  define  the 
relative  hazard  potential  of  a  drug,  except  in  the  most  limited 
sense  of  possibilities  for  tissue  damage,  physical  dependence  or 
death  from  overdosage.  What  I  wish  to  present  is  a  prototype 
of  the  kind  of  assessment  of  drugs  for  hazard  potential  which, 
if  carried  out  on  a  broader  public  scale  with  multiple  experts 
in  the  field,  should  enable  one  to  obtain  a  fairly  reliable 
approximation  ol  the  hazard  potential  of  a  given  drug-on  the 
basis  of  presently  available  information.  Such  relative  hazard 
rating  scores  for  a  given  drug  must  be  viewed  as  best 
approximations  only,  subject  to  change  as  new  information 
becomes  available;  they  can  never  be  a  fixed  quantity,  but  I 
believe  that  there  is  sufficient  strength  in  an  approximation  of 
this  kind  to  make  the  results  commensurate  with  our  present 
knowledge  and  understanding.  It  seems  the  most  rational  way 
to  proceed,  and  a  course  we  must  take  to  meet  the  demands  of 
drug  education,  drug  therapy,  and  legislation  in  controlling  or 


GRASSROOTS  (September  1974  Supplement) 


SOCIO-CULTURAL  |»/7«)  •  1 1 


763 


preventing  drug  abuse. 

The  virtue  of  the  approach  that  I  propose  is  that  it  forces 
one  to  specify  the  various  factors  taken  into  account  in  the 
judgment  of  hazard,  and  the  scores  rendered  for  each  of  these, 
i.e.,  it  provides  data  with  which  one  can  either  agree  or 
disagree. 

The  hazard  potential  of  a  drug,  I  feel,  can  be  revealefl  by 
such  factors  as  the  possibility  for  death  from  overdosage  or 
during  withdrawal;  irreversible  tissue  damage;  physical  deter- 
ioration; mental  deterioration  (as  with  organic  brain  syndrome 
or  psychosis);  social  deterioration;  production  of  violence  or 
passivity  (amotivation);  rapid  loss  of  control  with  intake  of 
psychotoxic  doses  or  of  doses  producing  tissue  damage; 
psychomotor  impairment  (coordination,  memory,  judgment, 
vigilance  and  perception);  psychotic  reactions;  easy  overdosage 
at  use  levels;  and  special  hazards  when  taken  intravenously  or 
in  combination  with  other  drugs.  It  is  only  when  these  factors 
indicate  major  hazard  that  the  presence  of  psychologic  and 
physical  dependence  (which  reinforce  drug  taking)  take  on 
significance.  For  example,  the  high  psychologic  dependence 
liability  of  tobacco  would  be  of  no  concern  whatsoever,  to  the 
individual  or  to  society,  were  it  not  for  the  fact  that  the  long 
exposure  to  it  can  produce  tissue  damage. 

In  Table  1  is  a  list  of  the  items  considered  of  most 
concern  for  rating  the  hazard  potential  of  a  drug,  shown 
separately  for  the  individual  and  society.  For  hazard  to  the 
individual,  death  was  given  a  score  of  100  points  and  7 
physicians  or  scientists  were  asked  to  assign  point  scores  to 
each  of  the  other  items  to  reflect  their  judgment  on  the  hazard 
of  each  in  relation  to  sudden  acute  death.  The  same  was  done 
for  the  items  representing  hazard  to  society.  In  this  case 
violence  was  given  100  points  and  the  other  items  were 
assigned  points  relative  to  it.  The  items  representing  hazard  to 
the  individual  showed  a  range  of  variation  of  20  points  among 
the  various  raters;  that  for  hazard  to  society,  of  as  much  as  50 
points.  The  median  scores  for  each  item  were  then  determined. 
Shown  in  Table  1  are  their  relative  adjusted  values  for  a 
ruximum  total  score  of  122  points  for  individual  and  116 
points  for  social  hazard  when  added.  The  finals  scores  were 
later  adjusted  to  denote  hazard  as  a  percent  of  the  maximum 
score  possible.  If  this  procedure  for  arriving  at  a  relative 
weighted  score  per  factor  was  to  be  carried  out  with  about  1  50 
professionals  equally   distributed  between  physicians,  psych- 


TABLE 
Weighted  Scores  fob  Ha2.\rd* 


ologists,  sociologists,  psychiatrists  and  pharmacologists,  one 
could  determine  whether  there  was  significant  across- 
profession  differences  in  weighting  because  of  differences  in 
training  and  orientation.  Also,  one  could  obtain  an  across- 
profession  weighted  score  for  hazard  per  item  with  greater 
generality  and  validity  for  use  than  what  I  have  employed. 

Shown  in  Table  2  are  the  same  items,  with  additional 
subcategory  items  of  importance  in  rating  them.  In  this  table, 
also,  are  ratings  made  by  me  alone,  on  a  0  to  ++++  scale  of  the 
hazard  potential  of  food  excess  and  21  drugs  representative  of 
central  nervous  system  (CNS)  depressants,  cannabinoids, 
psychedelics,  opiates,  stimulants  and  tobacco.  It  is  inevitable 
that  experts  in  the  field  will  differ  with  me  on  some  of  the 
rating  scores  assigned.  What  I  recommend  is  that  25  or  more 
experts  with  high  competence  and  familiarity  with  the  drugs 
carry  out  a  similar  rating  of  the  drugs.  One  then  could  arrive  at 
averaged  or  median  scores  of  greater  probable  validity  and 
public  acceptability. 

In  these  ratings,  0  represents  tfie  absence  of  an  effect  or 
impairment;  and  +,  +,  ++,  +-n  and  ++-e+  varying  intensities  of 
effect  from  very  slight  to  slight,  moderate,  marked  and 
extreme  respectively.  The  letter  R  denotes  rapid  development 
of  the  hazard  and  L,  its  occurrence  with  very  low  doses  of 
drug  (as  with  the  occurrence  of  physical  dependence  with  the 
opiates).  By  then  assigning  an  appropriate  fraction  of  the 
weighted  hazard  score  shown  to  the  0  to  ++•^-^  hazard  rating 
for  each  item,  and  totaling  these,  one  can  derive  a  total  hazard 
potential  score  (expressed  as  a  percent  of  the  maximum 
possible  score)  for  each  drug  under  the  conditions  stated— 
max/mum  chronic  abuse  (shown  at  the  bottom  of  the  table), 
for  the  individual  and  society  (l/S). 

In  this  analysis,  one  may  note  that  the  weighted  hazard 
score  for  psychologic  dependence  varies  from  0  to  8  points  in 
accord  with  the  actual  hazard  potential  of  the  drug  present, 
e.g.,  0  for  drugs  with  total  hazard  scores  below  20  points;  1 
when  between  20  and  34;  2  when  between  35  and  49  (or 
lower  when  tissue  damage  is  present);  4  when  between  SO  and 
64;  and  8  when  65  points  or  more.  This  adjustment  was  made 
because  psychologic  dependence  alone,  as  noted,  is  not  a 
problem;  it  becomes  of  significance  and  contributes  to  the 
problem  only  in  proportion  to  the  hazard  potential  of  a  drug. 
The  social  score  for  "rapid  loss  of  control"  is  applied  only  for 
substances   taken    to   psychotoxic  dose   levels  of  effect— not 
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Hazard  to  Indnidual 

Hazard  to  Society 

Death 

20 

Violence 

25 

Tissue  d.image 

16 

Impaired  judgment 

20 

Psychomotor  inipairment 

14 

Impaired  coordijiation 

1» 

Mental  deterioration 

14 

Impaired  vigilance 

IB 

Physical  deterioration 

12 

Social  deterioration 

U 

Social  deterioration 

10 

Passivity 

lU 

IV  route — overdose  hazard 

8 

Rapid  loss  of  control 

16 

Physical  dependence  severit>' 

4 

116 

Rapid  loss  of  control 

16 

Psychologic  dependence 

0-8 

Totid  Score 

122 

*  Median  of  relative  weightings  suggested  by  seven  physicians/scientists. 
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0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

0 
0 
0 
0 

± 

Drug  Dependence 
Psychologic 

RapM  Loss  Control 
Physical—Seventy 

.*.*.*.. 

:L 

;• 

:::. 

... 

• 

J* 

;; 

0 

0 

...A 

fn 

i'f 

*■« 

4* 

.* 

." 

»■ 

i 

'."* 

♦  .♦ 

lolal  I'S  Score  (HI 

81/79 

uin 

llIU 

tiia 

12/69 

!U37 

40/5S 

)9/M 

SI?) 

ji.ai 

«si«; 

mu 

?8/« 

?»'« 

61/69 

6V69 

J7IM 

!3/K 

hm 

37(0 

\m 

S*16 

Scored  on  a  0  lo  ♦  *  •  ♦  scale  o(  severily 

Imfairment  and  danger  diminishes  with  tolerance  development  (becomes  '-alerl 
Very  low  incidence  ol  such  chronic  abuse 
'    Tissue  damage  with  prolonged  abuse  only  • 


R  ■     Rapid  course  ot  development 
I.  •     Occurs  with  lowest  doses  u 


TABLE  3 

%  Individual/Social  Hazard  Pote?ctial  of  Dbugs* 

(With   Maxiiimiii   Chronic  Abuse  J 


CNS  Deprcssatits 

Opiates*  *  • 

Alcohol 

Hehoin 

48/47 

Distilled  Spirits   (45'rrl 
Wines  (12%) 
Beer  (6%) 
Secodabbital 

81/79" 
79 '79 
27/42 
65/83 

Metil\done 

Codeine 

Opium   (9%  morphine) 

■  40'44 
29/41 
28/40 

DwZEPAM   (\'alium) 

42/69 

Stimulants 

Chlordiazepoxide 

( Librium ) 

21/37 

METHAilPHET  AMINE 

Cocaine 

63/69 
61/69 

Cannabinoids 

d*-TETBAHYDHOCAN-N                i^ 

40/55 

METm  LPIIENIDATE 

(Ritalin) 
Caffeine 

37/48 
23/22 

Hashish 

39/50 

Coffee 

10/9 

Marijuana  (1.2%  THC) 

25/29 

Tobacco"" 

Psychedclics'" 

Cigarettes 

37/0 

LSD-25 

31/41 

CiCARS 

13/0 

*  %  ol  maximum  possible  score  ( 100%) 
••  9/16  with  moderate  alcohol  use 
•••  6/6  or  less  witJi  toleratice  development 
••••  Hazard  primarily  with  long-term  abuse 
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where  tissue  damage  alone  is  the  consequence  (as  with 
cigarettes). 

In  Table  3  the  hazard  scores  per  drug  are  arranged  by  drug 
class  for  easier  comparison.  As  may  be  noted,  not  all  drugs  of 
the  same  class  are  equally  dangerous.  Within  each  chemical 
class  are  safer  options  for  use.  Some  additional  qualifiers  for 
interpreting  the  dau  are  needed,  however.  In'the  case  of 
LSD-2S,  almost  complete  tolerance  to  its  effects  develops  after 
3  to  4  daily  doses.  This  is  a  safety  feature  which  temporarily 
reduces  its  hazard  potential  to  zero.  Also,  tolerance  develop- 
ment to  the  opiates  results  in  a  gradual  reduction  of  the  l/S 
hazard  scores  with  use  to  6/6  or  less,  i.e.,  to  a  point  of 
negligible  hazard.  One  can  contrast  this  with  the  greater  hazard 
score  (9/16)  that  one  obuins  even  from  the  moderate, 
intermittent  use  of  alcohol. 

In  Table  4  is  shown  a  rank  ordering  of  the  drugs  from 
highest  to  lowest  hazard  potential  to  the  individual  or  society. 
These  have  been  grouped  into  agents  with  very  high,  high, 
intermediate,  low  and  very  low  hazard  potential  respectively 
under  conditions  of  muximum  chronic  abuse.  When  Uken  in 
moderation,  the  hazard  pfltential  of  virtually  every  drug  is  low 
and  not  a  problem  to  the  individual  or  society-except 
possibly  with  the  psychedelics  (which  are  commonly  taken  for 
a  more  pronounced  effect).  As  may  be  seen  in  the  table, 
alcohol  and  the  barbiturates  appear  the  most  potentially 
hazardous  of  all  the  drugs,  with  the  ampheumines,  cocaine. 


food  excess,  the  more  potent  cannabinoids  and  diazepam  next 
The  opiates,  methylphenidate  among  the  stimulants,  LSD-2S 
and   6%   beer    were   of    intermediate   hazard;  of  low  hazard 
potential    were    chlordiazepoxide,    marihuana,    caffeine   and 
cigarettes.  Of  very  low  hazard  were  coffee  and  cigar  or  pipe 
tobacco.  The  scores  for  cigarettes  (37/0)  and  food  (53/16) 
need  a  qualifier,  however,  for  they  primarily  reflect  serious 
tissue  damage  which  comes  only  with  prolonged  chronic  abuse 
(these    substances    are    much   safer    with   short-term   abuse). 
Conversely,  agents  such  as  LSD  and  the  opiates  become  much 
safer   with  continuous  abuse   because   of  rapid   and  almost 
complete  tolerance  development  to  their  effects. 

Given  this  data  on  the  relative  hazard  potential  of  drugs  of 
abuse,  some  interesting  questions  come  to  mind.  How  rational 
is  the  scheduling  of  drugs  for  penalties  in  our  present  drug 
abuse  control  laws?  To  what  extent  do  we  ameliorate  the  drug 
abuse  problem  by  allowing  the  public  access  to  only  the  most 
dangerous  drug  of  abuse,  alcohol?  To  what  extent  can  society 
reduce  the  untoward  consequences  of  drug  abuse  to  the 
individual  and  society  by  providing  safer  drug  options  for 
social  use?  Drug  use  (legal  or  illegal)  is  not  the  problem;  drug 
abuse  is,  increasing  with  the  hazard  potential  of  a  drug.  The 
challenge  of  modern  drug  use,  I  feel,  is  how  to  minimize  the 
abuse  of  drugs  (not  their  use)  and  reduce  their  hazard  to  the 
user  and  society.  If  we  identify  the  problem  as  with  drug  abuse 
only,    and   with    the    drugs  of   greatest   hazard    potential    in 


TABLE  4 
Dhucs  in  Order  of  DtMiNisHiNc  Hazard 

(With   Maximum  Chronic  .\buse ) 


Dnigs 

I  S' 

Hazard 

••,\lcohol 

DistiUed  spirits  (45%) 
Wmes   {\2%) 
Secobahoital 
••Methamphetamine 

COCAI.VE 

81/79 

77/79 
65/83 
63/69 
01/69 

Very  Hick 

••Food 
Diazepam  (Valium) 
A'-THC 
Hashish 

t53/16 
42/69 
40/55 
39  50 

High 

Heroin 

Methylphenidate  (Ritalin) 
Methadone 
•  •Cigarettes 
LSD-25 
Codeine 
Opiu.m 
Beer  (S^'r) 

t48  47 
37/48 
t40'44 
J37/0 
t31/41 
t29/41 
t28  40 
27,42 

I>fTER.MEDIATE 

Chlordiazepoxide   (Librium) 
Marijuana   (\2%) 
Caffeine 

21/37 
25/29 
23/22 

Low 

••Cigars 
Coffee 

tl3/0 
10/9 

Very  Low 

•  %  of  maximum  possible  score  ( 1(K)% ) 
••  Sienif leant  tissue  damage  j       i     _     »  /c/ft\ 

t  Much  lower  hazard  with  continuous  use  because  of  tolerance  development  (B/b) 
I  High  individual  hazard  scores  only  with  prolonged,  abuse 
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TABL1-.  5 
Chitkhia  for   Rating  Hazard  Potential  of  Duucs 


Psychic  &  Moxon  Imj'aihment 

Memory 

JudKinent  > 

Vi,r;ilaiu<- 

Perception 

Orienlalion 

Cmjr'iiiiation 

Head  ion  Tinie 

HlCAlrn   Kii-AlRMEsr 
TlsMU-   DaniaRe 
Pliysical  l)eleri(jiation 

Side  Kffi-cts 

Toxic  Reactions 
Acute 
Fi  nloriHed 
Nfental  Delerioration 

Organic  Krain  Syndrome 

Ps>cIiotic  Reaclitin 

Disortler  of   Mood 
Social    Di'ti'rioralion 

Sevnal    lnil><»tenee 

Passivity 

Violence 


Special  Hazards 

I'ndesired  Phannacologic  Effects 

IV  Route 

Easy  Overdosafie 

Curnnlativc  Effects 
Ca'riatrie  Patients 
i*ret:naney 

Sensitization  to  Disorders 
Kxaeerl)ation  of  Diseases 
Interaction  with  Other  Drugs 

Antationisnl  or   Block 

Syneriiism 

Potentiation 

Toxicity 

ToLEHAS'CE  Development 

Desired   Properties 

I'ndesired  Properties 
OiiL'c  Depevde \-(  K 

Ps>cllolo^ic 

Rapid    Loss   Control 
Pliysioio^ic 

Ease  of  Development 
Sexerity  of  Withdrawal 


Dfath 
Overdosage 

Diffieiills    Ici  Treat 
AllerRic   i^eactloiis 
Dnig   \\itlidra"al 


particular,  then  reasonable  solutions  become  possible. 

II.  INTRINSIC  HAZARD  POTENTIAL 
OF  DRUGS  USED  THERAPEUTICALLY 

Shown  in  table  5  is  a  inore  extensive  list  ol  criteria  for 
guidance  when  rating  the  hazaid  potential  ot  drugs  used 
therapeutically,  including  the  special  concerns  with  geriatric 
patients  (who  are  especially  sensitive  to  the  hypotensive, 
anticholinergic,  hypnotic  and  neiiiologic  impairing  effects  of 
drugs),  and  possibilities  for  sensitization  to  disorders  (e.g. 
seizures  or  cardiovascular)  or  exacerbation  of  existing  disease 
states. 

As  will  be  evident  from  tables  6  and  7  and  the  discussion 
to  follow,  the  drugs  we  use  are  not  always  or  exclusively  what 
we  label  them  to  be.  Every  drug  in  use  has  multiple  properties, 
many  of  which  aic  of  potential  therapeutic  use  if  known; 
othei,  if  they  were  known,  would  contraindicate  their  use  with 
certain  patients.  The  tricyclic  antidepressants,  for  example,  are 
no',  global  antidepressants.  Their  prime  value  is  in  the 
'  treatment  of  retarded  and  hostile  depression;  other  drugs  are 
more  effective  in  anxious  or  agitated  depression  (e.g.,  the 
minor  and  major  tranquilizers  respectively).  Similarly  it  can  be 
noted  that  the  central  nervous  system  depressants  we  call 
"hypnotics"  are  not  the  only  class  of  drugs  available  for 
promoting  sleep.  Equally  effective  for  this  purpose  are 
members  of  other  classes  of  drugs  as  well,  e.g.,  the  antihist- 
aminics,  tricyclic  antidepressants  and  major  tranquilizers.  In 


this  discussion,  therefore,  I  will  try  to  get  away  from  such 
misleading  labeling  and  concentrate  more  on  what  the  drugs 
do  and  do  nut  do. 

In  table  8,  for  your  convenience,  the  generic  names  of  the 
drugs  are  listed  alphabetically  together  with  their  trade  names. 
In  table  9  is  shown  the  profile  of  predictable  behavioral 
actions  or  properties  characterizing  each  class  of  drugs  which 
serve  as  a  basis  for  their  ralional  use  therapeutically  (akin  that 
of  somatic  drug  therapy).  Excluded  from  this  table  are  the 
antihistaminics,  because  of  insufficient  data. 

From  the  standpoint  ol  safety,  certain  generalizations  can 
be  made;  (1 )  the  more  hypnotic  a  drug,  the  more  impairing  it 
is  to  psychic  and  motor  function  and  the  more  prone  to 
synergize  or  potentiate  the  depressant  effects  of  other  drugs  or 
alcohol  taken  in  combination;  (2)  the  more  mg.  potent  a  drug 
metabolized  by  the  liver  or  detoxified  (excreted)  through  the 
kidney,  the  safer  it  is  for  patients  with  severe  hepatic  or  renal 
damagt;  and  (3)  the  safest  drugs  foi  use  in  combination  are 
those  that  are  least  hypnotic  or  stimulating,  least  potentiating, 
and  most  selective  (devoid  of  other  pharmacology)  in  their 
actions.  Such  drugs,  also,  are  least  prone  to  produce  psych- 
ologic or  physical  dependence.  With  chronic  administration, 
tolerance  develops  to  the  hypnotic  effects  of  all  classes  of 
drugs  in  which  this  effect  is  present,  also  to  their  anticholiner- 
gic and  o^adrenergic  blocking  effects. 
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T.\BLE  6 

Relative  HyPNoric  Properties 

(Sleep  Induction) 


Drug  Type 


Marked 


Moderate 


Slight 


Very  Slight 


Antihistamines 
N  on- Anticholinergic 


Anticholinergic 
(CNS  mainly) 

Anticholinergic 

( CNS  &  periplieral ) 

Phenothiazinc 


Doxylaminr 


Promethazine 


i>i  menh  y  (J  r  in  ate 
Dipiienhydriimine 


Broniodiphenhydramine 
Pheniramine 
P>ratliia2ine 
TIicn\idiamine 
Tripelcnnamine 


Hydroxyzine 


Ethoprupazijie 
( anti-tremor) 

Mcthdilazine 
( antipruritic) 

Triiiu-pr;izine 
t  antipruritic) 


Brompheniramine 

Carbinoxamine 

Chlorcyclizine 

Chlorphenir.imine 

Chlormethap>Tilene 

Clemizole 

Diplienylp>raline 

Di  met  hind  ene 

Metliapht'uylene 

Methapyrilene 

Pynlaniine 

Pyrrobutamme 

Thonzylaniine 

Triprolidine 

Cyclizine 
Meclizine 

Benztropine  mesylate 


*  Dexchlorpheniramine 


Orphenadrine 
Chlorphenoxamine 
(low  antihistamine) 


Anticholivercics 
.\ntiparkinson 

(CNS  6e  peripheral) 


Scopolamine 
(amnesia) 


Atropine 
Procyclidine 
Trihexyphenidyl 
•Biperiaen 

( lowest  periph. ) 


Tricycuc  Antidepressants 
Antihistamine- 
Anticholinergic 
{ norepinephrine 
potentiation ) 


.\mitriptyhne 
•Doxepin 


Desipraminc 


Nortriptyline 
Protriptyline 


Major  Tranquulizers 
Ant  i  dopam  ine- 
.\nti  emetic 
(antihistamine- 
antich  olinergio- 
a-adrenergic  block ) 


Catechol  am  me  Release- 
Antiemetic 


tMethotrimeprazine* 
Chlorproniazine*  * 

tChlorprothixene 

tThioridazine 
Triflupromazine 


Reserpine* 


Trinieprazine 
( antipruritic) 
tPromazine  (poor) 
tAcetophenazine 
tCarphenazine 
tMesoridazine 

Piperacetazine 


Prochlorperazine 
Perphenazine 


IButaperazine 
tTnfluoperazine 

tThiothixene 

JFIuphenazme 

tHaloperidol 

Droperidol 

{ rapid  onset, 

duration ) 


ihort 


Hypnotics 


•••Amobarbital 
•••Pentobarbital 
•••Secobarbital 
Chloral   h\-dratc 
Ethinamate 
EthchIor\  \iiol 
Glutethim'idc*^ 
Methypr>-lon 
Methaqualone 


Butabarbital 
Mephobarbital 
Phenobarbital 
Paraldehyde 
Atetylcarbroma! 
Broniisovalum 
•'•Ethyl  alcohol'* 


Minor  Tranquilizers 
Benzodiazep  ines 

Other 


Flurazepam 


Oxazepam 


•••Diazepam 

Chlormezancme 


•  Chlordiazepoxi  de 

•Meprobamate 
Tybamate 


Code:       •  Safest  in  cla^s 

••  Most  potentially  dangerous 
••*  Most  potentially  addictive 


t  Low  incidence  extrapyramidal  stimulation  (EPS) 
t  Very  high  incidence  EPS 
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TABLE  7 
Relative  Stimulant  Properties 

( Wakefulness- Activity ) 


Drug  Type 


Marked 


Moderate 


Slight 


Veiy  Slight 


MONOAMlNEUXll'Ast 
iNHtBITORS 

(All  dangerous  in 
combination  wiili  amines) 


Phenelzine*  • 
Tranylcypromine* 


Nialamid 

Isocarboxyzid 

Pargyline 


Psychomotor  Stimulants 

( o-adrenergic  sMm.; 
anorexigens } 


•*Metha:nphetamine* 

•  •d-Amphetamine*  * 

•  •Phenmetrazine 
**CocaiiK* 


Methylphenidate 


Caffeine 
Diethylproprion 
Phendimctrazine 
Chliirphentemiine 


Phentennilie 


Code:       •  Safest  in  class 

'•  Most  potentially  dangerous 
•*•  Most  potentially  addictive 


ANTIHISTAMINICS' 

The  antihistaminics  are  not  commonly  thought  of  as 
psychoactive  drugs,  but  they  clearly  possess  behavioral  proper- 
ties. As  may  be  noted  in  table  6,  they  vary  in  sedative- 
hypnotic  properties  from  very  slight  stimulation  with  phen- 
indamine  (Thephorin)  to  marked  sedation  with  doxylamine 
(Decapryn).  Interestingly,  these  depressant  effects  can  be 
demonstrated  in  man  only;  animals  respond  instead  with 
sympathomimetic  and  amphetamine-like  stimulation.  The  sed- 
ative effects  in  man,  however,  are  unpredictable  and  occur  in 
about  50%  of  the  population  only.  When  they  occur,  they  can 
be  used  as  hypnotics  to  promote  sleep.  But  these  also 
potentiate  the  depressant  effects  of  other  drugs  and  alcohol  in 
proportion  to  their  sedative  effects,  and  arc  widely  used  in 
combination  with  other  drugs  for  the  treatment  of  colds, 
allergy,  rhinitis,  dermatoses,  bronchial  asthma  and  a  host  of 
other  complaints.  As  already  noted,  the  safest  diugs  for 
individual  or  combination  use  are  those  least  prone  to  interfere 
with  driving  skills  and  performance  or  lead  to  accidents -drugs 
such  as  dexchlorpheniramine  (Polaramine)  and  phcnindamine 
(Thephorin). 

With  superimposition  of  central  anticholinergic  activity,  as 
with  promethazine  (Phenergan),  hydroxyzine  (Atarax;  Vis- 
taril)  or  diphenhydramine  (Benadryl),  the  sedative  effects  of 
the  antihistamines  become  predicatble  and  are  much  used  for 
this  purpose  (to  reduce  behavioral  arousal,  atlentivenuss,  drives 
and  motor  activity  and  promote  sleep)— the  reason,  perhaps, 
that  central  anticholinergics  also  potentiate  the  effects  of 
depressant  drugs.  But  they  also  produce  a  tendency  toward 
thought  block  (which  tends  to  promote  a  sense  of  detachment 
from  oneself  and  the  environment,  to  reduce  ruminative- 
obsessive  mental  overactivity  and,  in  higher  doses,  to  produce 
confusion,  hallucinations  and  disorientation.  Patients  over  age 
60  are  especially  sensitive  to  these  effects  and  require  greatly 
reduced  dosage. 

Still  other  actions  imparted  by  central  anticholinergic 
activity  are  an  ability  to  reduce  the  nausea  and  vomiting  from 
motion  sickness  and  disturbances  of  equilibrium  (best  when 
combined  with  central  antihistaminic  activity),  and  to  amelior- 
ate  the  symptoms  of  Parkinsonism  and  drug-induced  extra- 


pyramidal stimulation  (the  rigidities  and  akinesia  more  so  than 
the  tremors  or  akathisia).  These  are  properties  of  all  the  drugs 
so  listed  in  table  6.  Least  hazardous  and  most  useful  for  the 
anti-nauscant  effect  alone  are  cyclizine  (Marezine)  and  mecli- 
zine (Antivert);  they  combine  the  lowest  degrees  of  sedation 
and  peripheral  anticholinergic  activity  with  the  longest  dura- 
tions of  action.  However,  both  of  these  agents  produce  fetal 
abnormalities  in  animals,  as  does  hydroxyzine;  diphenhydra- 
mine (Benadryl)  may  be  the  better  choice  during  pregnancy. 

Lest  hazardous  and  most  useful  in  this  group  for 
anti-Parkinson  activity  are  benztropine  mesylate  (Cogentin), 
orphenadrine  (Djsipal;  Norflex)  and  chlorphenoxamine  (Phen- 
oxene);  they  combine  the  lowest  degrees  of  sedation  with 
sufficient  (mild)  peripheral  anticholinergic  activity  to  counter- 
act excessive  drooling.  All  also  reduce  pain  secondary  to 
muscle  spasm  and  cramping.  Orphenadrine  and  chlorphenox- 
amine (longer-acting),  however,  possess  less  antihistaminic 
activity  than  ben^otropine  mesylate.  The  latter  tends  to  have 
cumulative  effects  and  a  longer  duration  of  action,  it  need  be 
given  only  twice  daily.  Best  for  the  reduction  of  tremors  as 
well  as  rigidity  is  ethopropazine  (Parsidol),  a  phenothiazine 
derivative  with  greater  (moderate)  sedative-hypnotic  proper- 
ties. Dephenhydiamine  (Benadryl)  administered  intravenously, 
because  of  its  sedative  properties  and  safety,  may  be  a  drug  of 
choice  for  the  rapid  management  of  acute  crisis  situations 
involving  EPS. 

Two  agents  with  moderate  sedative  properties  are  also 
effective  antipruritics:  methdilazine  (Tacaryl)  and  trimepra- 
zine  (Temaril).  Both  are  phenothiazines.  Methdilazine  pos- 
sesses anticholinergic  activity,  is  devoid  of  major  tranquilizing 
properties  and,  because  of  both  of  these  features,  rarely 
produces  extrapyramidal  stimulation.  Temaril,  in  contrast,  is 
devoid  of  anticholinergic  activity,  is  a  major  tranquilizer, 
possesses  the  antiemetic  properties  characteristic  of  this  class, 
and  has  the  capacity  to  produce  extrapyramidal  stimulation.  It 
also  possesses  antiserotonin  activity.  Save  for  the  anticholin- 
ergic properties,  where  acceptable  in  patient  management, 
methdilazine  may  be  the  safer  drug  for  treating  pruritis; 
otherwise,  use  tiimeprazine. 
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TABLE  8 
Generic  and  Trade  Names 


Antihistamines 

Bt-rtztropine  mesylate   ( Akineton  i 
Bromdiphenhydraniine   ( Ainbydry!; 
Bromo-Bmadnl ) 
Brompheniramine  (Dimetane; 
d-isomer  :=  Disomer) 
Butlizine  (Softran) 
Ciirbinoxamine  (Clistin;  d-isomer  = 

Twist  on ) 
Chiorcyclizine  (Perazil) 
CliIonnethap>Tilenf   ( ChlorotheTi; 

Tafia  di  en ) 
Chlorpheniramine   (Chlor-Tnnieton) 
Chlorphenoxamine  (Phenoxene) 
CU-mizole  (Allecur;  Reactra! ) 
Cyclizine  (Marezine) 
Dexchtorpheniramine  (Polaramine) 
Dimenhydnnate   (  Dramainine  J 
Dinu'dimdene  tForiustal,  Triten) 
Diphenhydramine   ^  Bunadryl) 
Diphenylpyraline   ( Diaien;  Hispril) 
Thicyclic  Antidepbessants 
\initriplyline   { Elavil) 
Aimtriptyline-Perphenazine   ( Etrafon; 

Triavil) 
Drsipramine  (Norpramin;  Pertofrane) 
I  >i)\cpin    (Sinequan ) 
Iniipramine   (Tofranil) 
Noitriptyline   (A\eiit\l) 
Protriptyline  ( Vivuctil ) 

Minor  Tbanquileebs 

Clilordiazepoxide   (Librium) 
C'hloniiezanonc  (Trancopal) 
Diazepam   ( Valium ) 
Finr.izepam   ( Dalinano ) 
Miprobamate  (  Equanil;   Miltown  1 
<)\.izepam   (Serax) 
T\  hamate  (Tybatran) 

\ai«;otic  Analgesics 

Meperidine   ( Demerol) 
Methadone  (Dolophine) 

Mxjor  Tbanquilkers 
Antophenazinc   ( TindalJ 
Biitaperazine   (Repoise) 
Carphenazine  (  Proketazine ) 
(Ihliirpromazinc    (Thorazine) 
Chlorprothixene   (Taractan) 
Dri'peridol    ( Inapsine) 
Fltipiu-nazine   (Pennttil,   Prohxin) 
riuphenazine  enanthate   (Prohxin 

L  nanthate) 
Ilaloperidol  (Haldol) 
Mfsoridazine  (Serentil) 
Methotrimeprazine  (Levoprome) 
Perphenazine  (Trilaion) 
Pipcracetazine   ( Quide ) 
I'rothlorperazine  ( Compazine ) 
Promazine   (Sparine) 
R«  serpine  (Seqjasil) 


Doxylamine  (Decapryn) 
Ethopropazine  ( Parsidol ) 
Hydroxyzine  (Atarax,  Vistaril ) 
Isothipendyl  (Theruhiston) 
Meclizine  (Bonine;   Antivert) 
Methaphenylene  (Diatrine) 
Methap>Tilene   (Hisladyl;  Thenylene; 

Semikon) 
Methdilazine  (Tacaryl) 
Orphenadriiie  (Disipal,  Norflex) 
Pheniramine  ( Trimeton ) 
Promethazine   ( Phenergan ) 
Pyrathiazine  ( Pyrrolazote ) 
Pyrilamine  ( Neo-Antergan ) 
Pyrrobntamine    ( Pyronil ) 
Thenyldiamine   (Thenfadil ) 
Thonzylamine    ( Anahist;    Neohetramine) 
Trimeprazine  (Temaril) 
Tripelennamine  (Pyribenzainine) 
Triprolidine  (Actidil) 
Thioridazine  (Mellaril) 
Thiothixene   (Xavane) 
Trifluoperazine  (Stelazinp) 
Triflupromazine  (Vesprin) 

Hypnotics 

Acttylcarbromal   (Sedamyl) 
Amobarbital   ( Amytal ) 
Bromisovalum   (Bromnral) 
Butabarbital  (Bulisol) 
Chloral  Hydrate  ( Noctec;  Beta-Chlor) 
Ethchlorv  ynol  (Placidyl) 
Ethinamate  (Valmid) 
Ghitethimide  (Doriden) 
Mephobarbital   (Mebaral;  Mebroin) 
Methaqualone   (Quaalude,  Sopoi, 

Optimil;  Parest;  Somnafac) 
Methypr>4on  (Koludar) 
Paraldehyde  (Paral) 
Pentobarbital  ( Nembutal ) 
Phenobarbital  ( Lummal ) 
Secobarbital   ( Seconal ) 

NfONOAMINEOXIDASE    LvHIBITOBS 

Isocarboxazid  ( Marplan ) 
Nialamid  (N'ianiid) 
Parg>'hne  t  Eutonyl ) 
Phenelzine  (Nardil) 
Tranylcypromine   ( Parnate ) 

Psychomotor  Stimulants 
d-Amphetamine   ( Dexedrine ) 
Chlorphentermine   (Pre-Sate) 
Diethylpropion  (Tenuate) 
Meth amphetamine  ( Methadrinei 

Desox)!! ) 
Methylphenidate  (Ritalin) 
Phendimetrazine  (Plegine) 
Phenmctrazine  (Preludin) 
Phenlemiine  ( lonamin ) 
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TABLE  9 
Profiles  of  PsycHOAmvE  Drug  Action 


I.    I'>icHOMOTOB  Stimulants   {d-ainphet.^mine,   methylphenidate) 

1.  Increase  psychomotor  activity  and  drives 

a.  Can  decrease  when  hyperactive  (not  emotionally  driven) 

2.  Increase  ^rousal-exciteinent 

3.  Decre.ibf  threshold  response  to  provoking  stimuli  (increases  the  response) 
■i     Increase  active  modes  of  operant  response  {approach,  avoidance,  escape) 

5.  Increase  wakefulness  and   vigilance 

6  Increase  mood — euphorigenic 

7  Increase  focusing  and  perseveration  in  ongoing  behavior 

8.    Large    doses    increase    imtability    and    violence    and    promote    paranoid 
schizophrenic-like  reaction 
Note:   Actions  opposite  to  those  of  major  tranquilizers 

II,    Major   Tranquilizlbs    ( chlorpromazine.    perphenazine;    fluphenazine;   Halo- 

pendol ) 

1.  Decrease  psychomotor  activity  and  drives  '  ' 

a.  From  increased  threshold  for  kinetic  responses  to  endogenous  and 
exogenous  sliniuli 

2.  Decrease  arousal-excitement  and  aptation  (best  for  agitated  depression) 
'                      3.    Increase  threshold  response  to  provoking  stimuli  (de<_reases  the  response) 

4.  Decrease  active  modes  of  operant  response  (approach,  avoidance,  escape, 

decrease*;  \iolence) 

5.  Decrease  vigilance  (drugs  vary  in  effects  on  wakefulness) 

6.  Decrease  perseveration   in   behavior 

7.  Amphelamme  and  dopamine  antagonist 

8.  Antiemetic 

Note:  Best  for  agitated  depression;  equal  to  tricyclics  in  hostile -depression; 

better  than  tniyclics  in  an-\ious-depression. 
Note:  Thorazine  particularl>'  poor  in  decreasing  agitated  or  hyperactive 

states   without  "chemical    incapacitation,"   i.e.,   it   is   non-selective. 
Note:  Actions   1  to  3  are  the  most  important  in  treating  schizophrenics. 
III.    Minor  Tranquilizers   ( chlordiazepoxide;  diazepam) 

1.  Only  slightly  decrease  psychomotor  activity  (may  increase  it  through  dis- 

iniubition) 

2.  Slightly  decrease  arousal-excitement 

3.  Slightly  decre.ise  threshold  response  to  stimuli  (increases  the  response) 

4.  Decrease  passive  modes  of  opt  rani  response  (approaeh.  avoidance,  escape) 
5      Increa.se  active  approach  beha\ior   (including  stx'ial  approach) 

6.  Disinhibit  punishment-suppressed   behavior    (can   munask   hostility) 

a.  Di.izepam   is   the   most   disinhibitory;    20-30  mg.   orally   required   to 

disinhibit  catatonic  stupor 

b.  May  be  mechanism  for  reducing  anxiety 

Note:  Possibly  best  for  anxious  deprrssion    (acute  and  uncomplicated); 
fitherwise,   doxepin   or   major    ti.niquiIiztTs 
IV.    Tricyclic  Antidepressants   ( imiprauune,  annlnptyline;  doxepin) 

1.  Slightly    decrease    arousal-exciteUM  nt     (but    can    increase    agitation    and 

paranoia ) 

2.  Loosen  associahons  and  conceptual  boundaries 

3.  Promote  detaclmient  from  distress  state 

4.  Decrease  obsessive  ruminations   (through  partial  thought  block) 

5.  Promote  sleep 

6.  Slightly  decre;isc  aggressive  approach  behavior  (hostility),  but  may  increase 

hostility  (when  low) 

7.  Slightly  promote  psychomotor  activation,  increasing  with  dosage  and  time 

a.  From  Io\\  ering  of  threshold  for  kinetic  responses  to  endogenous  and 
exogenous  stimuli 

b.  Requires  tolerance  development  to  depressant  effects  over  time  to 
achie\e  this;  can  be  accelerated  by  high  dosage  before  bedtime 

Note:  Tricyclics  are  best  in  treatment  of  retarded  depression;  equal  to 
majoi  tranquilizers  in  hostile  depressions,  poor  in  agitated  depres- 
sion (major  tranquilizers  best);  and  less  effective  than  major  tran- 
quilizers in  anxious  depression  (except  doxepin). 
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TABLE  9  (Continued) 


Nabcotics   (methadone:  meperidine;  codeine) 

1.  Sliglit-moderate  decrease  psychomotor  activity 

2.  Shpht-nioderate  decrease  arousal-excitement 

3.  Marltedly  decreAe  distress-arousal  and  pain 

4.  Increase  threshold  response  to  pro\oking  stimuli  (decrease  the  response) 

5.  Increase  detachment  from  self  and  environment 

6.  Decrease  social,  aggressive,  food  and  sex  drives 

7.  Moderately  decrease  active  modes  of  operant  response 

8.  Increase  mood — euphorigenic 

9.  Decrease  wakefulness,  promote  sleep 

Note:  Rapid  acting  antidepressant,  anxiolytic,  analgesic;  best  agent  for 
isolating  person  from  his  own  distress  state  and  en\'iromiient.  Pos- 
sibly more  effective  than  tricyclics  in  retarded  deprossinn 


ANTICHOLINERGICS 

The  drugs  that  possess  central  anticholinergic  activity 
without  antihistaminic  activity  are  useful  primarily  for  the 
treatment  of  Parkinsonism  and  extrapyramidal  stimulation. 
Peripheral  anticholinergic  activity  and  potentiation  of  depres- 
sant drugs  is  greatest  with  scopolamine  and  atropine.  Scopola- 
mine in  addition  is  highly  sedating  and  produces  amnesia; 
atropine  does  neither.  Because  of  these  combined  properties, 
both  are  useful  in  pre-anesthetic  medication  and  for  the 
control  of  nausea  and  vomiting;  where  sedation  is  desired, 
scopolamine  is  best. 

The  remaining  anticholinergics  listed  in  table  6  produce 
very  little  sedation,  and  possess  much  lower  peripheral 
anticholinergic  activity— at  least  with  biperiden  (Akineton) 
which,  for  this  reason,  may  be  the  most  selective  and  safest  of 
the  drugs  for  general  use  (alone,  in  combination,  and  for  the 
geriatric  patient).  However,  with  increasing  dosage  and  in 
persons  hypersensitive  to  their  central  effects  (as  in  geriatric 
patients),  all  these  drugs  can  produce  thought  block,  confu- 
sion, hallucinations,  disorientation  and  an  exacerbation  of 
existing  psychotic  states.  In  addition,  all  of  these  central 
anticholinergics  (including  those  with  antihistaminic  activity) 
tend  to  increase  mood,  produce  a  state  of  euphoria  and 
intoxication  akin  to  alcohol,  and  elicit  drug-seeking  behavior. 
All  have  a  potential  for  producing  drug  dependence— an 
argument  against  their  overzealous  use  prophylactically  to 
prevent  the  extrapyramidal  stimulating  effects  of  the  major 
tranquilizers.  Accompanying  such  use,  too,  is  the  added  danger 
of  overmedication  leading  to  confusion  and  an  exacerbation  of 
the  psychotic  states  under  treatment.  On  the  other  hand, 
anti-Parkinson  medication  also  can  leave  a  patient  feeling 
better  and  more  functional— a  condition  not  without  its  own 
merit.  All  these  factors  must  be  considered  when  using  the 
anti-Parkinson  drugs. 

Of  all  the  anti-Parkinson  drugs  used,  peripheral  anticholin- 
ergic effects  seem  greatest  with  diphenhydramine,  procyclidine 
and  trihydroxyphenidyl;  intermediate  with  orphenadrine, 
chlorphenoxamine  and  benztropine  mesylate;  and  least  with 
biperiden  (Akineton).  The  latter,  therefore,  is  a  drug  of  choice 
where  peripheral  anticholinergic  activity  in  patients  should  be 
minimal  (as  with  the  geriatric  patient). 


TRICYCLIC  ANTIDEPRESSANTS 

All  the  tricylcic  antidepressants  are  potent  antihistaminics 
and  potent  central  anticholinergics,  differing  primarily  in  their 
degree  of  peripheral  anticholinergic  and  hypnotic  activity.  The 
more  hypnotic  the  drugs,  as  with  amitriptyline  (Elavil)  or 
doxepin  (Sinequan),  the  more  they  initially  share  the  ot-adren- 
ergic  blocking,  sexua4  impotency  and  psychomotor  retarding 
effects  of  the  more  hypnotic  major  tranquilizers  such  as 
thioridazine  and  chlorpromazine.  But  with  chronic  administra- 
tion, tolerance  develops  to  these  depressant  effects  and  reveals 
a  slight  psychomotor  activation  of  value  in  the  treatment 
(reversal)  of  "retarded"  or  endogenous  depressions.  Indeed, 
relief  of  the  depressed  mood  of  patients  always  follows 
amelioration  of  the  retardation,  and  nuy  be  secondary  to  this 
mild  psychomotor  activating  effect  of  the  drugs.  Their 
mechanism  of  action  is  believed  to  be  from  a  block  of 
catecholamine  uptake  in  the  periphery  and  brain.  Physiological 
concomitants  of  this  action  (resulting  in  prolongation  of  the 
effects  of  catecholamines  in  tissues)  arc  a  potentiation  of  the 
pressor  effects  of  injected  norepinephrine  and  an  antagonism 
or  block  of  the  antihypertensive  effects  of  drugs  such  as 
guanethidine  (which  act  by  blocking  the  release  and  activity  of 
catecholamines). 

But  the  antihistaminic  and  anticholinergic  effects  of  the 
drugs  also  seerr  to  play  a  role;  promoting  sleep,  producing  a 
sense  of  detachment  from  one's  distress  state,  reducing 
obsessive  ruminations  over  guilt  and  excessive  "mind-working" 
activity,  increasing  responses  to  provoking  stimuli,  and  increas- 
ing aggressiveness  and  the  expression  of  hostility  when  these 
are  low  (decreasing  them  when  they  are  high).  When  fearful- 
ness,  paranoia  or  agitation  are  moderately  or  more  severe,  the 
drugs  tend  to  increase  it  and  may  exacerbate  or  precipitate 
psychotic  reactions  (least  with  the  more  sedative-hypnotic 
members  of  this  class,  such  as  amitriptyline  or  doxepin);  when 
less  severe,  however,  they  tend  to  reduce  fear  and  agitation 
(but  not  as  effectively  as  do  the  major  tranquilizers).  It  is  from 
these  effects  (also  of  increased  detachment  and  decreased 
obsessive  ruminations)  that  these  drugs  may  be  effective  in  the 
prevention  of  episodic  phobic  reactions  in  response  to  certain 
environmental  stimuli  (e.g.,  entering  an  elevator  or  airplane). 

The    main   dangers   of   the    tricyclics   stem    from   their 
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aniicholinergic  properties  and  poteniiation  of  the  effects  of 
catecholamines  on  the  heart.  It  not  uncommonly  results  in 
EKG  changes  with  therapeutic  dosage;  and  usually  minor 
changes  in  cardiac  rhythm  and  conduction.  But  in  hypersen- 
sitive or  diseased  patients  (e.g.,  geriatric  patients  or  patients 
with  cardiac  disturbances)  they  can  produce  or  exacerbate 
defects  in  cardiac  conduction  and  rhythm,  prodOce  a  hypo- 
tonic bladder  or  gut,  e\n-ssive  dryness  of  the  mouth  and  visual 
blurring,  and  can  cause  confusion,  disorientation,  hallucin- 
ations and  extreme  fcarfulness  and  agiution.  A  tenfold 
Increase  in  daily  therapeutic  dosage,  also,  is  sufficient  to 
commit  suicide  with  these  drugs~with  convulsions  and  cardiac 
complications  difficuli  to  treat.  Dialysis  does  not  work;  gastric 
lavage  and  1  to  2  mg.  ol  physostigmine  intravenously  at 
intervals  to  counteract  the  peripheral  and  central  anticholin- 
ergic effects  are  particularly  recommended.  But  it  is  these 
actions  and  this  potential  for  cardiac  impairment  that  limits 
the  doses  of  the  tricyclics  that  can  be  safely  administered; 
their  margin  of  safety  is  narrow.  The  drugs  also  are  potentially 
dangerous  if  given  less  than  two  weeks  after  a  course  of 
therapy  with  a  monoairtinoxidase  inhibitor;  a  two-week 
interval  must  be  allowed  between  such  treatments. 

The  tricyclic  antidepressants  are  not  general  anti- 
depressants at  all;  they  have  been  grossly  mislabeled.  They  are 
drugs  of  choice  for  the  licalment  of  rcurded  depressions  only. 
For  this  latter,  amitnptyline  (Elavil)  is  the  most  generally 
effective;  imipramine  (Tofrenil),  less  sedative  but  more  anti- 
cholinergic, is  less  effective  than  aniitriptyline  in  the  more 
severe  cases  of  depression  and  in  patients  over  .ige  5U.  Women 
under  age  40  are  less  responsive  to  treatment  than  men;  there 
is  a  greater  delay  and  a  lesser  magnitude  of  response,  but  this 
sex  difference  can  be  eliminated  by  administering  25  meg  ol 
triiodothyronine  once  daily  to  the  younger  female  patients-a 
dose  which  in  itself  produces  no  other  physiologic  eflects.  The 
mechanism  of  action  tor  this  improvement  in  therapeutic 
outcome  in  unkown.  The  more  stimulating  liicyclics  listed  in 
table  6  offer  no  advantages  in  the  treatment  of  retarded 
depression,  and  seem  even  less  useful  in  the  other  forms  of 
depression.  Doxepin  is  of  no  established  value  in  retarded 
depression  and  may  be  of  even  less  value  than  the  other 
tricyclics.  In  doses  below  150  mg.  daily  it  functions  more  like 
a  major  tranquilizer,  e.g.,  it  does  not  potentiate  the  pressor 
effects  of  norepinephrine  or  block  the  effects  and,  from  the 
framework  of  greater  safety,  is  almost  free  of  peripheral 
aniicholinergic  effects  until  the  maximum  recommended  dose 
of  300  mg.  daily  is  given.  At  best,  with  high  dosage,  it  can  be 
expected  to  be  useful  for  the  milder  states  of  retardation  only. 

In  retarded  depression,  maintenance  therapy  with  the 
tricyclics  should  be  continued  for  at  least  three  months  after 
the  depression  is  brought  under  control,  otherwise  relapse  may 
occur.  Although  amphetamine  would  seem  to  be  the  logical 
choice  for  treatment  of  the  retardation  and  to  elevate  mood, 
this  is  not  true.  Such  treatment  does  not  work,  perhaps 
because  the  patient  is  in  an  aroused  distress  state  that  the 
amphetamines  may  heighten;  also,  because  the  patients  may 
require  a  long-term  phasic  adjustment  in  thinking,  attitude  and 
life  style  before  they  can  become  fully  well.  This  indicates 
preferential  treatment  with  a  drug  which,  while  slightly 
activating,  promotes  sleep  and  enables  them  to  maintain  some 
degree  of  detachment  from  their  distress  state.  The  ampheta- 


mines would  prevent  this. 

It  IS  only  for  the  relief  of  severe  retarded  depressions  that 
a  long  interval  of  time  is  required  for  control  of  the 
depression.  Activation  with  the  tricyclics  usually  occurs  in  3  to 
5  days;  the  relief  ot  depression  in  about  9  days.  It  would 
probably  occur  sooner  with  the  short-term  (e.g.,  one  week)  use 
of  narcotic  drugs  such  as  methadone,  which  have  a  profile  of 
action  perhaps  more  suited  to  the  treatment  of  retarded 
depression  than  the  tricyclics.  For  the  other  types  of  depres- 
sion, significant  relief  can  occur  on  the  first  day  of  treatmerit 
with  a  tricyclic  antidepressant;  their  behavioural  effects  are 
available  for  use  from  the  beginning,  with  peak  effects 
occurring  about  3  hours  post-treatment. 

For  the  treatment  of  agitated  depression  (the  converse  of 
retardation),  the  niajur  tranquilizers  are  clearly  superior.  This 
indicates  that  the  label  "antidepressant"  is  as  applicable  to  the 
major  tranquilizers  as  it  is  to  the  so-called  tricyclic  "anti- 
depressants;" also,  that  what  is  generally  being  treated  with 
drugs  is  not  so  much  the  depression  of  mood  as  the  most 
prominent  associated  behavior  by  which  it  is  differentiated 
and  to  which  the  depression  may  be  secondary  (e.g.,  retarda- 
tion, hostility,  anxiety,  agitation,  anguish  or  fatigue.  The 
tricyclic  antidepressants  are  simply  not  mood  elevators  perse, 
but  morphine  and  the  amphetamines  are  and  could,  I  feel, 
profitably  be  used  alone  or  in  conjunction  with  other  drugs 
where  this  effect  is  sought.  In  milder  states  of  agitation, 
doxepin  is  recommended  as  the  drug  of  choice  among  the 
tricyclics  (amitriptyline  is  a  close  second),  but  it  offers  no 
advantage  over  the  safer  major  tranquilizers.  The  more 
stimulant  tricyclics  are  more  likely  to  make  matters  worse. 

In  the  treatment  of  hostile  depressions,  the  tricyclic 
antidepressants  arc  effective  but  the  major  tranquilizers  are 
equally  as  effective.  Among  the  tricyclics,  doxepin  (Sinequan) 
is  the  safest  and  probably  most  effective  agent  for  use  and  is 
perhaps  the  least  likely  to  exacerbate  hostility.  But,  as  already 
noted,  the  major  tranquilizers  are  safer  still.  The  choice  of 
agent  perhaps  should  be  based  on  the  degree  of  retardation  or 
agitation  present  in  association  with  the  hostility,  wherein  one 
would  lavor  a  tricyclic  or  major  tranquilizer  respectively. 

In  the  treatment  of  anxious  depressions,  acute  and 
uncomplicated,  minor  tranquilizers  of  the  benzodiazepine  type 
(diazepam  or  chlordiazepoxide)  are  likely  to  be  the  most  safe 
and  effective.  In  chronic  or  more  complicated  or  compound 
states,  the  major  tranquilizers  are  recommended  and  have  been 
shown  to  be  more  effective  than  the  tricyclics-except  for 
doxepin,  which  seems  equally  as  effective  (but  more  sedative 
and  potentially  hazardous  than  the  more  "stimulant"-type 
major  tranquilizers,  e.g.,  perphenazine  and  fluphenizine).  Here 
too  the  decision  for  drug  of  choice  should  be  based  upon  the 
degree  of  retardation  present.  When  very  great,  amitriptyline 
(Elavil)  might  be  preferred. 

For  weeping  depressions   with  considerable  anguish  and 
guilt,    amitriptyline    may    be    a   drug  of  choice,   combining 
marked   sedative  and  anticholinergic   properties   to  increase     . 
detachment,  reduce  obsessive  ruminations  of  guilt  and  pro- 
mote  sleep.    In   fatigue  depressions  associated  with  lack  of 
energy  (but  not  drive)  and  tendency  to  feel  overwhelmed,  a    ^ 
psychomotor  stimulant  such  as  methylphenidate  (Ritalin)  may  ■ 
be  preferred.  =v .. 

It  should  be  evident  thus,  that  where  indicated  in  ll»'.'!-;i 
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treatment  of  depression,  the  degree  of  efficacy  of  the  tricyclics 
has  had  to  take  precedence  at  times  over  safety.  Those 
recommended  for  use  have  been  the  most  sedative-hypnotic  of 
them  all  (doxepin  and  aniitriptyline).  For  the  less  severe  states 
of  retardation  or  hostilily,  a  drug  with  less  sedative-hypnotic 
activity  such  as  imipraminc  (Tofrenil)  can  be  substituted  to 
advanuge.  Amitriptyline  is  recommended  as  the'drug  of 
choice  for  the  treatment  of  reurded  depression  and  doxepin 
for  the  treatment  of  hostile  and  milder  agitated  depressions 
(albeit  less  safe  or  useful  than  other  drug  types  available  for 
use  that  have  been  discussed). 

The  addition  of  perphenazine  to  amitriptyline  (as  in 
Triavil  or  Etrafon)  tends  to  preserve  the  psychomotor  activat- 
ing effect  of  amitriptyline  while  augmenting  its  value  in  the 
treatment  of  anxiety  and  agitation,  diminishing  the  untoward 
side  effects  of  both,  and  extending  its  duration  of  action.  It 
thus  extends  the  range  of  its  usefulness  to  all  modes  of 
depression  and  is  perhaps  the  most  useful  and  preferred 
treatment  where  the  depression  is  complicated  by  schizo- 
phrenia or  where  its  several  modes  of  expression  are  present  at 
the  same  time  (as  is  frequently  the  case). 

Amitriptyline  and  doxepin  are  potent  long-acting  hypno- 
tics, and  can  also  be  used  to  substitute  for  the  more  traditional 
hypnotics.  Their  advantage  is  that  they  are  not  addictive  or 
prone  to  be  abused,  and  can  be  used  as  a  substitute  for  the 
traditional  hypnotics  when  tolerance  develops  to  their  use.  But 
the  tricyclics  can  lower  the  threshold  for  convulsive  seizures, 
and  also  potentiate  the  effects  of  other  depressant  drugs  or 
alcohol  taken  in  combination. 

MAJOR  TRANQUILIZERS 

All  the  major  tranquilizers  are  effective  dopamine- 
blocking  agents  at  therapeutic  doses,  and  all  except  thiorida- 
zine (Mellaril)  are  also  highly  effective  antiemetics  (through  an 
action  on  the  chemoreccptor  trigger  zone  of  the  medulla).  The 
dopamine  blocking  activity  gives  them  their  most  distinctive 
psychomotor  retarding  properties,  e.g.,  an  ability  to  raise  the 
threshold  of  response  to  provoking  stimuli;  reduce  excitement 
arousal,  psychomotor  activity  and  active  modes  of  inter- 
actional (operant)  behavior-approach,  avoidance  and  escape; 
and  block  the  bizarre,  stereotyped  behavior  and  hyperactivity 
produced  by  amphetamine.  The  drugs,  indeed,  are  ampheta- 
mine antagonists  and  produce  effects  that  are  virtually  the 
mirror  opposite  of  those  produced  by  amphetamine  (see  table 
9). 

The  major  tranquilizers  differ  greatly  in  mg.  potency. 
Those  with  greatest  mg.  potency  (requiring  the  smallest  doses) 
are  least  hypnotic;  least  prone  to  potentiate  other  depressants, 
lower  seizure  threshold  or  produce  sexual  impotency;  least 
anticholinergic,  antihistaminic,  a-adrencrgic  blocking  or  mus- 
cle relaxant;  least  prone  to  produce  toxicity,  allergic  reactions, 
photosensitivity  and  endocrine  or  autonomic  side  effects;  and 
least  *uccessful  as  a  means  to  commit  suicide.  They  also  are 
the  safest  to  administer  to  patients  with  hepatic  or  renal 
disease,  for  the  smaller  doses  required  impose  a  lesser  load  on 
their  detoxifying  capacity.  None  are  dialyzable. 

Unlike  any  of  the  other  classes  of  drugs  to  be  discussed, 
increasing  the  mg.  potency  of  the  major  tranquilizers  actually 
increases  their  selectivity  of  action  and  safety  for  therapy  with 
but  one  exception:  It  also  tends  to  increase  the  incidence  and 


severity  of  the  signs  of  extrapyramidal  stimulation  they 
produce  (primarily  of  akathisia  and  dystonic  reactions).  All  are 
equally  effective  in  the  treatment  of  schizophrenia  except  for 
promazine  (Sparine),  which  is  poorly  active.  The  others  differ 
primarily  in  their  hypnotic  effects,  latency  for  control  of 
psychotic  behavior  (shortest  with  the  more  mg.  potent 
compounds),  and  selectivity  of  action  in  reducing  psycho- 
motor activity  and  agitated  behavior.  Chlorpromazine,  for 
example,  reduces  extreme  agitation  primarily  through  chem- 
ical incapacitation-through  orthostatic  hypotension,  muscle 
weakness,  akinesia  and  the  induction  of  sleep;  the  same  can  be 
achieved  selectively  with  the  mg.  potent  drugs.  Recommended 
for  the  rapid  treatment  and  control  of  emergency  crisis 
situations  involving  agitation  is  droperidol  (Inapsine).  In  a  dose 
of  5  to  10  mg.  intra-muscularly,  it  can  control  such  behavior 
without  otherwise  impairing  function  and  within  IS  to  30 
minutes  (shorter  than  with  any  of  the  other  drugs  available). 

Reserpine  produces  its  effects  through  catecholamine 
release  and  depletion.  It  also  is  antiemetic  but  is  less  effective 
than  the  dopamine  blockers  in  the  treatment  of  schizophrenia 
and  is  accompanied  by  a  high  incidence  of  adverse  effects,  so 
that  it  is  now  rarely  used  for  its  psychoactive  properties. 
Pigmentary  retinopathy  occurs  with  doses  of  thioridazine 
exceeding  800  mg.  daily,  and  high  doses  of  chlorpromazine 
(Thorazine)  can  produce  opacity  of  the  anterior  lens  and 
cornea  and  a  purple-brown  pigmentation  of  the  skin  and 
conjunctiva. 

The  major  tranquilizers  may  be  selected  for  use  for  their 
relative  sedative-hypnotic  effects.  Of  those  with  slight  or  very 
little  sedative  properties,  perphenazine  (Trilafon)  is  the  least 
hazardous  and  safest  for  use,  for  it  exhibits  the  lowest 
incidence  of  extrapyramidal  stimulation  (about  35%)  and 
undesirable  side  effects,  and  is  less  likely  to  require  adjunctive 
anti-Parkinson  therapy.  Prochlorperazine  (Compazine)  pro- 
duces a  slightly  higher  incidence  of  EPS  and  a  greater  tendency 
to  lower  seizure  threshold;  the  other  (more  mg.  potent)  agents 
listed  in  table  6  produce  a  very  much  higher  incidence  of  EPS 
(about  65%)  and  offer  no  greater  therapeutic  advantage  save 
for  a  shghtly  longer  duration  of  action-butaperazine  (Re- 
poise),  trifluoperazine  (Stclazine),  thiothixene  (Navane),  flu- 
phenazine  (Prolixin;  Permitil)  and  haloperidol  (Haldol). 

The  next  safest  drugs  for  use  are  those  with  moderate 
sedative-hypnotic  properties  and  relatively  low  levels  and 
intensity  of  cxtrapyramid.il  stimulation  (about  10  to  15%). 
Recommended  as  of  equivalent  safety  and  usefulness  are 
acetophenazine  (Tindal),  prokelazine  (Carphenazine)  and  mes- 
oridazine  (Sercntil).  Among  the  drugs  with  marked  hypnotic 
properties,  thioridazine  offers  the  lowest  incidence  of  un- 
toward reactions,  providing  the  doses  used  do  not  exceed  800 
mg.  daily.  Although  chlorpromazine  is  widely  used  today,  it 
offers  no  unique  effectiveness  for  therapy  and  is  in  my 
judgment  the  most  potentially  dangerous  of  all  the  pheno- 
thiazinc  tranquilizers  in  use.  Methotfimeprazine  (Levoprome) 
is  the  only  major  tranquilizer  with  potent  analgesic  effects 
(equivalent  to  10  mg.  of  morphine),  but  it  is  too  hypnotic  and 
productive  of  orthostatic  hypotension  and  muscle  weakness 
for  ambulatory  use.  Trimcprazine  (Temaril)  is  useful  as  an 
antipruritic,  but  methdilazlne  may  have  fewer  troublesome 
side  effects. 

Fluphenazine  enanthate  (Prolixin   Enanthate)   is  a  long- 
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acting  form  ol  lluphcnazine.  A  single  dose  injected  intra- 
muscularly produces  peak  effects  in  2  to  4  days  with  gradual 
decay  of  effects  over  10  to  14  days.  This  drug  is  of  major  value 
for  the  treatment  of  patients  thai  neglect  or  refuse  to  take  the 
drugs  administered.  But  it  produces  an  unusually  high  inci- 
dence of  scveri-  i  i  i.  which  at  times  cannot  be  effectively 
relieved  with  jnti-Parkinson  therapy.  In  tuch  instances,  the 
effect  on  the  p.iiient  can  he  traumatic,  highly  anti-therapeutic 
and  sometimes  devastating.  Accordingly,  fluphcnazinc  enan- 
thate  should  not  be  lised  for  therapy  except  when  clearly 
needed  for  eflitlive  control  of  the  patient.  Once  the  drug  is 
given,  one  is  subject  to  the  adverse  reactions  for  a  week  or 
more. 

One  of  the  dangers  with  the  prolonged,  chronic  use  of  the 
major  tranquilizers,  particularly  with  the  geriatric  patient,  is 
the  developmcnl  of  a  tardive  dyskinesia.  I  emales  are  affected 
twice  as  often  as  males.  It  occurs  with  all  the  major 
tranquilizers,  appears  no  sooner  than  3  to  6  months  after  the 
onset  of  therapy,  and  may  persist  for  many  months  or  years 
after  the  termination  of  therapy.  It  is  characterized  by 
grotesque  hyperkinetic  activity  in  the  oral  region,  disappears 
during  sleep,  is  not  alleviated  by  anti-Parkinson  medication 
(which  may  make  it  worse),  and  is  usually  lirst  seen  with 
lowering  of  the  dose.  It  sometimes  may  be  suppressed  by 
reinstituting  higher  doses  of  the  major  tranquilizers,  or  also  by 
intense  voluntary  effort  and  contentration. 

The  anti-Parkinson  agents  used  to  control  EPS  are  central 
and  often  peripheral  anticholinergics  with  a  capacity  to 
produce  confusion,  disorientation,  agitation  and  hallucina- 
tions-parlicularly  in  geriatric  patients  and  when  combined 
with  the  more  hypnotic  major  tranquilizers.  These  latter 
produce  central  anticholinergic  effects  which  can  be  syner- 
gi/cd.  It  is  not  uncommon  for  joint  anti-Parkinson  therapy  to 
produce  an  anti-thcrapeutic  effect  or  exacerbate  the  psychosis 
under  treatment.  This  can  be  demonstrated  by  the  immediate 
improvement  of  such  patients  experimentally  given  I  to  2  mg. 
of  physostigmine  intravenously.  Hence,  they  should  be  used 
more  conservatively  than  at  present,  and  preferably  not  before 
signs  of  EPS  appear.  Even  lor  those  agents  most  prone  to 
produce  EPS,  a  significant  percentage  of  patients  do  not 
exhibit  it.  It  makes  little  sense  to  expose  them  unnecessarily. 

The  incidence  of  pseudo-Parkinson  reactions  is  twice  as 
frequent  in  females  than  in  males;  with  dystonic  reactions, 
twice  as  frequent  in  young  m.ilcs  than  females,  it  has  been 
observed  that  only  3  to  6%  ol  patients  (usually  lemales  over 
age  50)  need  ami-Parkinson  drugs  after  3  months  of  major 
tranquilizer  therapy.  In  such  individuals,  where  one  stops 
anti-Parkinson  therapy,  relapse  of  EPS  occurs  within  about  3 
weeks.  It  has  been  found  that  tolerance  usually  develops  to 
dystonic  reactions  within  7  to  1  2  days;  to  akathisia,  within  2 
to  6  weeks;  and  to  pseudo-Parkinsonism,  within  4  to  7  weeks. 
For  most  patients,  therefore,  it  is  not  necessary  to  continue 
anti-Parkinson  treatment  beyond  these  intervals.  As  mentioned 
earlier,  the  anti-Parkinson  drugs  also  produce  mood  elevating 
effects.  At  times  this  may  be  deemed  an  advantage;  at  other 
times,  a  disadvantage. 

As  already  noted,  the  major  tranquilizers  are  primarily 
useful  in  states  characterized  by  or  associated  with  increased 
arousal  excitability,  hostility,  agitation  and/or  hyperactivity- 
including  the  depressions.  It  is  because  of  this  combination  of 


actions  that  the  drugs  are  useful  in  the  treatment  of 
schizophrenic  reactions;  their  use  should  not  be  limited  to  this, 
for  the\  are  no  more  "anti-schizophrenic"  per  se  than  the 
tricyclic  antidepressants  are  "anti-depressant."  They  are  useful 
for  their  antiemetic  effects.  The  more  hypnotic  members  also 
can  be  used  as  alternatives  to  the  traditional  hypnotic  drugs 
(e.g.,  barbiturates).  For  this  purpose,  thioridazine  is  safest  and 
with  the  lowest  incidence  of  extrapyramidal  stimulation. 

Finally,  correlated  with  increasing  states  of  excitement 
arousal  as  an  inverted  U-shaped  function  are  the  levels  of 
awareness,  attention,  locomotor  activity  and  active  social 
behavior.  This  means  that  there  is  some  optimal  level  of 
arousal  for  maximum  output  of  these  behaviors,  with  deficit  in 
thorn  as  one  deviates  in  arousal  level  from  the  optimum.  By 
reducing  the  level  of  arousal  excitability  to  the  optimum,  the 
major  tranquilizers  can  increase  the  attention,  awareness  and 
social  particip.iiion  of  the  patients.  Where  arousal  level  is 
depressed,  the  psychomotor  stimulants  (e.g.,  amphetamine) 
can  be  used  lo  similarly  improve  these  behaviors  (by  increasing 
arousal). 

HYHNOriCS 

The  traditional  hypnotic  drugs,  barbiturate  and  non- 
barbiturate  alike,  are  all  cortical,  respiratory  and  cardiac 
depressants  with  increasing  dosage.  They  impair  judgment  and 
coordination,  produce  physical  dependence  and  have  high 
psychologic  dependence  liability.  I  heir  hazard  with  abuse 
equals  that  ol  ethyl  alcohol  (which  may  be  considered  a 
member  of  the  same  drug  class).  Phenobarbital  is  the  only 
member  with  significant  antiepileptic  activity,  although  all  the 
others  are  ellettivc  in  reducing  chemically-induced  convul- 
sions. The  probability  for  social  abuse  also  is  greatest  with  the 
members  thai  jrc  markedly  hypnotic.  All  are  major  drugs  of 
potential  abuse.  Because  of  its  greater  mg.  potency  and  speed 
of  action,  secobarbital  has  been  the  most  favored  drug  for 
social  use.  But  glutethimide  (Doriden)  and  methaqualone 
(Quaalude)  also  are  major  drugs  of  abuse,  particularly  in 
Europe.  The  most  potentially  dangerous  of  all  the  drugs  in  this 
class  are  ethyl  alcohol  and  glutethimide— glutethimide  because 
it  possesses  significant  anticholinergic  activity  which  produces 
cardiac  complications  and  a  higher  incidence  of  fatalities  with 
suicide  attempts  then  with  the  barbiturates. 

These  agcnl^.  are  primarily  used  as  sedatives  or  hypnotics. 
Because  cjf  thcii  high  addiction  liability  and  hazard  to  both  the 
individual  and  society  with  abuse,  their  use  for  this  indication 
should  be  discontinued  except  for  patients  refractory  to  other 
modes  of  therapy. 

Physical  dependence  with  secobarbital  and  pentobarbital 
develops  at  doses  of  about  600  mg.  daily  taken  for  2  or  more 
months,  or  800  mg.  taken  daily  for  35  or  more  days.  The  least 
addictive  of  the  hypnotics  are  those  listed  in  table  6  as 
possessing  moderate  hypnotic  activity  (except  for  ethyl 
alcohol).  These  tend  to  be  longer  acting  and  used  primarily  for 
their  sedative  properties. 

Alternative  drugs  with  marked  hypnotic  activity  for  use 
are  doxylamine  (Decapryn)  among  the  antihistaminics;  dox- 
epin  (Sinequan)  among  the  tricyclic  antidepressants;  thiorida- 
zine (Mellaril)  among  the  major  tranquilizers,  and  flurazepam 
(Dalmane)  among  the  minor  tranquilizers.  Flurazepam  and 
doxylamine  seem  the  safest  for  general  use,  but  may  not  as 
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predictably  promote  sleep  in  extreme  cases  as  the  tiaditional 
hypnotics. 

To  me,  good  sense  dictates  that  we  put  an  end  to  the  use 
of  the  hypnotic  central  nervous  system  depressants,  barbitur- 
ate and  non-barbiturate  alike,  as  sedatives  or  for  the  treatment 
of  insomnia.  Phenobarbital  alone  should  be  retained  and  used 
primarily  for  its  anticonvulsant  properties.  Other  rfiore  justifi- 
able uses  of  the  drugs,  particularly  with  secobarbiul  or 
amobarbiul,  are  as  disinhibitcrs  of  behavior  for  narcosyn thesis 
or  for  pre-anesthetic  medication.  But  other  safer  agents  are 
available  for  this  purpose  too,  e.g.,  diazepam  (Valium)  for  the 
disinhibition. 

MINOR  TRANQUILIZERS 

The  minor  tranquilizers  belong  to  the  same  class  of  CNS 
depressants  as  the  hypnotics  and  alcohol,  share  similar 
behavioral  properties  and  drug  dependence  liabilitv,  exhibit 
similar  withdrawal  symptoms,  and  can  substitute  tor  the 
hypnotics  and  alcohol  in  persons  with  physical  dependence  to 
these  drugs.  All  these  drugs  disinhibit  passive  avoidance  modes 
of  behavior,  i.e.,  disinhibit  ^lunishmcnt  suppressed  behavior  or 
social  withdrawal  and  increase  the  probability  for  increased 
social  behavior  output  akin  to  alcohol  (in  doses  that  do  not 
significantly  reduce  motor  activity).  The  more  disinhibiting  of 
the  drugs,  e.g.,  meprobamate  (Equanil;  Miltown)  or  diazepam 
(Valium),  also  arc  more  prone  to  unmask  and  release  sup- 
pressed hostility-akin  to  alcohol.  This  disinhibitivc  property  is 
least  with  oxazepam  (Serax),  which  is  a  preferred  drug  where 
this  problem  may  arise.  The  more  disinhibitivc  the  drug,  the 
more  likely  is  it  to  promote  psychologic  dependence. 

The  minor  tranquilizers  differ  from  the  traditional  seda- 
tive-hypnotics by  being  less  hypnotic,  less  cortical  suppressant, 
and  less  prone  to  produce  excitement  in  geriatric  patients. 
Some  also  have  slight  muscle  relaxant  properties,  e.g.,  chlor- 
mezanonc  (Trancopal),  meprobamate  and  diazepam  (Valium). 
For  the  latter,  diazepam  is  the  most  active  and  effective.  The 
drugs  also  more  selectively  reduce  anxiety  without  undue 
sedation,  particularly  when  the  anxiety  is  characterized  by 
internalized  tension  and  somatic  complaints  (with  or  without 
associated  depression).  When  characterized  by  a  sense  of 
impatience,  unrest  or  agitation,  the  drug  of  choice  would  be  a 
stimulant-type  major  tranquilizer  (small  doses  that  rarely 
produce  extrapyramidal  stimulation  often  suffice,  and  these 
drugs  have  no  physical  or  psychological  dependence  liability). 

The  safest  of  the  minor  tranquilizers  for  general  use  are 
the  benzodiazepine  derivatives.  They  are  the  least  prone  to 
produce  paradoxical  excitement,  have  the  flattest  dose- 
response  slopes  for  effect  (except  for  diazepam,  which  is  quite 
steep),  do  not  depress  respiration,  and  cannot  be  used  to 
successfully  commit  suicide.  In  contrast,  with  the  non- 
benzodiazepine  derivatives  an  approximately  tenfold  increase 
in  daily  recommended  dosage  can  be  lethal.  For  this  reason 
aloTie,  use  of  the  non  benzodiazepine  minor  tranquilizers 
should  be  discontinued.  Physical  dependence,  also,  has  been 
demonstrated  with  therapeutic  doses  of  meprobamate  as  low 
as  1600  mg.  daily,  and  psychotic  reactions  and  convulsions 
during  withdrawal  in  about  30%  of  patients  administered  3.2 
gms.  or  more  daily  for  two  or  more  months.  No  physical 
dependence  has  been  observed  with  tybamate  (Tybatrol), 
because  this  drug  is  very  erratic  in  its  effects  and  possesses 


only  a  2  to  3  hour  duration  of  action— too  short  for  effective 
use  as  a  minor  tranquilizer.  In  other  respects,  meprobamate 
and  tybamate  have  adequate  safety  for  general  use;  both 
produce  minimal  sedative-hypnotic  effects  at  therapeutic 
doses. 

The  safest  of  the  benzodiazepines  for  general  use  is 
chlordiazepoxide  (Librium),  with  oxazepam  (Serax)  a  close 
second  where  greater  sedation  or  sleep  potential  are  preferred. 
These  should  be  preferentially  used  for  their  anxiolytic 
properties  and  to  overcome  socially  inhibited  or  withdrawn 
behavior-even  in  the  schizophrenic.  Oxazepam  is  less  disin- 
hibiting and  least  prone  to  unmask  hostile  behavior,  but  It 
produces  slightly  greater  impairment  of  coordination  and 
cognitive  performance  in  therapeutic  doses  than  chlordiaze- 
poxide. Chlordiazepoxide,  also,  is  a  longer-acting  drug  and  an 
effective  substitute  for  alcohol  and  barbiturate  withdrawal. 

Diazepam  (Valium)  has  a  very  steep  dose-response  slope, 
is  the  most  prone  to  impair  coordination  with  increasing 
dosage,  the  most  disinhibiting  of  behavior  and  prone  to 
promote  psychologic  dependence,  and  the  most  muscle  relax- 
ant. It  is  a  drug  of  choice  for  muscle  relaxation,  treatment  of 
status  epilepticus  (10  mg.  administered  very  slowly  intra- 
venously), disinhibition  of  behavior  for  narcolepsy  or  to 
overcome  catatonic  stupor  (which  is  a  form  of  punishment 
suppressed  behavior),  and  to  rapidly  control  fear  reactions  to 
LSD  and  other  psychcdelics.  For  the  latter,  higher  doses  are 
required,  e.g.,  about  1  5  to  20  mg.  orally.  Still  higher  doses  (30 
mg.)  can  be  used  to  produce  amnesia  where  desired.  The  use  of 
diazepam,  I  feel,  should  be  restricted  to  these  indications, 
most  all  of  which  involve  very  short  term  therapy;  It  is  not  the 
safest  choice  for  anxiolytic  use. 

Physical  dependence  and  withdrawal  signs  similar  to  the 
barbiturates  can  develop  with  doses  of  80  to  120  mg.  of 
diazepam  daily,  administered  for  a  minimum  of  6  weeks;  and 
with  300  to  600  mg.  of  chlordiazepoxide  daily  for  8  to  24 
weeks.  This  lesser  physical  dependence  liability  with  chlor- 
diazepoxide (and  probably  with  oxazepam  as  well)  is  another 
reason  why  these  benzodiazepines  are  safest  for  general 
anxiolytic  use. 

Too  little  information  is  available  on  the  prof ile  of  action 
of  flurazepam  (Dalmanc),  but  it  is  the  most  sedative-hypnotic 
of  the  benzodiazepines,  also  cannot  be  used  successfully  to 
commit  suicide,  and  seems  considerably  safer  than  any  other 
drug  available  for  use  as  .i  hypnotic.  For  this  purpose  it  should 
be  used  preferentially. 

MONOAMINEOXIDASE  INHIBITORS  (MAO-I) 

The  MAO-I  (shown  in  table  7)  can  be  distinguished 
between  those  with  and  without  amphetamine-like  stimulant 
properties.  They  lend  to  be  more  activating  than  the  tricyclics 
and  have  been  recommended  for  treatment  of  the  more 
"atypical"  depressions  found  relatively  unresponsive  to  the 
tricyclic  antidepressants.  But  the  use  of  this  class  of  drugs 
should  be  discouraged  until  all  other  possibilities  for  treatment 
have  been  tried  and  failed  The  tricyclic  antidepressants  are 
more  predictably  effective  in  the  treatment  of  depression  than 
the  MAO-I,  are  considerably  safer,  and  there  is  no  clear  basis  at 
present  for  preferential  use  of  the  MAO-I  over  the  tricyclics- 
except  where  it  is  desired  to  produce  a  more  amphetamine-like 
stimulant    effect.    The    MAO-I,    however,    seem    equally    as 
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effective  as  [he  int\ilits  in  the  trcdtmeni  of  episodic  phobic 
states. 

The  MAOI  jn-  simply  loo  dangerous  for  general  use. 
They  also  potenti.iU'  the  effects  of  other  drugs.  Patients  taking 
them  arc  required  lo  avoid  a  wide  variety  of  foodstuffs 
containing  amines  (including  certain  cheeses  and  chianti 
wines),  bee  stings  and  a  wide  variety  of  drug^n  common  use, 
e.g.,  the  tricyclic  antidepressants,  reserpine,  amphetamines, 
narcotics  or  guanethidinc-like  drugs.  Such  combination  can 
produce  life-threatening  reactions- severe  headaches,  convul- 
sions, hypertensivi'  crises  and  other  cardiac  complications.  7  he 
most  dangerous  in  this  regard  arc  those  with  amphetamine-like 
stimulant  properties,  e.g.,  phenelzine  (Nardil)  and  tranylcy- 
pron  nie  (Parnate).  Pargyline  (Eutonyl)  has  been  used  primar- 
ily lor  its  antihypei  tensive  effects,  a  property  shared  by  all  the 
oilier  MAO-I  as  well. 

It  is  xife  to  proceed  directly  from  treatment  with  the 
tricyclic  antidepressants  to  the  use,  even  conjoint  use,  of  a 
MAO-I -but  not  the  other  way  around.  After  treatment  with  a 
MAO-I,  a  two-week  interval  is  recommended  before  initiating 
tricyclic  antidepressanf  theiapy  (cautiously!). 

PSYCHOMOrOR  STIMULANTS 

The  psychomotor  stimulants  are  sympathomimetics  with 
a  profile  of  action  that,  as  noted  earlier,  is  virtually  a  mirror 
opposite  of  that  with  the  major  tranquilizers.  They  increase 
wakefulness,  arousal  excitability,  attention  and  perseveration 
in  behavior;  overcome  fatigue  and  improve  performance  where 
vigilance  is  required;  lower  the  threshold  fi»  response  to 
environmental  stimuli;  increase  active  modes  of  interactional 
(operant)  behavior  (e.g.,  approach,  avoidance  .md  escape),  and 
the  sense  of  power  and  control;  and  increase  psychomotor 
activity  when  low  and  decrease  it  when  high- accounting  for 
their  usefulness  with  hyperactive  children.  They  also  reduce 
appetite,  elevate  mood,  increase  aggressiveness,  and  almost 
predictably  produce  stereotyped,  bizarre  behavior  and  a  state 
indistinguishable  from  paranoid  schizophrenia  when  high  doses 
are  taken. 

Those  with  the  most  stimulant  properties  arc  the  most 
prone  to  be  abused  and  produce  the  disorganized  bizarre  or 
stereotyped  behavior  (with  incrcasrng  dosage).  This  latter  is 
believed  to  result  Irom  the  release  nf  dopamine  in  the  brain; 
the  psychomotor  slirnulant  effects,  prrmarrly  from  norcpin- 
ephrrne  release.  These  central  actions  of  bo;h  dopamine  and 
norepinephrine  arc  selectively  blocked  by  the  major  tranquil- 
izers and  account  for  the  opposing  actions  of  the  two  classes 
of  drugs. 

Of  the  drugs  used  primarily  for  their  stimulant- 
euphorigenic  effects  or  to  overcome  narcolepsy,  fatigue 
depression  or  hyperactivity  in  children,  the  most  potentially 
hazardous  and  psychologically  addictive  are  those  that  pro- 
duce the  most  intense  stimulant  effects.  Thus,  as  shown  in 
table  7,  it  is  greatest  with  the  amphetamines,  phenmetrazine 
(Preludin)  and  cocaine;  less  with  mcthylphenidatc,  and  signi- 
ficantly less  with  caffeine  which,  even  with  abuse,  does  not 
appear  to  produce  stereotyped  disorganized  behavior  and  is 
not  a  social  problem. 

Still  needed  for  general  use  is  a  mild  stimulant  and  mood 
elevator,  intermediate  to  methylphenidale  and  caffeine  in 
action  that  would  be  relatively  devoid  of  peripheral  sympatho- 


mrmetic  effects.  A  new  experimental  drug,  pemoline  (Cylert) 
may  approximate  this  ideal  for  medical  (or  social)  use,  and 
would  be  the  safest  of  all  drugs  for  general  use  (it  awaits 
approval  by  the  Food  and  Drug  Administration).  Lacking  this 
option,  methylphenidale  (Ritalin)  is  recommended  as  the 
safest  of  the  available  stimulants  for  use— including  the 
treatment  of  hvperactive  children  and  narcolepsy.  It  Is  not 
without  abuse  potential,  but  is  less  likely  to  create  the  more 
serious  problems  associated  with  the  abuse  of  the  ampheta- 
mines (disorganization,  increased  violence,  paranoid- 
schizophrenic  reactions  and  tissue  damage).  It  also  produces 
less  peripheral  sympathetic  stimulation. 

As  with  the  hypnotic  drugs,  it  is  time  we  put  an  end  to 
prescribing  the  most  potenlially  dangerous  stimulants  for  use 
when  safer,  less  addictive  suitable  alternatives  aie  available. 
The  use  of  the  amphetamines  and  phenmetrazine  (Preludin) 
should  bt  limited  to  those  patients  only  that  have  failed  to 
respond  to  the  safer  drugs. 

All  the  psychomotor  stimulants  listed  in  table  7  possess 
anorexogenic  pioperiies,  and  many  are  sold  for  that  indication 
alone.  Dicthylproprron  (Tenuate)  and  phendimetrazine  (Ple- 
gine)  possess  slight  stimulant  and  peripheral  sympathomimetic 
effects  and  can  be  abused,  but  are  useful  and  reasonably  safe 
where  slight  stimulation  is  desired.  Chlorphentermine  (Pre- 
Sate)  is  more  variable  in  its  effects,  producing  slight  stimula- 
tion in  some  individuals  and  slight  sedation  in  others.  It  also 
possesses  a  sufficiently  long  duration  of  action  (10  to  12 
hours)  so  that  only  one  dose  daily  is  required.  Phentermine 
(lonamin),  is  e()ually  as  long-acting,  produces  the  least 
stimulant  and  sympathomimetic  effects,  has  no  abuse  poten- 
tial, is  sometimes  slightly  sedative,  and  appears  to  be  the  safest 
of  the  drugs  for  anorexogenic  use. 

Tolerance  develops  (in  adults  primarily)  to  the  anorexo- 
genic and  stimulant  effects  of  all  these  drugs  (except  cocaine) 
within  2  to  3  weeks.  Rather  than  increase  dosage  for 
conlinued  effects  beyond  some  reasonable  level,  it  is  safer  and 
wiser  to  discontinue  treatment  for  5  to  7  days  for  return  to 
normal  responsiveness  and  to  reinstitute  treatment  again 
thereafter  if  needed.  This  procedure  is  recommended  for  all 
drugs  where  tolerance  may  develop  to  their  desired  effects; 
alternative  medication  can  at  times  be  given  for  the  intervening 
peri  ..id. 

V,1  RCQTIC  ANAL  GESICS 

Before  the  advent  of  the  new  psychoactive  drugs,  the 
narcotics  were  the  principal  agents  used  for  sedation  and  to 
Heal  anxiety,  agitation  and  depression- in  addition  to  their 
antitussive,  antidiarrhcal  and  analgesic  uses.  They  still  retain 
these  actions,  even  though  only  their  prc-anesthetic,  antitus- 
sive, antidiarrhcal  and  analgesic  activities  are  "legitimized"  for 
iheiapeutit  use  (Because  of  their  addiction  liability).  Grad- 
ually, non-addicting,  safer  alternatives  have  been  developed, 
but  there  is  as  yet  no  substitute  for  the  unique  combination  of 
psychoactive  properties  in  narcotics  for  the  management  of 
certain  psychiatric  disturbances.  They  remain  first  choice 
among  drugs  for  the  relief  of  suffering,  with  or  without 
somatic  pain;  to  restrict  their  use  makes  little  sense. 

The  narcotic  drugs  have  the  ability  to  insulate  and  detach 
a  person  from  himself,  the  environment  and  his  own  distress 
state  to  a  degree  unparalleled  by  any  other  class  of  drugs.  They 
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reduce  virtually  all  bio-social  drives  (e.g.,  food,  sex,  aggression 
and  social)  and,  in  the  process,  provide  the  patient  with  relief 
from  all  the  desires  and  cravings  which,  unrealized  or 
frustrated,  provoke  anxiety,  depression,  grief,  anger  or  other 
forms  of  distress.  It  is  because  they  are  both  somatic  and 
psychic  analgesics  that  they  arc  so  often  used  for  pre-  and 
post-anesthetic  medication.  * 

Narcotics  should  unhesitatingly  be  used  for  all  conditions 
so  severe  that  no  other  drug  therapy  can  adequately  substitute 
for  them.  In  threat  ot  suicide,  they  are  a  safer  alternative  to 
the  use  of  electroshock  therapy;  in  severe  retarded  depression, 
they  will  produce  relief  from  the  day  administered  and  bring  it 
under  control  in  a  far  shorter  interval  than  with  the  tricyclic 
antidepressants.'  1  he  narcotics  are  antidepressants  and  mood 
elevators;  the  tricyclic  antidepressants  are  not,  and  elevate 
mood  indirectly  only. 

Recommended  as  the  safest,  longest  acting,  orally  effect- 
ive narcotic  for  such  crisis  use  is  methadone  (Dolophine)-in 
doses  of  5  to  14  mg.  b.i.d.  or  t.i.d.  as  needed.  Tolerance 
develops  slowly  to  its  effects,  it  has  lower  psychologic 
dependence  liability  than  morphine  (and  is  lower  still  orally), 
and  physical  dependence  (as  against  one  week  for  morphine)  is 
unlikely  to  develop  to  it  unless  continuously  administered  for 
about  two  weeks.  It  is  a  potent  antitussive,  antidiarrheal  and 
analgesic,  producing  relief  of  severe  somatic  pain  for  about  3 
to  5  hours.  But  its  peak  behavioral  and  sedative-hypnotic 
effects  for  the  relief  of  psychic  pain  occur  about  4  hours  after 
administration  and  persist  for  another  4  to  6  hours-with 
residual  effects  persisting  as  long  as  36  to  48  hours  (so  that 
cumulative  effects  may  occur).  Nausea  from  the  drug  can  be 
prevented  by  concurrent  oral  administiation  of  4  to  8  mg.  of 
perphenazine  (Trilafon). 

I  recommend  methadone  for  use  in  severe  crisis  situations 
only  (for  about  one  week)  until  sufficient  control  of  the 
suffering  has  been  achieved  to  proceed  with  safer,  less 
addictive  alternative  drugs.  For  the  treatment  of  extreme 
excitement  and  agitation,  however  (as  already  discussed),  the 
major  tranquilizer  droperidol  (Inapsine)  is  the  drug  of  choice. 
With  these  two  types  of  drugs  there  is  virtually  no  state  of 
suffering  that  cannot  be  effectively  relieved. 

For  more  rapid  (one  hour)  initial  control,  meperidine 
(Demerol)  can  be  used  (in  dosage  of  1  50  to  250  mg.  orally  or 
100  mg.  intramuscularly).  Unlike  methadone,  it  possesses 
anticholinergic  properties  and  through  this  gains  the  advantage 
of  producing  less  nausea,  orthostatic  hypotension  and  biliary 
spasm;  also,  virtually  no  constipation  or  antitussive  action. 
However,  it  is  more  potentially  addictive  and  toxic  (in  higher 
doses)  than  methadone  and  possesses  too  short  a  duration  of 
action  (3  to  5  hours)  for  sustained  therapy.  For  patients  with 
retarded  depression  and  severe  pain,  or  with  concurrent 
hypotonic  bladder,  paralytic  ileus,  glaucoma  or  other  disturb- 
*ances  that  would  contraindicate  the  use  of  drugs  with 
anticholinergic  properties  (such  as  meperidine  and  the  tricyclic 
antidepressants),  methadone  is  clearly  a  drug  of  choice. 


I.  Cyclazocine,  a  narcotic  antagonist  witfi  narcotic  agonistic 
properties,  has  been  sfiown  to  control  severe  retarded  depressions 
within  3  to  5  days.  Tfiis  is  substantially  better  than  can  be  acfiieved 
with  ttie  tricyclics. 


DRUG  COMBINA  TIONS 

The  major  tranquilizers,  minor  tranquilizers,  narcotics  and 
tricyclic  antidepressants  tend  to  synergize  and  complement 
each  other's  effects  and  can  rationally  be  used  in  combination, 
e.g.,  the  major  tranquilizers  foi  their  anti-excitement  and 
agitation  effects;  the  minor  tranquilizers  to  overcome  fear 
suppressed  behavior  and  social  withdrawal;  the  tricyclic 
antidepressants  to  promote  slight  detachment  from  distress 
and  overcome  retardation;  and  the  narcotics  for  greater 
detachment  from  one's  distress  and  to  reduce  bio-social  drives. 
The  safer  drugs  of  each  class  recommended  for  use,  usually 
those  with  the  least  sedative-hypnotic  and  potentiating  effects, 
are  to  be  preferred  for  such  combinations.  When  the  secondary 
drug  added  is  given  in  low  dosage  there  is  unlikely  to  be 
interference  with  the  desired  effects  of  the  primary  drug. 

One  also  can  r.jtionally  combine  psychomotor  stimulants 
with  the  minor  tranquilizers,  tricyclic  antidepressants  and 
n.;rcotics  (not  with  the  major  tranquilizers,  which  they 
antagonize)  to  augment  mood  and  psychomotor  activity.  The 
efficacy  of  the  tricyclic  antidepressants  in  overcoming  episodic 
phobic  reactions  (the  panic  component  only,  not  the  second- 
ary anxiety  developed  with  chronicity)  might  be  enhanced  by 
such  combmation  with  a  stimulant,  e.g.,  methylphenidate 
(Ritalin). 

As  previously  staled,  it  would  be  dangerous  to  administer 
psychomotor  stimulants,  narcotics  or  tricyclic  antidepressants 
to  patients  receiving  MAO-inhibitors;  but  the  minor  and  major 
tranquilizers  can  safely  be  given  in  such  combination. 

Examples  of  rational  combinations  of  these  agents  that 
are  marketed  include  amitriptyline-perphenazine  (Etrafon; 
Triavil)-a  tricyclic  with  a  major  tranquilizer;  droperidol- 
fentanyl  (Inovar)-a  major  tranquilizer  with  a  narcotic  anal- 
gesic for  "neurolept  analgesia;  d-amphetamine-amobarbital 
(Dexamyl)-a  stimulant  with  an  hypnotic;  and  meprobamate- 
benactyzine  (Deprol)-a  minor  tranquilizer  with  an  anticho- 
linergic. 

Examples  of  non-rational  drug  combinations  that  are 
marketed  include  chlorpromazine-trifluoperazine  (Thorazine 
and  Stelazine)-  two  major  tranquilizers  in  concert;  and  chlor- 
promazine-d-amphetamine  (Thorazine  and  Dexecrine)-a  ma- 
jor tranquilizer  with  a  psychomotor  stimulant.  There  are  no 
therapeutic  advantages  to  be  gained  from  combinations  within 
a  single  drug  class  that  cannot  be  obtained  with  a  single 
member  selected  lor  the  particular  properties  sought  Also,  as 
mentioned  above,  major  tranquilizers  and  psychomotor  stimu- 
lants are  pharmaco-dynamic  antagonists.  If  a  major  tranqui- 
lizer is  sought  for  use  with  less  hypnotic  properties  than 
chlorpromazine,  there  are  many  such  derivatives  available  for 
use  without  the  need  lor  drug  combination. 
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COERCION  TO  VIRTUE:  THE 
ENFORCEMENT  OF  MORALS  f 

JEROME  H.  SKOLNICK* 

I.  INTRODUCTION 

WTien  law  is  conceived  as  a  tool  for  educating  the  masses 
or  for  achieving  social  order,  there  is  a  tendency  to  extend 
boundaries  of  state  control.  When  so  conceived,  law  may 
become  a  ready  instrument  for  the  achievement  of  state 
morality.  As  Leon  Lipson  describes  Soviet  Law: 

Coercion  to  virtue  is  esteemed  not  only  for  virtue's 
sake  but  also  as  a  means  of  reducing  the  incidence  of 
law  breaking.  The  number  of  violations  of  public  order 
is  swollen  by  the  difficulties  of  the  society  and  by  the 
broadly  inclusive  notion  of  what  amounts  to  a  viola- 
tion. The  more  precarious  the  equilibrium  of  the  state, 
the  greater  the  perceived  danger  of  subversion;  the 
narrower  the  line,  the  harder  it  is  not  to  deviate  from 
it.  Even  short  of  disorder,  subversion,  and  deviation, 
the  failure  to  do  one's  part  in  raising  the  wealth  of  the 
state  is  an  offense  against  the  presuppositions  of  the 
leaders  and  thus  against  the  laws  of  the  realm.  If 
homo  economicus  is  not  yet  respectable  enough  to  be 
allowed  on  the  stage,  let  his  lines  be  given  to  homo 
juridicus:   Soviet  morality   permits  the  government  to 
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.    threaten    pain    in    order  to   push   the  citizen  to   many 
,.,  '  acts    to    which    it   cannot   yet    pull   him    by   hope   of 
reward.^ 

Perhaps  the  motives  are  different,  but  the  tendency  to 
coerce  to  virtue,  to  extend  the  ambit  of  violation,  is  not 
confined  to  totalitarian  states.  Such  tendencies  are  also 
evident  in  democratic  politics.  There,  as  the  fight  over 
prohibition  illustrates,  legal  momlism  may  represent  the 
political  victory  of  a  majority  over  a  minority.  The  political 
tools  to  effect  change  also  vary.  Voting  provides  an  estab- 
lished means  of  political  redress  in  a  democracy.  Still,  that 
redress  may  be  needed  suggests  the  basic  political  character 
of  much  legal  moralism.  Whether  or  not  legislation  is  truly 
moral  is  often  a  question  of  who  has  the  power  to  define 
morality. 

The  basic  theme  of  this  article  is  that  in  a  democracy 
legal  moralism  often  represents  tendencies  of  two  related 
kinds.  First,  there  is  a  tendency  to  solve  or  ameliorate  what 
are  perceived  to  be  "social  problems"  through  the  instru- 
mentality of  law.  The  theory  seems  to  be  that  the  impo- 
sition of  a  criminal  sanction  will  deter  the  "undesii'able" 
activity,  thereby  ridding  the  society  of  the  perceived  social 
problem.  The  assumptions  and  consequences  of  such  a 
position  will  be  examined.  Second,  there  is  a  tendency  to 
assume  that  because  a  criminal  sanction  exists,  there  was 
something  like  a  "genuine"  social  problem  in  the  first 
place,  or  at  least,  one  so  serious  as  to  warrant  a  criminal 
sanction  for  those  engaging  in  the  activity.  This  article,  on 
the  contrary,  will  emphasize  the  definitional  and  political 
character  of  social  problems. 

MORALS  AND  POSITIVE  LAW 

The  most  famous  statement  on  regulation  of  the  indi- 
vidual is  doubtless  John  Stuart  Mill's  "very  simple  prin- 
ciple ,  .  .  that    the    sole    end   for   which   mankind   are   war- 


iLipson,   Host   and   Pests:    The    Fisht  Against  Parasites,    14   PROB- 
LEMS OF  COMMUNISM  7  2-7  3  (196')). 
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ranted,  individually  or  collectively,  in  interfering  with  the 
liberty  of  action  of  any  of  their  number^  is  self  protection. 
That  the  only  purpose  for  which  power  can  be  rightfully 
exercised  over  any  member  of  a  civilized  community, 
against  his  wOl,  is  to  prevent  harm  to  others.  His  own  good, 
either  physical  or  moral,  is  not  sufficient  warrant.  He 
cannot  rightfully  be  compelled  to  do  or  forbear  because  it 
will  be  better  for  him  to  do  so,  because  it  will  make  him 
happier,  because,  in  the  opinions  of  others,  to  do  so  would 
be  wise,  or  even  right.  These  are  good  reasons  for  remon- 
strating with  him  or  reasoning  with  him,  or  entreating  him, 
but  not  for  compelling  him,  or  visiting  him  with  any  evU  in 
case  he  do  othenvise."^  Mill  is  thus  opposed  to  state 
paternalism— a  man  is  entitled  to  live  his  life  in  his  own 
way  without  the  state  making  decisions  for  him  as  to  what 
is  right  and  good. 

Sir  Patrick  Devlin,  who  is  Mill's  most  articulate  modern 
critic,  accepts  Mill's  anti-paternalistic  philosophy  but  argues 
that  society  is  nevertheless  entitled  to  prevent  the  harm 
that  would  be  done  to  it  by  the  "weakness  or  vice"  of  too 
many  of  its  members.  Devlin  acknowledges  that  Mill  did 
not  overlook  this  consideration;  Mill  oven'ode  it  in  the 
interests  of  individual  freedom.  Thus,  one  dilemma  regu- 
larly faced  by  society  when  it  employs  state  power  to 
prevent  or  reduce  immorality  is:  to  what  extent  does 
individual  freedom  override  societal  interests  to  prevent 
widespread  harm?  Devlin  exemplifies  the  problem  regarding 
the  use  of  alcoholic  beverages: 

.  .  .  while  a  few  people  getting  drunk  in  private 
cause  no  problem  at  all,  widespread  dnuikenness, 
whether  in  private  or  in  public,  would  create  a  social 
problem.  The  line  between  drunkenness  that  creates  a 
social  problem  of  sufficient  magnitude  to  justify  the 
intei*vention  of  a  law  and  that  which  does  not,  cannot 
be   drawn   on    the   distinction   between   private   indul- 


2Mill,  On  Liberty  (London  1859),  in  UTILITARIANISM,  LIB- 
ERTY AND  REPRESENTATIVE  GOVERNMENT  7  2  (Everyman  ed. 
1910).  ,  _, 
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gence  and  public  sobriety.  It  is  a  practical  one,  based 
on  an  estimate  of  what  can  safely  be  tolerated 
whether  in  public  or  in  private,  and  shifting  from  time 
to  time  as  circumstances  change.  The  hcensing  laws 
coupled  with  high  taxation  may  be  all  that  is  needed. 
But  if  more  is  needed  there  is  no  doctrinal  answer 
even  to  complete  prohibition.  It  cannot  be  said  that  so 
much  is  the  law's  business  but  more  is  not.^ 

Thus,  Devlin  proposes  that  the  legal  response  ought  not  to 
be  doctrinal,  but  practical.  There  is  no  limit  on  how  far 
"society"  may  go,  on  how  far  it  may  invade  a  man's 
privacy,  if  such  an  invasion  is  "necessary  to  its  own 
integrity.'"* 

Yet  since  Mill  recognizes  the  right  of  society  to  institute 
laws  for  self-protection,  and  since  Devlin  acknowledges  that 
each  citizen  is  entitled  to  the  greatest  measure  of  personal 
freedom,  there  seems  no  principled  difference  between  the 
two.  WTiy  then  all  the  fuss?  For  a  simple  reason  which 
leads  to  complex  questions  and  responses:  given  the  "bal- 
ancing" standard  it  is  still  difficult  to  know  what  we  are 
balancing,  to  be  able  to  measure  it,  to  analyze  the  assump- 
tions underlying  our  measures,  and  to  make  pre-  and 
postdictions  on  the  basis  of  certain  measures. 

Devlin's  example  of  "widespread  drunkenness"  is  instruc- 
tive. How  do  we  find  the  "width"  or  the  "spread"  of 
drunkenness;  what  is  meant  by  "drunkenness"  for  these 
purposes;  how  do  we  know  that  measures  taken  to  suppress 
"drunkenness,"  prohibition  for  example,  will  not  only  be 
effective  in  achieving  the  non-use  of  alcoholic  beverages— if 
that  was  what  was  intended— but  will  also  not  produce 
socially  undesirable  side-effects?  As  this  article  will  con- 
tend, the  lack  of  even  a  rudimentary  social  scientific 
approach  to  the  law-and-morals  issue  has  resulted  in  de- 
plorable unclarity.  Issues  are  not  joined,  complexities  are 
bypassed,  and  empirical  evidence  ignored --with  a  distres- 
singly foggy  outcome. 


3P.  DEVLIN,  THE  ENFORCEMENT  OF  MORALS  113  (1965). 
4/d.  at  118. 
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STATE  AND  SOCIETY 

To  illustrate  some  of  the  overlooked  complexities,  let  us 
begin  by  examining  the  concept  of  society  as  it  pertains  to 
the  legal  enforcement  of  morals.  When  Devlin  writes  about 
"society"  he  seems  to  assume  a  unity  betv^een  the  col- 
lectivity and  the  State,  between  the  collective  sentiments  of 
the  population  and  the  formal  structure  of  governance.^  In 
a  discussion  of  law  and  morals,  however,  the  distinction  is 
fundamental,  although  by  no  means  dispositive  of  policy 
issues.  It  is  a  distinction  to  which  most  sociologists,  follow- 
ing Durkheim,  would  subscribe: 

The  State  ...  is  the  organ  of  social  thought.  That  does 
not  mean  that  all  social  thought  springs  from  the 
State.  But  there  £ire  two  kinds.  One  comes  from  the 
collective  mass;  it  is  made  up  of  those  sentiments, 
ideals,  beliefs  that  the  society  has  worked  out  collec- 
tively and  with  time,  and  that  are  strewn  in  the 
consciousness  of  each  one.  The  other  is  worked  out  in 
the  special  organ  called  the  State  or  government. 6 

It  is  also  a  distinction  to  which  traditional  pohtical  philo- 
sophy of  the  United  States  would  subscribe.  The  State  is  a 
creature  created  by  men;  the  society  is  a  more  natural 
phenomenon.  For  purposes  of  this  article,  generalized  atti- 
tudes toward  the  State  are  not  especially  relevant.  In  the 
United  States,  such  attitudes  liave  traditionally  evoked 
political  conflict.  Some  see  the  State  as  a  wholly  negative 
force  interfering  with  natural  social  units,  a  position  con- 
genial both  to  the  community  anarchist  and  to  the  rural 
conservative.  Others  see  the  State  as  a  positive  force,  as  a 
liberating  instrument  that  heightens  the  potential  of  the 
individual  personality  through  intelligent  and  rationally 
considered  interventions. 

Regardless  of  the  position  taken  on  the  positive  or 
negative  character  of  the  "artificial"  force,  the  State,  as 
contrasted   with  the  "natural"  force,  the  Society,  the  dis- 


5/d.  at  109. 

6r.  durkheim,  professional  ethics  and  civic  mor- 
als 79  (1958). 
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tinction  reflects  a  basic  tension  in  the  area  of  law  and 
morals.  It  suggests  two  models  concerning  the  nature  of 
legislation.  In  one  model,  all  legislation  is  perceived  as  the 
"natural"  embodiment  of  the  collective  conscience  or  of 
social  mores,  i.e.,  the  State  mirrors  the  society.  Such  a  view 
is  popularly  attributed  both  to  William  Graham  Sumner^ 
and  to  Emile  Durkheim.  Sumner,  for  example,  held  that 
many  acts  of  legislation  arose  out  of  the  mores,  and  that 
under  such  circumstances  the  law  represented  "a  crystalliza- 
tion of  the  mores  combined  with  collective  power  to 
maintain  the  status  quo."  Positive  law  became  possible 
when  a  society  attained  "the  stage  of  verification,  reflec- 
tion, and  criticism."  Under  such  circumstances,  prohibitions 
begin  to  replace  taboos  and  punishments  are  planned  to 
effect  deterrence  rather  than  revenge. 

However,  Sumner  was  especially  concerned  with  the 
deficiences  of  customary  law  and  insisted  that  the  distinc- 
tion be  maintained  between  "public  morals"  and  "positive 
law."  He  wrote  that,  "The  older  abuse  was  to  suppress 
public  morals  in  the  name  of  positive  law;  the  later  abuse  is 
to  introduce  public  morals  into  positive  law  directly  and 
immaturely,"  The  prime  matter  for  Sumner  was  "whether 
to  leave  a  subject  under  the  mores,  or  to  make  a  police 
regulation  of  it,  or  to  put  it  into  the  criminal  law."  Sumner 
specified  several  important  considerations  regarding  this 
issue.  First,  he  wanted  to  know  whether  adequate  knowl- 
edge was  at  hand  to  formulate  legal  prescriptions  that 
achieve  desired  ends,  but  without  undesu-ed  and  unplanned 
consequences.  Second,  he  was  concerned  with  the  flexi- 
bility of  formal  enactments,  as  compared  with  the  "elas- 
ticity and  automatic  self-regulation  of  custom."  Third,  he 
stressed  the  need  for  popular  support  for  the  proposal  or 
for  the  government  generally  as  a  means  of  preserving  the 
legitimacy  of  enforcement.  And  finally,  he  questioned 
whether  enforcers  have  sufficient  power  to  make  the  af- 
fected parties  comply  with  the  enactment. 


'^See  Ball,  Simpson,  &  Ikeda,  Law  and  Social  Change:  Sumner 
Reconsidered,  67  AM.  J.  SOCIOLOGY  532  (1962),  from  which  the 
following  exposition  of  Sumner's  views  was  taken. 


784 


ENFORCEMENT  OF  MORALS  145 

A  "natural  embodiment"  view  of  legislation  is  also 
sometimes  attributed  to  Durkheim.^  On  the  contrary, 
Durkheim  explicitly  distinguished  between  the  State  and  its 
legislation  and  collective  consciousness  or  collective  moral- 
ity. His  model  of  the  State  stressed  its  capacity  to  provide 
a  rational,  or  potentially  rational,  source  of  social  norms. 
Although  Durkheim  of  course  recognized  that  the  legal 
enactment  of  intolerance  and  indignation  may  perform 
positive  functions  for  social  integration,  especially  in  primi- 
tive societies,  he  also  most  clearly  emphasized  the  emer- 
gence of  the  modern  State  as  a  valuable  "rational"  struc- 
ture capable  of  containing  "natural"  irrationalities  by 
means  of  reasoned  debate  and  consideration.  Writing  as  a 
student  of  civic  morals  he  states: 

It  is  not  accurate  to  say  that  the  State  embodies  the 
collective  consiousness,  for  that  goes  beyond  the  >State 
at  every  point.  In  the  main,  that  consciousness  is 
diffused:  there  is  at  all  times  a  vast  number  of  social 
sentiments  and  so(5ial  states  of  mind  (etats)  of  all 
kinds,  of  which  the  State  hears  only  a  faint  echo.  The 
State  is  the  center  only  of  a  particular  kind  of 
consciousness,  of  one  that  is  limited  but  higher,  clearer 
and  with  a  more  vivid  sense  of  itself.  There  is  nothing 
so  obscure  and  so  indefinite  as  those  collective  repre- 
sentations that  are  spread  throughout  all  societies- 
myths,  religious  or  moral  legends,  and  so  on  .  .  .  The 
representations  that  derive  from  the  State  .  .  .  are  dis- 
tinguished from  the  other,  collective  representations 
by  their  higher  degree  of  consciousness  and  re- 
flection.^        ,.    ,  ,  '  :.     .   . 

Moreover,  this  reflective  character  of  the  State  suggests 
both  the  inherently  mutable  character  of  legal  norms  and 
the  questionable  wisdom  of  basing  policy  judgments  regard- 
ing what  legal  norms  ought  to  be  on  the  authority  of  such 
notions  as  the  common  consciousness  or  common  morality. 
Durkheim 's  position  is  not  that  the  State  ought  to  be 
swayed  by  myths  and  religious  or  moral  legends,  but  rather 
that  the  State  is  an  instrumentality  which  through  deliber- 


^See  Hart,  Social  Solidarity  and  the  Enforcement  of  Morality,  35 
U.  CHI.  L.  REV.  1,  13  (1967). 

9DURKHE11M,  supra  note  6,  at  fU).  ,'.      -  t 
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ative  and  reflective  conduct  has,  or  more  accurately,  ought 
to  have,  the  capacity  to  examine  such  manifestations  of 
"intolerance,  indignation,  and  disgust"  are  proposed  for 
lawful  enactment. 

This  ai'ticle  will  examine  the  basis  for,  and  suggest 
research  about,  the  several  components  of  the  rationale  for 
using  criminal  law  as  an  instrument  for  controlling  or 
diminishing  "im.moral"  behavior.  This  rationale  ordinarily 
makes  four  claims,  around  which  our  discussion  will  be 
organized. 

The  first  claim  is  simply  that  the  prohibited  activity  or 
the  proposed  prohibited  activity  causes  damage;  that  it  has 
serious  aiid  deleterious  effects  upon  individuals  and  upon 
the  society  in  general.  Its  practice  causes  not  merely 
personal  problems,  but  general  social  problems  of  grave 
danger  to  the  community  as  a  whole.  This  is  an  empirical 
question  in  its  broadest  sense,  raising  issues  not  only  of 
fact,  but  of  the  meaning  of  fact.  The  difficulties  involved  in 
ascertaining  such  "facts"  will  be  emphasized  below. 

The  related  second  claim  will  be  discussed  jointly  Vv^ith 
the  first,  although  it  might  well  be  given  separate  attention. 
This  is  the  question  of  "cure"  or  "rehabilitation,"  and  the 
idea  implicit  in  the  rationale  that  a  "cure"  can  be  effected. 

The  third  claim  is  that  there  is  a  societal  consensus  that 
the  activity  in  question  ought  to  be  forbidden.  WTien  the 
suggestion  is  made  that  such  activities  as  homosexuality, 
adultery,  marihuana  or  drug  use,  prostitution,  or  gambling 
be  forbidden  by  criminal  penalty,  those  who  propose 
prohibition  of  the  activity  typically  assert  that  such  prac- 
tices are  in  serious  violation  of  social  mores.  The  section  on 
societal  consensus  will  discuss  the  meaning  of  social  con- 
sensus, especially  the  politics  of  criminal  law,  as  well  as 
suggest  empirical  research  in  this  area. 

The  fourth  claim  is  that  the  principal  result  of  enforce- 
ment of  the  criminal  law  will  be  deterrence  of  the  for- 
bidden activity.  It  is  rarely,  if  ever,  suggested  that  the 
imposition  of  a  criminal  sanction  might  not  only  fail  to 
diminish  the  activity  in  question  but  that  control  through 
criminal   law    might   increase  the  incidence  of  the  activity 
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being  sanctioned  and  other  unlawful  activities.  Further- 
more, it  is  usually  assumed  that  repression  through  criminal 
law  will  not  bring  about  unanticipated  and  harmful  side 
effects.  This  article,  however,  will  concentrate  upon  the 
probabilities  and  actualities  of  such  side  effects  and  will 
suggest  further  study  along  these  lines.  Thus,  examining 
several  instances  in  which  criminal  law  has  been  used  to 
solve  or  ameliorate  social  and  moral  problems— especially 
drinking  of  alcoholic  beverages,  homosexuality,  marihuana 
and  drug  use— we  shall  attempt  to  assess  how  well  the 
rationale  for  control  through  criminal  law  has  held  up. 

II.  "EFFECTS"  AND  "CURE" 

The  description  of  "effects"  and  "cure"  is  an  enduring 
and  complex  problem  in  formulating  policy  regarding  such 
activities  as  alcohol  use,  marihuana  use,  and  homosexuality. 
Rather  than  attempting  to  describe  actual  effects  of  such 
behaviors  as  marihuana  and  drug  use,  this  section  will  point 
to  persistent  problems  in  the  methodology  of  assessment  of 
"effects"  upon  both  the  individual  and  the  society. 

A.  THE  DIFFICULTIES 

A  description  of  effects  entails  several  difficulties,  not 
the  least  of  which  is  distinguishing  independent  from 
dependent  variables.  For  instance,  do  repressive  laws  tend 
to  eliminate  social  problems  or  simply  aggravate  them. 
"Nothing  can  be  more  certain,"  wrote  Oliver  Goldsmith, 
"than  that  numerous  written  laws  are  a  sign  of  a  degenerate 
community,  and  are  frequently  not  the  consequences  of 
vicious  morals  in  a  state,  but  the  causes." ^°  Goldsmith's 
puritan  contemporaries  in  the  United  States  held  an  op- 
posite opinion.  For  them,  numerous  written  proscriptive 
laws  were  a  sign  of  a  godly  community  and  were  an 
appropriate  means  for  curbing  vicious  morals  in  a  state. 
Much  of  the  writing  on  the  effects  of  alcohol,  narcotics. 


lOA.    SINCLAIR,    PROHIBITION:    THE    ERA    OF    EXCESS    178 
(1962). 
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marihuana,  homosexuality,  and  other  "immoral"  activities 
has  been  colored  by  the  underlying  value  position  of  the 
writers  on  the  relationship  between  law  and  morals. 

Second,  a  description  of  effects  is  likely  to  be  responsive 
to  '"charges"  that  are  advanced  by  opponents  of  the 
activity.  Does  the  use  of  alcohol,  marihuana,  or  opiates 
weaken  moral  fiber?  Does  it  lead  to  crime?  Does  it  lead  to 
sexual  indulgence?  Writers  on  this  subject  feel  obliged  to 
respond  to  such  questions,  even  though  they  may  be 
unanswerable  or  not  especially  pertinent.  For  example, 
suppose  one  were  to  ask  whether  marriage  leads  to  wife- 
beating?  The  answer  to  that  question  is  obviously,  yes,  but 
not  necessarily.  The  question  as  it  is  framed  is  absurd;  it 
assumes  there  is  something  "wrong"  with  marriage,  and 
therefore  determines  the  answ^er.  The  same  bias  appears 
time  and  again  in  literature  on  marihuana,  homosexuality, 
and  drug  use. 

Third,  it  is  very  difficult  to  describe  effects  in  "ob- 
jective" terms  that  do  not  deprecate  the  activity  in  ques- 
tion. Objective  descriptions  typically  describe  the  actor  in 
the  third  person.  We  say  that  the  marihuana  user,  the  user 
of  opiates,  the  user  of  beverage  alcohol  does  certain  things 
or  experiences  certain  feelings.  To  the  extent  that  we  have 
not  ourselves  shared  his  experience,  words  like  "high"  or 
"intoxicating"  take  on  a  disparaging  connotation.  Thus,  an 
"objective"  description  may  invoke  subjective  feelings  in  an 
observer  or  listener  that  would  not  be  invoked  in  those 
who  have  experienced  the  phenomenon. 

Finally,  the  ven^'  conception  of  effects  is  based  upon  a 
normative  model  rarely  met  in  practice.  This  model  is  of 
the  perfectly  "healthy"  person  engaged  in  quiescent  activ- 
ity. Suppose  we  were  to  ask,  "what  are  the  effects  of 
playing  tennis  on  the  individual?"  In  response,  we  would 
have  to  describe  a  heightened  pulse  rate,  facial  flushing, 
sweating,  and  marked  adrenal  activity.  In  many  cases,  we 
would  observe  loss  of  breath  followed  by  feelings  of 
dizziness  and  nausea.  There  are  in  addition,  reliable  reports 
of  death  following  the  activity,  especially  among  the  middle 
aged  who  neglect  exercise.  For  some  reason,  we  could  hint, 
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this  insidious  "sport"  tempts  otherwise  responsible  men  to 
a  deadly  game.  A  fairly  frightening  sounding  chnical  picture 
could  be  described  for  a  reader  who  has  never  experienced 
a  game  of  tennis.  The  description  would  not  be  untrue,  but 
out  of  context;  it  would  have  a  far  different  effect  on  our 
reader  than  it  suggests  to  the  tennis  player.  Thus,  the  very 
"objectivity"  of  a  clinical  description  may  result  in  an 
unintended  distortion  for  the  purpose  of  assessing  social 
pohcy. 

In  addition  to  these  difficulties,  our  capacity  for  under- 
standing is  impeded  by  those  who  utilize  and  distort  facts 
for  political  purposes,  attempting  to  frighten  people  away 
from  the  behavior  in  question.  For  example,  one  of  the 
posters  issued  by  the  press  of  the  Anti-Saloon  League  in 
1913  advertised  The  Effect  of  Alcohol  on  Sex  Life.  In  bold 
black  type  it  declared  that  sex-life  was  dominated  by  a 
compelling  instinct  as  natural  as  eating  and  drinking  and 
that  the  laws  of  custom  and  modem  civilization  demanded 
that  sex  life  be  under  the  control  of  reason,  judgment,  and 
will.  Since  alcohol  made  all  natural  instincts  stronger  and 
weakened  judgment  and  will,  all  drinks  of  which  alcohol 
formed  even  a  small  part  were  harmful  and  dangerous. -^-^ 

While  such  literature  contains  some  truth,  it  is  also 
misleading.  It  suggests  that  the  physiological  effects  of 
alcohol  may  be  generalized  to  all  people,  under  all  social 
conditions.  That  implication  is  clearly  not  true.  Alcohol 
may  be  a  "dangerous"  substance— sometimes,  for  some 
people,  under  some  conditions.  But  in  fact  it  is  difficult  to 
distinguish  the  effects  of  physiological,  psychological,  and 


11     I.    Alcohol   Inflames  The  Passions,  thus  making  the  tempta- 
tions to  sex-sin  unusually  strong. 
II.    Alcohol    Decreases  The   Power   Of   Control,    thus   making 

the  resisting  of  temptation  especially  difficult. 
III.    Alcohol     Decreases     The     Resistance    Of    The    Body    To 
Disease,    thus   making   the  result  of  disease  more  serious. 
The   influence   of  alcohol   upon   sex-life   could    hardly  be 
worse,   AVOID   ALL  ALCOHOLIC  DRINK  ABSOLUTE- 
LY. 
The  control  of  sex  impulses  will  then  be  easy  and  disease, 
dishonor,  disgrace  and  degradation  will  be  avoided. 
Id.  at  51. 
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sociological  variables.  The  issue  for  the  scientist  is  to 
determine  when  and  for  whom  it  is  dangerous.  The  scientist 
must  also  determine  degrees  of  dangerousness.  For  many 
years  now,  research  has  been  conducted  on  the  effects  of 
alcohol,  research  which  could  only  be  attempted  after  the 
prohibition  amendment  was  repealed.  Still  proceeding,  this 
research  has  not  yet  given  us  completely  definitive  answers. 
It  has,  however,  suggested  that  the  physiological  and 
psychological  effects  of  alcohol  are  mediated  by  the  per- 
sonality and  the  cultural  backgrounds  of  those  who  use  it. 
The  literature  on  marihuana  and  narcotics  is  not  yet  as 
sophisticated  as  the  literature  on  alcohol.  At  present,  this 
literature  reflects  more  a  struggle  over  the  authoritativeness 
of  perceptions  of  social  reality,  than  it  does  an  attempt  to 
describe  physical,  psychological,  and  social  reality  as  ob- 
jectively as  possible.  As  Lawrence  Kolb  has  suggested,  w^e 
must:  "eliminate  from  the  minds  of  the  people  and  es- 
pecially from  the  minds  of  legislators  the  idea  that  the 
people  who  arrest  or  prosecute  drug  addicts  have  superior 
knowledge  of  drug  addiction."^-  The  Federal  Bureau  of 
Narcotics,  headed  for  many  years  by  Mr.  HaiTy  Anslinger,  a 
former  Assistant  Commissioner  of  Prohibition,  has  at- 
tempted to  shape  the  conception  of  narcotics  and  mari- 
huana use  in  terms  of  the  perception  of  social  reality  held 
by  Mr.  Anslinger.  He  writes:         : 

By  1937,  under  my  direction,  the  Bureau  launched 
two  important  steps;  first,  a  legislative  plan  to  seek 
from  Congress  a  new  law  that  would  place  marihuana 
and  its  distribution  dii'ectly  .  under  Federal  control; 
second,  on  radio  and  in  major  forums,  such  as  that 
presented  annually  by  the  New  York  Herald  Tribune,  I 
told  the  story  of  this  evil  weed  of  the  fields  and 
riverbeds  and  roadsides.  I  wrote  articles  for  magazines; 
our  agents  gave  hundreds  of  lectures  to  parents,  edu- 
cators, social  and  civil  leaders.  In  network  broadcasts  I 
reported  on  the  growing  list  of  crimes,  including 
murder  and  rape.  I  described  the  nature  of  marihuana 


12  L.   KOLB,   DRUG   ADDICTION;   A   MEDICAL  PROBLEM    172 
(1962). 
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and    its    close    kinship    to    hashish.    I    continued    to 
hammer  at  the  facts, 

I  beUeve  we  did  a  thorough  job  for  the  public  was 
alerted  and  the  laws  to  protect  them  were  passed, 
both  nationally  and  at  the  state  level.  ^^ 

Mr.  Anslinger's  conception  of  marihuana  is  as  distorted 
as  the  conception  of  alcohol  held  by  the  Anti-Saloon 
League.^'*  It  pictures  a  life  full  of  delirium,  violence,  and 
crime.  It  is  a  scene  populated  with  horror  stories,  screaming 
girls,  murdered  families  and  vicious  criminals  preying  on  the 
unsuspecting.  It  ties  marihuana  with  racketeers  and  mob- 
sters, depravity  and  sin,  evil  men  and  evil  attitudes.  This 
distorted  conception  of  marihuana  use  has  been  given  both 
international  recognition  and  status  in  the  field  of  law 
enforcement. 

From  a  sociological  point  of  view,  a  most  interesting 
issue  is  how  organizations  are  created  and  used  to  promul- 
gate a  distorted  conception  of  social  reality;  that  is,  how 
propaganda  achieves  the  status  of  authoritative  truth  via , 
organizational  manipulation.  The  process  will  be  briefly 
suggested ,  ■ 

Until  1961  there  were  four  important  bodies  concerned 
with  dangerous  drugs  on  the  international  level.  ^^  In  1925, 
the  Geneva  Convention  established  a  Permanent  Central 
(Opium)  Board  and  in  1931  the  Limitation  Convention 
established  the  Drug  Supervisor^'  Body.  The  United  Nations 
Economic  and  Social  Council  set  up  in  1946  the  Com- 
mission on  Narcotic  Drugs,  which,  among  its  other  func- 
tions,   supervised    the    operation    of    the    several    narcotic 


13H.  ANSLINGER  &  W.  OURSLER,  THE  MURDERERS-THE 
STORY  OF  THE  NARCOTIC  GANGS  38  (1961). 

i4See  H.  ANSLINGER,  THE  PROTECTORS:  NARCOTIC 
AGENTS,  CITIZENS  AND  OFFICIALS  AGAINST  ORGANIZED 
CRIME  IN  AMERICA  (1964);  H.  ANSLINGER  &  W.  OUSLER,  THE 
MURDERERS-THE  STORY  OF  THE  NARCOTIC  GANGS  (1961); 
H.  ANSLINGER  &  W.  TOMPKINS,  THE  TRAFFIC  IN  NARCOTICS 
(1953). 

15H.  ANSLINGER  &  W.  TOMPKINS,  THE  TRAFFIC  IN  NAR- 
COTICS 29  (1953);  Rciiborg,  International  Control  of  Narcotics,  22 
LAW  &  CONTEMP.  PROB.  86  (1957). 


791 


152  DRUG  ABUSE  LAW  REVIEW-1971 

conventions.  Finally,  in  1948,  the  World  Health  Organi- 
zation, another  agency  of  the  United  Nations,  formed  an 
Expert  Committee  on  Drugs  Liable  to  Produce  Addiction. 
•These  four  organizations  were  closely  connected  with  each 
other,  both  in  outlook  and  in  personnel.  The  Economic  and 
Social  Council  became  in  1946  the  appointing  authority  of 
the  eight  member  Permanent  Central  Board.  The  four 
members  of  the  Supervisory  Board  were  appointed  by  the 
Permanent  Central  Board,  the  Commission  on  Narcotic 
Drugs,  and  the  World  Health  Organization.  Throughout  the 
1950's  the  Permanent  Central  Board  and  Drug  Supervisory 
Body  had  the  same  chairman,  L.  Atzenwiler.  Atzenwiler 
represented  these  organizations  at  the  Expert  Committee  of 
the  W.H.O.  Similarly  the  Narcotics  Division  of  the  United 
Nations  is  represented  in  the  W.H.O.  Committee. 

The  permanent  representative  of  the  United  States  to 
the  United  Nations  Commission  on  Narcotics  Drugs  is 
Harry  J.  Anslinger,  who  was  Vice  Chairman  from  1954  to 
1956  and  became  Chairman  in  1957.  At  the  time,  Anslinger 
was  serving  as  head  of  the  U.S.  Federal  Bureau  of  Nar- 
cotics. The  Secretary  of  the  W.H.O.  Committee,  Argen- 
tinian professor  Pablo  O.  Wolff,  was  Anslinger 's  main 
authority  on  mai-ihuana.  R.  J.  Bouquet,  another  founding 
member  of  this  committee,  wais  Anslinger's  secondary 
authority  on  marihuana. 

By  controlling  international  organization  regarding  drugs, 
these  persons  have  succeeded  in  shaping  world  opinion  and 
policy  concerning  drugs.  They  are  able  to  do  this  by 
proliferating  bodies  and  committees  which  rely  upon  each 
other's  testimony  as  evidence  for  the  policy  outcomes  of 
the  committees  on  which  they  sit.  For  example,  at  the 
16th  Session  (1961)  of  the  Commission  on  Narcotics  Drugs, 
the  representatives  of  the  Netherlands  aiid  of  India  intro- 
duced new  studies  which  indicated  that  marihuana  is  not 
addictive  and  does  not.  lead  to  crimes  of  violence.  ^'^  This 
evidence  was  rejected  on  grounds  that  the  opinion  of  the 
W.H.O.   Expert  Committee  was  "still  valid,"  and  that  can- 


16U.N.  Comm'n  on  Narcotic  Drugs,  Report,  Supp.  9,  at  129,  U.N. 
DOC.  E  351?,  E/CN.  7/411  (1961). 
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nabis  (the  plant  from  which  marihuana  is  derived)  abuse 
definitely  comes  under  the  terms  of  its  definition  of 
addiction.  Arguing  legalistically,  the  commission  recalled 
that  it  had  agreed  that  cannabis  abuse  was  a  form  of  drug 
addiction  and  emphasized  that  any  publicity  to  the  con- 
trary was  misleading  and  dangerous.  It  thus  becomes  vir- 
tually impossible  to  introduce  at  an  international  level 
empirical  evidence  which  will  seriously  alter  the  conception 
of  the  addictive  qualities  of  marihuana  and  the  effects  of 
marihuana.  In  turn,  the  statement  by  the  international 
bodies  is  used  as  authoritative  justification  for  national 
policy  concerning  marihuana.  Thus,  rather  than  fact  de- 
termining policy,  policy  decides  fact.^^ 

The  perception  of  reality  held  by  Mr.  Anslinger  and  his 
associates  also  strongly  influences  "professional"  law  en- 
forcement. For  example,  the  Department  of  Police  Science 
and  Administration  of  Los  Angeles  State  College  describes 
the  effects  of  marihuana  as  follows: 

Marihuana,  unlike  opium,  is  an  excitent  drug.  It 
disrupts  and  destroys  the  brain  and  distorts  the  mind, 
resulting  in  crime  and  degeneracy.  It  attacks  the 
central  nervous  system,  and  violently  affects  the  men- 
tality and  five  physical  senses.  Time,  space,  and  dis- 
tance are  obliterated,  and  hallucinations  occur.  Mari- 
huana, like  cocaine,  is  the  immediate  and  direct  cause 
of  the  crime  committed.  This  drug  used  with  whisky 
intensifies  its  violent  properties.  It  gives  a  feeling  of 
exultation  and  physical  power  but,  if  continued,  the 
drug  develops  a  delirious  rage.  ^^ 

There  are  no  references  for  this  statement.  Similarly  in  the 


I'^A  more  recent  example  for  the  systematic  "inbreeding"  with 
respect  to  scientific  authorities  can  be  found  in  Twenty  Years  of 
Narcotic  Control  under  the  United  Nations,  18  BULL.  NARCOTICS 
1  (1966).  Th^  author  claims  that  the  question  of  harmful  effects  of 
cannabis  was  not  tackled  scientifically  until  1953,  when  Pablo  O. 
Wolff  was  asked  by  the  W.H.O.  Expert  Committee  to  write  a  paper 
on  this  question.  This  is,  however,  only  true  if  one  disregards,  as  the 
article  does,  the  careful  studies  rejecting  Wolff's  point  of  view.  Cf. 
Brornberg,  Marihuana  Toxication:  A  Clinical  Study  of  Cannabis  Sativa 
Intoxication,   19  AM.  J.  PSYCHIATRY  248  (1942). 

iSThis  passage  is  quoted  in  NARCOTICS  172  (J.  William  ed. 
1963). 
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works  of  Mr.  Anslinger,  there  are  either  no  references,  or 
references  to  volumes  which  are  based  upon  much  hearsay 
and  little  or  no  experimentation.^^ 

Occasionally,  Anslinger  makes  important  statements  of 
fact  without  any  reference:  e.g.,  "Physicians  who  have 
made  hundreds  of  tests  with  Cannabis  report  that  there  is 
no  way  to  predict  what  effect  it  can  have  on  the  indi- 
vidual .  .  ."^*^  In  general  our  investigations  have  revealed  a 
mythology  in  which  later  writers  cite  the  authority  of 
earlier  writers,  who  also  had  little  evidence.  We  have  found 
what  can  most  charitably  be  described  as  a  pyramid  of 
prejudice,  with  each  level  of  the  structure  built  upon  the 
shaky  foundation  of  earlier  distortions. 

Take,  for  example,  Anslinger's  latest  statement  on  the 
relationship  between  crime  and  marihuana  use  in  the  1966 
Encyclopaedia  Britanica:  "Many  emotionally  unstable  per- 
sons known  to  be  associated  with  major  crimes  prove  to  be 
marihuana  users."  "^  His  bibliography  contains  three  ref- 
erences as  support  for  this  statement: 

(1)  Maurer  &  Vogel,  Narcotics  and  Narcotic  Addiction. 
This  book  concludes  that  there  is  httle  published  evidence 
in  the  United  States  linking  the  use  of  mai'ihuana  with 
violent  crime  "although  enforcement  officers  both  here  and 
in  Canada  feel  that  there  is  a  close  relationship;  however,  in 
Asia  and  South  America  the  reverse  is  reported,  and  the 
late  Dr.  Pablo  W^olff  believed  that  there  was  a  high  inci- 
dence of  violent  crime  among  marihuana  users." '^^  Thus, 
Anslinger  relies  upon  Maurer  and  Vogel,  who  in  turn  rely 
upon  "law  enforcement,"  i.e.,  Anslinger,  as' their  source  for 
describing  the  U.S.  situation. 

(2)  Wolff,    Marihuana    in   Latin  America:    The  Threat   it 
Constitutes'^    and     The    Physical    and    Mental    Effects    of 


l^Anslinger's  lack  of  support  has  been  verified  by  the  personal 
research  of  the  author  and  his  assistants. 

20H.  ANSLINGER  &  W.  OUSLER,  supra  note  13,  at  37. 

21  Anslinger,  Marihuana,  11  ENCYCLOPEDIA  BRITANNICA  876 
(1966). 

22D.  MAURER  &  H.  VOGEL,  NARCOTICS  AND  NARCOTIC 
ADDICTION   112  (1951). 

23p.  WOLFF,  MARIHUANA  IN  LATIN  AMERICA;  THE 
THREAT  IT  CONSTITUTES  (19  19). 
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CannabLs.^'^  The  first  publication,  with  an  introduction  by 
Anslinger,  is  the  printed  version  of  a  lecture.  Mainly  relying 
on  South  American  sources,  Wolff  asserts  that  there  is 
agreement  about  the  "ominous  influence" ^""^  of  marihuana 
on  crime.  For  the  United  States  he  cites,  however,  only 
Anslinger  and  R.  P.  Walton,  a  pharmacologist  of  Anslinger's 
persuasion,  for  this  opinion  and  admits  that  others  come  to 
different  results.  Wolff  reaches  the  melodramatic  conclusion 
that  marihuana  "is  the  weed  which  sunders  the  bounds  of 
inhibition  that  make  it  possible  to  live  together  in  society; 
weed  of  the  brutal  crime  and  of  the  burning  hell;  this  weed 
which  splits  the  personality,  which  invades  the  prison  and 
the  asylum,  the  hovel  and  the  palace,  which  subjugates  the 
savage  and  the  cultured  .  .  ."^  Wolff's  second  publication  is  . 
a  shorter  version  of  the  first,  with  the  footnotes  brought  up 
to  date. 

(3)  R.  J.  Bouquet's  article  in  the  Bulletin  on  Narcotics.-'^ 
This  is  a  careful  analysis  of  the  botanical  and  pharma- 
cological aspects  of  cannabis.  Bouquet  does  not  attempt 
any  generalization  on  crime  and  marihuana. 

Anslinger's  statement  rests  therefore  on  old  South  Ameri- 
can literature,  on  Walton's  at  best  impressionistic  report, ^^ 
and  ultimately  upon  his  own  convictions.  Tragically,  this 
pyramid  of  prejudice  represents  the  authoritative  scientific 
basis  for  public  policy  concerning  marihuana. 

B.   RESEARCH  AND  POLICY 

There  is  an  inherent  problem  in  suggesting  research  on 
marihuana  and  opiate  use,  arising  out  of  the  controversial 
character  of  the  subject  matter.  The  dilemma  is  this:  By 
suggesting  research  the  writer  may  also  appear  to  be 
suggesting  that  we  do  not  yet  know  enough  to  revise  our 


24U.N.  DOC  E/CN.  7/L  91/1955. 

25P.  WOLFF,  MARIHUANA  IN  LATIN  AMERICA:  THE 
THREAT  IT  CONSTITUTES,  23  (1949). 

2fi/fi.  at  53. 

27Houquet,  Cannabis,  3  BULL.  NARCOTICS  22  (1 951 );  Bouquet, 
Cannabis,  2  BULL.  NARCOTICS  14  (1950). 

28R.  WALTON,  MARIHUANA,  AMERICA'S  NEW  DRUG  PROB- 
LEM (1938). 
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legal  policies  regarding  marihuana  use  and  narcotics  use. 
This  is  not  my  opinion.  We  already  have  enough  research  to 
reform  our  legal  policies,  provided  we  shai'e  similar  assump- 
tions as  to  the  purpose  of  these  policies. 

1.  Marihuana  ■  •  >■.''-.- 

With  marihuana,  the  pivotal  issue  is  social  reality.  The 
Federal  Bureau  of  Narcotics  and  associated  international 
agencies  have  characterized  the  marihuana  user  as  both 
addicted  and  likely  to  be  socially  dangerous.  That  is  the 
ostensible  rationale  for  our  present  policy.  The  evidence, 
however,  points  to  the  contrary.  Marihuana  use  is  neither 
addictive  nor  especially  socially  dangerous,  if  by  socially 
dangerous  we  mean  the  sort  of  violence  and  destructive 
behavior  suggested  by  Bureau  propaganda.  Marihuana  can 
be  an  intoxicating  substance— an  alternative  to  the  use  of 
beverage  alcohol. 

The  most  sophisticated  argument  for  continuing  present 
punitive  policies  is  that  the  cun'ent  widespread  use  of 
beverage  alcohol  already  presents  enough  problems,  and 
that  the  legalization  of  marihuana  would  only  further 
burden  the  society. ^^  This  "sophisticated"  argument,  how- 
ever, is  unconvincing.  First,  marihuana  is  an  alternative  to 
alcohol.  It  is  quite  possible  that  a  portion  of  those  who  use 
beverage  alcohol  would  switch  to  marihuana.  Secondly, 
marihuana  appears  to  be  less  productive  of  violent  and 
belligerent  behavior  than  beverage  alcohol. "^^  Granted  that 
these  effects  may  not  inhere  in  the  character  of  the  drug, 
but  rather  in  the  rituals  associated  with  its  use,  contem- 
porary evidence  indicates  that  the  effects  of  marihuana  are 
less  socially  dangerous  than  those  associated  with  alcohol. ^^ 


29U.S.  DEPT  OF  HEALTH,  EDUCATION  AND  WELFARE, 
NARCOTIC  DRUG  ADDICTION  PROBLEMS  47  (1958)  (Dr.  Law- 
rence Kolb  responding  to  question  regarding  potential  harmful  effects 
of  marihuana). 

30See  New  York  City,  Mayor's  Committee  on  Marihuana,  The 
Marihuana  Problem  38.17  (1944)  (on  file  in  the  University  of 
Southern  California  Law  Library). 

3lFor  the  most  careful  recent  discussion  of  the  effects  of  mari- 
huana sec  Murphy,  The  Cannabis  Habit,  A  Review  of  Recent 
Psychiatric  Literature,  15  BULL.  NARCOTICS  (1963). 


796 


ENFORCEMENT  OF  MORALS  157 

There  is  a  nice  question,  on  both  constitutional  and 
moral  grounds,  as  to  the  limits  of  criminal  law  in  sanction- 
ing certain  behaviors  in  anticipation  that  these  will  produce 
others  of  danger  to  society.  The  issue  becomes  one  of 
probability.  If  the  occurrence  of  behavior  A  is  very  likely 
to  produce  behavior  B,  about  which  there  is  no  question  as 
to  its  social  dangerousness,  then  the  sanctioning  of  behavior 
A  is  reasonable.  If,  on  the  other  hand,  the  relationship 
between  the  first  act  and  the  second  is  highly  attenuated, 
then  the  sanctioning  of  the  first,  in  the  anticipation  of  the 
occurrence  of  the  second,  becomes  unfair.  Regarding  mari- 
huana, the  second  model,  from  all  the  evidence,  seems  to 
be  the  true  one. 

If  that  is  granted,  then  criminal  sanctions  for  the  use  of 
marihuana  would  seem  to  be  ai'bitrary  and  unfair.  Re- 
strictions on  marihuana  use  should  resemble  those  regarding 
alcohol.  Marihuana  use  would  not  be  "legalized,"  but  its 
use  legally  regulated  rather  than  punished.  For  example, 
statutes  might  make  it  a  crime  to  drive  an  automobile 
under  the  influence  of  marihuana.  The  sale  of  marihuana  to 
minors  might  be  punished.  The  total  prohibition  of  mari- 
huana, however,  especially  with  the  penalties  now  imposed 
for  sale,  possession,  and  use,  are  unreasonably  harsh.  People 
are  punished  with  similar  or  greater  severity  for  using  a 
substance  that  is  midly  intoxicating  as  for  the  commission 
of  violent  and  destructive  acts. 

To  suggest  such  a  policy  is  not  to  ignore  the  need  for 
further  research.  Research  on  marihuana  use  has  been 
inhibited  by  our  legal  attitude.  Since  the  principal  issue  for 
the  justification  of  present  law  and  policy  seems  to  be  the 
perception  of  social  reality,  a  major  study  of  marihuana 
users  on  a  national  scale  is  needed.  The  study  should 
encompass  both  lower  and  middle  class  users.  Such  a  study 
would  concentrate  upon  learning  about  the  genesis  of  use, 
the  subjective  meanings  of  use  to  users,  the  reported  effects 
of  use,  the  social  backgrounds  of  users,  and  the  effects  of 
law  on  use.  If  we  assume  that  the  marihuana  laws  will 
remain  in  effect  for  a  period  of  time,  a  principal  concern 
should  be  the  consequences  of  marihuana  laws  upon  the 
authoritativeness  of  criminal  law  for  those  portions  of  the 
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population  that  use  marihuana.  If  present  policies  are 
continued,  one  of  the  most  serious  consequences  of  legal 
prohibition  of  marihuana  will  be  the  continuing  alienation 
of  the  user  from  other  moral  norms  of  the  community,  and 
especially  from  the  moral  authority  of  the  criminal  law.  We 
faced  this  issue  during  the  prohibition  era  and  we  face  it 
again  over  marihuana. 

2.  Narcotics  ,      . 

Similar  criticisms  can  be  made  regarding  our  policy  on 
opiates.  Chein,  Gerard,  Lee,  and  Rosenfeld's  The  Road  to 
H,  offers  a  detailed,  scientifically  sound  study  of  narcotics 
use  and  addiction  among  adolescent  drug  users  in  New 
York  City.^~  Its  policy  conclusions  are  most  persuasive.  The 
authors  argue  for  a  policy  of  total  medical  discretion, 
somewhat  as  follows:  One  way  to  "solve"  the  problem  of 
opiate  addiction  would  be  to  destroy  all  addicts.  An 
alternative  solution  is  to  detain  addicts  in  so-called  rehabili- 
tation centers  until  they  are  "cured."  Aside  from  its 
economic  and  social  cost,  such  a  policy  is  inhumane.  In 
effect,  it  proposes  the  establishment  of  leper  colonies  for 
addicts.  Unless  the  addict  stops  taking  narcotics  he  is  to  be 
detained,  against  his  will,  for  an  unlimited  period  of  time. 
The  addict  is  defined  as  an  occupant  of  a  sub-human 
status— entitling  us  to  banish  him  from  human  society. 

Why  should  we  do  this?  The  argument  runs  that  the 
narcotics  addict  commits  crimes.  The  reason  he  commits 
crimes,  however,  has  little  to  do  with  his  addiction,  per  se. 
He  may  be  the  sort  of  person  who  commits  crimes  anyway, 
or  if  he  commits  crimes  in  connection  with  his  addiction, 
he  does  so  because  he  needs  to  raise  money  to  obtain 
narcotics.  For  a  class  of  narcotic  addicts,  the  absence  of 
narcotics  produces  painful  symptoms,  and  it  is  quite  true 
that  by  cutting  off  a  legal  means  of  supply  for  the  addict, 
he   is   driven    into    criminality.    Regai^ding  narcotic   addicts. 


321.  CHEIN,  D.  GERARD,  R.  LEE,  &  R.  E.  ROSENFELD,  THE 
ROAD  TO  H.  NARCOTICS,  DELINQUENCY,  AND  SOCIAL 
POLICY  (1964). 
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Goldsmith's  statement  that  "written  laws  are  frequently  not 
the  consequences  of  vicious  morals  in  a  state,  but  the 
causes," "^"^  seems  most  fitting. 

Another  reason  for  our  punitive  policy  is  the  idea  that 
narcotics  addiction  is  contagious.  The  Chein  study  responds 
that  there  is  not  the  slightest  reason  to  suppose  that  a 
policy  of  total  medical  discretion  would  increase  the  num- 
ber of  addicts.  If  anything,  it  would  tend  to  inhibit  the 
introduction  of  new  cases.  The  authors  argue  that  the  logic 
of  the  expectation  of  an  increase  in  narcotics  addiction 
following  a  policy  of  total  medical  discretion  is  overly 
simple.  This  argument  runs  thus:  a  person  who  takes  a 
narcotic  must  have  received  both  the  idea  of  taking  it  and 
the  supply  from  someone  else;  therefore,  addiction  is 
contagious;  therefore,  every  addict  is  the  narcotics'  ana- 
logue of  a  "typhoid  Mary";  therefore,  anything  which 
makes  it  easier  for  addicts  to  get  along  in  the  open 
environment  will  bring  with  it  an  epidemic;  therefore, 
permitting  physicians  to  use  their  discretion  in  prescribing 
narcotics  for  addicts  is  bound  to  increase  the  number  of 
addicts.  ,  ,    -  : 

The  authors  point  out  that  these  non-sequiturs  overlook 
some  relevant  facts:  (1)  that  many  habitual  users  sought 
the  initial  supply  on  their  own;  (2)  that  the  attempt  to 
convert  others  is  not  induced  so  much  by  missionary  zeal 
as  by  a  practical  adaptation  to  the  problem  of  maintaining 
supplies  under  current  public  policy;  (3)  that  an  addict  who 
would  impulsively  or  out  of  a  desire  to  seem  important 
share  his  legally  obtained  supply  of  narcotics  with  others 
would  also  be  endangering  his  own  supply;  (4)  that  the 
pushers  in  high  use  gangs  tend  to  "lay  off"  the  most 
vulnerable  acquaintances— fellow  gang  members  who  have 
recently  returned  from  hospitalization  or  imprisonment;  (5) 
that  one  factor  making  the  use  of  narcotics  attractive  in 
delinquent  sub-culture  is  precisely  the  fact  that  it  is  illegal; 
(6)   that   it   takes    much   more   than   an   occasional  shot  to 


33See   P.    WOLFF,  supra    note    25,   at  4  8  (alluding  to  Goldsmith's 
view). 
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make  an  addict,  addiction  also  demanding  a  high  degree  of 
personal  alienation  and  psychopathology  in  addition  to 
repeated  use;  (7)  that  even  under  the  completely  open 
market  prior  to  the  Harrison  Act  the  epidemiology  of 
addiction  was  self-hmiting;  and  (8)  that  of  those  listed  as 
addicts  by  the  Federal  Bureau  of  Narcotics  sixty -five  per 
cent  are  not  again  heai'd  from  for  at  least  five  years  as  users 
of  narcotics. 

The  Chein  Study  accepts  with  equanimity  the  possibility 
that  many  addicts  who  would  take  advantage  of  the 
opportunity'  to  obtain  narcotics  from  physicians  might 
supplement  their  supplies  on  the  illegal  market.  Its  authors 
agree  that  no  true  addict  is  content  with  maintenance  doses 
because  such  dosage  levels  do  not  satisfy  his  cra\'ing; 
because  of  the  effects  of  tolerance,  they  do  not  ease  his 
anxiety,  they  do  not  give  him  release  from  tension  or 
provide  the  experience  of  the  "high."  But  the  authors  argue 
that  the  physician  should  help  the  addict  in  his  drug-taking 
strategy  much  as  physicians  help  the  diabetics  in  their 
insulin-taking  progi'am.  The  physician  can  work  with  the 
addict,  switching  dioigs  from  time  to  time,  helping  him  with 
planned  and  optimally  spaced  withdrawal,  mixing  drugs,  or 
whatever  it  takes.  Thus,  it  would  be  quite  feasible  to 
reduce  the  addict's  inducement  to  resort  to  an  illegal 
mai'ket  to  a  minimum— not  entirely,  but  a  minimum. 

The  Chein  gi'oup  also  accepts  the  idea  that  there  will  be 
a  class  of  physically  disabled  persons.  But  they  argue  that 
such  a  class  exists  already,  and  that  its  size  will  be  reduced 
significantly  through  a  policy  of  medical  discretion.  If 
addicts  are  permitted  to  maintain  their  habits,  many  will  be 
able  to  lead  useful  lives,  since  a  principal  impediment  of 
their  capacity  to  operate  as  useful  citizens  is  their  need  to 
obtain  drugs  illegally.  The  argument  of  the  Chein  research 
team  is  not  that  a  policy  of  medical  discretion  will  "solve" 
the  drug  addiction  problem,  but  that  it  is  the  most  humane 
policy  to  ameliorate  an  extremely  persistent  social  problem. 

C.   CONCLUSION 

This  sketchy  assessment  of  "effects"  and  "cure"  demon- 
strates that  the  central  sociological  problem  is  analyzing  the 
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process  of  the  construction  of  social  reality,  especially  by 
authorities.  To  suggest  that  sociologists  study  such  pro- 
cesses does  not  mean  that  they  should  not  study  the 
phenomena  that  are  the  subject  of  legislation.  On  the 
contrary,  such  studies  are  important  and  necessary.  But 
what  must  be  realized  is  that  the  terms  of  such  studies  are 
as  significant  to  their  outcome  as  the  findings.  These  terms 
or  concepts  are  by  no  means  obvious*  and  the  task  of  the 
sociologist  may  be  as  much  to  order  the  phenomena  as  it  is 
to  conduct  research  in  terms  of  definitions  of  the  phe- 
nomena that  already  prevail.  Depending  upon  how  the 
phenomena  are  given  meaning,  they  will  have  a  variable 
effect  in  the  legislative  process.  If  research  is  conducted  in 
terms  of  such  questions  as  whether  a  given  behavior 
weakens  moral  fiber,  the  findings  are  being  prejudiced. 
Similarly,  the  use  of  pharmocological  constructs  may  also 
"bias"  our  findings.  In  this  area,  especially,  the  task  of  the 
social  scientist  is  to  present  alteniative  definitions  of  phe- 
nomena, especially  deriving  from  the  subjective  viewpoint 
of  the  actor,  as  well  as  from  the  viewpoint  of  the 
authorities. 

Using  these  alternative  constructions  as  a  base,  it  should 
then  be  possible  to  examine  the  point  of  view  of  the 
authorities,  to  understand  how  they  define  such  ideas  as 
effects  and  cures,  and  how  they  introduce  these  ideas  into 
the  legal  order.  We  must  understand  how  officials  and 
legislators  decide  that  a  behavior  is  "harmful,"  how  they 
foster  studies  that  will  necessarily  develop  certain  kinds  of 
conclusions.  To  what  extent  are  such  judgments  shaped  by 
hidden  or  explicit  values?  By  relations  with  a  real  or 
supposed  constituency?  By  relations  with  other  legislators? 
By  relations  with  governmental  agencies?  Social  science 
findings  may  be  given  short  shrift  in  legislative  setting, 
under  the  pressure  of  alternative  commitments.  There  may 
well  be  a  mistrust  of  science  as  a  method  for  validating 
reality.  In  short,  the  behavior  and  attitudes  of  officials  and 
legislators  is  as  legitimate  an  object  of  study  as,  for 
example,  the  behavior  of  marihuana  and  drug  users;  and 
may  be  more  important  in  understanding  how  "scientific" 
findings    regarding    the    effects    of   "deviant"   behavior   are 
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incorporated   into   the  promulgation  and   administration   of 
law  in  this  area. 

III.   SOCIETAL  CONSENSUS  AND 
MORALS  LEGISLATION 

In  addition  to  claiming  that  certain  usages  result  in 
harmful  effects,  a  position  demanding  enforcement  of  con- 
ventional morality  through  criminal  law  typically  involves  a 
claim  that  convention  coincides  with  custom.  "Immorality," 
contends  Sir  Patrick  Devlin  "is  what  every  right-minded 
Christian  person  presumes  to  be  immoral."  According  to 
this  position,  the  behavior  in  question,  whether  it  be 
homosexuality,  adultery,  fornication,  gambling,  or  drinking, 
cannot  be  a  matter  of  individual  choice,  because  con- 
ventional morality  is  the  glue  holding  society  together. 
Therefore  it  must  be  enforced  by  the  use  of  "those 
instruments  without  which  morality  cannot  be  maintained. 
The  two  instruments  are  those  of  teaching,  which  is 
doctrine,  and  of  enforcement,  which  is  the  law."^'* 

One  serious  problem  of  this  position  is  its  assumption  of 
customary  morahty  in  a  differentiated  society  composed  of 
groups  having  primary  identification  along  ethnic,  religious, 
racial,  educational,  occupational,  and  status  lines.  There  are 
some  behaviors  which,  in  line  with  a  traditional  conception 
of  mala  in  se,  are  customarily  regarded  as  immoral,  e.g., 
murder,  robbery,  theft.  Thus,  for  those  who  advocate 
criminal  enforcement  on  moral  grounds  the  problem  is  to 
demonstrate  to  the  society  at  large  that  the  behavior  to  be 
proscribed  is  indeed  inherently  evil.  In  so  doing,  there  is 
usually  reference  both  to  fact  and  to  custom.  Suppose, 
however,  that  the  argument  from  fact  is  distorted  or 
overstated.  One  response  is  simply  to  dismiss  such  argument 
out  of  hand.  But  that  would  be  missing  the  sociological 
significance  of  these  sorts  of  contentions.  If  we  wish  to 
achieve  a  deeper  understanding  of  the  relation  between 
societal  consensus  and  the  legislation   of  morals,  the  argu- 


34p.  DEVLIN,  THE  ENFORCEMENT  OF  MORALS  25  (1965). 
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ments  of  those  whose  evidence  does  not  fit  the  facts  should 
not  be  merely  dismissed.  Their  position  may  represent  an 
identifiable  kind  of  political  response  which  does  not  stem 
solely  from  a  psychological  base  or  a  failure  of  reasoning.  A 
sociological  analysis  requires  that  we  distinguish  among 
different  kinds  of  motives  and  examine  what  a  position  on 
morals  may  represent  to  its  holders.  Or,  why  is  there  a 
claim  of  public  support  for  the  i5osition? 

A.  MORALITY  AND  SOaAL  DOMINANCE       [ 

When  an  automobile  manufacturer  attempts  to  effect  a 
reduction  in  the  excise  tax  on  automobiles,  or  when  an  oil 
and  gas  producer  seeks  to  maintain  or  increase  depletion 
allowances,  such  conduct  may  be  challenged,  but  it  is 
understood  as  rational  by  all  interested  parties.  The  self- 
interested  profit  motive  is  easily  comprehended,  with  no 
questions  asked  as  to  why  the  entrepreneur  is  behaving  as 
he  does-  even  by  those  who  oppose  him.  There  may  be 
conflict  between  consumer  lobbies  and  producer  lobbies,  or 
between  different  industries  interested  in  increasing  their 
own  profits,  but  the  motives  of  each  are  conventional  and 
understandable  to  all.  By  contrast,  the  motives  of  those 
engaged  in  moral  advocacy  are  not  so  clear,  precisely 
because  they  do  not  fall  clearly  into  the  domain  of 
appai-ent  self-interests  that  are  usually  thought  to  motivate 
human  effort.  In  the  past  decade,  there  has  been  an 
increasing  interest  on  the  part  of  sociologists,  especially 
those  concerned  with  deviance  and  social  control,  to  inter- 
pret the  basis  of  such  motivation. 

This  concern  reflects  an  emphasis  on  the  study  of 
deviant  behavior  that  places  less  stress  on  the  "deviant"  and 
his  personal  characteristics  as  the  "cause"  of  deviant  be- 
havior, than  upon  the  reaction  of  a  society  or  of  other 
individuals  which  define  the  behavior  in  question  as  de- 
viant. Thus,  Howard  S.  Becker  has  argued  in  his  influential 
book,  Outsiders  that: 

Social  groups  create  deviance  by   making  the  rules 
whose  infraction  constitutes  deviance,  and  by  applying 
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those  rules  to  particular  people  and  labeling  them  as 
outsiders.  From  this  point  of  view,  deviance  is  not  a 
quality  of  the  act  the  person  commits,  but  rather  a 
consequence  of  the  application  by  others  of  rules  and 
sanctions  to  an  'offender.'  The  deviant  is  one  to  whom 
that  label  has  been  successfully  applied;  deviant  be- 
havior is  behavior  that  people  so  label. ^^ 

Similarly,  John  Kitsuse  has  suggested  as  a  central  problem 
for  theory  and  research  in  the  sociology  of  deviance  the 
following: 

What  are  the  behaviors  which  are  defined  by  mem- 
;t  bers  of  the  group,  community,  or  society  as  deviant, 
and  how  do  those  definitions  organize  and  activate  the 
societal  reactions  by  which  persons  come  to  be  dif- 
ferentiated and  treated  as  deviants?  In  formulating  the 
problem  in  this  way,  the  point  of  view  of  those  who 
interpret  and  define  behavior  as  deviant  must  ex- 
plicitly be  incorporated  into  a  sociological  definition 
of  deviance.  Accordingly,  deviance  may  be  conceived 
as  a  process  by  which  the  members  of  a  group, 
community,  or  society  (1)  inteipret  behavior  as  de- 
viant, (2)  define  persons  who  so  behave  as  a  certain 
kind  of  deviant,  and  (3)  accord  them  the  treatment 
considered  appropriate  to  such  deviants. 36 

Becker,  in  particular,  has  been  interested  in  analysis  of 
the  motivations  of  individuals  or  social  groups  that  "create" 
deviance,  especially  those  that  "create"  crime.  He  regards 
people  who  take  the  initiative  in  reordering  the  content  of 
rules  as  "moral  entrepreneurs,"  the  prototype  being  the 
crusading  reformer.  Becker  is  not  ungenerous  in  assessing 
the  motives  of  moral  crusaders.  He  recogiiizes  that  they 
possess  not  only  the  motive  of  the  meddling  busybody  but 
also  the  spiiit  of  the  humanitarian.  "It  is  appropriate,"  he 
writes,  "to  think  of  reformers  as  crusaders  because  they 
typically  believe  that  their  mission  is  a  holy  one.  The 
prohibitionist  serves  as  an   excellent  example,  as  does  the 


35H.  BECKER,  OUTSIDERS:  STUDIES  IN  THE  SOCIOLOGY  OF 
DEVIANCE  9  (1963). 

36KiLsuse,  Societal  Reaction  to  Deviance:  Problems  of  Theory  and 
Method  in  THE  OTHER  SIDE:  PERSPECTIVES  ON  DEVIANCE  SS 
(H.  Becker  ed.  1964). 
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person  who  wants  to  suppress  vice  and  sexual  delinquency 
or  the  person  who  wants  to  do  away  with  gambling." "^^ 

The  motivation  of  moral  entrepreneurship  is  explored  in 
greater  detail  in  Joseph  Gusfield's  analysis  of  the  tem- 
perance movement.  The  movement  to  suppress  the  use  of 
alcoholic  beverages  was  part  of  a  general  effort  to  improve 
the  human  condition.  "Temperance"  supporters  were  to  be 
found  prominently  in  such  related  movements  as  Sabbatar- 
ianism, abolition,  women's  rights,  agrarianism,  and  in 
humanitarian  attempts  to  improve  the  lot  of  the  poor. 
There  was  a  great  concern,  especially  on  the  part  of  the 
WCTU,  to  improve  the  welfare  of  the  lower  classes,  to 
secure  penal  reform,  to  shorten  working  hours,  to  raise 
wages  for  workers,  to  improve  working  conditions,  to 
abolish  child  labor,  and  to  protect  working  girls  from  the 
exploitation  of  men."^^ 

For  those  whose  immediate  interests  are  being  gratified 
within  the  framework  of  the  established  and  operative 
social  system,  the  intense  dedication  of  a  moral  crusader 
may  appear  erratic  and  be^^ond  understanding.  But  if  the 
crusader's  concern  with  a  mora.l  issue  is  perceived  as 
symbolic  of  the  preservation  or  assertion  of  a  style  of  living 
that  represents  a  configuration  of  values,  then  the  crusader 
may  be  rational  in  his  own  terms.  Stated  another  way, 
today  the  weight  of  "liberal  and  informed  thinkiiig"  on  the 
subject  of  drinking  would  doubtless  argue  that  while  social 
drinking  may  sometimes  result  in  medical  and  social  prob- 
lems, the  use  of  alcoholic  beverages  should  not  be  pro- 
hibited by  criminal  law.  But  from  the  viewpoint  of  the 
prohibitionist  advocate  of  the  early  twentieth  century,  the 
issue  of  national  prohibition  was  not  merely  a  question  of 
drinking;  it  involved  a  test  of  strength  between  conceptions 
of  social  order:  on  the  one  side,  the  social  order  associated 
with  the  villages  and  farms  and  sectarian  and  fundamental- 
ist Christianity;  on  the  other  side,  the  threat  posed  by  the 
ever  increasing  social  influence  and  style  of  urban  life,  of 


37H.  BECKER,  OUTSIDERS,  supra  note  35,  at  14  8. 
^8J.    GUSFIELD,    SYMBOLIC    CRUSADE:    STATUS    POLITICS 
AND  THE  AMERICAN  TEMPERANCE  MOVEMENT  3  (1963). 
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industrialization,  of  a  Romanized  and  Anglicized  Christian- 
ity, and  of  immigration.  Thus,  for  the  prohibitionist,  legal- 
ization of  social  drinking  represented  the  subversion  of  a 
way  of  life.  As  Walter  Lippmann  wrote  in  1927,  when  it 
was  becoming  increasingly  evident  that  the  dominion  of 
rural  America  was  waning  in  American  life: 

The  evil  which  the  old  fashioned  preachers  ascribe 
to  the  Pope,  to  Babylon,  to  atheists,  and  to  the  devil, 
is  simply  the  new  urban  civilization  with  its  irresistible 
scientific  and  economic  and  mass  power.  The  Pope, 
the  devil,  jazz,  the  bootleggers,  are  a  mythology  which 
expresses  symbolically  the  impact  of  a  vast  and  dread- 
ed social  change.  The  change  is  real  enough.  .  .  . 
The  defense  of  the  Eighteenth  Amendment  has,  there- 
fore, become  much  more  than  a  mere  question  of 
regulating  the  liquor  traffic.  It  involves  a  test  of 
strength  between  social  orders,  and  when  that  test  is 
concluded,  and  if,  as  seems  probable,  the  Amendment 
breaks  down,  the  fall  will  bring  down  with  it  the 
dominion  of  the  older  civilization.  The  Eighteenth 
Amendment  is  the  rock  on  which  the  evangeliccQ 
church  militant  is  founded,  and  with  it  are  involved  a 
whole  way  of  life  and  an  ancient  tradition.  The 
overcoming  of  the  Eighteenth  Amendment  would 
mean  the  emergence  of  the  cities  as  the  dominant 
force  in  America,  dominant  politically  and  socially  as 
they  ai'e  already  dominant  economically. 39 

The  absence  of  societal  consensus  did  not  deter  the 
ardent  advocate  of  prohibition.  On  the  contrary,  that 
public  opinion  seemed  increasingly  to  be  marshalled  against 
his  cause  spurred  him  to  advocacy.  Public  opinion  was  for 
him  not  irrelevant  but  subject  to  a  different  interpretation 
than  the  ''moderate  liberal"  would  make  of  it.  The  growth 
of  the  "forces  of  evil"  demanded  an  even  greater  commit- 
ment to  the  good  cause,  which  w^as  the  dominance  of 
sectarian  Christianity  in  the  echelons  of  government,  in  the 
respect  accorded  to  his  way  of  thinking,  in  the  social 
position  of  the  sectarian  Christian  in  the  community. 

But  the  Wickersham  Commission  observed  in  1931  that: 


39\V.  LIPPMAN,  MEN  OF  DESTINY  28-3]  (1927). 


78-612  O  -  77  -  61  -  Vol.  I 


806 


ENFORCEMENT  OF  MORALS  167 

It  is  safe  to  say  that  a  significant  change  has  taken 
place  in  the  social  attitude  toward  drinking.  This  may 
be  seen  in  the  views  and  conduct  of  social  leaders, 
business  and  professional  men  in  the  average  com- 
munity. It  may  be  seen  in  the  tolerance  of  conduct  at 
social  gatherings  which  would  not  have  been  possible  a 
generation  ago.  It  is  reflected  in  a  different  way  of 
regarding  drunken  youth,  in  a  change  in  the  class  of 
excessive  drinkers,  and  in  the  increased  use  of  distilled 
liquor  in  places  and  connections  where  formerly  it  was 
banned.  It  is  evident  that,  taking  the  country  as  a 
whole,  people  of  wealth,  business  men  and  profes- 
sional men,  and  their  families,  and,  perhaps,  the  higher 
paid  workingmen  and  their  families,  are  drinking  in 
large  numbers  in  quite  frank  disregard  of  the  declared 
policy  of  the  National  Prohibition  Act.^o 

The  subjective  side  of  the  sense  of  status  decline  is  given 
by  one  of  Joseph  Gusfield's  W.C.T.U.  interviewees  who 
lamented:  "We  were  once  an  accepted  group.  The  leading 
people  would  be  members.  Not  exactly  the  leading  people, 
but  upper-middle  class  people  and  sometimes  the  leaders. 
Today  they'd  be  ashamed  to  belong  to  the  WCTU.  .  .  . 
Today  it's  kind  of  lower-bourgeois.  It's  not  fashionable  any 
longer  to  belong.'"*^ 

Such  a  statement  discloses  something  fundamental  about 
the  relation  between  societal  consensus  and  the  regulation 
of  public  morality.  For  those  who  affirm  a  strong  moral 
position,  the  capacity  to  regulate  public  morality  may 
document  their  status  in  society.  In  contrast  to  conven- 
tional politics,  power  is  required  to  achieve  status,  not  to 
achieve  wealth.  As  Gusfield  puts  it  in  a  later  elaboration  of 
his  thesis,  "The  fact  of  affirmation  through  acts  of  law  and 
government  expresses  the  public  worth  of  one  set  of  norms, 
of  one  sub-culture  vis-a-vis  those  of  others.'"*^ 


40NATIONAL  COMMISSION  ON  LAW  OBSERVANCE  AND  EN- 
FORCEMENT, REPORT  ON  THE  ENFORCEMENT  OF  THE  PRO- 
HIBITION LAWS  OF  THE  UNITED  STATES,  H.R.  DOC.  NO.  722, 
71st  Cong.,  3d.  Sess.  21  (1931). 

41 J    GUSFIELD,  supra  note  38,  at  129. 

"* '-^Gusfield,  Moral  Passage:  The  Symbolic  Process  in  Public  Desig- 
nations of  Deviance,  15  SOCIAL  PROB.  17  5,  178  (1967). 
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The  greater  the  commitment  to  a  declining  way  of  life, 
the  more  important  is  validation  of  public  recognition 
through  public  power.  Genuine  custom  requires  less  State 
support  than  mere  convention,  which  is  spurious  custom. 
Thus,  in  this  instance  the  once  dominant  WCTU'er  reveals 
the  personal  psychology'  of  the  deviant.  She  is  now  the 
■'outsider,"  by  social  definition.  Drinking  has  become  part 
of  the  American  way  of  life,  and  those  who  continue  to 
seek  its  prohibition  are  ejected  from  its  mainstream. 

B.   RESPONSES  TO  CRIMINAL  ENFORCEMENT 

The  debate  over  the  Wolfenden  report '^  illustrates  several 
types  of  response  to  questions  of  societal  morality.  In  June 
of  1957,'  the  Wolfenden  Committee  recommended  that 
homosexual  acts  between  consenting  adult  males  should  be 
taken  out  of  the  criminal  law.  There  were  certain  individual 
reservations,  but  only  one  dissent  from  the  main  recom- 
mendation. Mr.  James  Adair's  dissent'^'*  is  long  and  detailed, 
but  can  fairly  be  characterized  as  straightforward  disap- 
proval and  opposition.  Homosexuality  represents  for  him 
not  a  medical  or  a  social  problem,  but  a  moral  failure. 
Thus,  an  alteration  of  the  criminal  sanction  can  only  have  a 
detrimental  effect  on  the  developing  characters  of  young 
people. "^^  Like  many  of  those  who  advocated  prohibition, 
he  is  clearly  a  man  of  high  moral  principle  who  does  not 
care  to  see  his  conception  of  social  order  diluted.  Mr. 
Adair's  dissent  typifies  the  critical  response  that  regards  any 
change  as  a  threat  to  cherished  fundamental  values. 

Sir  Patrick  Devlin's  initial  response  was  likewise  fearful 
of  the  subversion  of  a  way  of  life.  Sir  Patrick  drew  an 
analogy  between  the  suppression  of  vice  and  the  suppres- 
sion of  surversive  activities,  writing  as  follows: 


43GREAT  BRITAIN'S  COMMITTEE  ON  HOMOSEXUAL  OF- 
FENSES AND  PROSTITUTION,  THE  WOLFENDEN  REPORT  (pub- 
lished in  the  LTnited  States  by  Stein  and  Day  with  the  permission  of 
Her  Majesty's  Stationery  Office  1963)  (hereinafter  cited  as  WOLFEN- 
DEN REPORT). 

44/(y.  at  192. 

45/c/.  at  117-23. 
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Society  is  entitled  by  means  of  its  laws  to  protect 
:,i  itself  from  dangers,  whether  from  within  or  without. 
Here  again  I  think  that  the  political  parallel  is  legiti- 
mate. The  law  of  treason  is  directed  against  aiding  the 
king's  enemies  and  against  sedition  from  within.  The 
justification  for  this  is  that  established  government  is 
necessary  for  the  existence  of  society  and  therefore  its 
:  safety  against  violent  overthrow  must  be  secured.  But 
an  established  morality  is  as  necessary  as  good  govern- 
ment to  the  welfare  of  society.  Societies  disintegrate 
from  within  more  frequently  than  they  are  broken  up 
by  external  pressures.  There  is  disintegration  when  no 
common  morality  is  observed  and  history  shows  that 
the  loosening  of  moral  bonds  is  often  the  first  stage  of 
disintegration,  so  that  society  is  justified  in  taking  the 
same  steps  to  preserve  its  moral  code  as  it  does  to 
preserve  its  government  and  other  essential  institu- 
:  tions.  The  suppression  of  vice  is  as  much  the  law's 
,  business  as  the  suppression  of  subversive  activities;  it  is 
no  more  possible  to  define  a  sphere  of  private  moral- 
ity than  it  is  to  define  one  of  public  subversive 
activity. 46      •  • 

Even  Devlin's  sympathizers,  to  say  nothing  of  his  critics, 
find  this  emphasis  difficult  to  defend.  Eugene  V.  Rostow, 
in  an  article  that  is  generally  laudatory  to  Devlin,  regrets 
the  analogy  and  asserts  that  the  wise  Rile  is  for  the  law  to 
do  as  little  as  possible  in  the  political  sphere  of  morals.'*'^ 

Rostow  is  equally  critical  of  another  of  Devlin's  themes 
—namely,  his  outspoken  and  affirmative  view  of  the  pri- 
macy of  the  Christian  religion  in  the  law.  Although  Devlin 
later  speaks  of  practicality,  he  appears  in  his  first  lecture  to 
reflect  the  thinking  typical  of  those  who  assert  the  domi- 
nance of  their  own  moral  position,  and  who  are  willing  to 
use  all  means  available,  including  the  sanctions  of  the 
criminal  law,  to  maintain  theii-  hegemony.  As  he  says: 

Society  cannot  live  without  morals.  Its  morals  are 
those  standards  of  conduct  which  the  reasonable  man 
approves.    A   rational    man,   who   is  also   a  good  man, 


4^'P.  DEVLIN,  THE  ENFORCEMENT  OF  MORALS  13-14  (1965). 
I'E.      ROSTOW,      THE      SOVEREIGN      PREROGATIVE:      THE 
SUPREME  COURT  AND  THE  QUEST  FOR  LAW  4b  (1962). 
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may  have  other  standards.  If  he  has  no  standards  at  all 
he  is  not  a  good  man  and  need  not  be  further 
considered.  If  he  has  standards,  they  may  be  ver>^ 
different;  he  may,  for  example,  not  disapprove  of 
homosexuality  or  abortion.  In  that  case  he  will  not 
share  in  the  common  morality;  but  that  should  not 
make  him  deny  it  is  a  social  necessity.  A  rebel  may  be 
rational  in  thinking  that  he  is  right  but  he  is  irrational 
if  he  thinks  that  society  can  leave  him  free  to  rebel. 48 

The  other  main  line  of  criticism  of  the  Wolfenden 
recommendations  reflected  a  practical  orientation,  question- 
ing whether  the  report  was  not  "way  ahead  of  public 
opinion."  The  report  itself  took  account  of  public  opinion 
as  a  factor,  but  did  not  consider  it  determinative  unless  a 
legal  enactment  is  "markedly  out  of  tune"  with  public 
opinion. '^^  The  committee  did  not,  however,  regard  its 
recommendations  as  being  in  that  class: 

We  have  had  to  consider  the  relationship  between  law 
and  public  opinion.  It  seems  to  us  that  there  are  two 
over-definitive  views  about  this.  On  the  one  hand,  it  is 
held  that  the  law  ought  to  follow  behind  public 
opinion,  so  that  the  law  can  count  on  the  support  of 
the  community  as  a  whole.  On  the  other  hand,  it  is 
held  that  a  necessary  purpose  of  the  law  is  to  lead  or 
fortify  public  opinion.  Certainly  it  is  clear  that  if  any 
legal  enactment  is  markedly  out  of  tune  with  public 
opinion  it  will  quickly  fall  into  disrepute.  Beyond  this 
we  should  not  wish  to  dogmatise,  for  on  the  matters 
which  we  are  called  upon  to  deal  we  have  not 
succeeded  in  discovering  an  unequivocal  public  opin- 
ion, and  we  have  felt  bound  to  try  to  reach- conclu- 
sions for  ourselves  rather  than  to  base  them  on  what  is 
often  transient  and  seldom  precisely  ascertainable. ^o 

Public  opinion  polls  seemed  to  confirm  the  acute  division 
of  opinion  anticipated  by  the  committee.  The  Gallup  poll 
reported  47%  believed  homosexuality  should  be  a  crime, 
38%   believed    homosexuality    should    not  be  a  crime,  and 


48p.  DEVLIN,  supra  note  46,  at  24-25. 
49\vOLFENDEN  REPORT,  at   16. 
50WOLFENDEN  REPORT,  at  10. 
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15%  were  undecided. ^^  A  poll  taken  by  the  Daily  Mirror  of 
its  readers  found  50%  to  favor  a  change  in  the  law.^^  Two 
national  dailies,  however,  the  Daily  Express  and  the  Daily 
Mail  came  out  vehemently  and  iniplacably  against  the 
report, ^"^  C.  H.  Rolph  commented  in  the  New  Statesman 
that  the  "startled  vehemence  of  the  attack  on  the  pro- 
posal" by  parts  of  the  press  would  be  more  important  in 
determining  parliamentary  response  than  the  results  of 
polls.  "Despite  the  News  Chronicle  and  Daily  Mirror  public 
opinion  polls,  showing  respectively  38  percent  and  nearly 
50  per  cent  in  favor  of  a  change  in  the  law,  no  government 
will  be  likely  to  propose  it  until  much  more  work  has  been 
done  on  public  opinion."^"* 

Rolph  was  correct.  In  matters  of  public  morals,  a  vocal 
minority  may  prove  politically  more  effective  than  a  major- 
ity, especially  if  the  majority  has  no  vested  interest  in  the 
outcome.  In  the  controversy  the  polls  were  almost  never 
cited  as  evidence.  Most  participants  in  the  controversy 
relied  on  more  impressionistic  criteria,  such  as  press  re- 
action or  public  statements  of  well  known  individuals  and 
organizations.  For  example.  Archbishop  Fisher  of  Canter- 
bury, after  the  Church  Assembly  voted  155  to  138  in  favor 
of  the  Report,  said  that  the  decision  the  assembly  had 
taken  with  regard  to  the  recommendations  about  homo- 
sexuality probably  represented  fairly  the  opinion  of  the 
vast  number  of  the  people.^  The  Times  later  quoted  this 
opinion  in  a  leading  article,  arguing  that  "the  majority  of 
well-informed  people  are  now  clearly  convinced  that  these 
laws  are  unjust  and  obsolete.  .  .  ."^ 

The  Conservative  Government,  however,  took  a  different 
view.  The  Lord  Chancellor  told  the  Hdusc  of  Lords  in  the 


51L0ND0N  NEWS  CHRONICLE,  Sept.  10,  1957,  at  17,  col.  B. 

52RoIph,  Wolfenden  Revisited,  44  NEW  STATESMAN  373  (1957). 

^^Sec  Williams,  Fleet  Street  Notebook,  44  NEW  STATESMAN 
310  (1957). 

^-iRolph,  supra  note  52,  at  373. 

55THE  TIMES  (London),  Nov.  15,  1957,  at  7,  col.  1  (here,  as  in 
all  following  quotations  from  THE  TIMES,  we  are  quoting  the 
TIMES'  paraphrase). 

56THE  TIMES  (London),  Nov.  20,  1957,  at  5,  col.  3. 
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first  Wolfenden  debate  that  "the  Government  did  not  think 
that  the  general  sense  of  the  community  was  with  the 
committee  in  this  recommendation."^'^  Shortly  before  the 
1960  debate  in  the  House  of  Commons  this  conservative 
position  was  challenged  in  an  editorial  of  the  Times,^^  and 
in  articles  by  Wolfenden^'''  and  A.  L.  Ayer.  Ayer  wrote; 

It  has  been  said  .  .  .  that  public  opinion  is  not  ready 
for  the  change.  As  a  statement  of  fact  this  is  not  easy 
to  discuss  since  no  scientific  inquiry  into  the  state  of 
public  opinion  on  this  question  has  been  undertaken. 
It  is  not  known  what  answers  people  would  give  if  the 
issue  were  put  to  them  clearly.  I  think  it  probable 
indeed  that  a  majority  would  be  found  to  disapprove 
of  homosexuality.  .  .  .  But  from  the  fact  that  a  person 
disapproves  of  homosexual  practices  it  does  not  follow 
that  he  thinks  they  should  be  treated  as  crimes.  Such 
evidence  as  there  is  available,  for  example  of  the 
public's  reaction  to  the  Montagu  case,  does  not  suggest 
that  there  is  general  satisfaction  with  the  way  the  law 
now  operates,  or  a  strong  majority  opinion  that  it 
should  not  be  changed. 

Moreover,  even  if  it  were  established  that  the  major- 
ity of  the  public  was  in  favor  of  leaving  things  as  they 
are,  this  would  not  relieve  the  members  of  parliament 
from  the  responsibility  of  fomiing  their  own  judg- 
ments and  acting  in  accordance  with  them.  They 
should  take  the  state  of  public  opinion  into  account, 
but  they  have  not  to  be  entirely  guided  by  it.  It  is  not 
and  should  not  be  a  principle  of  government  that 
social  refonn  must  wait  upon  a  favorable  plebiscite. co 

But  in  the  House  of  Commons  conservative  speakers 
repeated  the  notion  that  there  would  be  "grave  dangers 
attaching  to  general  relaxation  of  the  deterrent" '^^  and  that 
"gi-eat  harm  would  be  done."^^  Labour  MP  Dr.  Broughton 


57THE  TIMES  (London),  Dec.  5,  1957,  at  2,  col.  6. 

58THE  TIMES  (London),  June  29,  1960,  at  7,  col.  6. 

59Wolfenden.  Ahead  of  Public  Opinion?  47  NEW  STATESIVLAN 
941  (1960). 

«OAyer,  Homosexuals  and  the  Law,  47  NEW  STATESMAN  908 
(1960). 

eiRemarks  of  M.  P.  Shepherd,  THE  TIMES  (London),  June  30, 
1960,  at  5,  col.  4. 

^2Remai-ks  of  M.  P.  Lagden,  id.  at  col.  6. 
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suggested  that  homosexuals  are  "behind  the  present  small 
wave  of  pressure.  Was  it  not  possible  that  they  wished  to 
ignore  public  opinion?"  Home  Secretary  Butler  stressed  the 
necessity  to  educate  public  opinion,  but  he  also  developed 
a  new  justification  for  non-action:  "In  a  period  when 
religious  and  ethical  restraints  were  weak  .  .  .  the  criminal 
law  acquired  a  special  significance."  It  could  not  be  abolish- 
ed or  liberalized  as  long  as  the  "second  line  of  defense," 
i.e.,  the  ethical  restraint,  is  not  strong  enough.^^ 

Four  years  later,  the  then  Home  Secretary  Brooke  still 
took  the  same  stand. *^'^  But  supporters  of  the  Wolfenden 
Report  began  now  to  insist  that  there  had  been  a  change  in 
public  opinion.  The  chairman  of  the  Council  of  Churches 
advisory  group  on  sex,  marriage,  and  the  family,  Mr.  Greet, 
argued  at  the  annual  meeting  of  the  Council  of  Churches  as 
follows:  The  main  reasons  for  the  parliamentary  inaction 
"was  the  memory  of  the  national  controversy  which  raged 
at  the  time  of  the  publication  of  the  report  and  the 
evidence  of  a  large  body  of  opinion  variously  expressed  in 
highly  emotional  terms  against  the  opinion  of  the  Wolfen- 
den Committee.  .  .  .  Members  of  the  group  were  unanimous 
that  there  has  been  as  steady  movement  both  within 
society  generally  and  more  particularly  within  the  churches 
that  was  closer  to  the  general  standpoint  of  the  com- 
mittee."^^ When  Mr.  Abse,  the  Labour  MP,  tried  to  intro- 
duce a  private  bill  on  homosexuality  in  1965,  he  said  he 
believed  that  public  opinion  had  changed. ^^  What  may 
ultimately  have  proved  most  persuasive  in  a  political  sense 
was  a  letter  to  the  Times,  May  11,  1965,  signed  by  Lord 
Devlin    and    other    Lords,    emphasizing    the    alteration    in 


63THE  TIMES  (London),  June  30,  1960,  at  5,  col.  1. 
^^This  is  an  impoi-tant  matter,  but  it  is  essentially  one  in  which 
the  Government  must  take  account  of  the  climate  of  public  and 
parliamentary  opinion.  A  motion  calling  for  the  implementation 
of    the    Wolfenden    Committee    recommendations    was    heavily 
defeated   on    a   free   vote   in  this  house  in   1960,  and   I  have  no 
evidence  that  there  has  been  any  material  change  in  the  balance 
of  opinion  since  then. 
THP:  times  (London),  April  17,  1964,  at  4,  col.  1. 
^^Id.,  Oct.  22,  1964,  at  8,  col.  2. 
66/d.,  Mav  12,  1965,  at  7,  col.  4. 
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public  opinion,  as  reflected  in  the  endorsement  of  the 
Wolfcnden  proposal  by  leading  groups,  especially  by  leading 
church  groups,  and  urging  the  Labour  Government  to  act.^^ 
This  letter  suggests  that  although  the  public  opinion  polls 
may  not  have  had  a  dii-ect  effect,  their  findings  maj'^  have 
influenced  leading  gi*oups  in  the  community,  which,  in 
turn,  influenced  some  of  those  initially  opposed  to  the 
report,  such  as  Lord  Devlin.  Final  passage  of  a  bill  legal- 
izing consenting  relations  between  adult  homosexuals  came 
in  the  summer  of  1967.^^ 

C.   CONCLUSION  AND  RESEARCH  SUGGESTIONS 

Social    order   is  both   a  constant  and  a  variable.   It  is  a 
constant    insofar    as    all    societies    require    a    measure    of 


Sir,— In  1957  the  Wolfenden  Committee  recommended,  after 
three  years'  study  of  the  evidence,  that  homosexual  behaviour 
between  consenting  adults  in  private  should  no  longer  be  a 
criminal  offense.  This  proposal  has  been  endorsed  by  the  British 
Council  of  Churches,  the  Church  Assembly,  and  the  Moral 
Welfare  Council  (now  the  Board  of  Social  Responsibility)  of  the 
Church  of  England,  "a  Roman  Catholic  Advisory  committee 
appointed  by  the  late  Cardinal  Griffin,  the  Methodist  Church, 
and  leading  spokesmen  of  many  other  Christian  denominations, 
as  well  as  prominent  humanists.  It  has  received  the  support  of 
the  Howard  League  for  Penal  Reform  and  the  Institute  for 
Study  and  Treatment  of  Delinquency,  and  also  of  other  experts 
in  criminology,  including  several  judges,  as  well  as  of  very  many 
doctors,  psychiatrists  and  social  workers. 

The  great  majority  of  national  daily  and  weekly  newspapers 
have  strongly  and  consistently  advocated  the  reform.  In  Febru- 
ary of  this  year  a  resolution  calling  for  its  enactment  was 
passed  by  the  Liberal  Party  Council,  and  it  has  also  been 
supported  by  many  individuals  and  groups  in  both  the  Labour 
and  Conservative  Parties.  Seven  years  ago  a  distinguished  list  of 
signatories  wrote  in  your  columns  that  the  existing  law  clearly 
no  longer  represented  either  Christian  or  Liberal  opinion  in  this 
country,  and  that  its  continued  enforcement  would  do  more 
harm  than  good  to  the  community  as  a  whole.  We  hope  that  in 
response  to  the  Motion  calling  attention  to  the  Wolfenden 
Committee's  recommendations,  which  Lord  Arran  is  to  movo  m 
the  House  of  Lords  on  May  12  Her  Majesty's  Government  will 
now  recognize  the  necessity  for  this  reform  and  will  introduce 
legislation. 

Id.,  May  11,  1965.  at  13,  col.  1. 

*^^In     July,     1906,     the     House     of     Commons    gave    the    "Sexual 

Offences   BiH"~introduced   as  a  private  bill-  a  244  to  100  majority  at 

first  reading.  Sc^  Id     .luly  6,  1906.  at  7,  coi.  3. 
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regularity  and  predictability.  It  is  a  variable  insofar  as  a 
wide  variety  of  social  organization  and  rules  have  been 
demonstrated  to  satisfy  that  need.  Social  order  in  the  sense 
of  regularity  and  predictability  of  behavior,  of  an  ongoing 
functioning  society,  does  not  require,  for  example,  the  rule 
of  capital  punishment,  or  a  criminal  sanction  against  the 
use  of  alcoholic  beverages,  or  the  sale  of  goods  for  private 
profit.  Yet  the  history  of  human  society  is  not  the  history 
of  disinterested  inquiry.  On  the  contrary,  men  will  fight, 
often  in  the  name  of  truth  and  necessity,  for  the  preserva- 
tion of  myths,  legends,  and  beliefs  that  constitute  a  cherish- 
ed, way  of  life.  In  the  process,  reason  becomes  tarnished, 
and  ideology  contaminates  fact  and  judgment.     • 

The  task  of  the  social  scientist  is   primarily  to  separate 
fact  and  judgment  and  value.  This  is  especially  necessary  in 
the  area  of  law   and  morals,  because  moral  judgments  are 
frequently  sustained   on  the  basis  of  presumed  facts,  some 
of  which   the  social  scientist  can  find  only  Vvith  difficulty. 
More   important,   even    if   facts    are    found,  their  relevance 
may  be  more  or  less  salient,  depending  upon  those  who  are 
utiUzing    the    facts    for    decision-making.    For    example,    it 
would  seem  relevant  from   the  British  experience  with  the 
Wolfenden  report  to  have  studies  of  public  opinion  on  the 
issue  of  law  and  morals.  From  this,  however,  it  should  not 
be  inferred  that  public  opinion  ought  to  be  dispositive  as  to 
poUcy.  But  we  may   assume  that  on  various  issues,  public 
opinion  will  be  divided  and  will  depend  on  the  alternatives 
presented    to   those   interviewed.    For   example,   instead    of 
asking  whether  or  not  homosexuality  ought  to  be  taken  out 
of    the    criminal    law,    alternatives    might    be    offered    the 
interviewee,  such  as  having  the  behavior  in  question  regu- 
lated by  medical  doctors,   or  social   workers,   or  psycholo- 
gists. There  is  surely   a  difference  between  simple  removal 
from   criminal   law    and    an    alternative   that   permits   some 
degree  of  regulation.  It  would  also  be  important  to  know 
more  about  the  basis  of  public  opinion  than  a  simple  pro 
or  con  question  would  suggest:  how  well  informed  was  the 
interviewee?  What  was  the  apparent  basis  for  his  opinion? 
From   our  brief  review,  we  may  anticipate  five  different 
postures  that   may  be  taken   toward   the  issue  of  morality 
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enforcement  through  criminal  law,  along  two  dimensions- 
strength  of  moral  feeling,  and  persuasability  by  fact.  One  is 
represented  by  the  absolute  moralist.  He  is  apt  to  have  a 
rigid  conception  of  social  order.  Facts  are  not  likely  to  be 
of  particular  importance  in  shaping  his  opinion,  except  as 
they  sei^e  to  reinforce  previously  held  conceptions.  Atti- 
tudes toward  community  morality  are  based  almost  ex- 
clusively upon  a  sense  of  outrage  and  moral  indignation, 
resulting  in  moral  condemnation. 

Closely  linked  to  this  position  is  that  of  the  conservative 
moralist.  The  conservative  moralist  is  more  responsive  to 
fact  than  the  absolute  moralist,  especially  if  the  facts  are 
presented  by  highly  respectable  and  assuredly  moral 
sources,  such  as  church  groups.  He  is  open  to  persuasion, 
but  only  if  he  is  convinced  that  the  conventional  inter- 
preters of  morality  support  liberalization.  Sir  Patrick  Dev- 
lin's response  to  the  Wolfenden  report  exemplifies  the 
position  of  the  conservative  moralist. 

The  position  taken  in  the  Wolfenden  report  itself  may  be 
described  as  pragmatic  moral  pluralism.  It  does  not  agree 
with,  but  recognizes  and  affirms  the  possibility  of  varying 
moral  positions  and  is  concerned  primarily  with  the  con- 
sequences of  legal  proscriptions.  At  the  same  time,  it  takes 
a  definite  stand  on  morality  of  the  behavior  in  question. 

By  contrast,  a  pragmatic  amoral  pluralism  concentrates 
principally  upon  an  appraisal  of  facts,  neither  affirming  nor 
denying  the  morality  of  the  behavior  in  question.  Scientific 
evaluations  on  the  use  of  various  drugs  or  alcohol  typically 
have  this  quality.  Such  analyses  are  not  concerned  with 
whether  the  behavior  in  question  is  morally  desirable  or 
reprehensible,  but  with  the  actual  positive  or  negative 
effects  on  those  involved.  For  the  pragmatic  amoral  plu- 
rahst,  the  issue  is  decided  strictly  on  merit. 

Finally,  there  will  be  those  in  the  population  who 
condone  the  behavior.  Certainly,  in  the  prohibition  con- 
troversy, many  of  those  who  opposed  national  prohibition 
did  so  on  the  grounds  that  social  drinking  was  a  private 
matter,  that  they  enjoyed  drinking,  and  thought  that  others 
might   like   it   as   well.    People  who  regularly   use  beverage 
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alcohol  and  serve  it  in  their  homes  regard  social  drinking  as 
a  pleasurable  leisure  time  activity.  Clearly  the  same  attitude 
vv^ould  be  held  by  some  toward  gambling,  drugs,  and  various 
sexual  activities.  Condonation  is  not  usually  associated  with 
the  moral  fervor  of  condemnation,  although  it  may  some- 
times be,  especially  when  the  activity  in  question  represents 
a  way  of  life  to  the  individuals  involved.  Most  important, 
however,  those  who  condone  an  activity  are  likely  to  do  so 
on  subjective  grounds,  and  may  not  be  particularly  inter- 
ested in  facts  revealing  the  harmful  effects,  if  any,  of  the 
activity. 

These  categories  are  not  to  be  taken  as  definitive,  or  as 
entirely  mutually  exclusive,  since  they  may  var>'  with  the 
social  role  the  individual  is  playing.  It  is  by  no  means 
impossible  for  an  individual  to  take  a  public  position  of 
moral  condemnation,  for  political  reasons,  and  yet  condone 
the  activity  privately.  Opinion  surveys  have  difficulty 
measuring  every  nuance  of  human  activity  and  attitude;  but 
they  can  be  highly  suggestive  and  provide  us  with  an  initial 
topography  in  this  area  that  would  clearly  be  relevant  to 
the  development  of  legislation. 

Another  type  of  study  suggested  by  our  review  is  of  the 
history,  psycholog>%  and  sociology  of  moral  reform.  One 
type  of  study  is  exemplified  by  Gusfield's  analysis  of  the 
WCTU,  another  by  Becker's  review  of  the  marihuana  tax 
act,  as  well  as  several  other  studies  by  political  scientists 
and  historians  on  the  prohibition  movement.  Closely  related 
to  these  would  be  studies  of  the  history  and  sociology  of 
codification  in  the  criminal  law,  and  the  social  interests 
that  assert  themselves  in  criminal  code  revisions.  Although 
there  have  been  several  such  revisions,  no  studies  are 
available  of  the  revision  process,  including  legislative  re- 
sponse. Not  only  would  such  studies  be  of  scholarly  value, 
but  they  would  also  serve  to  make  legislative  decision- 
makers more  conscious  of  the  forces  that  affect  their 
decisions. 

Finally,  the  whole  issue  of  societal  consensus  and  morals 
legislation  suggests  studies  of  the  consequences  of  social 
conflict    and    controversy    on    community    sentiment    and 
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sense  of  solidarity.  Although  it  is  frequently  assumed  that 
conflict  on  moral  issues  will  lead  to  community  disorganiza- 
tion, there  is  a  distinguished  body  of  sociological  thought 
that  argues  to  the  contrary.  Thus,  following  Durkeim  and 
Simmel,  Coser  has  argued  that  both  conflict  and  crime 
arouse  the  community  into  an  explicit  examination  of  its 
norms,  thereby  contributing  to  the  revival  and  maintenance 
of  common  sentiments. ^^  Viewed  this  way,  the  occurrence 
of  certain  crimes  and  political  conflict  may  contribute  to  a 
greater  community  consensus  than  existed  prior  to  the 
controversy.  Certainly,  community  controversies  over 
morals  legislation  lend  themselves  to  study  from  this  per- 
spective. 

IV.  THE  THEORY  OF  ENFORCEMENT 

The  recognition  that  substantive  criminal  law  may  have 
undesirable  effects  on  the  enforcement  process  is  not  new. 
Sir  Robert  Peel,  creator  of  the  first  metropolitan  police 
force,  was  profoundly  aware  of  the  problem  that  a  broad 
ambit  of  enforcement  might  create  for  law  enforcement 
agencies.  Although  Peel  is  widely  known  for  his  intro- 
duction of  police  into  the  industrializing  society  of  nine- 
teenth century  England,  it  is  not  generally  known  that  he 
undertook  to  revise  the  criminal  law  of  England  before 
introducing  his  bill  to  form  a  metropolitan  police  force. 
The  problems  faced  by  Peel  in  a  rapidly  industrializing 
nineteenth-century  society  bore  some  notable  similarities  to 
the  urban  problems  of  an  automating  twentieth-century 
society. 

To  buttress  his  argument  for  the  necessity  of  a  police 
force.  Peel  compared  population  statistics  with  crime  statis- 
tics from  London  and  Middlesex,  arguing  that  crime  was 
increasing  at  a  faster  rate  than  population.  In  the  period 
1821  to  1828  Peel  pointed  out,  population  had  increased 
15-1/2  per  cent  whi|^  "HTiinal  committals  in  London  and 
Middlesex  had  risen  by  41'  per  cent.  Peel  was  not  unaware. 


^^See    L.    COSER,   THE    FUNCTIONS    OF    SOCIAL    CONFLICT 
(1956). 
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however,  that  the  range  of  acts  considered  criminal  was 
exceedingly  severe,  and  that  a  police  force  would  be 
hampered  by  the  necessity  of  enforcing  unpopular,  incon- 
sistent, and  harsh  strictures.  According  to  Charles  Reith, 
the  leading  British  historian  of  police: 

Peel  realized  what  the  Criminal  Law  reformers  had 
never  done,  that  Police  reform  and  Criminal  Law 
reform  were  wholly  interdependent;  that  a  reformed 
Criminal  Code  required  a  refomied  police  to  enable  it 
to  function  beneficially;  and  that  a  reformed  police 
could  not  function  effectively  until  the  criminal  and 
other  laws  which  they  were  to  enforce  had  been  made 
capable  of  being  respected  by  the  public  and  admin- 
istered with  simplicity  and  clarity.  He  postponed  for 
some  years  his  boldly  announced  plans  for  police,  and 
concentrated  his  energies  on  reform  of  the  law.'^o 

During  the  1820's  Peel  first  consolidated  the  laws  re- 
lating to  theft,  offenses  against  the  person,  and  forgery.  For 
example,  there  had  been  130  statutes  relating  to  larceny. 
He  condensed  them  into  one  act,  and  also  drastically 
reduced  penalties.  Under  these  reforms,  the  death  penalty 
was  abolished  for  more  than  100  offenses,  leaving  capital 
punishment  for  only  the  more  serious  felonies;  there  were 
similar  mitigations  in  less  serious  crimes.''^ 

The  twentieth  century  United  States,  by  contrast,  has 
expanded  the  boundai-ies  of  the  criminal  law,  especially  for 
drug  offenses,  and  has  increased  penalties.  With  the  passage 
of  the  Harrison  Act  in  1914,  Congress  embarked  upon  a 
policy  prohibiting  legal  access  to  narcotic  drugs  by  those 
addicted  to  such  drugs.  This  policy  has  been  reaffirmed  and 
strengthened  by  subsequent  federal  and  state  legislation  and 
has  served  as  the  model  for  policy  regarding  not  only 
opiates,     but    marihuana     and     other    "intoxicating"    sub- 


"^OC.  REITH,  THE  POLICE  IDEA:  ITS  HISTORY  AND  EVOLU- 
TION IN  ENGLAND  IN  THE  EIGHTEENTH  CENTURY  AND 
AFTER  236  (1938). 

''^For  example  Peel  reduced  the  penalty  for  fishing  in  another 
person's  water  from  seven  years  transportation  to  an  obligation  to 
pay  three  times  the  value  of  the  fish  caught. 
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stances.*^"  Such  policies  were  instrumental  in  creating  the 
Federal  Bureau  of  Narcotics  which  in  turn  has  advocated 
increasingly  stringent  law  enforcement  and  more  severe 
penalties  as  answers  to  drug  addiction  problems.  The 
Bureau  has  for  j^ears  supported  the  theory  and  policy  that 
if  penalties  for  narcotic  use  were  made  strong  enough,  and 
if  the  laws  were  enforced  strictly  enough,  drug  addiction, 
the  drug  traffic,  and  marihuana  use  would  disappear  from 
the  American  scene. 

A  review  of  the  literature  in  this  area  reveals  not  a  single 
social  scientist  who  supports  the  theory  and  pohcy  of  the 
Federal  Bureau  of  Narcotics,  i.e.,  the  theory  that  increas- 
ingly stringent  punishments  and  law  enforcement  will  solve 
the  problem  of  narcotics  addiction.''"^  There  are  various 
difficulties  with  assumptions  of  the  theory,  but  one  over- 
whelming conclusion— it  does  not  work.  The  problem  is 
well  summarized  in  the  statement  of  Senator  Thomas  J. 
Dodd  during  the  1962  proceedings  of  the  White  house 
Conference  on  Narcotic  and  Drug  Abuse: 

In  1956,  as  a  result  of  widespread  national  dissatis- 
faction with  the  growth  of  narcotic  addiction,  es- 
pecially among  juveniles,  and  because  of  deep  frustra- 
tion over  the  apparent  failure  of  existing  legislation  to 
deal  with  the  problem,  a  new  Narcotic  Control  Act 
was  passed  into  law.  This  law  contained  three  major 
innovations  that  were  expected  to  have  a  tremendous 
deterrent  effect  on  narcotic  racketeers. 

First:  It  removed  from  the  hands  of  judges  all 
discretion  in  the  sentencing  of  convicted  narcotic 
offenders    by    providing    a   mandatory    minimum   sen- 


"^^Ploscowe,  Some  Basic  Problems  in  Drug  Addiction  and  Sug- 
gestions for  Research,  in  DRUG  ADDICTION:  CRIME  OR  DISEASE 
15  (1st  ed.  Joint  Committee  of  the  American  Bar  Association  and  the 
American  Medical  Organization,  1961). 

73See,  e.^.,  I.  CHEIN,  THE  ROAD  TO  H:  NARCOTICS,  DELIN- 
QUENCY, AND  SOCIAL  POLICY  (1964);  VV.  ELDRIDGE,  NAR- 
COTICS AND  THE  LAW:  A  CRITIQUE  OF  THE  AMERICAN 
EXPERIMENT  IN  NARCOTIC  DRUG  CONTROL  (1962);  L.  KOLB, 
DRUG  ADDICTION:  A  MEDICAL  PROBLEM  (1962);  A.  LINDE- 
SMITH,  THE  ADDICT  AND  THE  LAW  (1965);  E.  SCHUR,  NAR- 
COTIC ADDICTION  IN  BRITAIN  AND  AMERICA:  THE  IMPACT 
OF  PUBLIC  POLICY  (1962). 
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tence  of  5  years  for  the  first  offense  and  10  years  for 
subsequent  offenses,  with  maximum  penalties  of  20 
years  for  the  first  offense  and  40  ye^rs  for  subsequent 
offenses. 

Second,  it  removed  all  possibility  of  parole  for 
narcotic  offenders,  thus  putting  them  in  a  special 
categoi-y  in  our  Nation's  Federal  prisons. 

Third,  it  emphasized  the  concern  of  Congress  over 
Juvenile  drug  use  by  providing  up  to  life  imprisonment 
or  even  death  for  adults  convicted  of  selling  narcotics 
to  a  juvenile  under  the  age  of  18. 

To  demonstrate  the  severity  of  this  law,  it  should 
be  pointed  out  that  an  illegal  narcotic  transaction 
normally  involves  several  violations  of  the  act,  each  of 
which  could  be  punishable  by  a  mandatory  5-year 
sentence.  Thus,  a  first  offender  could  be,  and  fre- 
quently has  been  sentenced  to  20  or  30  years  for  a 
first  offense. 

When  Congress  passed  the  Narcotic  Control  Act  of 
1956  it  radically  departed  from  the  existing  trend  in 
State  and  Federal  criminal  legislation,  a  trend  toward 
the  individual  treatment  of  convicted  offenders  with  a 
view  to  their  eventual  rehabilitation.  Congi^ess  made 
this  departure  because  it  felt  that  the  peddling  of 
narcotics  was  so  vicious,  dangerous,  and  contagious  a 
crime  that  unusually  severe  and  rigid  methods  were 
necessary  and  justified  in  dealing  with  it.  If  the 
passage  of  several  years  under  this  act  had  been 
accompanied  by  a  marked  decrease  in  narcotic  crimes, 
we  might  say  that  the  law  could  have  justified  itself. 
For  after  all  the  primary  purpose  of  law  enforcement 
is  the  protection  of  the  public;  the  care  and  rehabili- 
tation of  criminals,  however  important,  must  be  sub- 
ordinate. But  has  the  law  been  effective? 

We  have  now  had  several  years  of  experience  under 
it.  Its  degree  of  effectiveness  is  a  matter  of  dispute. 
The  1956  law  has  proved  helpful  in  the  jailing  of 
several  large-scale  nai'cotic  racketeers.  Yet  the  growth 
of  drug  traffic  continues. 

The  dispute  is  heightened  by  the  fact  that  available 
information  on  the  spread  of  narcotic  addiction  is 
completely  contradictoiy.  The  Federal  Bureau  of  Nar- 
cotics tells  us  that  there  are  46,798  drug  addicts  in  the 
entire  country.  But  testimony  before  the  Senate  Sub- 
committee to  Investigate  Juvenile  Delinquency  by 
responsible  city  and  State  officials  indicates  that  there 
may  be  as  many  as  50,000  addicts  in  the  city  of  New 
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York  alone,  and  from  15,000  to  20,000  addicts  in  the 
State  of  California  alone. 

Only  last  week  the  executive  director  of  the  New 
York  City  Youth  Board  told  our  subcommittee  that 
25  per  cent  of  the  children  studied  by  the  youth 
boai'd  are  involved  in  the  use  of  drugs  ran^ng  all  the 
way  from  heroin  to  marihuana,  pep  pills,  goof  balls, 
and  other  varieties.  He  told  of  entire  neighborhoods 
where  children  were  exposed  to  narcotic  pushing  "as 
part  of  their  daily  life."  In  his  opinion  and  in  the 
opinion  of  countless  people  with  whom  I  have  talked, 
who  deal  with  this  problem  on  a  day-to-day  basis, 
there  are  more  narcotics  illegally  available  today  than 
ever  before. 

Therefore,  I  think  it  is  clear  that  the  severe  manda- 
tory sentencing  provisions  of  existing  law  have  not  had 
the  deterrent  effect  that  was  hoped  for.74 

Senator  Dodd's  statements  should  not  come  as  a  surprise  to 
sociologists  in  this  area,  especially  Alfred  Lindesmith,  who 
had  for  years  been  critical  of  the  assumptions  of  the 
Federal  Bureau  of  Narcotics'  enforcement  theory.  The 
remainder  of  this  section  shall  raise  some  critical  questions 
about  the  assumptions  underlying  the  theory  of  stringent 
enforcement. 

A.   SANCTIONS  AND  DETERRENCE 

By  creating  ever  increasing  penalties,  enforcement  theory 
assumes  that  the  more  severe  the  penalty,  the  greater  its 
deterrence  value.  There  are  a  variety  of  difficulties  with 
that  easy  assumption.  First,  all  potential  defenders  will  not 
calculate  the  threat  of  sanctions  with  the  same  precision.  A 
potential  violator  of  food  and  drug  regulations  may  not 
make  the  same  sort  of  calculations  as  a  professional  con- 
man.  Neither  will  an  opium  addict  make  the  same  calcula- 
tions as  a  marihuana  user.  Secondly,  potential  offenders 
may  use  different  yardsticks.  The  subjective  meaning  of  a 
period    of   imprisonment   may   well  differ  depending  upon 


"^^Proceedings  of  the  White  House  Conference  on  Narcotic  and 
Drug  Abuse  229-30  (on  file  in  the  University  of  Southern  CaHfornia 
Law  Library). 
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the  type  of  crime.  Third,  even  assuming  a"  process  of 
rational  calculation,  the  size  of  a  penalty  constitutes  only 
one  part  of  the  equation.  Equally  important  is  the  prob- 
ability that  enforcement  will  take  place.  If  a  potential 
offender  is  to  make  a  rational  calculation,  how  is  he  to 
weigh  the  size  of  penalty  against  the  probability  of  enforce- 
ment? Is  a  penalty  of  one  year,  with  a  chance  of  one  in 
one  hundred  of  being  caught,  a  greater  or  lesser  deterrent 
than  a  penalty  of  five  years  with  a  chance  of  one  in  one 
thousand  of  being  caught? 

A  number  of  sociologists,  especially  those  of  the 
"symbolic  interaction"  school,  take  the  view  that  people 
act  by  interpreting  their  situation  and  then  adjusting  their 
behavior  in  sucn  a  way  as  to  deal  with  their  subjective 
evaluation  of  the  situation.''^  For  example,  to  understand 
how  the  policeman  responds  to  the  sanctions  imposed  by 
the  "exclusionary  rule,"  we  must  assume  the  viewpoint  of 
the  policeman  himself.  The  exclusionary^  rule  to  the  police- 
man is  not  a  cut-and-dried  sanction  but  is  regarded  instead 
as  an  added  feature  of  his  general  social  situation.  He  will 
use  his  general  understanding  of  his  role  and  the  resources 
it  provides  to  cope  with  the  sanctions  contemplated  by  the 
exclusionary  rule.  Similarly,  to  understand  the  meaning  of 
sanctions  to  the  potential  offender,  we  must  place  ourselves 
in  his  position.  Ideally,  this  would  be  done  by  taking  the 
actual  living  role  of  the  potential  offender.  It  is  fairly  easy 
to  take  for  the  sociologist  the  living  role  of  the  policeman 
because  this  is  a  legal  activity.  By  contrast,  the  sociologist 
finds  it  more  difficult  to  take  the  actual  role  of  the 
deviant.  Enough  literature  is  available,  however,  to  suggest 
how  the  narcotics  and  marihuana  user  and  homosexual 
views  their  unlawful  behavior  and  the  sanctions  that  are 
intended  to  deter  it. 

In    the   process    of  legislating,  lawmakers  very  likely   go 
through    a    process    of    reasoning    similar    to    that    of    the 


'^-'^Blumer,  Society  as  Symbolic  Interaction,  in  HUMAN  BE- 
HAVIOR AND  SOCIAL  PROCESSES:  AN  INTERACTIONIST  AP- 
PROACH 172  (A.  Rose  ed.  1962). 
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"action"  sociologist.  They  ask,  for  example,  whether  if 
faced  with  a  20-yeai-  penalty,  they  would  themselves  use 
drugs.  But  phrasing  the  question  in  that  way  does  not 
reveal  what  the  lawmaker  actually  wants  to  find  out,  i.e., 
the  subjective  m.eaning  of  drug  use  to  the  potential  of- 
fender; it  reveals  only  the  subjective  meaning  of  drug  use  to 
the  lawmaker.  One  way  of  putting  oneself  into  the  position 
of  the  potential  offender  is  to  translate  the  abstraction  of 
such  terms  as  "opiate  addiction,"  "marihuana  use,"  "homo- 
sexuality," into  the  reality  of  an  already  experienced 
everyday  behavior.  For  example,  the  lawmaker  might  ask 
himself  how  he  would  respond  to  penal  sanctions  for- 
bidding the  smoking  of  cigarettes,  the  drinking  of  coffee, 
sexual  orgasm,  or  any  other  commonly  practiced  activity 
which,  if  "excessively"  indulged  in,  might  lead  to  social  and 
personal  hai'm. 

If  a  hypothetical  lawmaker  were  to  do  this,  he  would 
first  observe  that  penal  sanctions  are  not  necessarily  the 
most  compelling.  For  instance,  regarding  cigarette  smoking, 
there  has  been  an  increasingly  confirmed  threat  of  cancer, 
severe  cardio -vascular  impairment  and,  more  recently,  a 
general  tendency  to  shorten  life.  These  are  heavy  sanctions, 
and  if  any  of  them  were  to  be  meted  out  by  the  State  as  a 
calculated  retribution  for  smoking  cigarettes,  they  would 
probably  be  regarded  as  cruel  and  unusual  punishment.  Yet 
these  sanctions  give  every  appearance  of  having  had  little 
effect  upon  the  prevalence  of  cigarette  smoking  by  the 
American  population.  The  question  is  why  not? 

One  reason  is  the  abstract  character  of  the  sanction;  the 
sanction  is  not  a  certainty  but  is  instead  a  probability.  The 
man. who  coughs  heavily  or  turns  up  a  suspicious  looking 
sore  in  his  mouth  is  one  for  whom  the  potential  of  death 
and  disease  is  more  likely  to  seem  a  reality.  His  response 
may  be  to  "cut  down,"  at  least  temporarily.  Some  stop,  of 
course,  and  of  those  who  do,  even  for  a  period  of  years, 
there  are  relapses.  Similarly,  there  are  people  who  use 
marihuana  repeatedly,  who  use  opium  repeatedly,  who 
engage  in  homosexual  activities  repeatedly,  and  who  rarely, 
if    ever,    ai'e    caught.    Marihuana    users    and    homosexuals, 
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especially,  may  continue  in  their  use  or  their  activity  for 
many  years  without  even  coming  into  contact  with  law 
enforcement. 

In  addition  to  those  who  regularly  use  opiates,  or 
marihuana,  or  who  regularly  engage  in  homosexual  activ- 
ities, or  who  regularly  smoke  cigarettes  or  drink  coffee 
develop  a  set  of  meanings  and  definitions  associated  with 
the  activities  that  make  legal  penalties  seem  especially 
abstract  and  irrelevant.  The  coffee  drinker  or  smoker  may 
plead  that  he  cannot  "get  started"  in  the  morning  without 
nicotine  or  caffeine.  Similarly,  the  illegal  drug-using  "out- 
sider" develops  a  shared  set  of  responses  and  definitions 
including  "a  special  language  or  argot,  certain  artifacts,  a 
commodity  market  and  pricing  system,  a  system  of  strati- 
fication, and  ethical  codes." "^^  These  shared  responses  and 
definitions  serve  to  moderate  the  salience  of  prohibitor>^ 
laws.  Like  the  exclusionary  rule  for  the  policeman,  the  laws 
take  their  place  as  another  of  life's  obstacles  to  be  over- 
come. For  people  who  are  committed  to  a  certain  activity, 
such  as  driving  an  automobile,  associated  dangers— that  is, 
sanctions— are  relevant  but  are  not  necessarily  determinative 
in  forestalling  the  activity.  Usually,  instead  of  changing  his 
way  of  life,  the  individual  adjusts  his  life  so  as  to  decrease 
the  possibilities  of  the  threatened  sanction. 

We  may  also  inquire  why  the  particular  activity  is  so 
compelling.  This  ^  is  not  so  difficult  to  understand  if  it 
realized  that  we  all  engage  in  activities  which  we  cannot 
justify  on  rational  grounds.  Men  who  have  suffered  coro- 
nary attacks  will  continue  to  work  at  a  harder  pace  than 
the  doctor  orders,  even  though  the  threat  of  death  is  very 
real.  Men  frequently  behave  in  terms  of  a  felt  need  which 
may,  to  those  not  experiencing  the  same  situation,  seem 
highly  irrational.  The  behavior  of  the  ''deviant''  is  not  so 
exotic  if  we  place  ourselves  in  his  total  life  situation,  not 
merely  if  we  ask  how  we  would  respond  to  his  sanctions. 
Narcotics  laws,   for  example,   require   that  the  addict,  who 


''^^Ray,  The  Cvcic  of  Abstinence  and  Relapse  Among  Heroin 
Addicts,  in  THE 'OTHER  SIDE:  PERSPECTIVES  ON  DEVIANCE 
164  (H.  Becker  ed.  1964). 
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will  experience  serious  withdrawal  symptoms  if  he  stops 
using  narcotics,  terminate  his  use  immediately.  Some  ad- 
dicts, in  the  face  of  these  laws,  have  doubtless  done  so.  In 
general,  however,  the  addict  does  not  terminate  his  use. 
Instead,  he  tries  to  find  alternate  means  to  continue  his 
use—means  which  will  result  in  a  minimal  possibility  of 
legal  sanction. 

For  these  reasons— the  difficulty  of  making  rational  cal- 
culations, the  fact  that  sanctions  are  not  necessarily  in- 
voked, that  sanctions  may  be  mitigated  in  the  process  of 
enforcement,  that  sanctions  are  abstract,  that  "deviants" 
develop  a  set  of  shai-ed  definitions  that  make  sanctions  even 
more  irrelevant,  that  the  activity  being  sanctioned  is  re- 
garded as  compelling— an  increase  in  penalties  is  not  likely 
to  dissuade  most  "deviants"  from  continuing  their  illegal 
activity.  Of  all  these  reasons  perhaps  the  most  important  is 
the  "deviants'  "  definition  of  the  activity.  During  pro- 
hibition many  drinkers  felt  that  forbidding  drinking  was  an 
arbitrar^^  assertion  of  State  authority,  based  upon  an  unreal- 
istic conception  of  alcohol  and  its  effects.  The  accuracy  of 
that  assertion  aside,  it  is  important  to  understand  that  for 
sanctions  to  be  meaningful  they  must  be  considered  by 
potential  violators  as  having  a  rational  basis.  UsuaUy,  when 
a  sanction  is  invoked  for  a  given  activity,  reasons  are  given 
for  santioning  the  activity.  If  large  groups  in  the  population 
do  not  believe  that  the  activity  is  wrong  or  harmful, 
especially  if  the  "reasons"  do  not  stand  up  to  experience, 
the  rule  loses  its  authoritative  character.  Young  people, 
especially,  are  likely  to  test  the  "reasoning"  behind  the 
rule.  If  drinking  is  forbidden,  then  the  young  will  tr>'  it  and 
measure  the  effects  upon  them  as  against  the  effects 
implicitly  asserted  by  the  threat  of  legal  sanction.  The  same 
is  true  of  marihuana.  If  the  behavior  seems  not  so  very 
"harmful,"  or  if  its  harmful  effects  seem  susceptible  to 
control,  the  criminal  law  tends  to  lose  its  authoritative 
character.  "Because  I  said  so"  or  "if  you  don't  you'll  be 
punished"  does  not  usually  suffice  as  "reasons,"  either  in 
child  reai-ing  or  legislation.  To  be  effective,  authority  must 
be    "legitimated"   through    both  consent  and  rationality— a 
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genuine  understanding  of  the  total  situation.  By  contrast, 
pure  coercion  is  apt  to  be  far  more  limited  in  its  capacity 
to  enjoin  behavior. 

B.  MORAL  AUTHORITY  AND 
ENFORCEMENT  PRACTICES 

"A  legislature,"  writes  Henry  Hart,  "deals  with  crimes 
always  in  advance  of  their  commission  (assuming  the  exist- 
ence of  constitutional  prohibitions  or  practices  excluding  ex 
post  facto  laws  and  bills  of  attainder).  It  deals  wdth  them 
not  by  condemnation  and  punishment,  but  only  threat  of 
condemnation  and  punishment,  to  be  imposed  always  by 
other  agencies.  ...  In  the  event  of  a  breach  or  claim  of 
breach,  both  the  primaiy  and  remedial  parts  must  be 
interpreted  and  applied  by  the  various  officials— police, 
prosecuting  attorney,  trial  judges  and  jurors,  appellate 
judges,  and  probation,  prison,  and  parole  authorities- 
responsible  for  their  enforcement.  The  attitudes,  capacities, 
and  practical  conditions  of  work  of  these  officials  often  put 
severe  limits  upon  the  ability  of  the  legislature  to  ac- 
complish what  it  sets  out  to  accomplish." ^^ 

Nowhere  does  the  interpretation  and  application  of  legis- 
lative enactments  result  in  greater  problems  for  the  enforce- 
ment machinery  than  in  the  enforcement  of  morals.  It  is 
easy  enough  to  pass  a  law  condemning  a  given  activity.  It 
may  be  extremely  difficult  to  cany  out  enforcement  of 
such  a  law,  while  at  the  same  time  adhering  to  constitu- 
tional standards  of  legality.  Writing  in  1935,  Thurman 
Arnold  had  some  cogent  observations  on  the  effect  of  the 
national  prohibition  law  on  the  operations  of  law  enforce- 
ment machinery; 

Before  .  .  .  prohibition  .  .  .  the  problem  of  search  and 
seizure  was  a  minor  one.  Thereafter,  searches  and 
seizures  became  the  weapon  of  attack  which  could  be 
used  against  prohibition  enforcement.  For  every  "dry" 
speech    on   the   dangers    of  disobedience,  there  was  a 


''■'Hart,   The  Airjis  of  the  Criminal  Law,   23   LAW  &   CONTEMPT. 
PROB.  401  (1958). 


827 


188  DRUG  ABUSE  LAW  REVIEW-  1971 

"wet"  oration  on  the  dangers  of  invading  the  privacy 
of  the  home.  Reflected  in  the  courts  the  figures  are 
startHng.  In  six  states  selected  for  the  purpose  of 
study  we  find  19  search-and-seizure  cases  appealed  in 
the  12  years  preceding  Prohibition  and  347  in  the  12 
years  following. 78 

If  there  Ls  one  point  on  which  all  observers  of  the 
operation  of  the  laws  prohibiting  narcotics  use,  marihuana 
use,  and  homosexuality  would  agree,  it  is  on  the  difficulty 
of  enforcing  these  laws  within  the  trend  of  the  developing 
standards  of  constitutional  legality. 

If  the  central  task  of  the  administration  of  criminal  law^ 
is  to  balance  the  conflicting  principles  of  order  and  of 
legality,  the  dilemma  of  the  police  is  heightened  to  the 
extent  that  they  are  required  to  enforce  a  rigid  conception 
of  order.  The  policeman's  job  is  one  of  the  most  dangerous, 
if  not  the  most  dangerous,  in  the  community.  The  element 
of  danger  in  his  work  requires  that  he  be  especially 
attentive  to  signs  indicating  a  potential  for  lawbreaking.  By 
creating  a  class  of  lawbreakers,  such  as  narcotic  addicts,  the 
legislature  in  turn  increases  the  danger  of  the  policeman's 
work.  If  narcotics  addicts  are  people  with  a  high  potential 
for  becoming  thieves  and  robbers,  then  what  the  legislature 
has  done  is  to  "criminalize"  the  environment.  By  so  doing, 
the  legislature  reinforces  the  tendencies  of  police  to  be 
suspicious  and  also  reinforces  the  demands  that  they  be 
given  greater  latitude  within  the  area  of  law  enforcement. 
The  policeman  is  an  authority  and  he  understandably 
wishes  to  exercise  that  authority  in  order  to  remove 
criminals  from  the  social  scene.  These  two  elements  in  the 
policeman's  role— that  is,  the  elements  of  danger  and 
authority-^unavoidably  combine  to  frustrate  procedural 
regularity.  If  it  were  possible  to  structure  social  roles  with 
specific  qualities,  it  would  be  wise  to  propose  that  the 
combination  of  danger  and  authority  should  never,  for  the 
sake  of  the  rule  of  law,  be  permitted  to  coexist.  Danger 
typically    yields   self-defensive   attitudes   and   conduct   that 


78T.  ARNOLD,  THE  S.YJMBOLS-OKtJOVERNMENT  164  (1935). 


828 


ENFORCEMENT  OF  MORALS  189 

strain  to  be  controlled  because  danger  so  easily  arouses  fear 
and  anxiety.  Authority  under  such  conditions  becomes  a 
resource  to  reduce  perceived  threats  rather  than  a  series  of 
reflective  judgments  arrived  at  calmly.  Thus,  in  the  process 
of  enforcing  "unenforceable"  laws,  the  policeman  neces- 
sarily has  a  tendency  to  undermine  the  moral  authority  of 
the  criminal  law.  He  does  this  as  a  self-protective  matter, 
not  because  he  is  especially  sadistic  or  pathological.  Rather, 
the  more  the  community  imposes  upon  the  policeman  an 
obligation  to  reduce  criminality,  which  the  community 
itself  defines,  the  more  likely  will  the  policeman  behave  in 
ways  that  are  detrimental  to  the  rule  of  law.  As  a 
spokesman  for  the  Federal  Bureau  of  Investigation  recently 
stated  the  issue: 

The  criminal  code  of  any  jurisdiction  tends  to  make  a 
-  crime  of  everything  that  people  are  against,  without 
regard  to  enforceability,  changing  social  concepts, 
etc.  .  .  .  The  result  is  that  the  criminal  code  becomes 
society's  trash  bin.  The  police  have  to  rummage 
around  in  this  material  and  are  expected  to  prevent 
everything  that  is  unlawful.  They  cannot  do  so  be- 
cause many  of  the  things  prohibited  are  simply  be- 
yond enforcement,  both  because  of  human  inability  to 
enforce  the  law  and  because,  as  in  the  case  of 
prohibition,  society  legislates  one  way  and  acts  an- 
other way.  If  we  would  restrict  oui  definition  of 
criminal  offenses  in  many  areas,  we  would  get  the 
criminal  codes  back  to  the  point  where  they  prohibit 
specific,  cai-efully  defined,  and  serious  conduct,  and 
the  police  could  then  concentrate  on  enforcing  the  law 
in  that  context  and  would  not  waste  its  officers  by 
trying  to  enforce  the  unenforceable,  as  is  now  done.'^s 

One  of  the  most  serious  dangers,  and  also  one  of  the 
most  difficult  to  establish,  is  the  possibility  that  police  will 
use  their  authority  to  harass  those  whom  they  consider  to 
be  petty  offenders  because  they  cannot  gain  evidence  to 
convict   in   court.    A   recent   study   of  the  enforcement  of 


•'The  President's  Commission  in  Law  Enforcement  'and  Adminis- 
tration of  Justice,  Task  Force^Re~port :  The  Courts  107  (Mar.  13, 
H>67)  (on  file  in  the  University  of  Southern  California  Law  Library). 
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homosexuality  laws  indicated  that  police  departments  were 
not  averse  to  harassing  homosexuals  as  a  way  of  controlling 
this  behavior.  Again,  this  policy  is  based  upon  a  theory  of 
enforcement.  The  study,  which  reviewed  police  policies  in 
Los  Angeles  County,  reported  that  in  the  large  municipal- 
ities the  policy  seems  to  be  one  of  quasi-toleration: 

For  instance,  in  one  area  notorious  for  its  homosexual 
bars,  the  local  police  department  takes  no  action  other 
than  occasional  decoy  operations  that  tend  to  suppress 
only  the  most  offensive  overt  conduct.  In  less  popu- 
lous cities  the  policy  toward  these  bars  is  less  tolerant. 
Many  of  the  smaller  agencies  admitted  thcit  they  use 
harassment  as  an  effective  tool  to  deter  suspected 
homosexuals  from  frequenting  their  bars.  It  does  not 
appear  that  policies  toward  bars  is  a  reflection  of 
public  opinion  because  all  agencies  reported  that  citi- 
zen complaints  against  these  bars  are  rare.  Rather,  the 
attitude  of  enforcement  agencies  in  larger  communities 
is  that  if  homosexuality  is  suppressed  at  one  location 
it  will  soon  develop  elsewhere  in  that  community,  so 
that  it  is  preferable  to  allow  homosexual  bai's  to  exist 
where  they  are  known  and  can  be  kept  under  observa- 
tion. Agencies  in  small  communities  do  not  face  the 
same  problem  and  may  be  more  protective  of  their 
community's  reputation.  Harassment  is  an  effective 
device  for  safeguarding  this  reputation  because  it  suc- 
ceeds in  eliminating  homosexuals  from  the  community 
without  the  publicity  which  attends  arrest,  trial,  and 
conviction. 

Although  harassment  is  an  effective  suppression 
technique  for  the  smaller  community  it  does  not  solve 
the  overall  problem.  Presumably  the  homosexual  will 
go  to  restrooms  and  bars  where  his  identity  is  not 
known  thus  increasing  enforcement  problems  in  areas 
where  harassment  is  not  practiced. so 

The  problem  of  introducing  these  sorts  of  police  tech- 
niques at  low  levels  of  visibility  is  fairly  clear.  One  conse- 
quence is  to  communicate  to  the  population  that  is  being 
"hcU"assed"    that    law    enforcement    is    not    a    regularized. 


8'^Mosk,  The  Consenting  Adult  Homosexual  and  the  Law:  An 
Empirical  Study  of  Enforcement  and  Administration  in  Los  Angeles 
County,  13  U.C.L.A.  REV.  643,  723  (196G). 
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authoritative  procedure,  but  is  subject  to  the  arbitrary 
behavior  of  authorities.  If  the  criminal  law  is  to  maintain 
its  moral  authority,  it  can  ill-afford  the  appearance  of 
arbitrary  enforcement. 

C.  CRIMES  WITHOUT  VICTIMS 

The  problem  of  low  visibility  decision-making  and  police 
corruption  is  especially  salient  in  so-called  "crimes  without 
victims." ^^  This  distinction  has  become  increasingly  im- 
portant in  criminological  theory,  because  both  theories  of 
criminality  and  theories  of  enforcement  do  not  apply 
equally  well  to  "victim"  and  "victimless"  crime. ^^  Ordi- 
narily, crime  and  the  criminal  is  visualized  as  an  involuntary 
interaction  containing  an  element  of  assault.  The  "criminal" 
is  a  man  who  strikes  at  a  victim  and  takes  off  with 
ill-gotten  gains.  Thus,  a  survey  asking  respondents  to  rate 
the  seriousness  of  thirteen  crimes  showed  the  two  with 
clearest  implication  of  assault— child  beating  and  assault 
with  a  deadly  weapon— to  rank  highest  in  "seriousness"  of 
offense.  The  prototypical  criminal  is  a  robber;  a  nian  who 
violates  persons  and  property.  Such  a  conception  of  crim- 
inality, however,  also  implies  a  conception  of  the  role  of 
police  in  society.  Police  are  perceived  as  protectors  of 
individuals  who  have  been  wronged  by  other  individuals, 
and  the  police  represent  an  organized  social  institution  for 
coming  to  the  aid  of  victimized  individuals.  By  contrast,  in 
victimless  crime  the  collectivity  is  the  victim  rather  than 
the  individual.  This  fact  leads  to  a  number  of  unanticipated 
consequences  that  tend  to  undermine  enforcement. 

When  a  policeman  investigates  a  strong-arm  robbery,  or  a 
burglary,  or  a  rape  or  a  forgery,  he  ordincirily  does  so  at 
the  request  of  an  aggrieved  citizen.  The  prototypical  crime 
implies  a  conception  of  policing  in  which  the  police  are  a 
community  resource  to  be  called  upon  by  a  citizen,  the 
way   citizens  call  upon  firemen  to  help  them  control  fires. 


81E.    SCHUR,    CRIMES    WITHOUT    VICTIMS :     DEVIANT    BE- 
HAVIOR AND  PUBLIC  POLICY  (1965). 
S27d.  at  ]15. 
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Every  control  system,  however,  depends  upon  an  awareness 
that  something  is  out  of  order.  The  offending  event  must 
somehow  be  observed  and  reported  before  sanctioning 
processes  can  be  invoked.  The  potential  efficiency  of  a 
control  system,  varies,  therefore,  with  its  capacity  to  re- 
ceive or  observe  reports  of  offense.  If  two  men  fight  one 
another  in  private,  and  do  not  report  the  occurrence  of  the 
fight,  authorities  cannot  sanction  either,  even  if  the  be- 
havior of  each  transgressed  legal  boundaiies.  Many  rule 
violations  are  of  course  socially  managed  in  this  fashion, 
the  disputants  preferring  to  settle  matters  privately.  Al- 
though the  State  may  have  a  technical  interest  in  enforcing 
all  violations  of  criminal  law,  in  fact,  prosecution  will  rarely 
take  place  without  a  citizen  complainant.  Since  control  of 
vice  typically  involves  crimes  for  w^hich  there  are  no  citizen 
complainants,  vice  control  requires  that  police  themselves 
locate  offenses.  The  community  may  or  may  not  support 
the  idea  that  such  activities  ought  to  be  "crimes"— that  is 
an  independent  question  of  some  complexity.  It  is  clear, 
however,  that  the  community  does  not  and  cannot  support, 
in  the  day  to  day  work  of  enforcement  of  victimless 
crimes,  the  elemental  need  of  ascertaining  and  reporting 
that  an  offense  has  been  committed. 

Several  problems  are  raised  by  the  "isolated"  character 
of  the  "morals"  legislation  and  of  the  pattern  of  enforce- 
ment. One  of  these  is  suggested  by  Senator  Dodd  and  by 
students  of  criminal  statistics:  the  difficulty  of  obtaining 
any  sort  of  reliable  estimate  either  of  the  incidence  or 
prevalence  of  offenses  committed,  or  of  the  effectiveness  of 
enforcement.  Each  occasion  that  an  individual  lights  up  a 
mai-ihuana  cigarette,  or,  in  some  jurisdictions,  places  a  bet, 
a  crime  has  been  committed.  A  fairly  rehable  estimate  can 
be  made  of  the  number  of  bm-glaries  committed,  even 
though  some  that  have  been  reported  have  not  occurred, 
and  some  that  have  occurred  have  not  been  reported.  But 
since  by  definition,  crimes  without  victims  are  not  re- 
ported, pending  the  introduction  of  more  sophisticated 
reseai'ch  techniques,  only  very  general  and  impressionistic 
estimates  can  be  made  of  the  extent  of  narcotics,  gambling. 
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marihuana,  abortion,  and  homosexuality  offenses.  Thus,  the 
theory  of  enforcement  of  such  crimes  through  ever  more 
stringent  penalties  is  difficult  to  verify. 

This  feature  of  the  theory,  however,  can  lead  to  further 
consequences.  One  is  the  relative  ease  with  which  the  police 
themselves  may  become  part  of  the  underworld  and  share 
in  its  corruption  and  profits.  The  most  direct  illustration 
occurs  when  police  themselves  become  criminals.  For  ex- 
ample, in  New  York  recently,  six  key  narcotics  officers- 
one  federal  agent,  two  investigators  from  the  Nassau 
County.  District  Attorney's  Office  and  three  New  York  City 
detectives—were  indicted  by  a  Federal  Grand  Jury  for 
selling  narcotics  to  peddlers.  According  to  their  chief,  the 
three  city  detectives  were  selected  for  assignment  to  the 
prestigious  Special  Investigating  Unit  on  the  basis  of  "alert- 
ness, intelligence,  aggressiveness— all  the  qualities  that  make 
for  a  good  detective." ^^ 

Graft  is  a  less  dramatic  but  probably  more  pervasive 
form  of  corruption.  In  some  police  departments,  graft  is 
openly  acknowledged  as  a  "way  of  life."  It  is  all  too  easy, 
for  example,  to  have  a  numbers  racket  or  a  bookmaking 
racket  flourishing  in  a  city  and  for  the  police,  at  the  same 
time,  to  arrest  defendants  periodically  on  charges  of  book- 
making  and  conducting  a  numbers  operation. 

"Organized"  crime  may  exist  on  a  large  scale,  and  its 
existence  can  be  elided  by  police  cooperation.  But  to 
uncover  the  details  of  the  collaboration  is  difficult.  In 
studying  one  city  that  experienced  a  lawless  collaboration 
between  police  and  the  criminal  underworld,  the  writer  was 
interested  by  the  means  the  police  used  to  justify  it  and,  at 
the  same  time,  to  maintain  a  conception  of  themselves  as 
responsible  and  able  craftsmen,  doing  their  job.^^  Faced 
with  the  human  problem  of  justifying  the  morality  of 
personal  "misbehavior,"  these  police  did  not  see  themselves 
as  being  crooked,  or  especially  disreputable,  but  instead 
distinguished   relative  degrees  of  immorality   among  crimes 


8'^N.Y.  TIMES,  Dec.  14,  1967,  at  1,  col.  1. 

84J.   SKOLNICK,  JUSTICE  WITHOUT  TRIAL:  LAW  ENFORCE- 
MENT IN  DEMOCRATIC  SOCIETY  ch.  10  (1966). 
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of  vice.  One  detective  interviewed  described  bookmakers 
and  numbers  operators  as  especially  reliable  and  trust- 
worthy, insisting  that  the  police  named  by  a  bookmaker  in 
a  famous  case  as  having  been  "on  the  take"  were,  in  fact, 
men  who  had  refused  to  cooperate  with  the  professional 
gambler.  .        "  :.-"■>     i 

In  enforcing  crimes  of  vice,  police  may  not  only  become 
involved  in  the  operations  of  the  underworld,  but  they  may 
be    encouraged    to     make    moral    judgments    as    to    which 
behaviors  require   enforcement.   For  many  police,  gambling 
evidently  does  not  appear  to  be  a  seriously  wrong  activity, 
even    if   it    is    illegal.  As  the  same  detective  stated:   "Hell, 
everybody    likes    to    place    a   bet   once   in    a   while."    This 
policeman  insisted,  however,  that  there  was  no  payoff  from 
prostitutes,  although  he  perceived  prostitution  as  inevitable 
and  "therefore"  not  especially  immoral.  From  his  point  of 
view,  the  main  reason  for  enforcing  prostitution  laws  was 
his    own  self-interest.   Unlike  gamblers,   he   felt,   prostitutes 
could  not  be  counted  on  to  protect  the  policeman  in  case 
of  an   investigation.  Prostitutes  were   especially   thought  to 
be  involved   in  narcotics  use,   and   as  a  result,   they  would 
easily   "fold"  if  pressed  for  information  by  a  state  investi- 
gator. Thus,  taking  money  from  prostitutes  was  not  seen  so 
much  as  an  immoral  act,  as  a  threat  to  the  continuance  of 
one's    career    as    a    policeman.    One    of   the   consequences, 
therefore,  of  the  isolation   of  the  enforcement  of  "crimes 
without    victims"    and    the    difficulty    of    ascertaining    its 
extent,   is  the  inviting  possibility  that  police  may  consider 
supplementing  their  income  through  cooperation  with  the 
underworld.   In  addition,  the  selection  of  cooperation  will 
be    based    in     part    upon    the    moral    conceptions    of    the 
policeman    developed    in   the   situation,    in    part    upon   pre- 
viously   held    moral    conceptions,    and    in    part    upon    the 
expediency    of   cooperation.   In    the   situation    of   isolation 
from   citizen  complainants,  therefore,  the  community  loses 
control   over  the  direction  of  the  discretionary  behavior  of 
the   police.    It   is   ai'guable,    for   example,    that  gambling  is 
more  harmful  to  the  community  than  mai-ihuana  use.  But  if 
marihuana  use  is  not  part  of  the  experience  of  the  police- 
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man,  the  exotic  marihuana  user  has  not  the  same  "oppor- 
tunity" to  con-upt  the  policeman  as  the  gambler.  The 
"complaint"  may  serve  a  very  important  function  in  the 
administration  of  criminal  law,  in  that  it  directs  the  activ- 
ities of  law  enforcement  to  those  asocial  acts  that  are  most 
disturbing  to  the  citizenry.  Absent  the  complaint,  police 
"discretion"  is  given  freer  rein,  and  the  "morality  of  the 
community"  comes  to  be  represented  in  the  personal 
morality  of  the  policeman  by  default. 

D.  THE  INFORMER  SYSTEM 

The  enforcement  pattern  associated  with  crimes  without 
victims  makes  wide  police  discretion  inevitable.  Since  there 
are  few  citizen  complainants,  the  enforcement  of  vice  laws 
typically  requires  that  the  police  "drum  up  their  own  busi- 
ness." They  must  find  out  whether  infractions  have  been 
committed,  and  to  do  this  they  must  utilize  informants.  To 
replace  the  structure  of  citizen  complaint  that  lies  at  the  base 
of  prototypical  crime  and  its  enforcement,  the  enforcement 
of  victimless  crimes  requires  the  police  to  construct  an 
intelligence  system  that  utilizes  "informants,  spies,  stool 
pigeons  and  agent  provocateurs."^^  The  interesting  issues 
here  are  the  conditions  under  which  it  is  possible  for  police 
to  have  reciprocal  relations  with  informers,  the  strategies 
police  engage  in  to  create  these  conditions,  and  the  conse- 
quences of  such  strategies  for  the  theory  of  enforcement. 

The  sort  of  men  who  have  information  valuable  to  police 
regarding  the  commission  of  victimless  crimes,  are  usually 
not  motivated  to  inform  by  altruistic  considerations.  The 
informer-informed  relation  is  a  matter  of  exchange  in  which 
each  party  seeks  to  gain  something  from  the  other  in  return 
for  certain  desired  commodities.  In  narcotics  enforcement, 
informers  ai'e  usually  addicts  themselves,  who  "cooperate" 
with  police  because  they  have  been  caught  doing  something 
illegal  and  want  a  reduction  in  charges  or  some  sort  of 
"break"  in  the  criminal  process.  As  Harney  and  Cross  say: 


85Donclly,    Judicial    Control   of  Informants,    Spies,    Stool  Pigeons, 
and  Agents  Provocateurs,  60  YALE  L.J.  1091,  1119  (1951). 
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It  is  almost  the  universal  practice  of  the  police, 
prosecutors  and  courts  to  recognize  the  valuable  assis- 
tance to  law  enforcement  in  this  attitude  of  the 
infomier.  This  recognition  is  usually  translated  into  a 
practical  manner  as  a  recommendation  for  a  lesser 
sentence,  a  more  favorable  consideration  for  parole  or 
probation,  the  acceptance  of  a  plea  to  a  lesser  count 
in  the  indictment  or  through  some  other  favorable 
action  within  the  discretion  of  the  prosecution. 86 

Sometimes,  of  course,  informers  are  paid  off  with 
money;  however,  the  prevailing  practice  is  like  that  des- 
cribed by  Harney  and  Cross.  That  practice  requires  the 
"creation"  of  a  commodity  to  exchange  for  the  informa- 
tion of  the  informer.  There  is  a  bargain  and  exchange 
betv/een  the  informer  and  the  police,  the  latter  maximizing 
their  bargaining  position  by  making  use  of  the  authority 
given  them  by  the  state.  The  police  will  usually  try  to 
arrest  a  prostitute  or  an  addict  on  whom  evidence  is  certain 
to  be  obtained.  The  evidence  then  becomes  a  value  added 
to  the  pohceman's  bargaining  position.  Instead  of  ignoring 
the  infractions  of  persons  who  have  acted  as  informers,  the 
police  can  usually  control  the  informer  only  by  invoking 
the  law.  Thus,  in  order  to  maintain  good  relations  with  an 
addict  whom  he  knows,  the  policeman  does  not  usually 
disregard  narcotics  use  by  the  addict.  On  the  contraiy,  the 
aiTest  of  such  an  addict  then  becomes  a  "good  pinch."  It 
gives  the  policeman  legal  authority  over  the  addict  and  the 
"favorable  action  within  the  discretion  of  the  prosecution," 
described  by  Harney  and  Cross,  is  transformed  into  a 
commodity  to  purchase  information. 

When  the  question  is  raised,  therefore,  of  the  conse- 
quences of  the  strategy  police  engage  in  while  they  deal 
with  informers,  we  see  that  the  increases  in  penalties  that 
have  accompanied  the  enforcement  theory'  offers  the  nar- 
cotic policeman  more  to  work  with  as  an  anticipated 
reward  for  the  informer.  High  penalties  for  relatively  minor 
violations,  such  as  the  possession  of  narcotics  equipment  or 


86M.    HARNEY    &    J.    CROSS,    THE    INFORMER    IN    LAW    EN- 
FORCEMENT (1960). 
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of  a  marihuana  cigarette,  increase  the  capital  assets  of  the 
policeman  and  thereby  create  the  conditions  under  which 
the  information  system  will  work  most  effectively. 

Policemen  themselves  rarely  make  this  point,  preferring 
instead  to  support  high  penalties  purely  on  tlie  grounds  of 
deterrence;  but  a  perfectively  evident  consequence  of  a 
punitive  narcotics  policy  is  its  contribution  to  the  smooth 
functioning  of  the  narcotics  information  system  by  pro- 
viding that  system  with  requisite  inputs.  Such  practices, 
when  viewed  in  terms  of  the  overall  theory  of  the  enforce- 
ment system,  suggest  that  enforcement  will  vary  with  the 
value  of  the  information  that  an  addict  is  able  to  give  to 
the  police.  Thus,  the  information  system  and  its  concomi- 
tant propensities  to  have  high  sentences  and  charge  re- 
ductions indicates  to  those  who  are  involved  in  the  social 
system  of  addiction  that  they  may  take  the  police  system 
of  enforcing  crimes  into  account.  In  such  a  process,  the 
very  operation  of  the  information  system  may  help  to 
undermine  the  salience  of  the  criminal  sanctions  that  are 
intended  to  deter  criminality  in  this  area,  since  these 
sanctions  can  be  modified  by  "cooperating"  with  police. ^^ 

E.  SOCIAL  CLASS,  MORAL  AUTHORITY, 
AND  CRIMES  WITHOUT  VICTIMS 

One  of  the  aims  of  the  criminal  law  is  to  achieve  equal 
enforcement  regardless  -of  race,  religion  or  economic  posi- 
tion. This  is  an  extremely  difficult  goal  to  achieve  in  a 
stratified  and  racially  constructed  society.  There  is  reason 
to  believe,  however,  that  victimless  crimes  are  especially 
susceptible  to  discriminatory  enforcement  against  those 
occupying  lower  social  class  positions.  In  writing  about 
abortion,  Schur  states: 

In  upper  class,  "sophisticated"  circles,  an  unwanted 
pregnancy  may  be  viewed  merely  as  an  inconvenience. 
There  may  be  some  women  in  this  category  who  can 
"handle  such  a  problem"  with  relative  ease  and  dis- 
patch. .  .  .    Such    women    are    in    the    best    position   to 


87J.  SKOLNICK,  supra  note  84,  at  ch.  6. 
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secure  competent  and  perhaps  even  legal  termination 
of  pregnancy.  The  woman  of  less  means  and  worldli- 
ness  is  much  worse  off.^s 

Similarly,   in   commenting  upon   enforcement  of  the  na- 
tional prohibition   law,  the  Wickersham  report  noted  that: 

It  is  easier  to  detect  and  apprehend  small  offenders 
than  to  reach  the  well  organized  lai-ger  operations.  It  is 
much  easier  to  padlock  a  speakeasy  than  to  close  up  a 
large  hotel  where  important  and  influential  and  finan- 
cial interests  are  involved.  Thus  the  law  may  be  made 
to  appear  as  aimed  at  and  enforced  against  the  insig- 
nificant while  the  wealthy  enjoy  immunity.  This  feel- 
ing is  reinforced  when  it  is  seen  that  the  wealthy  are 
generally  able  to  procure  pure  liquors,  while  those 
with  less  means  may  run  the  risk  of  poisoning  through 
the  working  over  of  denatured  alcohol,  or,  at  best, 
must  put  up  with  cheap,  crude,  and  even  deleterious 
products.  Moreover,  searches  of  homes,  especially 
under  state  laws,  have  necessarily  seemed  to  bear  more 
upon  people  of  moderate  means  than  upon  those  of 
wealth  or  influence. ^9  :. 

Alfred  Lindesmith  reports  on  differential  enforcement  of 
narcotics  law  according  to  social  class  as  follows: 

When  the  addict  is  a  well-to-do  professional  man,  such 
as  a  physician  or  lawyer,  and  is  well  spoken  and  well 
.,  educated,  prosecutors,  policemen,  and  judges  alike  are 
especially  strongly  inclined  to  regard  him  as  an  "un- 
fortunate" or  as  a  "victim"  of  something  like  a 
disease.  The  harsh  penalties  of  the  law,  it  is  felt,  were 
surely  not  intended  for  a  person  like  this,  and  by  an 
unspoken  agreement,  arrangements  are  quietly  made  to 
exempt  him  from  such  penalties. 

Outstanding  examples  of  such  favored  treatment  of 
users  from  the  upper  classes  are  provided  by  Mr. 
Anslinger,  former  head  of  the  Bureau  of  Narcotics, 
who,  according  to  his  own  account,  arranged  to  keep 
an  addicted  member  of  Congress,  as  well  as  a  promi- 
nent  Washington    society    lady   who   was   addicted    to 


88E.  SCHUR,  supra  note  81,  at  45. 

^^National  Commission  on  Law  Observance  and  Enforcement, 
Report  on  the  Enforcement  of  the  Prohibition  Laws  of  the  United 
States,  H.R.  DOC.  NO.  722,  71st  Cong.,  3rd  Sess.  21  (1931). 
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derc.rol,  out  of  the  hands  of  the  police.  At  lower 
levels,  it  is  common  for  narcotics  agents  not  to  an^est 
doctors  or  nurses  who  are  addicted,  but  to  turn  them 
over  to  the  medical  profession.  A  narcotics  agent  in 
the  Toledo  area  frankly  reported  to  his  superiors  that 
18  physicians,  druggists,  and  nurses  in  his  care  were 
not  prosecuted  but  "were  treated  for  addiction  in  lieu 
of  prosecution."  Common  justifications  offered  for 
this  practice  are  that  these  addicted  nurses  and  doctors 
do  not  resort  to  serious  crime  to  obtain  drugs  and  that 
they  are  valuable  and  productive  members  of  the 
community.  The  only  reason  that  users  in  the  medical 
profession  do  not  commit  the  crimes  against  property 
which  other  addicts  do,  is,  of  course,  that  drugs  are 
available  to  them  from  medical  sources. 9^ 

The  enforcement  of  crime  without  victims  is  inherently 
constituted  so  as  to  increase  the  probability  of  ai'bitrary 
enforcement.  Instead  of  acting  in  his  traditional  role  as 
protector  of  those  who  have  been  \actimized  by  an  assail- 
ant, the  policeman  is  placed  in  the  position  of  surrogate  • 
complainant  for  an  anonymous  and  perhaps  nonexistent 
third  party.  Thus,  the  existence  of  such  crimes  offers  the 
services  of  countless  trained  men  on  behalf  of  remotely 
offended  citizens. 

Both  Lindesmith  and  the  Federal  Bureau  of  Narcotics 
perceive  the  broad  mandate  that  is  offered  to  police  where 
there  is  no  citizen  complaining.  The  police,  in  effect,  are 
required  to  develop  a  rationale  for  discretionary  judgments, 
a  rationale  that  "creates"  victims.  Anslinger  and  Tompkins 
write,  for  example,  that: 

The  great  majority  of  addicts  are  parasitic.  This  para- 
sitic drug  addict  represents  a  continuing  problem  to 
the  police  through  his  depredations  against  society.  He 
is  a  thief,  a  burglar,  a  robber;  if  a  woman,  a  prostitute 
or  a  shoplifter.  The  person  is  generally  a  criminal  or 
on  the  road  to  criminality  before  he  becomes  ad- 
dicted. Once  addicted  he  has  the  greatest  reason  in  the 
world  for  continuing  his  life  of  crime.  Most  pohcemen 
recognize  that  one  of  the  best  ways  to  break  up  waves 


y^A.  LINDESMITH,  supra  note  73,  at  90. 
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of  pocket-picking,  petty  thievery  and  burglary  in  a 
community  is  by  making  a  round-up  of  narcotic 
addicts.  Often,  a  long  term  of  imprisonment  for  a 
narcotic  addict  on  narcotic  charges  will  rid  the  com- 
munity of  a  burglar  or  thief  for  that  period. 9i 

For  Anslinger  and  Tomkins,  addiction  constitutes  a  status, 
the  status  of  criminal.  They  do  not  even  recognize  degrees 
of  criminality,  that  individuals  may  have  participated  first 
in  minor  offenses  before  becoming  addicts,  and  later  in 
major  offenses  to  sustain  their  habits.  For  them,  the  addict 
is  a  non-person,  virtually  unentitled  to  civil  rights  or 
liberties.  They  should  be  rounded-up  and  put  away.  Ad- 
dicts, according  to  this  view,  are  not  only  guilty  of  such 
crimes  as  burglary  and  robbery  without  ever  having  been 
accorded  a  trial;  addicts  are  guilty  without  the  requirement 
of  an  accusation,  but  simply  as  members  of  a  criminal  class. 
Such  an  approach  obviously  violates  fundamental  principles 
of  constitutional  legality.  It  corrupts  both  the  citizenry  and 
the  police  and  in  the  process  cannot  help  but  reduce  the 
moral  authority  of  criminal  law,  especially  among  those 
portions  of  the  citizenry  who  are  particularly  liable  to 
arbitrary  treatment. 

F.  RESEARCH  SUGGESTION  ^^        -        - 

R,esearch  on  the  theory  of  enforcement  should  concen- 
trate upon  three  phenomena:  (1)  the  nature  and  character- 
istics of  deviant  groups,  and  (2)  the  actual  operation  and 
(3)  rationale  of  enforcement  agencies.  Regai'ding  the  study 
of  deviant  behavior,  Howard  S.  Becker  wrote  in  1963  that, 
"We  do  not  .  .  .  have  enough  studies  of  deviant  behavior. 
We  do  not  have  studies  of  enough  kinds  of  deviant 
behavior.  Above  all,  we  do  not  have  enough  studies  in 
which  the  person  doing  the  research  has  achieved  close 
contact  with  those  he  studies,  so  that  he  can  become  aware 
of    the    complex    and    manifold    character    of  the   deviant 


91H.   ANSLINGER    &   W.  TOMPKINS,  THE  TRAFFIC   IN   NAR- 
COTICS §  170  (1953). 
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activity. "^^  The  statement  holds  for  1968  and  will  probably 
hold  for  years  to  come. 

Becker  suggests  some  of  the  technical  problems  assoc- 
iated with  study  of  deviant  behavior.  A  principal  difficulty 
is  that  deviant  behavior  is  subject  to  sanctions-^it  may  well 
be  punished  if  revealed,  and  so  it  tends  to  be  kept  hidden 
and  not  exhibited  or  bragged  about  to  outsiders.  At  the 
same  time,  the  researcher  must  gain  the  confidence  of  those 
he  studies.  He  must  participate  intensively  and  continuously 
with  them.  This  process  of  achieving  confidence  is  very 
time  consuming  and  may  ultimately  prove  fruitless. 

It  would  seem  helpful,  therefore,  to  have  a  social  science 
resccirch  privilege.  With  the  privilege,  the  social  scientist 
then  could  be  considered  legally  to  have  the  same  type  of 
confidential  relationship  to  his  subjects  that  the  doctor  or 
lawyer  has  to  his  client,  or  the  priest  has  to  his  penitent. 
The  extension  of  such  a  privilege  to  the  social  scientist 
should  not  be  considered  merely  as  a  means  of  "protect- 
ing" the  deviant.  The  social  scientist  in  his  professional 
capacity  is  not  a  law  enforcement  official  and  neither 
protects  nor  exposes  the  deviant.  He  is,  however,  expected 
to  study  the  rationalizations  and  justifications  a  group 
offers  for  doing  the  things  it  does,  as  a  way  of  eliciting  and 
understanding  the  meaning  of  deviant  behavior  and  sanc- 
tions for  the  group  being  studied.  It  may  be  extremely 
difficult  for  the  social  scientist  to  study  the  process  of 
deviance,  if  there  is  an  ambiguity  as  to  the  nature  of  his 
role  on  the  part  of  those  studied,  as  well  as  on  the  part  of 
the  general  community.  By  providing  the  conditions  under 
which  increasingly  accurate  and  responsible  infonnation  can 
be  obtained,  a  social  science  research  privilege  should 
substantially  contribute  to  the  pool  of  reliable  information 
required  by  the  scientific  and  civic  community. 

A  research  privilege  would  be  useful  not  only  in  studying 
such  groups  as  narcotic  addicts,  homosexuals,  and  mari- 
huana  users,   but   would    also   be  valuable   in   studying  en- 


92H.  BECKER,  OUTSIDERS:  STUDIES  IN  THE  SOCIOLOGY  OF 
DEVIANCE  168  (1963). 
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forcement  practices.  We  are  all  aware  that  law  enforcement 
officials  sometimes  operate  on  the  edges  of  legality,  but  it 
is  extremely  difficult  to  determine  how,  why,  where,  and 
under  what  conditions  such  practices  occur.  If  our  response 
to  such  practices  is  the  quick,  easy,  and  traditional  one  of 
condemnation,  we  may  find  that  we  are  relying  upon  a 
very  inefficient  means  for  eliminating  such  practices,  if  that 
is  our  goal.  Law  enforcement  officials  are  entitled  to  the 
same  sort  of  empathetic  understanding  of  their  situation  as 
are  any  other  subjects  of  the  social  scientist.  A  social 
science  research  privilege  would  be  especially  important  in 
this  area,  where  the  subjects  are  apt  to  be  extremely 
sensitive  to  systematic  inquiry.  A  research  privilege  would 
at  least  communicate  that  the  goal  of  the  social  scientist  is 
not  "investigation"  in  the  prosecutorial  sense,  but  rather 
inquiry  in  the  scientific  sense.  Most  of  us  violate  rules  and 
have  developed  systems  of  justification  for  their  violation. 
Sometimes,  these  systems  of  justification  may  make  a  good 
deal  of  sense  under  prevailing  conditions,  but  we  will  not 
know  how  to  describe  these  conditions  unless  we  are  able 
to  experience  them  through  the  perspective  of  the  actors 
being  studied.  A  research  privilege  would  contribute  con- 
siderably toward  this  end. 

The  Federal  government  should  also  encourage  its  enforce- 
ment agencies  to  permit  responsible  social  scientific  inquiry 
into  their  practices  and  operations.  Law  enforcement  is  a 
public  responsibility,  not  a  private  one.  Like  all  agencies  of 
government,  law  enforcement  agencies  seek  favorable  pub- 
licity and  usually  open  their  doors  only  to  those  who  can 
be  counted  upon  to  provide  a  favorable  portrait.  Studies  of 
law  enforcement  agencies  usually  read  like  "authorized" 
biogi-aphies,  reflecting  the  image  that  the  subject  would  like 
to  present  to  the  world,  instead  of  a  searching  and  revealing 
portrait.  There  ought,  for  example,  to  be  an  objective  study 
of  the  Federal  Bureau  of  Narcotics,  its  history,  develop- 
ment and  operations.  Unless  such  studies  are  supported, 
and  unless  it  is  understood  that  they  cannot  be  a  glorifica- 
tion of  the  actors,  we  cannot  begin  to  develop  an  under- 
standing of  the  nature  and  role  of  law  enforcement  in 
modem  society. 
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Studies  of  deviance  and  studies  of  control  agencies  ought 
to  have  as  a  principal  theoretical  concern  the  study  of  the 
conditions  under  which  rules  come  to  be  regarded  as 
authoritative,  that  is,  as  rational,  fair,  and  necessary  for 
community  life.^^  This  concern  is  the  ver^'  essence  of 
understanding  any  system  of  rules  and  their  enforcement. 
We  therefore  need  to  know  (a)  how  rules  are  promulgated; 
(b)  how  they  are  applied;  (c)  how  their  promulgation  and 
application  derives  from  the  actual  situation  in  which  the 
rules  are  being  enforced  or  from  external  considerations; 
(d)  how  mechanisms  for  controlling  rule  enforcers  operate; 
and  finally  (e)  how  the  rules  and  their  enforcement  are 
perceived  by  those  upon  whom  they  are  being  enforced. 
The  theory  of  enforcement,  as  we  have  suggested,  rests 
upon  certain  assumptions  as  to  the  rationality  of  the  rules, 
the  consequences  of  enforcement  practices,  and  the  mean- 
ing of  the  rules  for  those  to  whom  they  applied.  Unfortun- 
ately, there  are  more  assumptions  in  this  area  than  reliable 
information. 

V.  CONCLUSION 

.  This  article  has  attempted  to  examine  the  sorts  of  claims 
usually  advanced  by  those  advocating  employment  of  the 
criminal  law  to  diminish  or  control  "immoral"  behavior. 
The  claims  are  typically  fourfold:  First,  that  the  behavior 
results  in  personal  and  social  damage;  second,  that  incar- 
ceration will  aid  in  restoring  the  personality,  in  repairing 
the  damaging  conduct;  third,  that  "social  integration"  re- 
quires the  elimination  of  the  conduct  in  question;  and 
finally,  that  penal  sanctions  will  in  fact  result  in  deterrence. 
We  have  attempted  to  elucidate  some  of  the  assumptions 
underlying  these  claims  and  to  check  the  validity  of  such 
assumptions,  as  well  as  the  reasons  for  their  existence 
where  invalid. 

As  for  the  first  claim  of  damage,  it  is  difficult  to 
substantiate.  Especially  in  the  area  of  morality,  seemingly 
"objective"  criteria  may  be  quite  misleading  as  a  ground  for 


93Selznick,  Sociology  of  Law  (for  the  INTERNATIONAL  ENCY- 
CLOPEDIA OF  THE  SOCIAL  SCIENCES)  (forthcoming  ed.) 
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social  policy,  since  they  are  based  upon  a  normative  model 
of  quiescent  physical  activity  and  perfect  health. 

The  real  policy  issue  is  always  one  of  priorities.  Almost 
every  human  behavior  has  certain  negative  side  effects.  If 
you  ask  the  man  who  owns  one,  he  would  really  rather 
drive  a  motor  vehicle,  even  though  he  risks  his  life  and  that 
of  his  family  ever>^  time  he  piles  the  household  into  the 
family's  sedan  for  the  pleasures  of  a  Sunday  picnic.  Viewed 
in  this  fashion  the  attempt  to  suppress  other  forms  of 
"hedonism"  through  criminal  law  is  best  analyzed  as  a 
manifestation  of  status  politics,  rather  than  of  rational 
social  policy.  The  question  then  becomes,  for  example,  not 
whether  drinking  or  marihuana  use  or  gambling  ought  to  be 
outlawed,  but  rather  how  and  why  a  particular  group  was 
able  to  attach  criminal  penalties  to  a  "borderland"  area  of 
criminal  law.  Again,  in  this  view,  the  idea  of  "rehabilita- 
tion" may  become  a  culture  bound  mockery,  as  in  the 
instance  of  Prohibition,  when  the  Roman  Catholic  was 
never  "habilitated"  to  total  abstinence  from  alcoholic  bev- 
erages in  the  first  place.  Concepts  of  social  order  and  social 
harm  appear  often  to  be  based  far  more  upon  values  than 
upon  science,  with  such  seemingly  scientific  notions  as  the 
"need  for  social  integration"  introduced  as  a  method  of 
argument  for  achieving  a  desired  conception  of  social  order. 

Finally,  we  examined  the  rationale  behind  the  theory  of 
enforcement  as  it  relates  to  crimes  lacking  citizen  com- 
plainants. A  number  of  criticisms  may  be  drawn.  First,  such 
crimes  lead  to  patterns  of  enforcement  that  are  singularly 
capable  of  producing  arbitrary  and  unlawful  police  be- 
havior. Since  the  "victims"  of  the  activity  ai"e  those  w^ho 
willingly  engage  in  it,  the  police  are  required  to  develop  an 
infomier  system.  Such  a  system  demands  "inputs,"  that  is, 
commodities  for  an  exchange  of  information.  Typically 
these  include  some  sort  of  indulgence  drawn  from  the 
policeman's  power  position  in  the  criminal  procedural 
process— non-arrest,  charge  reduction,  recommendation  for 
lesser  sentence.  Such  a  system  also  demands  ever  higher 
penalties,  since  the  capacity  to  reduce  penalties  constitutes 
the  "capital  goods"  of  the  morality  policeman's  trade. 
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The  infonner  system  likewise  implies  close  contact  with 
purveyors  of  the  forbidden,  such  contacts  being  funda- 
mental to  policing  activities.  In  the  process  of  becoming  an 
established  part  of  the  underworld  system,  police  may 
themselves  Ictirn  to  share  in  its  values  and  rewards.  Certain 
forms  of  graft  have  been  endemic  to  certain  "old-line" 
police  departments.  There  are  indications  that  even  nar- 
cotics police,  traditionally  freer  of  corruption  and  more 
"professionalized,"  are  succumbing  to  the  features  of 
secrecy  and  built-in  tem.ptations  that  characterize  narcotics 

enforcement. 

Lastly,  the  evidence  indicates  that  enforcement  does  not 

work.  Policing  agencies  periodically  attribute  failure  to 
insufficient  personnel  and  lack  of  penalties.  Usually,  they 
are  rewarded  with  higher  penalties  and  more  personnel  for 
enforcement.  As  a  result,  penalties  for  possession  and  sale 
of  such  a  widely  used  drug  as  marihuana  exceed  those  for 
such  crimes  as  robbery. 

We  have  attempted  to  suggest  why  enforcement  cannot 
work  in  the  "victimless"  crime  area,  by  exphcating  some  of 
the  assumptions  underlying  it.  In  addition  to  the  "struc- 
tural" difficulties  associated  with  the  necessity  for  an 
informant  system,  the  urge  to  punish  criminally  takes  place 
only  when  there  is' a  perceived  social  problem.  Usually  this 
social  perception  occurs  only  after  there  is  sufficient  wide- 
spread activity— drinking,  marihuana  use,  homosexuality— to 
also  lay  the  foundation  for  a  counter  culture,  with  its  own 
set  of  values,  symbols,  and  meanings  of  objects  and  events. 
Typically,  these  symbohc  interpretations  serve  to  vitiate  the 
negative  definitions  of  the  activity  offered  by  constituted 
authority.  Furthermore,  the  negative  attitudes  toward  con- 
stituted authority  are  likely  to  "spill  over"  into  areas  other 
than  the  particular  behavior'  the  society  is  attempting  to 
suppress  through  criminal  law,  thereby  creating  generalized 
hostilities  towai'd  authority  and,  as  it  were,  strengthening 
the  "enemy."  Where  two  belief  systems  are  in  conflict, 
the  attempt  by  the  one  to  suppress  the  other  may,  because 
of  inherent  limitations  of  force  as  a  means  of  social 
control,  inadvertently  result  in  strengthening  the  opposed 
system. 
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TWO  PROBLEMS  AND  A  LESSON  FOR 

THE  DRAFTSMAN  OF  DRUG 

CRIMES  LEGISLATION  t 

MICHAEL  P.  ROSENTHAL* 


For  several  years  I  have  participated  in  the  revision  of 
both  federal  and  Texas  statutes  dealing  with  narcotic  and 
dangerous  drug  offenses.  During  this  time  I  have  been 
exposed  to  many  problems  growing  out  of  our  efforts  to 
criminally  prohibit  the  non-medical  and  non-scientifically- 
oriented  use  and  distribution  of  thes  drugs.  These  problems 
have  often  presented  serious  questions  of  policy  for  resolu- 
tion by  those  engaged  in  revising  or  writing  criminal 
narcotics  and  dangerous  drug  legislation.  This  Article  dis- 
cusses two  of  those  problems  and  also  relates  a  lesson  I 
have  learned.  -  •  ; 

L  THE  FIRST  PROBLEM: 
THE  VALUE  AND  PLACE  OF  DETERRENCE 

Among  the  major  problems  confronting  the  draftsman  of 
narcotics  and  dangerous  drug  legislation  is  the  proper  role 


t  Reprinted  by  permission  of  the  copyright  holder  from  24 
Southwestern  Law  Journal  407  (1970).  This  article  is  based  on  a 
lecture  delivered  to  the  Short  Course  on  E>rug  Abuse  at  Southern 
Methodist  University,  April  9,  1970. 

*  A.B.,  J  D.,  Columbia  University.  Professor  of  Law,  The  Univer- 
sity of  Texas.  Consultant  on  drug  crimes  to  the  National  Commission 
on  Reform  of  B'edcral  Criminal  Laws,  19fiS-  ;  reporter  on  drug 
offenses  to  the  Penal  Code  Revision  Project  of  the  State  Bar  of 
Texas,  1967-  ;  con'-uitant  on  dangerous  drug  legislation  u»  the 
President's  Commission  on  Law  Knforcement  and  the  Administration 
of  Justice.  19G6-67.  The  views  expressed  herem  are  not  to  be  taken 
as  necessarily  reflecting  the  views  of  any  of  those  groups. 
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of  deterrence,  both  in  defining  these  offenses  and  in  setting 
the  range  of  penalties  that  may  be  imposed  upon  offenders. 
This  involves  two  problems.  First  is  the  likelihood  that,  and 
the  extent  to  which,  a  particular  offense  or  a  particular 
range  of  penalties  will  deter  illicit  use  or  trafficking.  And 
second,  assuming  a  given  amount  of  deterrence  for  a 
particular  offense  or  range  of  sentence,  should  deterrence 
be  the  controlling  consideration  in  deciding  whether  to 
create  the  offense  or  in  setting  the  penalty? 

By  deterrence  I  mean  two  things:  (1)  The  inhibiting 
effect  of  the  fear  of  detection,  apprehension,  conviction,  or 
punishment  on  (2)  the  general  population.  Thus,  I  am. 
speaking  of  general  deterrence,^  as  opposed  to  special 
deterrence  or  intimidation  ("the  effect  of  punishment  on 
the  punished"^),  and  I  am,  for  the  moment,  excluding 
other  inhibiting  effects  of  the  criminal  law  upon  the  general 
population-  such  as  any  ability  it  may  have  to  educate  or 
strengtlien  moral  inhibitions  against  committing  crime  or  to 
stimulate  habitual  law-abiding  conduct.'^ 

Lawyers  and  legal  scholars,  by  and  large,  tend  to  take 
deterrence  as  a  matter  of  faith,  and  the  deterrence  of 
anti-social  conduct  is  in  fact  an  important  goal  of  our 
criminal  law,  and  usually  the  dominant  one.  On  the  other 
hand,  many  social  scientists  and  psychologists  tend  to 
doubt  the  deterrent  efficacy  of  the  criminal  sanction."*  By 
and  large,  both  groups  are  operating  in  the  dark.  In 
contrast  to  the  great  deal  of  talk  and  speculation  about 
deterrence,  there  are  (leaving  to  one  side  research  dealing 
with  the  deterrent  effect  of  capital  punishment)  few  studies 


iThis  analysis  is  drawn  from  Anuenaes,  General  Prevention— Illu- 
sion or  Reality,  43  J.  CREvl.  L.C.  &  P.S.  176  (1952)  [hereinafter 
cited  as  Andenaes].  See  alao  Andeiiaes,  The  General  Preventive 
Effects  of  Punishment,  114  U.  PA.  L.  REV.  949  (19G6). 

2 Andenaes  at  180. 

^See  id.  at  179-80. 

"^See,  e.g.,  H.  BARNES  &  N.  TEETERS,  NEW  HORIZONS  IN 
CRLMINOLOGY  338  (2d  ed.  1951),  and  286  (3d  cd.  1959);  Schuess- 
lor,  The  Deterrent  Influenee  of  (he  Death  Penalty,  in  CRIME  .^ND 
THE  LEGAL  PROCESS  378,  379  (W.  Chambliss  ed.  1960).  See  also 
the  critical  discussion  of  this  point  of  view  in  Gibbc>,  Crline, 
Punishment,  and  Deterrence,  4  8  SW.  SOC.  SCI.  515-16  (1968). 
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of  the  deterrent  effects  of  legal  sanctions.^  There  is  much 
we  do  not  know  about  deterrence,  and  more  study  is 
urgently  needed.''  Moreover,  deterrence  may  oj-vrate  differ- 
ently with  respect  to  different  populations,"  different  of- 
fenses, different  penalties,  and  different  perceived  risks  of 
detection,  apprehension  and  conviction.  Even  if  it  should 
be  true,  for  example,  that  the  death  penalty  does  not  deter 
capital  offenses,  it  does  not  follow  that  if  applied  consis- 
tently it  might  not  deter  some  other  offense,  perhaps  a 
minor  one.  Generalization  is  impossible. 

In  addition,  crimes  involving  narcotics  and  dangerous 
drugs  are  particularly  difficult  to  detect.  Illicit  drug  trans- 
actions are  consensual;  there  is  no  complaining  viciim. 
Consequently,  certainty  of  detection,  apprehension,  and 
punishment  is  pai'ticularly  low.  To  the  extent  that  certainty 
of  punishment  is  a  greater  deterrent  than  severity  of 
punishment,^  deterrence  may  be  particularly  hard  to 
achieve  with  respect  to  these  crimes.  And,  insofar  as  the 
informer  system  may  result  in  decisions  not  to  prosecute 
those  w4io  co-operate,  certainty  of  punishment  and  perhaps 
deterrence  also  ai-e  further  reduced.'*  Furthermore,  it  is 
often  argued  that  certain  persons  are  attracted  to  dmg  use 
because    it    is    illegal.    To    the   extent   this   is   true,  and   the 


'Two  existing  studies  appear  in  Chambiiss,  The  Impaci  of  Punish- 
•it  on  Compliance  with  Parking  Regulalions,  in  CRIME  AND  THE 
LEGAL  PROCESS  388  (VV.  Chambiiss  ed.  1969),  and  in  V.  Zimring  & 
G.  Hawkins,  Deterrence  and  Negligent  Behavior:  A  Preliniinarv  Note 
(unpublished).  Some  of  the  studies  are  also  discussed  in  Chambiiss, 
Types  of  Deviance  and  the  Effectiveness  of  Legal  Sanctions,  1967 
WIS.  L.  RP^V.  703  (studies  of  general  and  special  deterrence). 

6 In  this  connection,  the  Center  for  Studies  in  Criminal  Justice  at 
the  University  of  Chicago  Ls  eng.iged  in  empirical  studies  of  deter- 
rence. Sec  Morris  &  Zimring,  Deteirence  and  Correctior-  ,  381 
ANNALS  137,  146  (1969). 

'^See  Zimring  &  Hawkins,  Deterrence  and  Marginal  Groups,  5  J. 
OF  RESEARCH  IN  CRIME  &  DELINQUENCY  100  (196S),  in  which 
the  importance  of  the  impact  of  deterrence  on  mari^inal  groups  (a 
group  not  engaging  in  prohibited  conduct  but  v/hich  is  "next  most 
likely"  to  do  so)  is  discu.sscd. 

^Sre.  rg  ,  Craniton,  DtiviT  Behari"r  and  Lt'gal  Sane  tinny.:  A  Sfudv 
of  Deterrence,  67  MICH.  L.  REV.  421,  4  27  (1969). 

-Skohiivk,  CiiLn  mil  l(j  Virtue:  Trie  Enforcenienl  of  Morals,  41  S. 
CAL.  L    REV.  ^K>;,  G34  (1968). 
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forbidden  excites  interest  or  efforts  to  repress  cause  mem- 
bers of  a  deviant  subculture  to  stand  firm,  our  laws  would 
be  having  an  anti-deterrent  effect. 

Even  leaving  aside  such  an  effect,  our  drug  laws  may  fail 
to  deter  some  members  of  the  population,  because  their 
loyalty  to  the  values  of  a  diiig-using  or  drug-approving 
subculture  may  outweigh  their  allegiance  to  legal  norms. *^ 
Certainly,  the  increases  in  federal  narcotics  and  marihuana 
penalties  in  1951  and  1956^'  have  not  reduced  the  use  of 
narcotics,  and  the  use  of  marihuana  has  risen  dramatically. 
Use  of  amphetamines,  also,  has  continued  to  increase 
despite  the  enactment  of  the  Drug  Abuse  Control  Amend- 
ments in  1965,^"  the  increase  in  federal  penalties  in  1968,^"^ 
and  similar  state  legislation. ^"^ 

The  other  side  of  the  coin  is  that  it  seems  clear  that  our 
diTig  laws  do  directly  deter  some  people.  Also,  and  perhaps 
at  least  in  the  long  run  more  important,  they  may  internal- 
ize in  the  generally  law-abiding  population  negative  atti- 
tudes towai'd  dmg  use  which  are  reflected  in  compliance 
with  the  laws.  They  may  do  this  in  two  ways.  First,  they 
may  help  to  educate  people  to  view  drug  use  as  immoral  or 
improper,  w-ith  the  result  that  people  do  not  use  diTigs,^^ 
and  second,  people  may  get  into  the  habit  of  obeying  the 
law  without  questioning  it;^*^  they  may,  in  effect,  become 
conditioned    to    obedience. ^^    The    proper   question   is    not 


lOSee  id.  at  623-26,  641. 

liPub.  L.  No.  82-255,  §1,  65  Stat.  767  (1951),  codified  as  21 
U.S.C.  §174  (1964),  amending  Int.  Rev.  Code  of  1939,  §.2557(b)(l ); 
Pub.  L.  No.  84-728,  S§103,  105-08,  201,  70  Stat.  568-74  (1956), 
codified  as  18  U.S.C.  >  J^]403,  1407,  21  U.S.C.  S  U74,  176a,  176b, 
lS4a  (1964),  INT.  REV.  CODE  of  1954,  J^7237. 

i^Pub.  L.  No.  89-74,  S  S  3(b).  5.  7,  79  Stat.  227-33  (1905), 
codified  as  21   U.S.C.  S  §331(q),  333(a)  (b),  360a  (Supp.  II,  1967). 

I'^Pub.  L.  No.  90-639,  i<  Jj  2-3,  82  Stat.  1361  (1968),  codified  as 
21   U.S.C.  j  §331(q)(3),  333(a)-(b),  360a(c)  (SUpp.  IV,  1969). 

^"^E.g.,  CAL.  HEALTH  &  SAFETY  CODE  s^n  1901-17  (West 
Supp.  1969);  N.Y.  PENAL  LAW  ^.^  220 .00-45  (jMrKinney  Supp. 
1969);  TEX.  PEN.  CODE  ANN.  art.  726d  (Supp.  1969). 

i^^Sce  Andiiiacb  at  179-80. 

I'See  H.  PACKER,  THE  LlxMlTS  OF  I'HE  CRIMINAL  SANC- 
TION 4  3  (1968). 
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whether  our  drug  laws  deter  or  whether  they  influence 
conduct  in  those  other  ways,  but  mther  how  many  they 
deter  and  how  many  they  influence.  For,  if  the  number  is 
very  few,  we  would  have  to  place  a  gi'eat  value  indeed  on 
abstinence  from  narcotics  and  dangerous  drugs  to  make  the 
effort  worth  the  return.  -  ■     .■,•■■ 

Consequently,  the  first  problem  that  confronts  the  law 
maker  is  that  we  do  not  know  enough  about  the  deterrent 
effect  of  punishment  to  be  able  to  say  that  v^e  should  set 
penalties  at  one  level,  rather  than  another,  in  order  to  get 
the  maximum  compliance  for  the  least  suffermg,  or  to  say 
whether  we  can  abandon  some  of  our  offenses  (eg-,  ^^se  or 
simple  possession)  and  still  achieve  an  acceptable  level  of 
compliance.  Even  if  we  knew  much  more  about  the  deter- 
rent efficacy  of  our  drug  laws,  we  would  still  have  to  face 
questions  about  the  proper  role  of  deterrence. 

Assuming  that  with  a  given  penalty  or  range  of  penalties 
we  can  secure  a  degree  of  compliance  that  we  deem 
acceptable,  we  will  still  have  to  determine  if  this  is 
necessarily  what  we  really  want.  For  example,  let  us 
assume,  as  is  likely  the  case,  that  marihuana  is  relatively 
not  a  very  harmful  mood-altering  dmg.  Let  us  also  assume 
that  low  penalties  will  not  significantly  deter  use  of  mari- 
huana, but  that  high  penalties  will.  Are  the  high  penalties 
warranted,  or  should  we  say  that  the  conduct  of  people  in 
distributing  and  using  a  relatively  nnld  dnig  is  neitlier 
harmful  nor  hiamewortliv  enouyii  to  iustifv  higii  pptialLies? 
It  is  possible  that  there  may  be  a  number  of  situations  in 
which  high  penalties  will  deter  relatively  minor  offenses 
where  low  penalties  will  not.  Can  the  high  penalties  be 
justified    in   these   situations?    I   think   not.^^    Our  values  do 


i^The  British  Advisory  Committee  on  Drui^  Dependence  (the 
VVootton  Committee),  in  its  report  on  cannabis,  reroi^ni/ed  the 
dilemma  and  resolved  the  issue  atiainst  the  claims  of  deterrence.  In 
his  letter  to  the  Home  Secretary  accompanying^  transmitlal  of  the 
Committee's  report.  Sir  Edward  Wayne,  M.D.,  the  Chairman  of  the 
Committee,  wrote: 

The  dilemma  is  that  a  niaximum  penalty  on  indictment  for 
unlawful  possession  which  miuht  be  expected  to  deter  a  larije- 
scale    trafficker    would    have    to    b(>    inordinately    larger   llian   the  . 
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not  permit  punishment  that  is  out  of  proportion  to  the 
harmfulness  and  blameworthiness  of  the  defendant's  con- 
duct. While  the  deterrence  of  anti-social  conduct  is  an 
important  goal  of  our  criminal  law,  it  is  not  its  only  goal. 
Ours  is  a  multigoal  system,  and  deterrence  may  sometimes 
be  outweighed  by  other  significant  objectives. ^^ 

II.   THE  SECOND  PROBLEM: 
THE  DISTINCTION  BETWEEN  DISTRIBUTION  AND  USE 

One  of  the  major  questions  for  the  draftsman  is  how  the 
drug  user  should  be  treated  as  compared  to  the  distributor. 
Although  criminalization  of  narcotic  and  dangerous  drug 
transactions  is  ultimately  aimed  at  discouraging  use,  most 
American  statutes  have  been  predominantly  directed  at 
distribution,  in  the  sense  that  they  usually  treat  distribution 
as  a  more  serious  crime  than  use  or  simple  possession.""  My 

harmfulnoss   of  the  drug  itself  would  justify.  The  Sub-Commit- 
tee felt  that  if  possession  with  intent  to  use  and  possession  with 
intent  to  supply  could  not  be  distinguished  in  law,  the  penalties 
for   unlawful    possession   should    be  matched  more  obviously   to 
the    known    harmfulness   than    to    the   potential    profitability    of 
laroe-scale  professional  trafficking. 
ADVISORY     COMMITTEE     ON    DRUG    DEPENDENCE.    REPORT, 
CANNABIS    vi    (H.M.S.O.    1958).    Shortly    after    the    Report    was   re- 
leased,  the    British    Government   announced  rejection  of  the  Commit- 
Lee's  recommendations.   N.Y.   Times,  Jan.   24,   1969,    Si,  at  '2,  col.  3. 
Recently,   however,   the    Government   has  sponsored   legislation  which 
would   reduce  penalties   for  simple  possession,  though  not  to  the  same 
extent    that    the    Committee    proposed.    On    the   other    hand,    the   bill 
would    also   raise    penalties    for   trafficking  in  marihuana.  N.Y.  Times, 
Mar.  12,  1970,  at  1,  col.  7. 

^^E.g.,  fostering  the  sen.ses  of  justice,  fairness,  and  .security,  and, 
also,  respect  for  law,  by  excluding  from  criminal  condemnation 
conduct  that  is  without  fault  or  that  is  trivial  and  by  making  the 
criminal  sanction  proportionate  to  the  gi-avity  of  the  offense;  rehabili- 
tation; and  incapacitation. 

'•^^See  generall\  the  distribution  and  possession  provisions  of  state 
narcotics  legislation  as  of  1967  in  \V.  ELDRIDGE,  NARCOTICS  -'\ND 
THE  LAW  177-231,  app.  B  (2d  ed.  1967).  The  proposed  federal 
Omnibus  Contiolled  Dangerous  Substances  Act  distinguishes  between 
distribution  and  possession.  S.  3246,  91st  Cong.,  2d  Sess.  (1970)  (as 
passed  by  the  Senate).  {Compare  S  501(c)  (distribution),  with 
S  501(e)  (po.ssession).)  A  similar  distinction  is  made  in  the  Study 
Di-aft   of  the  revised   federal   Criminal   Code  prepared   by  the  National 
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own  revision  efforts  have  taken  this  approach."^ 

There  are  ai'giiments  both  for  and  against  treating  the 
distributor  and  the  user  in  the  same  way. 

In  favor  of  pai'ity  of  treatment  are  several  considerations. 
First,  the  ultimate  aim  of  our  narcotics  and  dangerous  drug 
laws  is  to  discourage  use.  Second.  an3^  attempt  to  distin- 
guish the  user  from  the  distributor  is  unrealistic,  because  in 
the  case  of  most  nai'cotis  and  dangerous  drugs,  the  two, 
except  at  the  highest  levels  of  distribution,  are  usually  one 
and  the  same."^  While  not  all  users  sell  or  even  give  away 
drugs,  many  do.'"^^  Hence,  enforcemicnt  against  sellers  v/ill  in 
fact  most  often  bear  heavily  upon  users  who  sell.  And  to 
say  that  use  or  possession  should  be  punished  less  than 
distribution  or  not  punished  at  all,  really  is  not  meaningful 
as  long  as  distribution  is  severely  punished,^'*  for  many 
users  will  still  be  amenable  to  severe  sanctions  for  the 
latter.  Finally,  the  distributor  merely  fills  a  demand  of  the 
user-buyer.  Drug  use  is  usually  spread  by  usere  rather  than 
"pushers,""^    and    without   user-buyers   there   would   be  no 

Commission  on   Reform  of  Federal  Criminal  Law.  Compare   §1822-23 
(trafficking),  with   §1824  (possession). 

On  the  other  hand,  under  the  Texas  Dangerous  Drug  Law,  both 
distribution  and  possession  of  methamphetaminc  ("Speed")  are  pun- 
ishable on  the  same  level.  Compare  TEX.  PEN.  CODE  ANN.  art. 
726d,  §  15(b)  (Supp.  1969)  (distribution),  with  id.  §  15(a)  (Supp. 
1969)  (possession).  In  addition,  the  British  Dangerous  Drugs  Act 
1965.  c.  15,  vT6,  treat.s  all  offenses,  including  distribution  and  simple 
possession  in  the  same  manner.  The  British  Government,  however,  is 
sponsoring  legislation  which  would  distinguish  between  trafficking 
and  possession.  The  legislation  would  at  the  same  time  increase 
penalties  for  narcotics  and  marihuana  trafficking  and  reduce  penalties 
for  simple  possession  of  these  drugs.  N.Y.  Times,  Mar.  12,  1970,  at  1, 
col.  7. 

■^iSre  Study  Draft,  supra  note  20,  §  §1821-29. 
■^'  '^''^Sec,  e.^'.  ,-Blum,  Mind-Altering  Drugs  and  Dangerous  Behavior: 
Dangerous  Drugs,  in  PRESIDENT'S  COMMISSION  ON  LAW  EN- 
FORCEMENT AND  ADiMINISTRATION  OF  JUSTICE,  TASK 
FORCE  REPORT:  NARCOTICS  AND  DRUG  ABUSE,  app.  A-l ,  at 
21.  28  (1967)  [hf-reinafter  cited  as  TASK  FORCE]  (narcotics); 
-\Goode,  The  Marihuana  Market,  12  COLUM.  F.,  No.  4,  at  4  (1969) 
(marihuana). 

'^"^See  authorities  cited  in  note  22  supra. 

^'^See  Goode,  supra  note  22,  at  8. 

^^See  I.  CHEIN,  D.  GERARD,  R.  LEE  &  E.  ROSENFELD,  THE 
ROAD   TO  H:   NARCOTICS,   DELINQUENCY,  AND  SOCIAL  POLL 
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mai'ket  for  distributors.  Consequently,  to  regard  distributors 
as  worse  or  as  more  harmful  than  users  is  inaccurate.  The 
distributor  is  merely  providing  people  with  something  they 
want. 

In  short,  our  stereotyped  picture  of  both  the  seller  and 
the  user  is  distorted.  We  see  the  seller  as  an  adult  who.  for 
commercial  purposes,  willfully  preys  on  the  weaknesses  of 
others  (often  the  young)  and  who  frequently  initiates 
people  into  use.  While  there  is  some  truth  in  this  picture,  it 
is  oversimplified.  ?vluch  distribution  is  commercial,  and 
adults  do  distribute  to  minors.  However,  many  distributors 
are  users  and  many  users  distribute.  Many  sellers  are 
minors.  Hard  narcotic  addicts  who  sell  usually  do  so  to 
maintain  their  habits;'^^  distributing-users  of  ''soft"  drugs 
often  do  so  to  accommodate  friends  (either  giving  away  the 
drug  or  chai'ging  only  enough  to  cover  their  expenses),  or  ■ 
do  so  because  it  is  the  social  thing  to  do  in  the  subcultures 
of  which  they  are  a  part."^  And  it  is  usually  other  users 
who  initiate  people  into  drug  use  and  who  spread  it. 

Other  ai'guments,  however,  support  differentiating  use 
and  distribution. 

First,  distribution  is  more  hai'mful  than  use.  Distribution 
and  use  may  be  distingiushed.  The  distributor  may  be 
considered  both  as  a  more  serious  affront  to  the  legislator's 
decision  to  discourage  use  and  also  to  pose  a  more  serious 
threat  to  his  efforts  to  prevent  use  than  the  pei^son  who 
uses  drugs  but  does  not  distribute  them.  For  even  though 
he  does  supply  a  demand,  the  distributor  by  definition 
makes-  drugs  available  to  others;  and  unless  he  is  an  addict 
selling  to  maintain  his  habit,  the  distributor  does  this  as  a 

CY  1  19  (1964)  (narcotics);  Ausubcl,  The  Case  for  Comf)ulsofy  Closed 
Ward  Treatments  of  Narcotic  Addicts,  31   F.R.D.  58,  69  (1963). 

2«Se('  T.ASK  FORCE  10. 

27  ADVISORY  COMMIT-TEK  ON  DRUG  DEPENDENCE,  RE- 
PORT, CANNABIS  9  (H.M.S.O.  1968)  (mnrihuana  in  England); 
CALIFORNIA  JOINT  LEGISLATIVE  COMM.  FOR  REVISION  OF 
THE  PENAL  CODE,  DRUGS,  PART  I:  MARIHUANA  153  (1968) 
("Our  datix  indicate  that  ovci  '20%  of  tho  u.sers  of  marihuana  iiav*- 
sold  the  drii<»  on  occasion  in  small  quantity,  to  friends  who  tacitly 
a^ree  they  will  return  the  tavor  it  tlie  drug  becomes  available  to  them 
in  the  future.");  Goode,  supra  note  20,  at  7. 
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matter  of  choice  that  is,  with  as  much  choice  as  is 
involved  in  most  human  decisions.  The  conduct  of  the 
non-distributing  user  is  by  contrast  essentially  self-destruc- 
tive. 

In  addition,  despite  the  fact  that  users  often  distribute 
drugs,  it  is  both  realistic  and  proper  to  compare  the 
distributor  (whether  he  is  a  user  or  not)  with  the  non-dis- 
tributing user.  Distribution  is  not  an  inevitable  concomitant 
of  use,  and  not  all  users  distribute.  To  the  extent  distribu- 
tion and  use  are  distinguished  on  the  basis  of  the  greater 
harm  done  by  distribution,  more  severe  sanctions  for  users 
who  distribute  are  logical.  When  the  user  distributes,  he 
becomes  a  distributor  in  the  eyes  of  the  law. 

Second,  many  people  perceive  the  user  as  less  culpable  or 
blameworthy  than  the  trafficker.  They  may  view  him  with 
pity  or  sympathy  (not  always,  of  course,  unmixed  with  less 
noble  feelings),  or  otherwise  see  him  as  a  person  for  whom 
severe  punishment,  or  even  any  punishment,  is  inappropri- 
ate. These  perceptions  may  in  turn  be  based  on  the  fact 
that  the  user's  conduct  in  use  is  essentially  self-destructive, 
or  on  the  view  that  he  is  alienated,  disturbed,  misguided,  or 
presents  a  medical,  psychiatric,  or  social  problem  (perhaps 
in  part  because,  again,  he  is  self-destructive).  Also,  when 
the  distributor  acts  commercially  he  will  be  blamed  even 
more  relative  to  the  user,  merely  because  in  our  culture  wc 
tend  to  blame  people  whom  we  perceive  as  commercializing 
vice  more  than  we  do  people  whom  we  regard  as  victims  of 
vice  or  people  who  indulge  in  a  vice.  Even  if  these 
perceptions  do  not  justify  differential  treatment,  they  do 
go  a  long  way  to  explain  the  demand  for  it. 

When  the  user  distributes  or  sells  we  may  res[)ond  in 
different  ways.  To  the  extent  that  we  believe  distribution  is 
more  harmful  than  use,  we  may  view  the  user  harshly, 
despite  the  fact  that  he  is  the  samcjpperson  that  we  may 
have  .  viewed  benevolently  earlier.  Perhaps,  the  user  who 
sells  for  a  profit  cannot  be  too  misguided  but  has  fooled  us 
all  and  now  calls  down  upon  himself  our  wrath  On  the 
other  hand,  we  may  realize  that  if  he  was  misguided  or 
alienated  before  he  sold,  he  is  still  so,  and  continue  to  view 
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him  benevolently.  We  will  then  argue  that  the  user-distribu- 
tor should  be  treated  like  a  non-distributing  user  rather 
than  a  distributor.  To  the  extent  use  and  distribution  are 
differentiated  out  of  sympathy  or  other  benevolent  feelings 
for  the  user,  there  is  reason  in  the  argument  that  to  deny 
leniency  to  the  distributing  user  defeats  the  purpose  of 
according  leniency  to  the  user.  The  alienated  user  is  no  less 
alienated  because  he  also  distributes. 

Law  enforcement  considerations  may  be  urged  in  support 
of  either  position.  On  the  one  hamd,  it  is  easier  to  enforce 
simple  possession  offenses  against  users  than  to  make  buys 
agamst  big  sellers.  On  the  other  hand,  where  traffickers  are 
few  in  number  relative  to  users,  it  may  be  more  practical  to 
direct  enforcement  efforts  against  traffickers.  In  addition,  it 
is  often  urged  that  while  enforcement  against  large-scale 
traffickers  is  difficult,  there  is  more  to  be  gained  from  such 
enforcement  than  fi'om  enforcement  against  users.  The 
argument  runs  that  by  reaching  traffickers— particularly 
significant  traffickers-  use  is  more  likely  to  be  decreased  (at 
least  temporarily)  than  by  reaching  users.  This  presupposes 
that  enforcement  against  traffickers  is  effective  enough  that 
some  users  must  reduce  use  or  that  traffickers  must  dilute 
the  quality  of  the  drug  (and  that  users  do  not,  in  conse- 
quence of  this,  increase  the  number  of  doses  they  take  or 
switch  to  other,  miore  powerful  drugs),  or  that  traffickers 
who  would  otherwise  distribute  drugs  for  which  there  is  a 
demand  are  deterred  from  doing  so.  If,  however,  enforce- 
ment agamst  traffickers  is  not  this  effective,  a  greater 
reduction  in  use  might  be  accomplished  by  isolating  a  single 
user  from  drugs  than  by  incarcerating  a  trafficker. 

Even  if  enforcement  against  trafficking  is  as  or  more 
effective  in  reducing  use  than  enforcement  against  users,  a 
report  submitted  by  a  consultant  to  the  President's  Com- 
mission on  Law  Ertforcement  and  Administration  of  Jus- 
tice"^ suggests  that  in  the  case  of  some  drugs,  at  leasL,  there 


•-^«ART1IUR  D.  LITTLE,  INC.,  DRUG  ABUSE  AND  LAW  EN- 
FORCEMENT, app.  D,  at  DM  9  (1967)  (consultant's  report  to  the 
President's  Commission  on  Law  Enlorcement  and  Administration  of 
Justice). 
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may  still  be  more  to  be  gained  from  efforts  to  reduce 
demaiid  (that  is,  against  the  user)  than  from  efforts  to 
reduce  supply  (against  the  trafficker). 

The  argument  seems  to  be  based  on  the  characteristics  of 
the  heroin  traffic.  It  runs  approximately  as  follows.  Heroin 
is  a  commodity  the  demand  for  which  is  relatively  inelastic 
to  price.  As  price  goes  up,  demand  does  not  appreciably 
fall  off,  but  addicts  pay  the  increased  price.  Since  addicts 
often  commit  fund-raising  offenses  to  maintain  theii*  habits, 
an  increase  in  price  will  result  in  increased  addict-crime  and 
cost  the  community  more  both  monetarily  and  in  terms  of 
community  security.  x\ctivities  directed  to  reducing  the 
supply  of  heroin  will,  to  the  extent  they  succeed,  raise  the 
price  and  increase  addict-crime.  (In  the  case  of  less  hai-mful 
drugs,  it  can  also  be  argued  that  reduction  of  the  supply 
may  lead  users  to  switch  to  more  harmful  drugs. ^^)  On  the 
other  hand,  activities  directed  to  reducing  the  demand  (for 
example,  imprisoning,  jailing,  treating,  or  civilly  committing 
the  addict)  will  reduce  use  without  leading  to  an  increase  in 
price.  Of  course,  whether  to  act  on  this  analysis  by 
incapacitating  the  addict  would  depend  on  a  balancing  of 
the  financial  and  security  costs  of  addict-crime  against 
considerations  of  personal  liberty,  and  other  humanitarian 
considerations  which  might  weigh  against  incapacitating  the 
addict  for  a  substantial  period  of  time.''^ 

On  balance,  some  differentiation  in  criminal  treatment 
between  use  and  distribution  is  probably  proper.  However, 
the  considerations,  as  I  have  attempted  to  show,  are  by  no 
means  onesided,  and  possibly  it  might  be  preferable  to  treat 
use  and   small   distributions   by   users   in   the   same   way.  In 


'^^See,  e.g.,  N.Y.  Tim*^,  Sept.  17,  1969,  at  1,  col.  1. 

^^Cf.  AronowiLz.  Ciril  Commitment  of  Narcotic  Addicts  and 
Sentencing  for  Narcotic  Drug  Offenses,  in  TASK  FORCE  app.  D,  at 
148  (1967);  Kramer,  Tlie  State  Versus  the  Addict:  Uncivil  Commit- 
ment, 50  B.U.L.  REV.  1  (197U);  Kramer,  Bass,  &  Berecochea,  Civil 
Commitment  for  Addicts:  The  California  Program,  125  AM.  J.  OF 
PSYCHIATRY  S16  (1968);  Kramer  &  Bas.s,  Institutionalization  Pat- 
terns Among  Ciiill\  Committed  Addicts,  20S  J. A.M. A.  2297  (1969); 
Note,  Civil  Commitment  of  Narcotic  Addicts,  76  YALE  L.J.  1160 
(1967). 
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any  event,  even  if  the  distributor  engages  in  conduct  thiat  is 
somewhat  more  harmful  than  the  user,  it  can  be  questioned 
whether  he  warrants  the  typical  high  degree  felony  penal- 
ties provided  for  him  when  at  the  same  time  the  user  is 
treated  as  a  misdemeanant.  Some  difference  there  may  be, 
but  -especially  where  large-scale  commercial  distribution  is 
not  involved— it  is  doubtful  whether  the  difference  is  great 
enough  to  warrant  such  a  great  disparity  in  treatment.  In 
light  of  the  fact  that  reduction  of  penalties  for  use  is  at 
times  accompanied  by  an  increase  in  penalties  for  distribu- 
tion, one  can  wonder  if  the  emotional  price  for  some 
amelioration  of  naixotics  and  dangerous  drug  laws  has  not 
been  the  adoption  of  a  devil  theory  under  which  the  user  is 
absolved  from  blame  (or  nearly  so)  while  all  (or  almost  all) 
evil  is  attributed  to  the  nefarious  distributor.  This  is  also 
quite  understandable.  We  ai'e  so  committed  to  the  view  that 
drug  '"abuse"  is  bad  that  we  cannot,  despite  our  new 
perceptions  that  users  are  not  always  so  bad,  go  so  far  as  to 
say  that  the  entire  drug  traffic  may  not  be  quite  so  bad. 
Therefore,  we  exaggerate  the  distinction  between  user  and 
distributor,^^  which  at  least  at  lower  levels  of  distribution  is 
of  molehill  size  at  most,  to  mountain  size.  Thus,  we  can 
ameliorate  punishments  for  users,  safe  in  the  belief  that  we 


3lExaggeratioti  ot  this  distinction  may  also  be  explained  in 
anotlier  way.  With  the  great  growth  in  the  use  of  mind  and 
mood-altering  drugs  in  recent  years,  particularly  among  the  children 
of  the  middle  class,  legislators  have  been  faced  with  two  conflicting 
demands.  Those  parents  who  fear  that  their  children  will  be  exposed 
to  drugs  demand  harsher  penalties.  At  the  saine  time,  the  parents  of 
users,  and  sometimes  distributoi-s  too,  whose  children  have  been 
convicted  or  convicted  and  imprisoned  or  who  fear  that  their  children 
will  suffer  one  of  thoiie  fates,  suffer  from  oui  laws,  and  often  call  for 
reduced  penalties,  usually  for  the  user.  Politically,  an  attempt  can  be 
made  to  accommodate  both  these  demands  by  at  the  same  time 
reducing  penalties  for  use  and  simple  possession,  maintaining  or  even 
increasing  penalties  for  distribution,  and  blaming  the  dii>tributor  for 
the  bulk  of  our  drug  problems.  Parents  of  users  arc  assuaged  by  the 
lighter  penalties  for  users.  At  the  same  time  those  who  seek  higher 
penalties  are  relieved  by  che  high  penalties  for  disLribucoi"b,  because 
they  believe  that  distributoi-s,  are  really  the  people  to  blame  for  the 
drug  traffic  and  that  high  penalties  for  distribution  and  enforcement 
concentrated    against    distributors  will   reduce  or  eliminate   the  tiaffic. 
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have  not  really   weakened   our  efforts  to  combat  the  diiag 
problem    because    we   are   bearing   down    harshly    or   more 
hai-shly  on  the  evil  pusher.  This  is  the  result  of  recognizing 
that    our   sons   and    daughters   are   users.  What  will   we  do., 
when  we  recognize  that  they  are  also  sellers? 

While  the  distinction  between  use  and  distribution  is  not 
as  clear  as  it  might  be,  I  think,  nevertheless,  that  the 
differentiation  of  use  (often  via  the  simple  possession 
offense)  from  distribution  that  has  characterized  much 
recent  legislation  reflects  good  instincts.  Believmg  as  i  do, 
that  we  have  overcrimmalized  in  the  drug  area  and  that  as  a 
general  matter  penalties  for  narcotic  and  dangerous  drug 
offenses  are  too  high,  a  distinction  that  results  in  some 
reductions  may  be  desirable  even  if  the  line  of  reduction  is 
not  as  accurate  as  it  might  have  been,  and  even  if  reduction 
has  not  gone  far  enough.  Thus,  reducing  sanctions  for  use 
and  simple  possession  does  help  to  reduce  the  costs  of  our 
drug  laws.  Half  a  loaf  may  indeed  be  better  than  none. 

III.  THE  LESSON: 
THE  IMPORTANCE  OF  THE  COSTS  OF  LAWS 

One  of  the  most  important  lessons  I  have  leai'ned  in  the 
course  of  penal  code  revision  work  is  that  laws  have  costs 
as  well  as  benefits.  There  is  nothing  new^  in  this  lesson,  and 
others  have  learned  it  before  me.^^  But  it  is  often  forgot- 
ten, and  {  think  it  is  important  enough  to  reiterate.  Laws 
do  have  costs  as  well  as  benefits.  Not  only  are  our  narcotics 


32See  CALIFORNIA  JOINT  LEGISLATIVE  COMM.,  supra  note 
27,  ch.  1  (bv-Professor  John  Kaplan):  H.  PACKER,  THE  LIGHTS  OF 
THE  CRIMINAL  SANCTION,  passim,  and  especially  Part  III  and 
332-4  2  (1968);  Kaplan,  What  the  Legislator  Should  Consider,  in 
DRUGS  AND  YOUTH  250  (J.  WITTENBORN,  H.  BRILL,  J.  SMITH 
&  S.  WITTENBORN  eds.  1969)  (from  which  the  instant  section  of 
thih  paper  i.s  in  part  derived);  Kadish,  The  Crisis  of  Ovcrcriininaliza- 
tion,  374  ANNALS  157  (1967);  Kaplan,  Foreword,  Mariliuana  Laws, 
an  Empirical  Studv  of  Enforcement  and  Adminislration  in  Los 
Angeles  County  (and  the  Note  itself),  15  U.C.L.A.L.  REV.  1501 
(196S);  Skolniciv,  Coercion  io  Virtue:  The  Enforcement  oj  Morals,  41 
S.  CAL.  L.  REV.  588  (1968);  Note,  Possession  of  Marihuana  in  San 
Mateo  County:  Some  Social  Costs  of  Critninalization,  22  STAN.  L. 
REV.   101   (;i9o9).  Sec  also  Rosenthal,  A  Plea  for  Amelioration  of  the 
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and  dangerous  drug  laws  no  exception,  but— regulating  as 
they  do  consensual  transactions  between  willing  buyers  and 
willing  sellers,  and,  therefore,  being  especially  difficult  to 
enforce— they  have  more  costs  than  do  most  criminal  laws. 
Professor  John  Kaplan  of  the  Stanford  Law  School  has 
spoken  eloquently  of  the  costs  of  laws: 

Although  most  people  do  not  think  of  it  this  way, 
the  passage  of  a  law  or  group  of  laws  is  very  much 
like  a  purchase  by  society  of  a  package  of  social 
effects.  In  this  view,  any  social  action  should  be 
judged  by  the  same  kinds  of  criteria  which  would 
determine  the  initiation  by  the  defense  department  of 
a  new  weapons  system  or  the  decision  by  a  manufac- 
turer to  put  out  a  new  product  line.  The  crucial 
question  which  should  be  asked  in  all  of  these  cases  is, 
What  are  you  paying  in  total  costs,  financial  and 
other,  for  the  product,  and  what  ai'e  you  getting  for 
your  outlay?  In  all  these  situations,  a  choice  may 
involve  a  very  difficult  calculus.  First,  often  the  costs," 
especially  the  social  costs,  are  difficult  to  measure 
with  precision.  And  second,  the  advantages  of  the 
action- what  you  are  buying  for  your  costs— are  usual- 
ly not  known  except  by  means  of  more  or  less 
intelligent  guesses.  The  important  thing  to  note,  how- 
ever, is  that  each  social  action  which  is  worth  talking 
about,  including  the  drug  laws,  has  its  costs.  While  in 
some  cases  the  disadvantages  of  alternative  policies  or 
the  benefits  of  a  given  course  of  action  make  these 
costs  bearable— and,  indeed,  often  cheap— we  should 
never  lose  sight  of  the  costs  of  a  policy  in  determining 
its  overall  wisdom. 33 

This  is  something  we  too  often  forget.  We  tend  to  assume 
that  if  we  do  not  like  something  we  can  prohibit  it,  and 
that  will  be  that.  However,  rarely  do  we  receive  only 
benefits.  Often  we  pay  large  costs,  sometimes  intolerable 
ones,  and  in  every  situation  the  rational  lawmaker  or 
legislator  will  ask,  do  the  costs  outweigh  the  benefits,  or 
are  the  costs  likely  to  outweigh  the  benefits? 

I    can   suggest   a   number   of   the   costs    we  pay   for  our 


Marihuana  Laws,  47  TEXAS  L.  REV.  1359  (1969). 

33Kaplan,  What  the  Legislator  Should  Cotisidcr,  supra   note  32,  at  I 

250. 
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narcotics  and  dangerous  drug  laws.  Professor  Herbert  L. 
Packer  has,  in  his  already  classic  The  Limits  of  the  Criminal 
Sanction,  described  them  as  follows: 

(1)  Several  hundred  thousand  people,  the  overwhelm- 
ing majority  of  whom  have  been  primarily  users  rather 
than  traffickers,  have  been  subjected  to  severe  criminal 
punishment. 

(2)  An  immensely  profitable  illegal  traffic  in  narcotic 
and  other  forbidden  drugs  has  developed. 

(3)  This  illegal  traffic  has  contibuted  significantly  to 
the  growth  and  prosperity  of  organized  criminal 
groups. 

(4)  A  substantial  number  of  all  acquisitive  crimes- 
burglary,  robbery,  auto  theft,  other  forms  of  larceny- 
have  been  committed  by  drug  users  in  order  to  get  the 
wherewithal  to  pay  the  artificially  high  prices  charged 
for  drugs  on  the  illegal  mai'ket. 

(5)  Billions  of  dollars  and  a  significant  proportion  of 
total  law  enforcement  resources  have  been  expended 
in  all  stages  of  the  criminal  process. 

(6)  A  disturbingly  large  number  of  undesirable  police 
practices—unconstitutional  searches  and  seizures,  en- 
trapment, electronic  surveillance— have  become  habit- 
ual because  of  the  gi'eat  difficulty  that  attends  the 
detection  of  narcotics  offenses. 

(7)  The  burden  of  enforcement  has  fallen  primarily  on 
the  urban  poor,  especially  Negroes  and  Mexican-Ameri- 
cans. 

(8)  Research  on  the  causes,  effects,  and  cures  of  drug 
use  has  been  stultified. 

(9)  The  medical  profession  has  been  intimidated  into 
neglecting  its  accustomed  role  of  relieving  this  form  of 
human  misery. 

(10)  A  large  and  well-entrenched  enforcement  bureau- 
cracy has  developed  a  vested  interest  in  the  status  quo, 
and  has  effectively  thwarted  all  but  the  most  marginal 
reforms. 

(11)  Legislative  invocations  of  the  criminal  sanction 
have  automatically  and  unthinkingly  been  extended 
from  narcotics  to  marihuana  to  the  flood  of  new 
mind-altering  drugs  that  have  appeared  in  recent  years, 
thereby  compounding  the  preexisting  problem.'"^-* 


•■^■^H.  PACKER,  note  17  supra,  al  332  33. 
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The  marihuana  laws  in  particular  have  extremely  high 
costs.  For  exaniple:  ■  .       • 

(1)  They  criminalize  an  ever  increasing  number  of  our 
population, ^^  many  of  whom  are  young  and  developing, 
and  many  of  whom  have  no  prior  criminal  record  or  at 
most  a  minor  record  only.  They  criminalize  not  only  those 
who  are  arrested  and  convicted  and  those  who  are  also 
incarcerated,  but  they  also  criminalize  all  marihuana  users 
by  labelling  them  as  members  of  a  criminal  or  deviant 
group.  And,  to  the  extent  that  use  of  marihuana  may  be  a 
syniptom  of  alienation,  they  may  compound  that  alienation 
and  alienate  those  Vv-ho  were  not  alienated  before. 

(2)  Many  people  (rightly  or  wrongly)  view  the  mari- 
huana laws  (and  many  of  our  other  drug  laws)  as  iiTational 
or  unjust.  This  disrespect  for  these  laws  may  be  translated 
into  a  more  generalized  disrespect  for  law,  for  our  institu- 
tions, and  to  intransigence  in  their  use  of  the  drug  despite 
our  efforts  to  curtail  it. 

(3)  Although  this  has  not  been  a  major  problem  to  date, 
our  harsh  marihuana  laws  furnish  a  protected  market  for 
organized  crime.  And,  as  a  number  of  accounts  of  the 
effects  of  Operation  Intercept  relate,  cutting  off  the  supply 
of  this  relatively  mild  drug  may  drive  users  to  other,  more 
dangerous  drugs. "^^ 

(4)  Prohibition  of  marihuana  causes  users  who  do  not 
have  prior  criminal  records  or  who  have  only  minor  records 
to  associate  with  persons  who  are  more  involved  in  and 
may  be  more  committed  to  both  illegal  activities  and  the 
di-ug  world  in  order  to  obtain  the  drug.  When  sale  is  illegal, 
the  user-buyer  must  associate  with  the  criminal  seller. 

(5)  Enforcement  of  these  laws  may  divert  needed  police 
manpower  and  financial  resources  from  efforts  to  combat 
"crime  in  the  streets"— crimes  against  the  person  and  prop- 
erty. 


3-^See  the  discussions  in  Kaplan,  ^720^  the  Legislator  Should 
Consider,  supra  note  32;  Rosenthal,  supra  note  32;  Note,  supra  note 
32. 

36E.5.,  N.Y.  Times,  Sept.  17,  1969,  at  1,  col.  1;  id.,  Jan.  25. 
1970,    §  1,  at  37,  col.  1;  Wall  St.  Journal,  Sept.  11,  1969,  at  1,  col.  4. 
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(6)  Because  the  marihuana  laws— like  our  laws  dealing 
with  narcotics  and  other  dangerous  dmgs— prohibit  consen- 
sual transactions,  they  are  diffcult  to  enforce.  This  has 
several  consequences.  Enforcement  must  be  iiTegular,  and 
law  enforcement  can  hope  to  discover  only  a  small  percent- 
age of  violations.  There  are  indications  that  in  at  least  some 
parts  of  the  country  lower  social  and  economic  classes, 
hippie  communities  and  other  unpopular  groups,  and  mi- 
norities may  bear  the  bmnt  of  it.^"^  In  addition,  undercover 
agents  and  informers  must  be  used  to  help  enforce  the  laws 
and  invasion  of  privacy  and  practices  that  come  close  to 
entrapment  also  occur. 

Costs  such  as  these  do  not  necessarily  mean  that  our 
nai-cotics  and  dangerous  drug  laws  are  misconceived.  It  may 
be  that  the  benefits  of  these  laws  still  outweigh  the  costs. 
Then  again,  they  may  not.  It  is  possible  that  the  balance 
will  be  different  for  different  dmgs.  Also,  the  existence  of 
costs  does  not  necessarily  mean  that  only  legalization  will 
remedy  the  situation.  Methadone  maintenance  may  reduce 
some  of  the  costs  of  our  narcotics  laws.^^  Reduced  penal- 
ties for  sale  of  marihuana  and  decriminalization  of  simple 
possession  and  use,  for  example,  may  reduce  some  of  the 
costs  of  the  marihuana  laws  enough  that  they  become  more 
bearable.  On  the  other  hand,  it  may  be  that  even  With 
these  measures,  the  costs  of  prohibition  of  marihuana 
would  be  so  great  that  they  would  still  continue  to 
outw^eigh  its  benefits;  or  at  least  I,  for  one,  so  believe. ^^ 

Whether  or  not  the  costs  of  our  drug  lav/s  do  outweigh 
the  benefits  we  receive  from  them,  it  is  important  to 
remember  that  we  do  in  fact  pay  a  price  for  these  benefits. 
And  to  the  extent  that  it  is  possible  to  do  so,  we  should  be 
quite  sure  that  we  know  what  that  price  is  and  that  the 
benefits  are  worth  the  price  before  we  pay  it. 


^'^St^c  CALIFORNIA  .lOINT  LEGISLATIVE  COMM.,  supra  note 
27,  at  16-17;  Project,  Marihuana  Laws:  An  Empirical  Study  of 
Enforcement  and  Administration  in  Los  Anfitlcs  County.  15 
U.C.L.A.L.  REV.  M99,  1539-42  (1968). 

''ii<Scc  generally  Note,  Methadone  Maintenance  for  Heroiti  Addicts, 
78  YALE  L.J.  n'75  (1969). 

39This     represents     a     chanue     from     the    position     I     espoused     in 
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Rosenthal,  A  Plea  for  the  Amelioration  of  the  Marihuana  Laws,  47 
TEXAS  L.  REV.  1359  (1969).  I  there  took  the  position  that  at  "the 
present  time"  prohibition  of  marihuana  should  be  continued.  Id.  at 
1363.  I  recognized,  however,  that  if  the  costs  of  our  marihuana  laws 
continued  to  increase  to  tlie  point  where  they  outweighed  the 
benefits  of  the  laws,  "legalization"  ("much  a.s  distribution  and  use  of 
alcohol  is  leaglized")  "might  bo  in  order."  Id.  at  1376.  Since 
publication  of  that  article,  use  of  marihuana  has  continued  to 
increase,  and  the  costs  of  the  marihuana  laws  (as  I  see  them)  have 
continued  to  rise  to  the  point  where  I  think  that  at  the  least 
legislation  looking  to  the  end  of  prohibition  is  desirable.  Problenis 
relating  to  the  scope  and  method  of  legalization  (e.g.,  the  permissible 
strength  of  the  iegai  product,  and  whether  to  go  as  far  as  we  have 
with  alcohol  or,  for  other  examples,  merely  to  permit  the  distribution 
and  possession  of  small  quantities  or  permit  use  in  certain  restricted 
places)  and  a  time  table  for  implementing  it  (so  as  to  both  allow 
sufficient  time  to  lessen  the  ti-auma  of  people  who  fear  it  and  to 
permit  its  technical  aspects  to  operate  smoothly)  are  beyond  the 
scope  of  this  Article.  See  CALIFORNIA  JOINT  LEGISLATIVE 
COiMM.,  supra  note  27,  ch.  6,  at  136-62,  and  especially  at  148-49. 
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THE  EFFECT  OF  DRUGS  ON 

CRIMINAL  RESPONSIBILITY,  SPECIFIC 

INTENT,  AND  MENTAL  COMPETENCY  t 

KENNETH  C.  BAUMGARTNER* 

-  INTRODUCTION 

A  defendant's  use  or  abuse  of  dangerous  daigs,  including 
narcotics,  stimulants,  depressants  and  hallucinogens,  may 
have  a  direct  impact  on  how  he  as  an  individual  will 
ultimately  be  handled  by  the  courts.  The  toxic  psychosis 
resulting  from  these  drugs  may  be  a  factor  in  determining 
whether  he  is  legally  sane  (and  therefore  criminally  respon- 
sible), is  able  to  formulate  specific  criminal  intent,  or  is 
capable  of  waiving  his  constitutional  rights.  This  article  w^ill 
discuss  the  trends  in  the  area  and  highlight  some  of  the 
more  important  cases. 

DRUGS  AND  INSANITY 
BACKGROUND:  ■  ' 

In  the  initial  stages  of  prosecution,  a  defendant  is 
presumed  to  have  been  able  to  formulate  the  necessary 
mens  rea.   However,   once  he  presents   "some  evidence"  of 


•|-(c;i970  by  the  American  Bar  Association.  Reprinted  from  the 
Winter  1970  American  Criminal  Law  Quarterly ,  Vol.  8,  No.  2,  with 
permission  of  the  ABA  and  Section  of  Criminal  Law. 

*  Attorney,  Office  of  Chief  Counsel,  Bureau  of  Narcotics  and 
Dangerous  Drugs;  B  B.A.  1962,  University  of  Notre  Dame;  J.D.  1967, 
The  Catholic  University  of  America.  Member  of  the  Bar  of  the 
District  of  Columbia.  The  views  expressed  in  this  article  me  those  of 
the  author  and  not  necci.sarily  those  of  the  Department  of  Justice  or 
the  Bureau  of  Narcotics  and  Dangerous  Drugs. 
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legal  insanity  it  becomes  incumbent  upon  the  prosecution 
to  prove  that  the  defendant  was  sane  at  the  time  the 
offense  was  committed.^  This  element  of  the  case  must  be 
proven  by  the  prosecution  with  no  less  certainty  than  the 
corpus  delecti  or  the  defendant's  involvement  in  the  crime. 
If  the  prosecution  fails  in  this  attempt,  a  finding  of  insanity 
will  constitute  an  absolute  defense. 

While  the  defense  of  insanity  is  available  in  every  juris- 
diction in  the  United  States,  each  jurisdiction  has  its  own 
definition  of  what  initially  constitutes  "some  evidence"  of 
insanity  sufficient  to  raise  the  question.  Each  jurisdiction 
also  has  its  own  definition  of  insanity,  and  circumstances 
which  will  prove  insanity  in  one  state  or  federal  circuit  may 
not  in  another. 

For  many  years  the  standard  for  insanity  was  the 
right-wrong  test  advanced  in  the  famous  ArNaghten's  Case.^ 
Under  this  test,  the  defendant  was  not  legally  responsible 
if,  at  the  time  of  the  criminal  act,  he: 

was  laboring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing;  or,  if  he  did  know  it, 
that  he  did  not  know  he  was  doing  what  was  wrong. 

Variations  on  NVNaghten,  including  an  added  element  of 
"irresistible  impulse,"  probably  constitute  the  standard  for 
insanity  in  the  majority  of  the  jurisdictions  in  this  country."^ 
The  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  in  the  now  famous  Durham'^  and  McDonald^ 
cases,  established  a  test  for  insanity  which  was  couched  in 
terms  of  a  substantial  lack  of  mental  capacity  rather  than  a 
complete  lack  of  capacity.  The  standard  which  evolved 
from  these  cases  was  that  a  defendant  was  not  criminally 


iThe  expression  "legal  insanity"  actually  is  a  redundancy  since 
"insanity"  is  a  legal  concept,  not  a  medical  diagnosis.  Accordingly, 
throughout  this  article  the  term  "insanity"  will  bo  used. 

28  Eng.  Rep.  718  (1843). 

^The  current  status  of  M'Naghten  and  the  irresistible  impuL<;o  tests 
of  insanity  in  the  various  jurisdictions  in  the  United  States  may  be 
found  in  45  A.L.R.  2d  1447. 

'^Durham  u.  United  States,  214  F.2d  862  (D.C.  Cir.  1954). 

^MeDonald  v.  United  States,  312  F.2d  84  7  (D.C.  Cir.  1962). 
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responsible  if  his  unlawful  act  was  the  product  of  a  mental 
disease  or  defect  (which  was  defined  to  include  any  abnor- 
mal condition  of  the  mind)  which  substantially  affected  his 
mental  or  emotional  processes  or  substantially  impaired  his 
behavioral  controls.  The  Durham-McDonald  rule  has  gener- 
ally been  rejected  by  the  various  courts  upon  whom  it  has 
been  urged  and  is  the  test  for  legal  insanity  in  very  few 
jurisdictions  other  than  the  District  of  Columbia. 

Another  standard  employing  the  "substantiality'"  concept 
was  adopted  in  1962  by  the  American  Law  Institute.  Under 
this  test  for  criminal  responsibility: 

(1)  A  person  is  not  responsible  for  criminal  conduct  if  at 
the  .  time  of  such  conduct  as  a  result  of  mental 
disease  or  defect  he  lacks  substantial  capacity  either 
to  appreciate  the  criminality  of  his  conduct  or  to 
conform  his  conduct  to  the  requirement:  of  law. 

(2)  As  used  in  the  Article,  the  terms  'mental  disease  or 
defect'  do  not  include  an  abnoniiality  manifested 
only  by  repeated  criminal  or  otherwise  antisocial 
conduct.^ 

This  test  appears  to  be  gaining  in  popularity  in  both  the 
state  and  federal  jurisdictions.^ 

THE  CASES: 

Addiction  by  itself  is  generally  not  sufficient  to  establish 
insanity.^    Two  leading  cases  which  stand  for  this  proposi- 


6 American  Law  Institute,  Model  Penal  Code  (final  draft)  (1962) 
Section  4.01 . 

^See  United  Stales  u.  Freeman,  357  F.2d  606  (2d  Cir.  1966),  for 
a  discussion  of  M'Naghten,  Durham  and  the  American  Law  Institute's 
standards  for  insanity.  In  Freeman,  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  announced  that  it  was  adopting  the 
A.L.L.'s  formula  as  the  standard  of  criminal  responsibility  in  that 
Circuit.  A  modified  version  was  adopted  by  the  Sixth  Circuit  in 
United  States  v.  Smith,  404  F.2d  720  (6th  Cir.  1968).  Other 
jurisdictions  which  have  adopted  this  standard  include  the  Fifth 
Circuit,  Dlahe  u.  United  States,  407  F.2d  908  (5th  Cir.  1969), 
Seventh  Circuit,  United'  States  v.  Shapiro,  383  F.2d  680  (7th  Cir. 
1967)  and  the  Tenth  Circuit,  Wion  v.  United  States,  325  F.2d  420 
(10th  Cir    1963) 

^Certain  commentators  argue  to  the  contrary.  See  McMorris,  Can 
We  Punish    for   the  Acts  of  Addiction,  54   A. B.A.J.   1083   (November 
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tion  are  United  States  v.  Freeman,^  and  Heard  v.  United 
States}^  The  defendant  in  Freeman,  a  confirmed  addict 
and  alcoholic,  was  convicted  on  two  counts  of  selling 
narcotics,  even  though  he  pleaded  insanity  resulting  from 
narcotic  addiction.  On  appeal,  the  Court  stated:  '^Nor  may 
narcotic  addiction  without  more  be  the  sole  evidence  of 
insanity  ...  It  would  be  unwise  at  this  stage  of  medical 
knowledge  for  a  court  to  conclude  that  those  addicted  to 
narcotics  should  he.  for  that  reason  alone,  immune  from 
criminal  sanctions. "-^^ 

Freeman  has  been  cited  with  approval  in  Baily  v.  United 
States,^~  and  m  Berry  v.  United  States}"^  In  Bailey,  which 
involved  the  unlawful  sale  of  narcotics,  the  Court  of 
Appeals  affirmed  the  refusal  of  the  trial  court  to  issue  an 
instruction  on  criminal  responsibility  or  insanity  based 
solely  on  the  theory  of  addiction.  The  court  stated  that  the 
defendant  was  not  entitled  to  such  an  instruction  where  the 
only  evidence  on  irresponsibility  was  his  testimony  that  he 
was  addicted  to  naixotics,  that  he  had  been  unable  to  cure 
his  addiction,  and  that  he  could  not  resist  the  daily  use  of 
heroin.^'* 

1968).  S.  Carter  McMorris,  counsel  in  Robinson  v.  California,  370 
U.S.  660  (1962),  the  landmark  case  which  held  that  addiction  per  se 
is  not  punishable,  would  equate  addiction  with  insanity.  See  also 
Bowman.  Narcotic  Addiction  and  Criminal  Responsibility  Under 
Durham,  53  Geo.  L.J.  1017  (1965). 

9357  F.2d  606  (2d  Cir.  1966). 

10348  F.2d  43  iDC    Cir.  196.S). 

'^'^United  States  v.  Freeman,  supra  at  625. 

12386  F.2d  1  (5th  Cir.  1967). 

13286  F.Supp.  816  (E.D.  Pa.  1968). 

l4But  see,  United  States  v.  Tsoi  Kwan  Sang,  No.  26,449,  5th  Cir.; 
decided  August  11,  1969,  slip,  op.;  petition  for  rehearing  or  rehearing 
in  banc  denied,  October  1,  1969.  In  this  case,  which  involved  the 
prosecution  of  a  Chinese  seaman  for  smuggling  opium  into  the  United 
States,  the  Court  of  Appeals  for  the  Fifth  Circuit  held  that  there  was 
sufficient  evidence  of  insanity  to  require  submission  of  the  issue  to 
the  jury  notwithstanding  the  fact  that  the  only  evidence  of  insanity 
raised  at  the  trial  was  the  defendant'^  use  of,  and  addiction  to, 
opium.  However,  in  denying  the  motion  for  rehearing,  or  rehearing  in 
banc,  the  court  stated,  "The  opinion  of  the  court  in  this  matter  does 
not  conflict  with  Bailey  .  .  .  Here,  the  evid«'nce  of  insanity  goes  well 
beyond  mere  addiction."  Apparently  the  court  placed  strong  reliance 
on    the    testimony    of    the    defendant's    expert    medical    witness    who 
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In  Heard,  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia  affirmed  a  ncuxotic  addict's  con\dction 
on  several  counts  of  selling  narcotics  after  he  raised  the 
defense  of  insanity  due  to  addiction.  The  court  stated: 

We  hold  only  that  a  mere  showing  of  narcotics 
addiction,  without  more,  does  not  constitute  some 
evidence  of  mental  disease  or  insanity  so  as  to  raise 
the  issue  of  criminal  responsibility. 15  -r    t 

The  court  in  Heard  specifically  rejected  dicta  in  two 
other  District  of  Columbia  cases.  Brown  u.  United  States,^^ 
and  Castle  v.  United  States,^'^  which  discussed  the  relation- 
ship of  addiction  to  insanity.  These  two  cases  had  caused 
some  confusion  by  quoting  out  of  context  a  footnote  in 
the  Supreme  Court  case  of  Robinson  v.  California,^^  as 
authority  for  the  proposition  that  narcotic  addiction  is  a 
mental  illness. ^^  .  -^-        '  .  "■-' 

Numerous  cases  decided  in  the  District  of  Columbia  have 
cited  Heard  with  approval."  These  cases  all  stand  for  the 
proposition  that  narcotic  addiction,  standing  alone,  does 
not  relieve  a  defendant  of  criminal  responsibility.^^ 


testified  to  the  effect  that  in  his  opinion,  addiction  constituted  a 
mental  disease  sufficient  to  make  the  defendant  irresponsible  for  his 
actions. 

'^^Heard  v.  United  States,  supra,  at   44.  .-      .,   .     . 

16331  F.2d  882  (D.C.  Cir.  1964). 

l'^347  F.2d  492  (D.C.  Cir.  1965).  In  the  concun-ing  opinion  in 
Castle,  Judge  Burger  stated:  "Neither  this  court  nor  any  other  court 
has  ever  held  that  drug  addiction  is  per  se  a  form  of  mental  disease 
or  'insanity'  in  the  context  of  assessing  criminal  responsibility." 

l«370  IJ.S.  660  (1962). 

l^The  whole  story  of  the  quotation  of'  the  footnote  in  Robinson 
is  explained  in  Heard,  supra,  at  44  n.3. 

'^^Green    v.     United    Stales,   383    F.2d    199    (D.C.    Cir.    1967)   cert. 

denied   390    U.S.    161;  Gashins   v.   United  States,  F.2d  (D.C. 

Cir.  1967),  2  CrL  2339;  Hulcherson  v.  United  States,  345  F.2d  964, 
970  (D.C.  Cir.  1965),  (concurring  opinion),  cert,  denied  382  U.S. 
894.  Heard  was  also  cited  by  the  Court  of  Appeals  for  the  Fifth 
Circuit  in  Bailey  v.   United  States,  supra. 

-lA  number  of  narcotic  addict  defendants  have  been  acquitted  in 
the  District  of  Columbia  on  the  gi-ounds  of  insanity.  Without 
belaboring  the  psychological  aspects  of  the  cases,  it  can  be  said  that 
the  defendants  had  personality  disordei-s  which  brought  them  within 
the    Durham  McDonald    standard,    either    because    narcotic    addiction 


868 


440  DRUG  ABUSE  LAW  REVIEW-1971 

While  mere  addiction  will  not  constitute  insanity,  pro- 
longed or  intensive  use  of  drugs  may  have  a  significant 
effect  on  criminal  responsibility.  In  a  recent  case  decided 
by  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia, ''^'•^  the  court  noted  that  while  addiction  standing 
alone  did  not  permit  a  finding  of  insanity,  there  could  be 
two  possible  effects  of  using  the  dmgs.  First,  the  depriva- 
tion of  the  dmgs  (withdrawal)  and  the  resulting  effect  on 
the  defendant's  behavioral  controls  could  be  considered  as 
relevant  evidence  in  determining  criminal  responsibility. 
Second,  extensive  and  protracted  addiction  may  so  deter- 
iorate such  controls  as  to  produce  criminal  irresponsibility.^"^ 

Other  cases  have  mentioned  still  another  aspect  of  nar- 
cotic addiction  which  may  exculpate  a  defendant— "phanna- 
cological  duress."  This  is  an  attempt  to  carve  out  of  the  old 
common  law  concepts  of  necessity  and  coercion^'*  (like 
insanity,  absolute  defenses  to  criminaJ  charges)  a  similar 
defense  based  on  an  active  addict's  apprehension  of  major 
withdrawal  symptoms.  Although  mentioned  in  both  Castle 
V.  United  States,"^^  and  Hutcherson  v.  United  States,^ 
neither   case    was   decided    on    this   point.   It  well   may   be. 


had  affected  their  personalities  or  because  their  deficient  personalities 
had  caused  them  to  turn  to  narcotics.  Representative  cases  are: 
United  States  v.  Prince,  D.D.C.  Crlm.  No.  349-63  (March  17,  1963); 
United  States  v.  Purcell,  D.D.C.  Crim.  No.  487-62  (January  14, 
1963);  United  States  v.  Bell,  D.D.C.  Crim.  No.  696-61  (May  22, 
1962);  United  State.i  v.  Wallace  Carroll,  D.D.C.  dim.  No.  383-62 
(June  28,  1962).  See  also  the  opinion  of  Chief  Judge  Bazelon 
(concurring  in  part  and  dissenting  in  part)  in  Hutcherson  v.  United 
States,  supra  note  20. 

'^'^Gaskins   v.    United   States,  F.2d   (D.C.  Cir.  1967),  2CrL 

2339. 

23See  Green  v.  United  States,  supra  note  20,  and  Hutcherson  v. 
United  States,  supra  note  20,  at  970  (concurring  opinion).  See  also 
Pierce  u.  Turner,  276  F.Supp  289,  300,  301  (D.  Utah,  1967),  for 
mention  of  organic  or  permanent  brain  damage  resulting  from 
intoxication  by  drugs  or  alcohol. 

24See  Holmes  u.  United  States,  26  P\Cas.  360  (1842)  and  Gillars 
V.  United  States,  182  F.2d,  962,  976  (D.C.  Cir.  1950). 

^^Supra,  note  17. 

26Sup/a,  note  20  at  978  (opinion  of  Judge  Bazelon  concerning  in 
part  and  dissenting  in  part). 
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however,   that   this   approach    will   be  more   fully   explored 
and  used  in  the  future. 

In  addition  to  narcotic  addiction,  there  are  numerous 
other  situations  in  which  drugs  may  have  an  effect  on 
criminal  responsibility.  The  effect  of  drugs  will  be  very 
relevant,  for  example,  where  the  defendant  has  committed 
criminal  acts  while  on  a  drug-induced  "high'"  or  while  on  a 
"trip."^"^  However,  the  law  in  this  ai'ea  is  unsettled  for 
several  reasons.  First,  there  have  been  few  cases  in  the  area 
since  the  use  of  LSD,  glue  sniffing,  and  similar  past-times 
are  relatively  recent  social  phenomena.  Second,  the  cases 
which  have  been  decided  generally  have  involved  intoxica- 
tion and  the  elimination  of  specific  intent  (discussed  later) 
rather  than  the  total  elimination  of  criminal  responsibility.^^ 

In  one  recent  case.  Pierce  v.  Turner,-^  a  jury  found  the 
defendant  guilty  of  second  degree  murder  under  the 
M'Naghten  standard  of  legal  responsibility,  notwithstanding 
the  fact  that  he  had  been  sniffmg  glue  (toulene)  prior  to 
the  killing.  The  defendant  filed  a  writ  of  habeas  corpus  in 
the  United  States  District  Court  claiming,  among  other 
things,  that  he  was  not  criminally  responsible  since  he  was 
suffering  from  hallucinations  or  delusions  as  a  result  of  the 
glue  sniffing.  In  denying  the  petition  for  habeas  cor^^us,  the 


27a  defendant  in  Denver,  Coloardo,  was  recently  fovmd  to  be 
legally  sane  at  the  lime  he  alle;^edly  shot  to  death  a  fellow  party-goer 
despite  his  contention  that  he  had  taken  LSD  sho'-tly  before  the 
killing  Denver  Post  Feb.  2,  1969,  Feb.  5,  1969,  at  44.  Rocky 
Mountain  News,  Feb.  2,  1969,  Feb.  5,  1969.  at  40.  See  also.  J. 
Barter  and  Al.  Reite,  Crime  and  LSD:  The  Insanity  Plea,  Am.  J.  of 
Psychiatry.  Vol.  126:  No.  4,  Oct.  4,  1969,  at  531.  This  article 
discusses  three  mental  cases  involving  L.SD  and  points  out  some  of 
the  problems  involved  in  establishing  the  insanity  plea.  See  also, 
Washington  Daily  News,  Oct.  9,  1969,  at  16,  for  an  account  of  a 
killing  in  London  by  a  defendant  who  was  on  an  LSD  "trip." 

28ln  an  article  appearing  in  the  February  16,  1969,  i.ssue  of  the 
Rocky  Mountain  News,  District  Attorney  McKevitt  was  quoted  as 
considering  asking  the  legislature  to  define  criminal  responsibility 
standards  for  crimes  committed  by  defendants  under  the  influence  of 
drugs.  Such  an  approach  would  certainly  clarify  the  existing  state  of 
affairs  where,  for  want  of  a  better  solution,  the  courts  are  forced  to 
rely  on  the  involuntary  intoxication  doctrine  (di.-'Cussed  below). 

2^276  F.Supp.  289  (D.  Utah  1967). 
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court  stated  that  the  standards  of  insanity  were  up  to  the 
states  to  establish,  and  there  was  sufficient  evidence  for  the 
jury,  acting  within  the  state  standard,  to  refuse  acquittal  of 
the  defendant  by  reason  of  insanity.  However,  in  another 
glue  sniffing  case,  a  juvenile  court  judge  in  Detroit  ruled 
that  a  boy  who  had  killed  two  of  his  sisters  while  on  a  glue 
sniffing  "high"  was  temporarily  insane  and  that  the  insanity 
was  caused  by  the  fumes  of  the  glue.^^ 

,    EFFECT  OF  DRUGS  ON  SPECIFIC  INTENT 

As  noted  in  the  previous  section,  a  defendant  who  is 
found  to  be  insane  is  deemed  incapable  of  committing  a 
crime.  A  defendant  may  also  be  insulated  from  the  full 
impact  of  the  law,  even  though  the  effect  of  the  drugs  he 
uses  will  not  be  sufficient  to  establish  insanity,  if  he  can 
come  within  the  coverage  of  the  exception  to  the  voluntary 
intoxication  rule.^^ 

As  a  general  Rile,  voluntary  intoxication,  no  matter  how 
gross,  is  not  a  defense  to  a  charge  of  a  crime  based  on  acts 
committed  while  intoxicated.  There  is  an  exception,  how- 
ever, for  specific  intent  crimes. ^^  In  those  jurisdictions 
which  recognize  the  exception,^"^  a  defendant  is  permitted 
to  establish  the  fact  of  intoxication  to  negate  the  element 
of  specific  intent.  If  the  defendant  succeeds  in  proving  that 
he  was  so  intoxicated  that  he  could  not  form  the  requisite 
specific  intent,  he  will  be  acquitted  of  the  crime  charged. 

This  escape  hatch  is  not  as  open  as  it  would  appear  at 
first   blush    for   two   reasons.    First,   it   applies   only   w^here 


30This  case  was  noted  in  Comment,  LSD— Its  Effect  on  Criminal 
Responsibility,  17  DePauI  Law  Rev.  365,  371   (19GS). 

"^iSee  note  28,  supra. 

32For  specific  intent  crimes  such  as  first  det^ree  murder,  assault, 
and  robbery,  the  prosecutor  must  prove  both  that  the  defendant 
committed  the  act  and  that  he  had  formed  the  necessary  intent  prior 
to,  or  at  the  time  of,  the  act.  A  defendant  cannot  be  convicted  unless 
both  elements  are  proven.  For  general  intent  crimes,  such  as  man- 
slaughter or  rape,  specific  intent  does  not  have  to  be  proven  since  the 
intent  is  inferred  from  the  doing  of  the  criminal  act. 

33Most  jurisdictions  in  the  United  States  recognize  the  exception. 
Those  states  which  do  not  are  Georgia,  Missouri,  Texas,  Vermont, 
and  Virginia.  See  8  A.L.R.  3d  1241. 
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specific  intent  is  an  element  of  the  crime.  Second,  although 
the  defendant  may  not  be  found  guilty  of  that  crime,  he 
may  be  convicted  of  a  lesser  included  crime  which  requires 
only  a  general  intent  standard  .^"^  This  is  especially  true  of 
the  more  serious  crimes  such  as  homicide,  where  there  is  a 
general  reluctance  on  the  part  of  the  courts  and  the  public 
to  release  an  individual  simply  because  he  was  intoxicated 
at  the  time  of  the  crime. ^^  First  degree  murder,  in  such 
situations,  would  likely  be  reduced  to  second  degree  mur- 
der or  manslaughter. 

A  recent  California  case  demonstrating  these  principles  is 
People  V.  Fanning.^^  In  that  case,  the  defendant  had  been 
convicted  of  a  robbery  which  he  committed  while  "high" 
on  LSD.  On  appeal,  he  questioned  the  trial  court's  failure 
to  give  the  voluntary  intoxication  instruction.  The  Cali- 
fornia Court  of  Appeals  reversed  the  trial  court,  emphasiz- 
ing two  points.  First,  the  court  not-ed  that  intoxication 
which  may  negate  a  specific  intent  need  not  be  induced  by 
alcohol.  This  is  in  accord  with  the  Model  Penal  Code  which 
defines  intoxication  as  "a  diminished  mental  or  physical 
capacity  resulting  from  the  introduction  of  substances  into 
the  body."^"^  Second,  the  court  noted  that  a  specific  intent 
to  steal  is  an  essential  element  of  the  crime  of  robbery,  and 
therefore  the  jury  should  have  been  permitted  to  determine 


34See  Kane  v.  United  States,  399  F.2d  730  (9th  Cir.  1968).  In 
that  ca.se  the  court  noted  that  the  lesser  included  crimes  of  second 
degree  murder  and  manslaughter  do  not  require  a  specific  intent  as 
distinguished  from  the  criminal  intent  requirement  of  first  degree 
murder.  Accordingly,  the  court  found  that  as  to  them  the  exculpa- 
tory rule  as  to  drunkenness  did  not  apply.  See  also.  People  u.  Sievers, 
255  Cal.  App.  2d  54  (1967),  for  a  discussion  of  the  voluntary 
intoxication  doctrine  as  it  applies  to  robbery  and  felony-murder.  In 
that  case  the  defendant  testified  that  he  had  been  taking  methadrine 
and  alcohol  in  increasing  dosages  for  six  months  prior  to  the  date  of 
the  robbery  and  murder.  He  was  nevertheless  found  guilty  of  robbery 
(a  specific  intent  crime)  by  a  jury  and,  under  a  felony-murder  statute, 
of  murder. 

3'^See  generally.  Hall,  General  Principles  of  Criminal  Law  529-548 
(2d  ed.  1960). 

3«265  Cal.  App.  2d  730,  71  Cal.  Rptr.  641  (1968). 

•"^^Model  Penal  Code,  Section  2.08  (P.O.D.  1962). 
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what   effect  the  defendant's  LSD   intoxication   had  on  his 
abiUty  to  formulate  the  requisite  specific  intent. 

The  negation  of  specific  intent  and  the  substantive 
consequences  are  especially  relevant  with  the  increased  use 
of  drugs  since,  absent  organic  brain  damage  or  very  serious 
personality  disorder,  the  use  of  the  drugs  generally  will  be 
insufficient  to  meet  the  accepted  insanity  standards.  Yet, 
there  have  been  and  will  be  large  numbers  of  crimes 
committed  by  individuals  who  ai'e  under  the  influence  of 
drugs.  There  will  also  be  a  definite  reluctance  on  the  part 
of  the  courts  and  juries  to  unconditionally  release  these 
people.  It  is  in  this  situation  that  we  will  likely  see  an 
increased  application  of  the  voluntary  intoxication  doctrine. 
However,  it  should  be  noted  that  drug  intoxication,  like 
diiag  addiction,  will  not,  per  se,  constitute  a  defense.  It  is 
the  effect  of  dmg  intoxication  on  a  defendant's  ability  to 
form   specific   intent  which  is  the  legally  significant  factor. 

-   -    DRUGS  AND  MENTAL  COMPETENCY 

Mental  competency,  or  capacity,  is  a  legal  expression 
which  shows  up  in  many  areas  of  the  law.  It  is  generally 
defined  as  the  ability  to  understand  the  nature  and  effect 
of  the  act  in  which  a  person  is  engaging.  As  such,  it 
encompasses  the  rather  nebulous  concepts  of  intelligence, 
understanding,  memory,  and  judgment.  It  is  an  important 
factor  in  such  areas  of  the  law  as  testamentary  capacity 
(the  capacity  to  write  a  valid  will),  contractual  capacity, 
capacity  to  stand  trial  or  testify,  and  the  capacity  to 
intelligently  waive  individual  constitutional  rights.  Like 
criminal  responsibility,  mental  competency  can  also  be 
affected  by  diTigs. 

It  often  is  difficult  to  distinguish  between  competency 
and  insanity  since  both  deal  with  an  individual's  mental 
state.  One  distinction  is  that  the  critical  issue  as  to  insanity 
is  the  menUil  state  of  the  person  at  the  time  the  illegal  act 
is  done,  whereas  with  competency,  the  concern  is  with  the 
mental  state  of  the  individual  at  other  times— during  police 
investigation    and    interrogation,    while    preparing   for   trial. 
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and  at  the  trial  itself.  Of  course,  it  is  entirely  possible  that 
the  concepts  of  insanity  and  mental  competency  will  mesh 
where  the  mental  defect  is  a  continuing  one  rendering  the 
person  both  criminally  irresponsible  at  the  time  of  the  act 
and   mentally   incompetent  during  subsequent  proceedings. 

In  Logner  v.  North  Carolina, "^^  a  defendant  was  arrested 
in  connection  with  a  safecracking  and  robber^^  After  the 
arrest  he  was  wai'ned  of  his  right  to  counsel  and  his  right  to 
remain  silent.  He  then  made  statements  linking  him  with 
the  robbery  which  were  subsequently  admitted  into  evi- 
dence at  trial.  On  appeal,  he  claimed  that  at  the  time  he 
made  the  allegedly  incriminating  statements  he  was  so 
intoxicated  with  alcohol  and  drugs  (the  amphetamine 
Syndrox)  that  he  was  without  a  meaningful  capacity  to 
make  a  free  and  independent  choice  to  incriminate  himself; 
that  is,  he  lacked  the  mental  competency  to  waive  his  Fifth 
Amendment  right  against  self-incrimination. 

The  court  held  that  the  defendant's  intoxication  render- 
ed his  statements  involuntary  and  the  case  was  remanded 
for  new  trial.  The  court  noted  that  under  Escobedo,^^  a 
defendant  may  waive  his  constitutional  rights,  but  the 
waiver  must  be  made  voluntarily,  knowingly,  and  intel- 
ligently. And,  where  a  defendant  is  under  the  influence  of 
diiigs  or  alcohol  to  the  extent  that  he  has  lost  control  of 
his  mental  facilities  and  the  ability  to  make  a  decision  free 
and  unrestrained,  he  does  not  have  the  capacity  to  waive 
his  right  to  remain  silent.'*^  ...;■'   v     ..j 

Similarly,  in  Townsend  v.  Sain,^^  the  Supreme  Court 
reversed  the  conviction  of  a  heroin  addict  who  confessed  to 
murder  while  in  custody  for  an  unrelated  robbery.  In  that 
case,  the  defendant  had  gone  through  withdrawal  while  in 


38260  F.Supp.  970  (M.D.  N.C.  1966). 

'^^Escobedo  v.  Illinois,  387  U.S.  478  (1964). 

40See  also,  Jauor  u.  United  States,  403  F.2d  507  (9th  Cir.  1968). 
In  that  cajso  the  appellants  objected  to  the  introduction  of  their 
confessions  at  trial  on  the  grounds  that  they  were  given  while  the 
appellants  were  under  the  influence  of  LSD.  The  case  was  remanded 
back  to  the  trial  court  to  determine  the  voluntariness  of  the 
statements  in  view  of  the  possible  effects  of  LSD. 

41372  U.S.  293  (1963). 
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police  custody  and  had  been  given  phenobarbital  and 
hyoscine  (scopolamine)  by  a  police  doctor  some  ten 
minutes  before  his  confession.  The  Supreme  Court  held 
that  if  an  individual's  will  is  overborne  so  that  his  confes- 
sion is  not  the  product  of  a  rational  intellect  and  free  will, 
it  is  inadmissible  because  it  is  coerced.  The  Court  noted 
that  coercion  may  be  by  physical  intimidation  of  psycho- 
logical pressure,  and  includes  statements  that  are  drug- 
induced.  .  -    .        •     •  iji.a:   ...   r> :        ;    . 

In  a  recent  Maryland  case,  Broadiis-Bey  v.  United  States, ^^ 
the  defendant  appealed  from  a  conviction  for  unlawful  sale 
of  narcotics  claimmg  that  at  the  time  he  was  aiTaigned  he 
was  mentally  incompetent  to  waive  counsel  and  plead 
guilty  because  he  was  a  youth  and  a  diug  addict.  The 
United  States  District  Court  held  that  the  defendant  did 
effectively  waive  these  rights  since  the  only  evidence  that 
he  was  under  the  influence  of  drugs  was  that  he  had  been 
an  addict  at  the  time  he  was  arrested  some  five  weeks 
before  his  arraignment  and  that  he  had  received  morphine 
for  an  illness  ten  days  before  an*aignment. 

The  influence  of  drugs  on  mental  competency  is  especial- 
ly relevant  under  the  exclusionary  evidence  rule  of  Mapp  v. 
Ohio'^^  and  the  "fruit  of  the  poisonous  tree"  doctrine  of 
Wong  Sun  v.  United  States}^  For  example,  if  a  defendant 
lacks  the  mental  capacity  to  waive  his  Fifth  Amendment 
rights  against  self  incrimination  and  then  makes  a  state-, 
ment.  this  evidence  will  be  barred  under  the  exclusionary 
rule.  However,  the  impact  of  drug-induced  waivers  can  even 
go  further,  for  not  only  would  the  statements  of  the 
individual  be  excluded,  but  under  the  "fruit  of  the  poison- 
ous tree"  doctrine  any  evidence  gathered  as  a  result  of  the 
confession  would  also  be  excluded  unless  it  could  be 
established  that  it  was  derived  from  independent  sources."*^ 


42286  F.Supp.  659  (D.C.  Md.  1968). 

43367  U.S.  643  (1961).  .         •     •  . 

•1437]    U.S.  471  (1963). 

"^HJnited  States  v.  Wade,  388  US  218  (1967),  Gilbert  v  Cali- 
fornia. 388  U.S.  263  (1967),  Wong  Sun  u.  United  Stata;,  371  U.S. 
471  (1963),  Nardone  u.  United  States,  308  U.S.  338  (1939). 
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And,  because  of  the  practical  difficulty  of  establishing 
independent  sources,  important  evidence  in  a  particular  case 
may  be  inadmissible."^  '  ■  «•.      ^  i 

Accordingly,  law  enforcement  officials  who  deal  with 
individuals  known  to  be,  or  reasonably  suspected  of  being, 
under  the  influence  of  drugs,  will  have  to  make  a  value 
judgment  as  to  whether  the  potential  evidence  which  may 
be  obtained  as  a  result  of  a  waiver"*^  will  reasonably  justify 
the  potential  exclusion  of  all  tainted  evidence  if  it  is  later 
determined    that  the  individual  lacked   the  competency   to 

give  the  waiver.''^ 

.        .        ..  'k. 

CONCLUSION 

A  defendant's  use  of  drugs  is  becoming  an  increasingly 
significant  factor  in  determining  his  ultimate  disposition 
within  the  legal  system.  It  is  significant  whether  he  is  using 
LSD  or  heroin,  whether  he  is  an  occasional  user  or  an 
addict,  or  whether  the  crime  he  is  charged  with  is  first 
degree  murder  or  unlawful  sales  of  narcotics.  Because  of 
the  potentially  broad  scope  of  the  effects  of  using  drugs,  it 
is  important  that  both  prosecutors  and  defense  counsel 
become  aware  of  the  legal  consequences. 

Although  it  is  very  likely  that  a  significant  number  of 
defendants  will  continue  to  attempt  to  establish  drug- 
caused  insanity  as  a  defense  to  criminal  charges,  the 
difficulty  of  proving  this,  and  the  general  reluctance  of  the 
courts  and  the  public  to  bear  the  consequences,  will  likely 
cause  a  shift  to  the  more  flexible  voluntary  intoxication 
doctrine.  There  are  two  obvious  reasons  for  this.  First,  there 
is    an    established   body   of  law   on   alcohol   intoxication   to 


'iGNor  is  the  civil  side  of  the  law  unaffected  by  these  concepts. 
See,  for  example,  Grannum  v.  Bcrard ,  70  Wash.  2d  304  (1967).  In 
that  case  a  patient  sought  to  recover  damages  from  a  physician  for  a 
tech_nical  assault  and  battery  arising  out  of  surgery  which  the  plaintiff 
claimed  was  unauthorized  in  view  of  his  incapacity  to  con.sent  to 
surgery  while  under  the  influence  of  drugs. 

4"This  will  apply  whether  the  waiver  involves  the  right  to  counsel, 
self-incrimination,  or  search  and  seizure. 

"*^^See  Comment,  Inioxicaled  Cunfcssioiis  A  !\'ew  Haven  in 
Miranda^  20  Stan.  L.  Rev.  1269  (1968). 
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borrow  from.  Second,  the  social  consequences  are  more 
palatable  since  the  defendant  will  likely  be  convicted  of  a 
lesser  offense.  Of  course,  if  the  legislatures  were  to  establish 
new  standards  of  criminal  responsibility  for  crimes  com- 
mitted by  individuals  who  were  voluntarily  under  the 
influence  of  drugs,  the  law  would  become  clearer  and  more 
predictable.  ,     ,     . 

Additionally,  since  courts  are  inherently  suspect  of 
waivers  of  constitutional  rights,  it  is  reasonable  to  expect 
that  waivers  obtained  from  drug  users  are  going  to  continue 
to  be  subject  to  special  judicial  scruitny.  With  the  myri^ad 
of  recent  Supreme  Court  decisions  dealing  with  all  aspects 
of  waivers,  it  is  unlikely  that  any  new  legislation  in  this 
area  would  be  fruitful. 
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THE  PRESIDENT'S  CRIME  COMMISSION 

TASK  FORCE  REPORT  ON  NARCOTICS 

AND  DRUG  ABUSE:  A  CRITIQUE      , 

OF  THE  APOLOGIA  t 

IPvVLNG  LANG* 

I.  INTRODUCTION 

In  an  obviously  apologetic  fashion,  manifesting  some 
discomfort,  the  Report  of  the  Task  Force  on  Narcotics  and 
Drug  Abuse  began: 

This  Commission  has  not  and  could  not  have  under- 
taken to  duplicate  the  comprehensive  study  and  report 
on  drug  abuse  so  recently  completed  by  another 
Presidential  Commission.  Yet  any  study  of  law  en- 
forcernent  and  the  administration  of  criminal  justice 
must  of  necessity  include  some  reference  to  drug 
abuse  and  its  associated  problems.  In  the  course  of  the 
discussion  m  this  chapter,  recommendations  are  made 
where  they  seem  clearly  advisable.  In  many  instances 
these  recommendations  parallel  ones  made  by  the 
1963  Commission.! 

The   President's   Commission   properly   assumed   that  "drug 
traffic    and    abuse  were  growing  and   critical   national   con- 


t  Reprinted  by  permission  of  the  copyright  holder  from  4  3  Notre 
Dame  Lawyer  847  (1968). 

*  Chief  Counsel,  New  York  State  Narcotic  Addiction  Control 
Commission;  B.A.,  Columbia  University,  1949;  LL.B.,  Columbia  Law 
School,  1952. 

ITHE  PRESIDENT'S  COMMISSION  ON  LAW  ENFORCEMENT 
AND  ADMINISTRATION  OF  JUSTICE,  TASK  FORCE  REPORT: 
NARCOTICS  AND  DRUG  ABUSE  1  (1967)  [hereinafter  cited  as 
TFR  ON  NARCOTICS). 

'  449    '         .        - 
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cerns/'"  It  recognized  that  opiate  addiction  was  wide- 
spread, especially  in  big  city  ghettos,  and  that  depressant, 
stimulant,  and  hallucinogenic  drugs  were  the  subject  of 
increased  abuse,  particularly  by  students.  The  Commission 
also  mentioned  the  role  of  organized  crime  in  narcotic 
traffic  and  attempted  to  discuss  the  relationship  between 
drug  abuse  and  other  crimes.  ■ 

Structurally,  the  Commission  broke  down  its  Report  into 
the  following  categories:  drugs  and  their  regulation,  en- 
forcement, dmg  abuse  and  crime,  marijuana,  treatment, 
civil  commitment,  medical  practice  and  addiction,  and 
education.  Four  recommendations  m  the  field  of  enforce- 
ment and  three  recommendations  in  the  field  of  research 
and  education  were  made.  With  regard  to  enforcement,  the 
Commission  recommended  an  increase  in  the  staffs  of  the 
Bureau  of  Customs  and  the  Federal  Bureau  of  Narcotics, 
the  adoption  of  state  drug  abuse  control  legislation,  the 
amendment  of  federal  drug  abuse  control  laws  with  respect 
to  record-keeping,  and  the  revision  of  sentencing  laws  to 
provide  more  flexibility.  In  the  area  of  research  and 
education,  the  Commission  recommended  research  with 
respect  to  the  regulation  of  drugs,  research  by  the  National 
Institute  of  Mental  Health  on  the  use  of  marijuana,  and  the 
development  of  educational  materials. 

While  it  is  difficult  to  quarrel  with  these  recommenda- 
tions, primoi'y  attention  should  focus  on  what  the  Commis- 
sion did  not  do,  the  questions  to  which  it  did  not  address 
itself  in  any  meaningful  fashion,  the  lack  of  depth  of  the 
Report,  and,  particularly  in  the  enforcement  area,  the 
failure  to  discuss  the  peculiar  problems  of  drug  enforce- 
ment in  relation  to  the  major  problems  facing  law  enforce- 
ment in  general.  Drug  abuse  is  more  than  a  combination  of 
police,  medical,  federal,  and  state  matters.  It  is,  in  the 
deepest  sense,  a  philosophical  and  societal  problem  which 
must  be  viewed  not  only  in  the  light  of  its  manifestations 
in  the  United  States  but  in  the  rest  of  the  world  as  well, 
and  in  its  proper  historical  perspective 


'Id. 
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II.   DRUGS-HISTORY,  LIBERTY,  AND  SOCIETY 

Prohibitions  against  drug  abuse  are  not  found  in  the  Ten 
Commandments,  nor  was  the  possession  or  sale  of  narcotic 
drugs  a  common  law  crime.  We  must  therefore  ask  these 
questions:  What  are  the  dangers  of  narcotic  and  dnig  abuse 
to  society  and  the  individual?  In  light  of  those  dangers,  if 
any,  does  society  have  the  right  to  regulate  and  control 
drag  use  and  drug  traffic  to  the  point  of  imposing  penal 
sanctions  for  failure  to  comply  with  such  regulations?  Does 
society  have  the  right  to  treat  narcotic  addicts  by  means  of 
compulsory  com.mitment  and  treatment  procedures  in  the 
absence  of  any  evidence  of  specific  violations  of  law? 

In  his  essay,  On  Liberty,  John  Stuart  Mill  wrote: 

the  sole  end  for  which  mankind  are  waiTanted,  indi- 
vidually or  collectively,  in  interfering  with  the  liberty 
of  action  of  any  of  their  number,  is  self-protection. 
That  the  only  purpose  for  which  power  can  be 
rightfully  exercised  over  any  member  of  a  civilized 
community,  against  his  will,  is  to  prevent  harm  to 
others.  His  own  good,  either  physical  or  moral,  is  not 
■  ■  a  sufficient  warrant.  He  cannot  rightfully  be  compelled 
to  do  or  forebeai"  because  it  will  be  better  for  him  to 
do  so,  because  it  will  make  him  happier,  because  in 
the  opinions  of  others,  to  do  so  would  be  wise,  or 
even  right.  These  are  good  reasons  for  rem.onstrating 
with  him,  or  reasoning  with  him,  or  persuading  him, 
or  entreating  him,  but  not  for  compelling  him  or 
visiting  him  with  any  evil  in  case  he  do  otherwise.  To 
justify  that,  the  conduct  from  which  it  is  desired  to 
deter  him,  must  be  calculated  to  produce  evil  to 
someone  else.  The  only  part  of  the  conduct  of  any- 
one, for  which  he  is  amenable  to  society,  is  that  which 
concerns  others.  In  the  part  which  merely  concerns 
himself,  his  independence,  is,  of  right,  absolute.  Over 
himself,  over  his  own  body  and  mind,  the  individual  is 
sovereign.-"^ 

At  first  glance,  it  would  seem  that  MilTs  strictures  would 
give  solace  to   those   who  maintain  that  if  narcotic  addicts 


•'-1  S.  MILL,  On  Libcrlv  in  ON  LIBERTY,  REPRESENTATIVE 
GOVERNMENT,  THE  SUBJECTION  OF  WOMEN  15  (Cumberle^'e 
ed.  1912). 
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choose  to  destroy  themselves  by  using  drugs,  it  is  a  right  to 
wliich  they,  as  members  of  a  free  society,  are  entitled.  But 
the  nature  of  narcotic  addiction  and  its  history  prove 
otherwise.  Physiologically  and  emotionally  the  drug  process 
and  the  drug  life  create  a  situation  opposed  to  the  exercise 
of  free  will,  a  dependency  and  enslavement  which  nullify 
the  ability  to  choose.  As  was  pointed  out  by  Dr.  William 
Park  in  a  study  of  drug  addiction  in  China  in  1899, 

[ojpium  is  no  respecter  of  persons.  It  enslaves  every- 
•  -  one  who  comes  under  its  influence,  be  he  an  English- 
man or  a  Chinese,  black  or  white,  young  or  old,  rich 
or  poor,  bond  or  free,  whether  he  swallows  it  or 
smokes  it,  or  injects  it  hypodermically,  and  an  over- 
dose of  it  will  kill  the  prince  or  the  pauper. 4 

And  as  Mill  himself  said: 

But  by  selling  himself  for  a  slave  he  abdicates  his 
liberty;  he  .  .  .  therefore  defeats,  in  his  own  case,  the 
very  purpose  which  is  the  justification  of  allowing  him 
to  dispose  of  himself.  .  .  .  The  principle  of  freedom 
cannot  require  that  he  should  be  free  not  to  be  free.^ 

Secondly,  and  this  is  more  important  in  Mill's  terms,  is  the 
fact  that  narcotic  addiction  does  have  ramifications  beyond 
the  self-destruction  of  the  addict.  Narcotic  addiction  is  a 
threat  not  merely  to  the  addict  himself  but  to  the  fabric  of 
society  in  general.  It  is  primarily  for  this  reason  that 
society  must  be  concerned  with  drug  addiction,  and  it  is 
for  this  reason  that  society  dees  have  the  right  to  institute 
measures  such  as  compulsory'  civil  commitment  to  protect 
itself. 

As  Mr.  Richard  H.  Blum  points  out  in  his  consultant 
paper  to  the  Task  Force  Report,^  it  is  immaterial  that 
there  are  conflicting  studies  about  whether  or  not  addicts 
are  involved  in  violations  of  the  law  before  or  after  their 
addiction."^    Narcotic  addiction  is  a  contagion  that  poses  a 


4VV.  PARK,  OPINIONS  OF  OVER  ONE  HUNDRED  PHYSICIANS 
ON  THE  USE  OF  OPiUM  IN  CHINA  88  (1899). 
5MILL,  supra  note  3.  at  126. 
^See  TFR  ON  NARCOTICS  40. 
'^Id.  at  55-57.  Actually,  there  is  no  conflict  at  all.  The  studies  are 
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grave  societal  hazard  whether  or  not  addicts  commit  crimes 
to  support  their  habit.  The  lesson  of  history  in  this  regard 
is  clear  and  uncontradicted.  In  1767,  the  East  India  Com- 
pany, a  predecessor  to  the  Mafia  in  drug  trafficking,  began 
exporting  opium  from  India  to  China  as  a  revenue-raising 
device  for  Her  Majesty's  government.  The  use  of  opium 
became  so  widespread  in  China,  and  its  devastating  effects 
on  the  population  became  so  apparent,  that  in  1820  the 
Chinese  authorities  banned  its  importation.  This  led  to  the 
tragic  Opium  Wars  of  the  1840's  and  the  subsequent 
English  victory  opening  Chinese  boundaries  to  narcotic 
traffic. 

In  the  early  1800's,  a  pharmacist's  assistant  separated  a 
substance  from  opium  and  aptly  named  it  "Morphium" 
after  Morpheus,  the  god  of  dreams.  During  the  Civil  War, 
army  doctors  used  this  substance  so  frequently  that  many 
soldiers  became  addicted.  So  marked  was  the  increase  in 
morphine  addiction  in  the  United  States  after  the  Wai-  that 
it  soon  became  known  as  the  "aiTny  disease."  Then  the 
ready  availability  of  opium  in  patent  medicines  without 
prescription,  the  development  of  the  hypodermic  needle, 
and  the  gi'owth  of  opium  smoking  in  the  W^est,  spread  by 
Chinese  who  were  brought  in  to  help  build  railroads, 
combined  to  create  a  situation  of  epidemic  porportions  by 
1900.  This  problem,  however,  was  confined  mainly  to  the 
South  and  primarily  involved  whites,  a  high  percentage  of 
whom  were  women. ^  The  development  of  heroin  (originally 
proposed  as  a  cure  for  m.orphine  addiction)  greatly  in- 
creased the  problem,  and  by  the  turn  of  the  century'  it  was 
estimated  that  there  were  more  than  200,000  narcotic 
addicts  in  the  United  States.  The  spread  of  this  contagion 
ultimately  led  to  federal  legislation:  the  Food  and  Drug  Act 
of   1906^    and   the  Hamson   Act  of  1914. ^^   Possibly   as  a 

from  the  1930 's,  when  there  was  one  pattern  of  opiate  addiction  in 
the  United  States,  and  the  post-World  War  II  period,  when  there  was 
a  new  and  distinct  patiern  of  addiction  in  the  United  States. 

^Eugene  O'NeilFs  play.  Long  Day's  Journey  into  Night,  gi-aphically 
and  drarnaticallv  portiays  the  effect  of  addiction  on  a  family. 
^34  Stat.  768  (1906).  ,;  .  : 

1038  Stat.  785  (1914).     ,.    ..  .      ,.        ..        .  .   ,>,       .  ' 


882 


454  DRUG  ABUSE  LAW  REVIEW-1971 

result  of  this  legislation,  between  1914  and  World  War  II 
there  was  a  marked  decline  in  addiction  despite  a  rapid 
population  growth.  During  this  period,  morphine  was  the 
most  popular  drug.  It  was  only  after  World  War  II  that 
heroin  addiction  start.ed  to  become  prevalent  in  our  urban 
areas.      *''    -^       '  -'     "         -    ^''^  -  .■    ^■ 

Thus,  as  was  pointed  out  by  Dr.  John  Ball,^^  we  have 
two  quite  distinct  patterns  of  narcotic  addiction  in  the 
United  States.  One  addiction  pattern,  the  one  of  gravest 
concern,  is  manifested  by  young  heroin  users  who  come 
predominantly  from  large  metropolitan  centers  and  often 
engage  in  unlawful  activities  which  are  related  to  their 
addiction.  The  other  pattern  is  typified  by  the  middle-aged 
southern  vNhlte  who  uses  morphine  and  paregoric,  often 
obtaining  his  drugs  through  quasi-legal  means.  This  second 
pattern  preceded  the  passage  of  the  Harrison  Act  in  1914 
and  has  decreased  materially  since  that  time.  The  point  to 
be  emphasized,  however,  is  that  the  pre-World  W^ar  II 
non-criminal,  morphine  pattern  and  the  post  World  War  II 
criminal,  heroin  pattern  were  both  legitimate  objects  of 
societal  concern  and  action. 

The  basic  premise  that  daig  addiction  is  a  proper  matter 
for  general  concern  is  supported  by  racial  statistics  also. 
There  are  many  who  feel  that  narcotic  addiction,  in  view  of 
its  prevalence  in  urban  ghetto  areas,  is  primarily  a  Negro 
problem.  According  to  the  Federal  Bureau  of  Narcotics, 
however,  at  the  end  of  1966  Negroes  constituted  50 
percent  of  all  addicts  in  the  United  States.  Forty-nine 
percent  were  white. ^^  Significantly,  there  has  been  a  steady 
decline  in  newly  reported  cases  of  Negro  addiction  since 
1955  and  a  concomitant  rise  in  cases  of  addiction  among 
whites.  This  is  most  dramatically  illustrated  by  the  racial 
composition  of  the  addict  group  with  which  we  are  very 
concerned  today— the  group  composed  of  those  under  21 
years    of    age.    In    December    of    1966,    according    to    the 


11  Ball,  Two  Patterns  of  Narcotic  Drug  Addiction  in  the  United 
States,  J.  CRLM.  L.C.  &  P.S.  203  (1965). 

12TRAFFIC  IN  OPIUM  AND  OTHER  DANGEROUS  DRUGS, 
TREASURY  REPORT  BUREAU  OF  NARCOTICS  51  (1967). 
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Federal  Bureau  of  Narcotics,  only  25.2  percent  of  the 
active  narcotic  addicts  under  21  years  of  age  were  Negi-o; 
74.6  percent  were  white. ^^  While  it  is  recognized  that  these 
statistics  are  in  no  way  complete  (and,  indeed,  one  of  the 
major  endeavors  in  the  area  of  drug  abuse  must  be  the 
obtaining  of  greater  accuracy  in  statistical  reporting),  the 
very  fact  that  law  enforcement  efforts  are,  of  necessity, 
centered  in  the  minority  group,  high  crime  rate  areas 
indicates  that  teenage  white  addiction  may  be  even  greater 
than  those  figures  show.^"* 

The  conclusion  to  be  drawn  with  respect  to  this  plethora 
of  racial  statistics  is  that  addiction  does  not  respect  racial 
origin.  We  delude  ourselves  if  we  gear  our  educational 
treatment  and  enforcement  efforts  along  racial  lines  alone. 

III.  PENAL  LAW  AND  CIVIL  COMMITMENT 

Accepting  the  premise  that  society  has  the  right  and, 
indeed,  the  obhgation  to  curb  narcotic  abuse,  the  question 
to  be  answered  is:  W'hat  forms  of  intervention  are  most 
effective  and  humane?  Clearly,  penal  sanctions  for  the 
possession  and  sale  of  narcotic  dmgs  are  within  the  purview 
of  the  police  power  of  the  state.  As  the  Supreme  Court  of 
the  United  States  pointed  out  in  Robinson  v.  California: 
"Such  regulation,  it  can  be  assumed,  could  take  a  variety  of 
valid  forms.  A  State  might  impose  criminal  sanctions,. for 
example,  against  the  unauthorized  manufacture,  prescrip- 
tion, sale,  purchase,  or  possession  of  narcotics  within  its 
borders. "^"^  The  use  of  penal  sanctions  has  been  the  pri- 
mary method  of  regulation  by  both  the  federal  government 
and  the  states.  However,  most  persons  who  are  appre- 
hended in  connection  with  violation  of  narcotic  laws  are 
either  users  or  small-scale  sellers.  This  leads  to  either  the 
"revolving  door"  problem:  i.e.,  a  short-tenn  period  of 
incarceration,   return   to   the  community,  re-arrest,   and  re- 


^'■^Id.  at  53. 

l^^For    example,    in    the    Borough    of    Queens   of    Now    York"    City, 
whites  constitute  most  of  the  addicts. 
1-370  U.S.  660  (1962). 
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turn  to  prison  for  another  short  term,  or  inordinately  long 
jail  terms  for  users  who  are  relatively  low  on  the  scale  of 
culpability  in  narcotic  traffic. 

A  new  type  of  intervention  that  is  currently  emerging 
adopts  a  plan  of  compulsory'  commitment  for  meaningful 
treatment  instead  of  meaningless  incarceration.  The  compul- 
sory treatment  approach  is  geared  not  only  to  the  offender 
convicted  of  a  crime  but  is  also  directed  at  the  narcotic 
addict  who  is  not  the  subject  of  criminal  charges.  This 
utilization  of  treatment  procedures  for  convicted  offenders 
and  for  those  arrested  addicts  who  volunteer  for  such 
assistance  has  received  general  approbation,  with  Professor 
Aronowitz's  caveat  that  no  treatment  period  should  be 
longer  than  that  allowed  for  a  conviction  of  the  crime 
itself. ^^  This  outlook  reflects  a  "time  syndrome,"  i.e.,  any 
amount  of  societal  control  or  management  of  the  life  of  an 
individual  constitutes  "doing  time,"  whether  it  be  straight 
jail  time  or  a  rehabilitative  process. 

The  problem  of  involuntary  civil  commitment  where  no 
criminal  charges  are  pending  is  an  area  of  primary  concern 
to  those  who  seek  to  protect  civil  liberties.  The  Task  Force 
did  address  itself  to  the  pros  and  cons  of  civil  commitment 
and  concluded:  •  '■  ' 

[T]he  Commission  believes  that  involuntary  civil  com- 
mitment offers  sufficient  promise  to  warrant  a  fair 
test.  But  it  must  not  become  the  cival  equivalent  of 
imprisonment.  The  programs  must  offer  the  best  pos- 
sible treatment,  including  new  techniques  as  they 
become  available,  and  the  duration  of  the  commit- 
ment, either  within  or  outside  an  institution,  must  be 
no  longer  than  is  reasonably  necessary. i"^ 

This  makes  good  sense.  Even  if,  in  Mill's  terms,  it  has  been 
established  that  narcotic  addiction  is  a  threat  not  only  to 
the   addict   but   to    others,    a  just  and  fair  society   cannot 


l^This  outlook  reflects  a  "time  syndrome,"  i.e.,  any  amount  of 
societal  control  or  management  of  the  life  of  an  individual  constitutes 
"doing  time,"  whether  it  bo  straight  jail  time  or  a  rehabilitative 
process. 

17TFR  ON  NARCOTICS  17. 
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sanction  this  extreme  remedy  unless  civil  commitment 
progi^ams  are  entirely  geai-ed  to  the  rehabilitative  process.  In 
the  Robinson  case,  the  majority  of  the  Supreme  Court 
declared:  "In  the  interest  of  discouraging  the  violation  of 
such  laws,  or  in  the  interest  of  the  general  health  or  welfare 
of  its  inhabitants,  a  State  might  establish  a  program  of 
compulsory  treatment  for  those  addicted  to  narcotics." 
(Footnote  omitted. )^^  iMr.  Justice  Douglas,  concurring,  said: 
"The  addict  is  a  sick  person.  He  m.ay,  of  course,  be 
confined  for  treatment  or  for  the  protection  of  society." 
(Footnote  omitted. )^^ 

I  submit  that  both  Mr.  Justice  Stewart  and  Mr.  Justice 
Douglas  should  have  insisted  that  the  protection  of  society 
and  the  treatment  of  the  addict  are  both  essential  ingredi- 
ents of  a  constitutionally  feasible  treatment  program  rather 
than  alternative  justifications.  Such  a  view  obviously  entails 
the  use  of  flexible  treatment  programs  geared  to  the 
determination  of  which  types  of  progi^ams  benefit  which 
type  of  addict.  It  also  involves  a  constant  awareness  on  the 
part  of  the  courts  and  the  administrators  of  such  programs 
of  the  nature  and  quality  of  the  treatment. 

IV.   OTHER  DANGEROUS  DRUGS-HARD  AND  SOFT 

Comments  made  about  opiates  and  society's  responses  to 
their  abuse  are  nut  necessarily  valid  when  made  about  other 
dangerous  drvigs  plaguing  America  today.  Cultivation  of 
opium  has  been  reported  as  far  back  as  seven  centuries 
before  Christ.  Despite  many  unknowns  in  this  area,  there  is 
indeed  a  large  body  of  knowledge  and  historical  perspective 
about  opiate  abuse.  Widespread  abuse  of  amphetamines, 
hallucinogens,  bai'biturates,  and  tranquilizers,  however,  is 
relatively  new  and  poses  fresh  problems  of  understanding, 
regulation,  and  control.  It  may  be  said  that  while  opiates 
are  drugs  of  retreat,  hallucinogens  and  stimulants  are  drugs 
of    rebellion.    We    need,    as    the    Commission    has   pointed 


I837O  U.S.  660,  664-65  (1962). 
ly/d.  at  676. 


886 


458  DRUG  ABUSE  LAW  REVIEW-1971 

out,^°  much  more  data  to  determine  if  a  similar  degree  of 
criminality  attends  the  use  of  "soft  drugs"  as  attends 
heroin  abuse.  I  suspect  not.  Unlike  the  case  of  heroin, 
millions  of  legitimate  medical  prescriptions  are  issued  every 
year  for  stimulants,  depressants,  and  tranquilizers.  Unlike 
the  situation  with  respect  to  heroin,  there  is  evidence  to 
indicate  that  many  people  can  function  on  a  socially 
acceptable  level  despite  use  of  these  drugs.  Finally,  unlike 
the  opiate  situation,  it  appeai^s  that  soft  dR;g  abuse  is  often 
a  phase  rather  than  a  long  term  involvement. 

V.   A  STATUTORY  GUIDELINE 

From  the  empirical  data  available,  it  must  be  concluded 
that  "soft  drugs"  are  proper  subjects  of  government  regula- 
tion and  control.  It  is  important,  however,  that  legislation 
in  this  area,  particularly  penal  legislation,  be  selective, 
sophisticated,  and  structured  in  an  intelligent  manner.  While 
the  Commission,  in  discussing  this  problem,  urged  "further 
development  of  a  sound  and  effective  framework  of  regula- 
tory and  criminal  laws  with  respect  to  dangerous  drugs," ^^ 
they  did  not  pose  specific  suggestions.  I  submit  that  New 
York's  newly  revised  Penal  Law^^  provides  a  proper  frame- 
work for  an  effective  statutory  structure.  Article  220  of 
this  law,  entitled  "Dangerous  Drug  Offenses,"  divides  dan- 
gerous drugs  into  four  basic  categories:  narcotic  drugs, 
depressants,  stimulants,  and  hallucinogenic  drugs.  It  pro- 
vides varying  degrees  of  penalties  for  both  possession  and 
sale  of  these  dangerous  drugs,  but,  in  general,  narcotic  drug 
violations  carry  very  high  penalties,  and  other  dangerous 
drug  violations  carry  more  moderate  penalties.  Unfortun- 
ately, the  definition  of  narcotic  drug  in  the  Penal  Law 
makes  a  cross-reference  to  the  definition  of  narcotic  drug  in 
the  Public  Health  Law,^'^  which,  as  in  many  other  states, 
includes    marijuana   within    its  pui-view.   This  creates  many 


-I'TFR  ON  NARCOTICS  14. 

21/d.  at  6. 

22N.Y.  PEN.  LAW  §220  (19G7). 

23N.Y.  PUBLIC  HEALTH  LAW   §;3301  (1967). 
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problems,  one  of  which  is  that,  as  concern  with  heroin 
abuse  rises  and  penalties  are  increased,  penalties  for  the  use 
of  marijuana  are  increased  concomitantly,  which  results  in 
what  I  call  "legislative."  Such  a  result  is  unfortunate  since 
judges,  district  attorneys,  and,  indeed,  law  enforcement 
officials  in  general  recognize  that  marijuana  violations  do 
not  contain  the  same  measure  of  societal  threat  as  heroin 
violations.^"^  It  would  be  appropriate,  therefore,  in  devising 
a  regulatory  scheme,  to  place  marijuana  in  the  same 
category  as  LSD  and  other  hallucinogens.  This  also  seems 
logical  in  view  of  the  frequent  cases  of  multi-habituation 
with  respect  to  marijuana  and  dangerous  drugs.  Marijuana, 
for  example,  is  often  used  in  conjunction  with  ampheta- 
mines, LSD,  or  peyote.  An  arrest  will  often  result  in  the 
seizure  of  marijuana  and  LSD  or  marijuana  and  pep  pills. 
Less  frequently,  however,  is  there  an  arrest  where  both 
marijuana  and  heroin  are  seized. 

Cocaine  is  also  defined  in  federal"^  and  state^^  law  as  a 
narcotic  drug.  As  the  Commission  points  out,  however, 
cocaine  is  a  stimulant. ^^  While  it  is  undoubtedly  more 
dangerous  than  marijuana,  I  believe  that  it  should  be 
categorized  as  a  stimulant  rather  than  as  a  nai'cotic.  This 
would  not  necessarily  meaii  that  one  would  have  to  modify 
the  penalties  for  cocaine  violations;  it  simply  means  that  a 
legislative  body  could  provide  special  penalties  for  its  illegal 
use  while  recognizing  that  it  is  a  stimulant. 

By  utilizing  this  type  of  structure,  penal  law  provisions 
dealing  with  the  abuse  of  dangerous  drugs  would  have  both 
consistency  and  reasonableness— factors  often  lacking  when 
legislators  view  such  emotionally  charged  matters. 

Finally,  it  cannot  be  denied  that  sentencing  for  penal  law 
violations  is  obviously  a  basic  fiuiction  of  legislative  bodies. 
However,  few  can  quarrel  with  the  Commission's  recom- 
mendations   that    courts    be    given    enough    discretion    to 


24This   recognition   is   reflected    in    the   high    incidence  of  "bargain 
pleas"  and  suspended  sentences. 

25INT.  REV.  CODE  OF  1954,  §4731  (a). 
26UNIFORM  NARCOTIC  DRUG  ACT  §14  (11). 
27/d.  at  3. 
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enable  them  to  deal  flexibly  with  violatoi-s  of  drug  laws 
rather  than  being  forced  to  impose  mandatoiy  terms  of 
confinement.^^ 

-  VI.  MARIJUANA 

The  Commission  made  a  point  of  commenting  specially 
on  marijuana.  The  selection  of  marijuana  for  special  com- 
ment is  aniply  justified  by  the  current  furor  over  its  use  on 
college  campuses.  Marijuana  is  fast  becoming  a  focal  point 
for  student  rebellion  and  protest  against  authority.  It  has 
created  situations  whereby  college  administrators  are  torn 
between  their  obligation  to  help  students  and  their  duty  to 
cooperate  with  law  enforcement  officials;  it  has  led  to  cries 
for  legalization  and  liberalization  and  to  cries  for  expulsion 
and  the  imposition  of  more  stringent  penal  sanctions.  The 
Commission's  informative  and  unbiased  analysis  of  the 
situation  and  its  recommendation  for  more  research  are 
welcome,  but  again  salient  considerations  are  omitted. 

The  protagonists  of  marijuaiia  have  two  basic  conten- 
tions. First,  mai'ijuana,  unlike  heroin,  does  not  produce 
physical  dependence  nor  withdrawal,  nor  does  it  build  up 
tolerance.  The  Commission  recognizes  this  as  true.^^  Sec- 
ondly, the  protagonists  maintain  that  not  only  is  marijuana 
not  comparable  to  heroin  but,  even  more  important,  it  is 
less  dangerous  than  alcohol  Vv^hich  is  a  far  greater  threat  to 
society.  Often,  those  who  oppose  legalization  of  marijuana 
in  any  form  fall  into  the  trap  of  attempting  to  prove  that 
marijuana  is,  indeed,  a  far  greater  menace  than  alcohol. 

In  view  of  the  Commission's  discussion  on  alcohol^*^  and 
its  enormous  detrimental  impact  on  the  nation,  this 
counter-argument  is  quite  hollow.  A  more  meaningful  re- 
sponse would  be  to  point  out  that  merely  because  over  a 
long  period  of  time  a  tradition  has  been  established  where- 


2»TFR  ON  NARCOTICS  12.  . 

29 See  id.  at  13. 

30THE  PRESIDENT'S  COMMISSION  ON  LAW  ENFORCEMENT 
AND  ADMINISTRATION  OF  JUSTICE;  TASK  FORCE  REPORT 
ON  DRUNKENNESS  (19G7). 
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by  consumption  of  a  toxic  substance  has  been  sanctioned 
in  varying  degrees  on  a  mass  level  does  not  logically  lead  to 
the  conclusion  that  society  should  release  another  toxic 
substance  for  mass  consumption.  ■'       ■ -'l  ■ 

Then  too,  alcohol  is,  in  fact,  one  of  the  most  regulated 
drugs.  There  are  laws  dealing  with  the  hcensing  of  manu- 
facturers, laws  dealing  with  the  age  at  which  purchase  is 
permissible,  penal  laws  prohibiting  public  intoxication,  and 
laws  creating  both  penal  and  administrative  penalties  for 
driving  under  the  influence  of  alcohol.  The  latter,  of 
course,  is  a  matter  of  extreme  importance  and  an  important 
factor  in  the  death  and  injury  tolls  on  our  highways. 

A  person  driving  under  the  influence  of  marijuana  is  as 
dangerous  as  a  person  driving  under  the  influence  of 
alcohol. ^^  How  can  society  deter  driving  under  the  influ- 
ence of  marijuana?  We  can,  of  course,  impose  the  same 
form  of  deterrent  as  we  did  with  alcohol,  that  is,  making  it 
a  criminal  offense  to  drive  under  its  influence.  Theoretical- 
ly, however,  the  law  does  not  do  vain  and  foolish  things. 
Unenforceable  statutes  should  not  be  passed.  With  respect 
to  alcohol,  it  is  relatively  easy  to  prove  that  a  person  was 
driving  under  its  influence.  Smelling  of  alcohol  on  the 
breath,  visual  observation,  blood  alcohol  tests  or  breath 
tests,  make  successful  prosecutions  possible.  The  same 
cannot  be  said  for  marijuana.  Proof  of  driving  while  under 
the  influence  of  marijuana  would  be  a  virtual  impossibility. 
Accordingly  it  may  properly  be  argued  that  a  measured 
response  is  possible  in  connection  with  alcohol  but  if  such 
a  limited  response  is  not  possible  with  respect  to  marijuana 
at  the  present  time,  society  has  the  right  to  ban  its 
possession  for  all  purposes.  ''<,:.■    f-;!:       \>.  '• 

;"    VII.   LAW  ENFORCEMENT        -, 
If   there   is   one   section    of  the  report   where  it   can   be 


^^In  this  connection  it  is  relevant  to  point  out  that  there  is, 
generally,  no  quan-el  with  the  proposition  that  the  physiological 
effects  of  marijuana  include  altered  consciousness  and  disturbance  of 
time  and  space  percention.  See  GOODMAN  &  OILMAN,  THE 
PHARMACOLOGICAL  BASIS  OF  THERAPEUTICS  300  (1965). 
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positively  asserted  that  the  Commission  failed  to  come  to 
grips  in  any  meaningful  fashion  with  a  significant  area,  it  is 
in  the  section  on  enforcement.  If  there  is  any  one  area  of 
criminal  law  in  which  the  recent  court  decisions  relating  to 
search  and  seizure,  informers,  wiretapping,  eavesdropping 
and  confessions"^^  have  particular  importance,  it  is  enforce- 
ment of  narcotic  and  dangerous  drug  laws.  Such  vital  areas 
as  the  problem  of  the  proliferation  of  agencies  which  deal 
with  this  issue,  the  cooperation  or  lack  of  it  among  these 
agencies,  the  rivalries  between  and  among  these  agencies, 
the  need  for  coordination  of  criminal  intelligence  and 
problems  of  proof  either  were  not  mentioned  at  ail  or 
tangentially  discussed.  It  is  also  a  source  of  concern  that 
the  Report  of  the  Arthur  D.  Little  Company  which  survey- 
ed the  field  of  law  enforcement  was  not  included  in  the 
consultants'  papers.  This  seems  to  me  a  grave  omission.  If 
one  is  to  discuss  law  enforcement  and  the  administration  of 
justice  and  the  area  of  narcotic  and  drug  abuse,  these  issues 
cannot  be  avoided.  They  are  not,  obviously,  easy  of 
resolution.  But  problems  do  not  disappear  by  refusing  to 
acknowledge  them.  The  failure  to  pose  the  questions  and 
suggest  alternatives  casts  a  pall  over  the  Commission's 
Report. 

VIII,   CONCLUSION 

The  Presidential  Commission's  agonizing  appraisal  of  the 
drjg  problem  was  based  upon  two  fundamental  assump- 
tions. The  first  assumption  was  that  there  is  a  great  deal  of 
misinformation  and  emotionalism  involved  in  the  ideas  of 
the  average  citizen  about  daig  abuse.  The  second  assump- 
tion was  that  new  approaches  have  to  be  made  in  society's 
handling  of  the  problem.  With  respect  to  the  second 
assumption,  the  Commission  was  obviously  unwilling  or 
unable  to  analyze  the  drug  problem  in  sufficient  depth  or 
to  deal  with  its  underlying  philosophical  issues. 


32See,  e.g.,  Katz  v.  United  States,  389   U.S.  347   (1967)  (wiretap- 
ping  and   eavesdropping);   Berger   v.   New    York,   388    U.S.  41    (1967) 
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(eavesdropping);  Miranda  v.  Arizona,  384  U.S.  436  (1966)  (interroga- 
tion of  accused);  Beek  v.  Ohio,  379  U.S.  89,  (1964)  (informers); 
Rugendorf  v.  United  States,  376  U.S.  528  (1964)  (informers);  Ker  v.' 
California,  374  U.S.  23  (1963)  (probable  cause);  Wong  Sun  v.  United 
States,  371  U.S.  471  (1963)  (search  and  seizure— interplay  of  4th  and 
5th  amendments);  Mapp  v.  Ohio,  367  U.S.  643  (1961)  (applicability 
of  4th  amendment  to  states);  Ross  v.  United  States,  349  F.2d  210 
(D.C.  Cir.  1965)  (police  practice  in  narcotic  sale  cases);  People  v. 
Rivera,  14  N.Y.2d  441,  201  N.E.2d  32,  252  N.Y.S.2d  458  (1964) 
(stop  and  frisk). 


892 

THE  ROLE  OF  THE  LAW  IN  DRUG  CONTROLt 

JOHiv  KAPLAN- 

.     Sf  I  F -IIaFIMING  (■QNOUCr  AM)  Sot  11  TV 

i '.c  role  oT  L'o  iaA  in  uiUs:  coiurol  is  miimately  rLiaicu  lo  ilfc 
broa  ;vjr  pioblcm  lh  liic  place  o\  the  law  m  prcverUing  an  individual 
ho'w  engaging  in  conduci  which  can  harm  only  himself.  Before  con- 
sidcrinu  drug  contujl,  then,  there  will  be  several  advantages  in  under- 
Uik:n.:i  a  IciigLh-  discLl^.•^ion  o{  'he  broader  i^sue.  Not  only  \Mii  this 
allow  cppn-ciation  of  the  problem  in  a  broader  perspective,  but  it  will 
t"acilitate  an  approach  to  the  extremely  emotional  drug  area  by  a  less 
v.ell  travelled,  quieter,  and  more  rational  route.  It  is,  perhaps,  a  longer 
jourpey.  but  it  should  be  a  smoother  one. 

■  Typically  the  use  of  the  law  to  prevent  conduct  which  harms  only 
the  actor  himself  is  distinguished  from  the  use  of  the  law  as  a  means 
of  preventing  the  individual  from  harming  others,  including  society 
at  large.  In  practice,  however,  this  is  not  an  easy  distinction  to  draw, 
'"or  thcp;  are  feu  action^  in  which  one  can  engage  that  threaten  harm 
unl>  to  himself. 

The  purest  e.\ample  o\  laws  aimed  at  such  conduct  are  the  statutes 
which  reni'i'e  the  driver  of  a  motorcycle  to  wear  a  protective  helmet.' 
ll  is  irue  iha.l  one  can  aigue  thai  the  helmet  really  protects  others. 


"^(A^jn  li^tu    1971  />;."';'  Lau    jouxtrJ.  Rt-p;  iiil^'d  h\    pci  inission  ,){'  du-  copyri^iit 
holder   niu'i  ^::thr;r    0:;;,:;i:;l  .itaUwii  1071  Duk,  !.,u.  J^'i,.,,,,!  10G5 

'  •.."  I^'51.  !;.i,var.i  Lr.ivcrsity;  LL.B.  1954,  ilarvard  'Jnrv^rsuv  Pruroior  of  i.dW, 
Sli.-'O^-d  L'n;''i;r-'i'    L-H\:\.  y,.)  Ci.RK'P  I.FrTi.RFB  19''! 

I.  ^i't-.  t  ^..  MAS'-  \N\  Lwvs  ch.  yU.  i;  /  (Supp  i'JrO);  Mich  Comp.  Lw^s  Ann. 
5  ."I^^.CSS.d)  !!')^7;;  \.^\  Vi  H  >).;Tkm^  L.\\\  §  38  1  (6 )  < NL' Kiniicy  1970);  N.C.  Gi  .\.  Si ais. 
5  ;i;-140 ..■'(b)  (Supp.  J967V.  Or;  Riv.  Stat.  §  483  44.^  0969)  Approximately  t "•>-'. hi rd^  of 
ihc  suuc-  1  ive  now  ca;«ci(-d  moiorc>cic  bclniel  staluicv  Sec  Nou'.  Uotorcycie  Hclme<s  j'k'  th" 
Ci:r^\i\;..:i.-nali:v  al  S  :;FrLi;:.\iivf  I  ,-i;is!.i;ion.  3UOin(>  Sr   i    ,1   3''>,  3>8  f!96'.;\ 

Tt!t    i  (ILL  (n.r.v  Hi  RrlNMIl  K  (1  I  A  I  lv.''>S  \   IM    lil    1  SM  >  iN   FH  IS  \R  PI- 

[-.  Bmkjmqlisi.  Marijuana.  Thi  Skono  Trii*  {rc\-  cd,  1971)  (horcinaltor  cited  as 
Bi  ooMOLisi  ]; 

M    BiLM.  Soni  i\  AND  r)"K!_Gs  (^'(i9)  [heiciiiaflei-i.itcd  .'-  Hi  iMJ; 

L  .  '.■;'!;mv.i\v  ,'.;  ,\  Gii  v\-  .  Ti::  PiiAK'.i.-vCOi.ocic.M  2\sib.  oi  Thlkapi  xtiCo  i4ih  cd.  !9"0; 
[nercinaflcr  ciicd  as  Gc)0[->\i\N  i.  Gilman]; 

.1    K  \!';  \v    M\KiJiAN.>      I  i'l.    Ni  w  PkOHIBH  ni'^  I  h' ''"'I  l^i-'"'-'"-'"*^'' citea  a";  l^.  M'l  A-^ ,. 

H.  Nc-.'.  1  !s.  nr<.-Gs  "■-  th:  '  ■)!  1  m  :•  (  amp.  s  i  196'')  lhLTci'-.:'u-r  cit,-d  as  N'  •■•'>  •  i^l. 

H    I'A'  MR.  !  H!  li\.!sor  li  T  Crimi  >  \L  Sanc  I  ION  ( I9()S)  [licrfiriatUT  citcd  as  P  \i.  Ki  r|: 

A  S!Nf  ;  \;k.  1  ka  <i  !  vl' ss  A  ^uciai  !!:sro.;,  ,i  hi  PKOliilsn  ion  -.Iom  Mf-S'' 
(II:'r;vr  C.    '    iMian  td    l^>M  »  ;r  ■ii;ip.-!u    ciud  .i-  ".i.  •  ;  M-'i; 

.1    M;   ■     .'t  /  :'■  .  .  ;   V    I  .    .     iv    ■  v.;  <»|,     K  !    s  ,!      \.    ■  •  s.       • 
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since  il  shields  the  motorcyclist  'from  thrown  pebbles  which  might 
make  him  lose  control  and  injure  innocent  pedestrians  or  automobile 
drivers."  Though  this  approach  makes  the  problem  easier,  it  is  disin- 
genuous. As  a  result,  many  courts  and  commentators  have  refused  to 
lake  it  and  have  a^^umed  thai  the  helmel  protects  only  the  cyclist 

himself.^ 

Though  the  helmelless  cyclist  does  not  expose  others  to  any  appre- 
ciable physical  danger,  he  does  drive  in  a  society  that  is  commuted 
10  preventing  people  from  dying  of  their  injuries.  Thus,  rather  than 
allowing  the  cyclist  to  die  unnecessarily,  society  is  prepared  to  under- 
take the  enormous  expense  of  treating  him  until  he  either  expires  or 
recovers.  In  Professor  Robert  Bartels'  apt  phrase,  the  helmetless  c>cl- 
isl  exposes  others  to  "public  ward"  harm — the  danger  of  tiaving  to 
ireai  him  should  he  not  be  killed  outright.^  Il  is  on  this  theory  that 
society  feels  it  has  the  right  to  demand  that  he  do  his  share  to  protect 
himself.  -      -  . 

The  expense  and  inconvenience  that  the  helmetless  driver  may 
cause  does  not,  however,  stop  at  public  ward  harm.  Insofar  as  his 
failure  to  wear  a  helmet  results  in  his  own  injury,  he  may  force  society 
lo  assume  the  cost  of  his  neglected  responsibilities  to  others.  Here  the 
iisue  cannot  be  avoided  by  saying  that  it  is  all  societs  's  fault  for  not 
letting  him  die  in  the  street  at  minimal  cost,  because  his  responsibili- 
ties must  still  be  fulfilled.  .\s  an  emotional  matter,  moreover,  nonsup- 
porl  justifications  for  laws  which  attempt  to  prevent  self-harming 
conduct  often  command  considerably  more  power  than  do  public 
ward  justifications.  Thus,  despite  the  enormous  public  ward  justifica- 
tions for  halting  alcohol  abuse,  one  of  the  m.ost  powerful  Prohibition- 
\:A  posters  contained  a  drawing  of  a  saloon  with  the  father  drinking 
at  the  bar  while  his  clean,  but  poorly  dressed,  little  daughter  stood  in 
me  doorway  saying,  'Tather.  Father,  please  come  honte.  Mother 
needs  you."  The  same  public  interest  which  underlies  non-support 
iaws,  then,  can  also  justify  helmetless  cyclist  laws  at  least  in  the  case 
ol  those  who  owe  someone  a  support  obligation.-^ 


2.  Sec.  e.g..  Slate  v.  Kclicrly.  254  Ore.  47.  49-50.  456  P. 2d  996-97  (1969). 

3.  Sec  Note,  30  Ohio  St  L.J  ,  supra  note  1.  at  366-69.  See  gciurally  l.inde.  Wilhout  "Due 
i'mress"  -  VnconsliUitionnl  Law  in  Oregon.  49  Ori     L    \U  v    125,  I7S  (197U) 

4.  K.  Bartels.  Belter  Living  Through  Legislation:  The  Control  of  M'.nd-.Altenng  Ding^ 
lu. (published  manuscript). 

5.  The  case  of  the  helmelless  cyclist  prohibition,  however,  is  both  stronger  and  weaker  than 
\'<  nuire  general  non-support  laws,  it  is  weaker  for  two  reasons  First,  insofar  as  the  law  applies 
'•>  It.    ■:  whij  d.:i  not  G'.^e  .invone  .i  siipp.irl  >)b!;gation  <.•:  who  lea\j  a  sufficient  estau-  to  meet 
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In  addition  to  the  public  ward  and  non-support  justifications  for 
forbidding  conduct  which  on  first  glance  would  appear  to  harm  only 
the  actor,  a  further  justification  exists  which  might  be  called  the 
"modelling"  justification.  Modelling  is  the  psychological  term  for  the 
process  by  which  one  repeats  a  type  of  behavior  one  sees  in  others. 
Modelling  of  behavior  may  thus  occur  where  the  watcher  first  learns 
that  the  behavior  which  he  had  thought  impossible  can  indeed  be 
performed;  where  the  watcher,  by  observing,  learns  how  to  do  it; 
where  he  simply  gets  the  idea  from  watching;  or  where  he,  for  any  one 
of  many  reasons,  imitates  the  action.^  It  is  true,  of  course,  that  the 
same  values  which  underlie  the  freedom  of  communication  may  inter- 
fere with  preventing  the  harm  caused  by  modelling.'  The  individual 
who  models  the  helmetless  cyclist  does  so  without  coercion,  and,  apart 
from  the  indirect  harms  discussed,  he  harms  only  himself.  Neverthe- 
less, where  those  persons  society  tries  to  protect  from  modelling  are 
children,  the  fact  that  the  helmetless  cyclist  in  a  causal  sense  may  have 
caused  the  modelling,  which  in  turn  might  lead  to  injury,  may  be  very 
significant.  Children  are  regarded  as  much  more  likely  than  adults  to 
model  dangerous  conduct,  and  we  certainly  acknowledge  a  greater 
responsibility  to  protect  them  from  harm.  •' 

The  final  justification  by  which  some  may  find  social  harm  in 
conduct  which  appears  to  harm  only  the  actor  might  be  called  the 
"categorical  imperative"  justification.  This  relies  on  the  fact  that 
although  an  act  might  harm  only  the  actor  if  performed  by  relatively 
few  people,  it  could  cause  harm  to  everyone  if  it  were  performed  by 

such  obligations,  it  is  obviously  too  broad.  Second,  the  fact  is  that  most  helnictlebs  cyclists  do 
not  sutler  injury  for  want  of  a  helmet.  M  most,  they  take  the  risk  that  m  some  small  percentage 
of  cases  ihey  will  be  prevented  from  lulfilling  their  support  obligation^.  Lven  if  legislators  feel 
better  able  to  evaluate  this  risk  than  the  cyclist,  it  here  seems  a  much  weaker  case  for  prohibiting 
one's  wilful  default  on  his  support  obligations. 

On  the  other  hand,  the  very  fact  that  the  helmetless  cyclist  does  not  intend  to  default  on  his 
support  obligations,  but  merely  takes  a  risk  of  not  being  able  to  meet  them,  is  perhaps  a  reason 
for  greater,  not  less,  involvement  by  the  law.  There  is  ample  evidence  that  many  human  beings 
discount  the  likelihood  of  low-probability  harmful  events  more  than  does  any  rational  legi.-)la- 
ture.  See  W.  Edwards  &  L.  Phillips.  Man  as  Transducer  for  Probabilities  in  Bayesian  Command 
and  Control  Systems  (Oecember  26,  1962)  (unpublished  paper  presented  at  symposium  of  the 
American  Association  for  the  Advancement  of  Science,  Philadelphia).  The  law  might  then 
rationally  prohibit  small  risks  while  allowing  greater  ones  on  the  theory  that  in  the  latter  case 
the  risk  was  sufficiently  obvious  that  it  could  rely  on  the  rationality  of  the  risk  taker,  while  in 
the  former,  intervention  of  tiie  criminal  law  is  necessary  to  cause  a  proper  weighting  of  the  risks. 

6.  A.   BaNDURA,  PRlNCIPttSOI    BlHAVIOR  MODIUCATION    IIS-204  (1969). 

7.  See  generally  Roth  v.  United  States,  ^54  US  476,  4S4  (1957,.  \\hitn.\  v.  California. 
274  U.S.  357.  375-76  (1927)  (Brandeis,  J.  concurring) 
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almost  all.  This  justification  is  not  heard  in  the  helmetless  cyclist  case, 
but  it  is  heard  with  respect  to  some  sexual  and  drug  laws.'*  The  picture 
which  is  called  to  mind  is  that  of  a  nation  where  most  of  the  popula- 
lion  is  homosexual — in  which  case  there  would  be  an  enormous  popu- 
lation implosion  with  consequent  economic  catastrophe — or  where 
most  of  the  nation  is  "stoned"  on  drugs.  It  is  undeniable  that  society 
has  a  strong  interest  in  avoiding  the  economic  disaster  of  so  many 
withdrawn  from  productive  work.  In  both  cases,  however,  the  justifi- 
cation is  often  attenuated  by  two  facts.  First,  there  is  not  generally 
any  reason  to  believe  that,  in  the  absence  of  laws  justified  by  categori- 
cal imperative  reasoning,  the  forbidden  conduct  would  in  fact  become 
so  widespread — the  taste  that  impels  the  action  may  be  esoteric.  Sec- 
ond, the  fact  that  conduct  might  produce  a  social  catastrophe  if  en- 
gaged in  by  almost  all  does  not  necessarily  imply  that  the  conduct  will 
be  in  any  way  harmful  to  society  if  engaged  in  by  a  relative  few.  So 
long  as  the  birthrate  is  felt  to  be  too  high,  the  practicing  homosexuals 
who  thereby  reduce  it  do  no  harm  at  all,  and  the  economies  of  scale 
in  American  industry  are  such  that  withdrawal  of  a  reasonable  num- 
ber of  producers  and  consumers  will  similarly  have  no  detrimental 
effect.  The  categorical  imperative  justification,  therefore,  may  be  fal- 
lacious, or  it  may  simply  be  one  way  of  dramatizing  a  harm  which 
actually  exists,  by  multiplying  it  manyfold.       ,.   , 

Secondary  Harms  and  the  Criminal  Law 

Unless  it  is  necessary  to  distinguish  among  them,  public  ward, 
non-support,  modelling  and  categorical  imperative  harms  can  all  be 
subsumed  under  the  heading  Oi  secondary  harms.  It  is  interesting  to 
note  that  the  majority  of  efforts  to  prohibit  conduct  which,  on  first 
glance,  appears  to  harm,  only  the  actor  himself  are  raiionalized  as  a 
means  of  preventing  secondary  harms,  rather  than  as  efforts  to  pro- 
tect people  from  their  own  folly. ^  Insofar  as  the  law  acts  to  penalize 
the  actor  who  has  not  taken  proper  care  of  himself,  it  hurts  rather 


b>.  See, e.g.,  Grinspoon,  Marihuana,  221  ScikMint  American  17,  21  iLtcc.  1969).. 

9.  That  is  not,  of  course,  to  say  that  there  are  not  situations  where  we  are  willing  to  invoke 
the  law  simply  to  protect  people  from  selT-intlicted  harm.  The  juvenile  court  v.\\\  imprison 
juvenile  runaways  under  a  parens  patriae  theory.  Fox,  Juvenile  Justice  Rejurni  An  Historical 
Perspective,  22  St  AS.  1..  Rbv.  lli<7.  1  192-93  ( 1970),  and  tho^c  v.ho  arc  mentally  ill  will  be  civilly 
committed,  even  if  they  are  dangerous  only  to  themselves.  While  the  person  to  be  protected  from 
him'^eil  is  not  under  age,  "ill,"  or  a  member  ot  another  group  with  a  iimilar  claim  to  sympathy. 
however,  society  acts  for  its  own  benefit  rather  than  his.  it  must,  therefore,  still  be  able  to  point 
lo  a  secondary  harm  to  jubtify  the  law.  '■:    '   m  '■    ' 
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than  helps  him.  To  the  extent  thai  societal  resources  are  expended  to 
prevent  people  from  simply  harming  themselves,  moreover,  a  type  of 
public  welfare  program  is  initiated.  Such  use  of  governmental  re- 
sources to  improve  the  lot  of  a  minority  is  never  popular  and  the  case 
in  support  thereof  is  weak  indeed  where  the  minority  is  neither  re- 
garded as  especially  worthy  nor  desirous  of  the  help. 

No  one  argues  today  that  all  risks  of  secondary  harm  should  he 
prohibited  by  the  criminal  law.  The  obvious  secondary  harm  resulting 
from  such  almost  universally  performed  acts  as  overeating  or  poor 
nutrition  is  the  reductio  ad  absurdiini  of  such  arguments.  The  interest- 
ing question,  then,  is  v.'hether  these  types  of  harm  are  a  sufficient 
reason  for  society  to  intervene  in  any  case.  The  classic  statement 
opposing  intervention  is  that  of  John  Stuart  Mill  that  ''[t]he  only 
purpose  for  which  power  can  be  rightly  exercised  over  any  member 
of  a  civilized  community,  against  his  will,  is  to  prevent  harm  to 
others.  His  own  good,  either  physical  or  moral,  is  not  a  sufficient 
warrant."'"  Mill  himself  believed  that  an  "indirect"  harm,  which 
would  include  the  secondary  harms  discussed,  was  not  a  ''harm  to 
others"  within  the  meaning  of  his  statement." 

Unfortunately,  one  can  read  Mill's  pronouncements  again  and 
again  without  discovering  any  substantial  effort  at  a  utilitarian  calcu- 
lus to  support  his  position,  and  the  closest  Mill  came  to  a  general 
reason  was  a  reductio  ad  absurduni  argument.  This  was  stated  in  two 
forms.  First,  that: 

[s]o  monstrous  a  principle  is  far  more  dan(.'-.ro'as  ihan  any  single  interference 
with  liberty;  there  is  no  violation  of  liberty  which  it  would  not  justify;  it 
acknowledges  no  right  to  any  frcedoM;  -..hatever,  except  perhaps,  to  that  of 
holding  opinions  in  secret,  v^ilhout  ever  disclosing  them  .   .   .   .'- 

And  second  that:  .     .  -  > 

[tjhe  doctrine  ascribes  to  all  mankind  a  vested  interest  in  each  other's 
moral,  intellectual,  even  physical  perfection,  to  be  defined  by  each  claimant, 
according  to  his  own  standard.'" 

These  arguments  both  focus  on  the  lack  o\'  standards  available 
once  society  undertakes  to  prevent  a  person  from  harming  himself. 
The  standards  problem,  moreover,  is  compounded  when  one  attempts 
to  value  the  incommensurable  freedom  of  the  actor  to  engage  in  the 


10.   Mii-L  13. 

n.  Mil  I  Q-1-Q9 

12.  .Mill   106. 

13.  Mill   107. 
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conduct  of  his  choice.  Merely  because  protecting  the  public  from 
secondary  harms  could  logically  justify  a  vast  range  of  governmental 
interferences  with  individual  liberty,  and  merely  because  we  could 
define  secondary  harms  as  including  anything  lessening  the  full  devel- 
opment of  an  individual's  perfection,  this  does  not  mean  that  such 
interference  is  always  improper.  The  main  deficiency  with  the  rediictio 
ad  absurdum  arguments  is  actually  a  practical  one.  in  the  great  ma- 
jority of  cases,  the  individual's  freedom  will  not  be  interfered  with 
directly  simply  because  such  regulation  would  be  impossible  to  en- 
force without  the  imposition  of  an  absolute  police  state. '^  Indeed,  the 
motorcycle  helmet  example  is  one  of  the  few  prohibitions  on  an  indi- 
vidual's conduct  that  might  be  enforced  at  reasonable  cost. 

Mill's  thesis  can  perhaps  be  better  defended  on  a  somewhat  differ- 
ent ground.  When  the  legislature  makes  a  decision  to  protect  society 
from  secondary  harms  by  criminalizing  individual  conduct,  it  gener- 
ally overestimates  the  enforceability  of  its  decrees.'^  Where  the  law's 
reach  exceeds  its  grasp,  it  may  impose  serious  costs  upon  society 
which  can  far  outweigh  the  expectable  good  that  complete  enforce- 
ment might  bring.  For  this  reason,  it  could  be  argued  that,  as  a 
prudential  matter,  we  would  be  better  off  adhering  to  Mill's  principle 
as  a  rule  of  legislative  self-denial.  In  other  words,  once  protection 
against  secondary  harms  is  begun,  the  difficulties  of  knowing  which 
are  appropriate  occasions  for  legislative  action  are  so  great  that  it 
would  ht  better  to  eschew  the  effort  entirely. 

Simple  legislative  misjudgment  as  to  the  enforceability  of  the  law, 
moreover,  is  not  the  only  problem.  The  issue  of  protecting  one  from 
harm  to  himself  usually  involves  two  sensitive  political  issues— the 
interrelationship  between  law  and  morals  and  the  use  of  the  law  to 
stigmatize  unpopular  groups.  As  to  the  first,  few  people  deny  that 
there  is  a  connection  between  morality  and  the  law.  Probably  the 
majority  agree  with  Professor  Herbert  Packer  that,  in  general,  it  is  a 
necessary  condition  of  the  proper  use  of  the  criminal  law  that  the 
conduct  prohibited  be  seen  as  immoral.'^  The  words  'Mn  general,"  of 
course,  are  quite  important.  The  helmetless  cyclist  statute,  for  exam- 
ple, if  enforceable,  may  be  a  proper  use  of  the  criminal  law  even 
though  there  is  nothing  more  immoral  in  helmetless  cycling  than  in 


14    P^cKiiP.  1 56,  270-72. 
5.  Ste  Kadish.  The  Crisis  oj  Overcriminalizauon,  374  Annuls  IS'^,  169-70  (1967) 

•^-     PACKtR  261-09. 
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mountain  climbing.  The  real  problem,  however,  is  with  the  converse 
proposition  -that  the  im.morality  of  conduct  is  a  sufficient  condition 
for  declaring  it  illegal.  The  proposition  that  the  law  may  be  used  to 
enforce  morality  without  any  corresponding  societal  benefit,  other 
than  the  reduction  of  that  immorality,  is  complex.''  The  issue  does 
not  arise  where  there  is  harm  threatened  lo  someone  other  than  the 
immoral  actor,  because  then  the  reduction  of  harm  to  others  would 
simpl>  be  regarded  as  a  sufficient  social  benefit.  Where  no  such  harm 
exists,  however,  the  law  must  be  justified  either  as  a  method  of  pro- 
tecting against  secondary  harms  or  as  a  means  of  reducing  the  fre- 
quency of  the  immorality  itself.  Both  justifications  are  extremely  elas- 
tic, and  the  mgenious  legislator  can  usually  find  both  in  any  conduct 
he  seeks  lo  proscribe.  The  significant  point  is  that  avoidance  o^  sec- 
ondar}'  harm,  can  easily  provide  a  rationalization  for  prohibiting  con- 
duct w  hich  is  widely  felt  offensive  on  moral,  but  not  on  other  grounds. 
The  fact  is  that  most  of  the  situations  where  the  criminal  law  is  used 
to  prevent  an  individual  from  harming  himself  are  situations  where 
his  conduct  is  also  felt  to  be  immoral.  There  is  thus  an  ever  present 
temptation  to  enforce  a  dominant  morality  without  looking  lo  see 
whether  the  conduct  to  be  prohibited  is  sufficiently  harmful  in  terms 
of  secondary  harms,  or  whether  the  law  is  itself  enforceable;  and  it  is 
for  just  this  reason  that  political  pressures  may  further  compound 
legislative  misjudgmenl.  The  desire  lo  enjoy  the  political  popularity 
which  comes  from  opposing  sin  may  push  legislators  into  enacting 
laws  which  even  further  exceed  the  possibility  of  enforcement.  Bui, 
Professor  Packer's  sage  advice  that  "if  a  legislator  can  think  of  no 
better  reason  to  proscribe  conduct  than  that  he  (or  his  constituency) 
abhors  it.  he  had  better  think  twice  about  doing  it,"'"'  may.  as  a 
political  matter,  be  difficult  lo  follow— -especially  where  the  legislator 
has  the  additional  justification  of  attempting  to  lessen  secondary 
harms.        ;    .  ?  ■       .     : 

The  second  political  factor  which  may  exert  popular  pressure  lo 
extend  laws  aimed  at  secondary  harms  much  further  than  is  rationally 
justifiable  in  utilitarian  terms  involves  the  stigmalization  of  unpopu- 
lar groups  in  society.'^  Studies  of  the  coming  of  the  anti-opium,-" 


17.   Compare   P    Dlviin,  Th[-    Lnkorci  mlnt  oi    Mok.m.s  (1959),  u/f/;  H.   H-\kt.  L.wv. 

LiBl  RT'i,   \M)   .MORAIITY  (196.V). 

IS.  5cv  Packi  r  266. 

19.  }  G'.SK'.fcLi).  Symbolic  Crlsadf  1.V19  (1963). 

20    T    DtsitR.  THe  I.fgislation  ui   Moraiity     Law,  Dki  gs.  and  Moral  .knGMiM 
10-2.MI^'0). 
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alcohol-'  and  marijuana-  laws  have,  for  instance,  indicated  that  in 
each  case  the  drug  prohibition  was  only  part  of  the  story.  A  major 
part  of  the  emotional  effort  to  pass  these  laws  was  generated  by  a 
dislike  for  the  groups  which  were,  in  the  public  mind,  associated  with 
the  drug.  The  history  of  our  drug  control  efforts  includes  the  passage 
of  other  laws  which  had,  and  were  intended-  at  least  by  a  sizeable 
number  of  their  supporters-  to  have,  the  effect  of  stigimatizing  the 
Chinese  (in  the  case  of  opium),-'  the  urban  Catholic  (in  the  case  of 
alcohol)-*  and  the  Mexican  (in  the  case  of  marijuana)."  The  likelihood 
that  in  emotional  times  a  legislature  will  use  secondary  harm  justifica- 
tions as  a  cloak  for  joining  in  the  stigmatization  of  an  unpopular 
group,  as  well  as  demonstrating  its  opposition  to  sm.  is,  perhaps, 
another  reason  for  the  adoption  of  MilTs  view  as  a  prudent  self- 
restraining  principle. 

The  likelihood  that  a  law  ostensibly  attempting  to  protect  against 
secondary  harm  will  also  be  based  on  a  labelling  of  conduct  as  immo- 
ral and  an  effort  to  stigmatize  certain  groups  has  one  further  conse- 
quence. Those  at  whom  the  law  is  directed  may  not  agree  that  their 
conduct  is  immoral  or  that  their  groups  are  properly  stigmatized  and, 
in  a  host  of  ways,  may  make  enforcement  of  the  law  even  more 
difficult.  Indeed,  such  laws  may  lead  to  resentment  even  where  they 
are  not  based  on  the  immorality  of  conduct  or  group  stigmatiza- 
tion—take,  for  instance,  the  helmetless  cyclist  case.  There  is,  more- 
over, no  doubt  that  the  vast  majority  of  harms  which  an  individual 
may  do  to  himself — eating  too  much,  exercising  too  much,  not  exer- 
cising enough,  sky-diving  or  mountain  climbing — are  in  no  way  for- 
bidden by  the  law.  As  a  result,  in  those  atypical  situations  where  the 
criminal  law  does  attempt  to  make  an  individual  take  better  care  of 
himself,  he  will  feel  that  he  is  unfairly  treated  as  compared  io  all 
others  who  are  not  forced  to  take  similar  precautions.  In  a  sense,  he 
will  be  right.  The  laws  requiring  one  to  protect  himself  are  little  islands 
of  criminal  liability  in  a  vast  sea  of  freedom  to  injure  one's  self. 

It  should  be  noted  finally  that  where  the  secondary  harms  with 
which  we  are  concerned  are  limited  to  public  ward  and  non-support 


~^-  See  i.  GvsfitLD.  supra  nole  \9,a\.  27-29. 

-2.   Bonnie  &  Whilebread,  The  Forbidden  Frmi  and  the  Tree  of  Knuv^ ledge:  An  Inquiry  into 
'.he  Legal  Histurv  of  American  Marijuana  Pnjhibiiion.  56  Va.  L.  Rev.  971.  1010-16  (1970). 

23.  T.  DusTfcR,  jwpro  note  20,  at  10-11. 

24.  See}.  Glsheld,  .supra  note  19,  ai  103,  139. 

25.  Bonnie  &  Whitebrcad,iwp/-w  note  2?.  at  I0i:-I6. 
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harms,  it  might  be  that  a  system  of  taxe.s  or  hccnse  payments  would 
serve  society's  purposes  better  than  would  a  criminal  prohibr.ion. 
These  harms  are,  for  the  most  part,  monetarily  calculable  and  actu- 
arially predictable.  All  that  need  be  done  is  to  require  insurance 
against  the  threatened  harms  as  a  condition  of  engaging  in  the  pro- 
scribed conduct.-^  Where  these  insurance  requirements  are  enforcea- 
ble, Mill's  principle  might  be  defensible  on  a  wholly  different  theorv. 
The  demands  of  Pareto  oplimality,'-^'  if  not  a  respect  for  !ibert\.  re- 
quire that  a  prohibition  not  be  used  where  the  only  harm  to  sociei\  is 
of  the  public  ward  and  non-support  type,  simply  because  a  narrower 
law  could  always  be  enacted  preventing  these  activities  only  b\  those 
who  had  not  made  proper  financial  provision  for  the  risks  the\  were 
taking.   ,  - 

In  any  event,  even  if  it  cannot  be  proven  that  harm  to  the  actor 
and  secondary  harms  are  never  a  sufficient  reason  for  the  legislature 
to  prohibit  conduct,  it  should  be  realized  that  the  helmetless  c>clist 
counter-example  is  an  anomoly  in  balancing  the  advantages  and  dis- 
advantages of  such  a  paternalistic  law.  Helmetless  driving  is  done  in 
the  open  and  the  presence  or  absence  of  a  helmet  is  extremely  easv  to 
determine.  As  a  result,  one  would  expect  that  this  law  could  be  en- 
forced with  relatively  minor  expenditures.  This  might  not  necessj.nly 
be  the  case.  Under  some  conditions,  the  expenditures  of  enforcing  the 
helmetless  cyclist  prohibition  might  exceed  the  saving  to  sociei\  in 
terms  of  secondary  harm.-**  If  this  were  the  case,  a  rational  legislature 
might  repeal  the  law  after  a  sufficient  period  of  trial.  The  legislature 
could  well  decide  that  even  though  a  rational  calculus  would,  on  '""irst 
glance,  favor  forbidding  helmetless  cycling,  the  imperfections  of  :he 
subjects  of  the  law  which  prevented  them  from  realizing  their  own  best 
interests,  tipped  the  balance  against  such  a  law. 

The  helmetless  cyclist  for  yet  another  reason  represents  the  >:m- 


26.  In  the  case  of  ihe  cyclist,  he  would  be  allowed  on  the  road  without  a  helmet  on!-,  -iih 
an  extra  license  plate  signifying  that  he  had  made  provision  to  compensate  for  any  pub!..-  ••  ard 
or  non-support  harms  his  activity  might  cause. 

27.  "Pareto  optimality"  refers  to  the  view  that  a  change  may  be  seen  as  desirable  ;•:  .,-rms 
of  economic  welfare  only  if  it  benefits  someone  without  injuring  anyone  else.  See  i  Die  .i  R. 
Clowfr,  iNTtRMi  diate  tcoNOMic  AsAi  vsis  461  (5th  ed.  1966) 

28.  A  situation  might  arise,  for  example,  where  the  law  had  not  been  enforced  for  sc:-.e  ■•  hile 
(and  therefore)  there  were  many  helmetless  cyclists  on  the  road.  It  might  then  be  fairlv  ex  x-sive 
to  prosecute  sufficient  numbers  of  them  to  deter  the  remainder,  since  it  would  take  time  . ;-  :he 
information  tliat  the  law  was  being  enfoiced  to  sink  in.  it  is  also  coiiceivable  thai  some  .  • .  .>is 
might  regard  it  a  matter  of  principle  not  to  wear  a  helmet,  or.  principles  aside,  teel  :  .  .  ;he 
thrill  of  going  helmetless  was  worth  the  inconvenience  of  apprehen.-,ion. 
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plesi  case  where  the  legislature  might  attempt  to  protect  an  individual 
from  the  consequences  of  his  own  folly — because  ihe  prohibition 
works  against  the  individual  cyclist  himself.  A  considerably  different 
i^sue  exists  when  legal  threats  are  exerted  not  against  the  individual 
who  is  himself  harmed  by  his  conduct,  but  against  someone  else  who 
also  is  in  a  position  to  avoid  the  harm. 

Analytically,  the  use  of  sealbelts  by  motorists  presents  an  issue 
quite  similar  to  that  of  helmets  by  motorcyclists.  There  are,  however, 
two  major  differences.  First,  a  law  which  made  criminal  a  motorist's 
or  passenger's  failure  to  wear  sealbelts  would  obviously  be  almost 
impossible  to  enforce.  Whether  or  not  one  is  wearing  seatbelts  can 
only  be  determined  from  inside,  or  at  least  very  close  to,  the  automo- 
bile, and  the  difficulties  of  checking  millions  of  drivers  would  be 
insurmountable.  It  is  true,  of  course,  that  after  an  accident  one  might 
be  able  to  determine  which  of  the  injured  was  not  wearing  seatbelts. 
It  is  hard  to  believe,  however,  that  the  criminal  law  operating  at  this 
lime  could  exercise  any  substantial  deterrent  effect  over  and  above  the 
effect  of  the  increased  injuries. 

The  second  difference  is  that  in  the  case  of  the  seat  belt  problem, 
power  can  be  exerted  upon  the  vehicle  manufacturer.  Requiring  a 
motorcyclist  to  purchase  a  helmet  may  not  help  at  all  in  getting  him 
lo  use  it.  Indeed,  the  helmet  is  so  easily  separable  from  the  motorcycle 
ihal  checking  to  see  whether  the  cyclist  had  a  helmet  would  be  no 
easier  than  checking  to  see  that  he  was  wearing  one.  Although  a 
motorist  cannot  be  made  lo  wear  a  seatbell,  society  can,  on  the  other 
hand,  make  sure  that  he  at  least  has  the  option  to  do  so.-^  Laws 
requiring  safety  equipment  are  far  easier  to  enforce  against  the  auto- 
mobile manufacturing  industry  than  against  the  helmetless  cyclist. 
There  are  so  few  automobile  companies,  what  they  sell  is  so  public 
and  they  are  so  unlikely  lo  act  on  principle,  that  there  would  be  little 
difliculty  in  requiring  seatbelts  to  be  installed  in  each  car  sold.^" 

In  all  cases  where  an  attempt  is  made  lo  govern  the  seller,  rather 


29.  Si-c.  e.g.,  Acl  of  December  13.  1963.  Pub.  L.  No.  SS-201,  §ij  1-3,  77  Stat.  ib\.  repealed 
yih  savings  provision,  Acl  of  September  9,  1966,  Pub.  L.  No.  89-563,  §  1 17(a).  (e),  80  Stat. 
''K.  727;  National  Traffic  and  Motor  Vehicle  Safely  Act  of  1966,  15  U.S.C.  §§  13S1,  1397- 
y-*  (1970).  The  current  regulations  under  the  National  Traffic  and  Motor  Vehicle  Acl  are  set 
forihin  Kederal  Motor  Vehicle  Safety  Standards.  49  C.F.R.  §  571.21  (1971). 

30.  II  more  than  the  preservation  of  the  opportunity  to  wear  seatbelts  were  desired,  one 
tould  also  require  an  airbag  apparatus,  a  buzzer  which  would  make  an  annoying  sound  when- 
ever Ihe  car  was  driven  with  the  seatbelts  unfastened  or  even  seatbelts  somehow  connected  to 

ignition  so  ihat  the  car  could  not  be  driven  unless  the  sealbelts  were  used.  Indeed,  safety 


•.!.rr 
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than  the  buyer,  it  can  be  argued  that  concern  is  transferred  from  the 
prevention  of  harm  to  one"s  self  (incUiding  secondary  harms)  to  that 
of  prevention  of  harm  to  others.  This  reasoning,  however,  would  not 
have  placated  John  Stuart  Mill  in  the  least.  In  referring  to  a  prohibi- 
tion statute  which  attem.pted  to  protect  the  consumer  by  restricting 
sale  oi'  alcohol.  Mill  said  that  ''the  infringement  complained  of  is  not 
on  the  liberty  of  the  seller,  but  that  of  the  buyer  and  consumer;  since 
the  State  might  just  as  well  forbid  him  to  drink  wine,  as  purposely 
make  it  impossible  for  him  to  obtain  it.'"^' 

It  is  true  that  the  liberty  of  the  automobile  buyer  is  infringed  when 
it  is  impossible  for  him  to  buy  a  car  without  seatbelts.  Utilitarians, 
however,  do  not  regard  freedom  as  an  absolute  value  before  which  all 
others  must  give  way.  Rather,  it  would  be  considered  as  one  value 
among  many  and  should  the  balancing  of  values  favor  an  infringe- 
ment of  the  buyer's  freedom  by  a  restriction  on  the  seller,  the  utili- 
tarian will  not  fail  to  impose  that  restriction  merely  because  a  direct 
restriction  on  the  buyer  would  have  been  impractical. 

Consensual  Crimes  and  the  Criminal  Law 

Both  the  one-party  case  of  the  helmelless  cyclist,  where  the  law 
seeks  to  operate  directly  upon  the  individual  to  make  him  take  care 
of  him.self.  and  the  two-party  case  of  the  factory  installed  seatbelts, 
where  the  law  seeks  to  operate  on  the  seller  to  force  him  to  make  the 
consumer  take  better  care  of  himself,  are  classified  under  the  same 
heading —"victimless"  crimes.  This  term  is  somewhat  unfortunate. 
First  of  all.  if  secondary  harms  are  considered,  there  may  very  well 
be  a  victim  other  than  the  actor  himself.^-  Second,  the  term  victimless 
crime  has  a  somewhat  bad  odor  in  academic  circles.  It  has  been  used 
particularly  with  respect  to  the  crimes  of  drunkenness,  prostitution,- 
abortion,  gambling  and  drug  offenses  which  have  contributed  so  heav- 
ily to  what  Professor  Sanford  Kadish  calls  the  crisis  of  over- 
criminalization.^^  Finally,  in  a  very  real  .sense,  the  victim  of  even  a 


equipnienl  of  this  nature  will  be  required  in  the  near  future,  ^'a^^enger  cais  iiianuraclured  trom 
Jan.  I,  1972  to  .Aug.  14,  1973  must  be  equipped  with  a  seat  belt  \\arning  system  that  activates 
an  audible  and  visible  warning  tor  one  minute  if  seat  belts  are  not  fastened.  36  Fed.  Reg.  4600- 
08.  12S5S-60  (1971).  The  National  Highvvay  Traffic  Safety  Administration  has  also  proposed 
regulations  requiring  that  manulacturers  install  seatbelts  v.iih  ignition  mterloeks  during  the 
period  from  Aug.  15.  1973  to  Aug.  15,  1975.  3b  led.  Reg.  19254-55  (1971J.  After  Aug.  15. 
1975,  all  passenger  cars  are  to  be  equipped  with  a  passivt;  restraint  system  (such  a<  the  *'?.'r 
bag").  JcJ. 

31.  MiLi   106. 

32.  .SV.'  Packi  r  151-52,267. 

33.  Sec  Kadish,  vupra  note  15. 
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knowing  purchase  of  an  automobile  without  proper  safety  equipment 
may  be  the  purchaser  himself  if  he  is  subsequently  injured.  In  all 
probability,  the  term  ''consensual'"  is  a  better  way  to  describe  these 
crimes.-''^  From  a  law  enforcement  point  of  view,  the  important  thing 
about  such  crimes  is  that  all  parties  consent  to  the  transaction,  and, 
regardless  of  whether  they  may  later  regret  it,  they  do  not  bring  the 
matter  to  police  attention  at  the  lime. ^^ 

In  any  event,  whether  one  calls  the  crimes  victimless  or  consen- 
sual, it  must  be  admitted  that  there  are  both  an  enormous  number  of 
them  on  the  statute  books  and  that  most  of  them  are  not  very  contro- 
versial. Whenever  the  law  goes  beyond  requiring  mere  disclo- 
sure--such  as  in  the  Flammable  Fabrics  Act,^^  building  codes^'  and 
the  laws  against  practicing  law,^'  medicine^^  or  plumbing^"  without  a 
license — it  is  protecting  the  buyer  of  goods  or  services  from  himself, 
regardless  of  whether  it  acts  upon  him  directly  or  upon  the  seller. 
Indeed,  even  those  who  most  often  decry  victimless  crimes  in  general 
are  those  most  likely  to  demand  that  we  do  more  "to  protect  the 
consumer.'"  For  instance,  regulations  requiring  automobile  manufac- 
turers to  add  collapsible  steering  columns,^'  which  protect  only  the 
buyer,  although  they  would  not  command  his  loyalty  at  their  prices 
in  the  market,  are  in  fact  attempts  to  add  new  victimless  crimes.  It  is 
true  that  such  enactments  can  often  be  defended  as  attempts  to  force 
the  automobile  manufacturers  to  take  advantage  of  economies  of 
scale  in  the  manufacture  of  safety  devices.  In  this  case,  then,  the  law 
can  be  regarded  as  a  kind  of  subsidy  to  those  who  wish  the  safety 
equipment  to  be  paid  for  by  those  who  do  not.  Interestingly  enough, 

34.  Consensual  transactions,  thus,  are  "victimless"  in  the  sense  that  they  are  ditTicult  to 
vicicci  because  of  the  absence  of  vocal  victims.  See  PACKtR  267. 

^5    Vf  Kadish,  5Npro  note  15.  at  160. 
-■^6.   15  U.S.C.   §§   1192-93(1970). 

37.  Stf.  e.g..  Palo  Alto.  Cal..  Municipal  Conr  ch.  16.  §§  16.04.010  -.070  (1971); 
Ktvrsational  CoNFERENct  oi    BfiLDiNG  Officiais,  L'mform  BuiLDiNG  CoDF  (1970  ed.); 

bOUTI'.FRN   BuiLt>lNG  COPE  CONGRESS,  SoLTH';KN  STANDARD   BlILDING  CODfc  (1969  ed.).  See 

^t-nerally  Note,  Enfurcemeni  of  Municipal  Housing  Codes,  78  Harv.  1.    Rfv   801  (1965). 

35.  Sec.  e.g.,  Cal.  Bls  &  Prof.  Cool  §§  6060.  6062  (West  Supp.  1971);  Cal.  Bls.  & 
PROh.CuDb  §  6125  (West  1962);  III.  Ann.  St.at.  ch.  13,  §  1  (Smith-Hurd  Supp.  1971);  N.Y. 
Ji  niciARY  Law  §  476-a  (McKinney  1968). 

39.  See.  e.g..  Cai  .  Bls  &  Prof.  Code  §  2141  (West  Supp.  1971);  III  Ann  Stat.  ch. 
91.  vj   16i  (Smith-Hurd  Supp.  1971),  N.Y.  tDLC.  Law  §  65  13  (Mckinney  1953). 

40.  Sec.  e.g.,  Ili  .  Ann.  Stat.  ch.  Ill  1/2.  §  1 16.63  (Smith-Hurd  1966);  Palo  Alto  Cal.. 
MlnicipalCode  ch.  16.  §   16.08.090(1968). 

41.  See  note  2>0  supra. 
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Mill,  in  what  some  might  regard  as  an  orgy  of  consistency,  also 
opposed  heavier  taxation  of  dangerous  substances^- and,  hence,  would 
clearly  have  opposed  this  type  of  measure  to  protect  the  consumer. 

Although  most  people  perhaps  do  not  realize  it,  minimum  wage 
lavvs*^  also  fall  under  the  general  heading  of  consensual  crimes.  Of 
course,  some  may  consider  the  wage-earner  who  works  for  less  than 
the  minimum  wage  as  himself  some  kind  of  victim.  The  problem  with 
this  is  that  it  rests  on  one  of  two  theories.  The  first  is  that  he  would 
otherwise  work  for  the  higher,  minimum  wage.  If  this  is  true,  his  own 
foolishness  is  to  blame,  and  the  essence  of  victimless  crime  is  protect- 
ing people  from  their  own  foolishness.  The  second  is  that  he  is  work- 
ing because  he  needs  the  money-  necessitous  men  are  not  free  men. 
The  difficulty  with  this  view  is  that  the  worker  driven  by  economic 
necessity  to  work  for  less  than  the  minimum  wage  is  no  more  driven 
than  the  compulsive  gambler  or  the  drug  dependent  individual.  None- 
theless, although  he  is  willing  in  this  sense  to  work  for.  and  his  em- 
ployer is  willing  to  pay  him  that  wage,  our  laws  attempt  to  prevent 
the  bargain  just  as  they  would  prevent  a  bargain  reached  between  a 
prostitute  and  her  customer  or  a  bookie  and  his. 

If  one  then  supports  rules  outlawing  sales  of  tlammable  fabrics, 
laws  against  practice  of  medicine  without  a  license  or  bargains  that 
violate  the  minimum  wage  law,  he  cannot  denounce  without  qualifica- 
tion victimless  crime.  The  real  problem  with  victimless  crimes,  as 
Professor  Herbert  Packer  has  pointed  out  so  cogently,  is  that  some 
of  them  produce  such  enormous  difficulties  of  law-enforcement  that 
as  a  practical  matter  they  do  more  harm  than  good.^^  In  order  to 
determine  whether  this  is  the  case  as  to  any  particular  crime,  consider- 
able care  must  be  used  to  look  at  the  effects  of  the  criminal  law  and 
to  attempt  computation  of  the  costs  and  benefits  it  brings  about. 

As  an  initial  proposition,  however,  a  number  of  generalizations 
can  be  made.  First,  where  the  law  imposes  its  major  burden  on  the 
individual  to  force  him  to  protect  himself,  it  will,  in  general,  involve 
such  difficulties  of  enforcement  as  to  be  unenforceable.  Typically,  the 
conduct  will  be  private  and  will  come  to  light  only  rarely,  and  then 
either  because  of  the  most  intrusive  type  of  investigation,^'  or  after  the 
harm  that  the  law  attempted  to  protect  against  has  already  been 


42.  Mill  li3-lD.  i  1^. 

43.  Sef-.e-.g..  Kair  Labor  Standards  Acl,  29  U.S.C.   §§  203-18(1970). 

44.  Packlr  151-32.273-75. 

45.  See  Kadish,  ii.'pra  note  15,  al  161. 
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done  —in  which  case  the  law  will  be  in  ihe  position  of  compounding 
ihal  harm  with  criminal  penalties  against  one  already  injured.  Indeed. 
the  helmetless  driving  law  appears  to  be  the  only  law  designed  to 
protect  an  individual  from  himself  (or  society  from  secondary  harms) 
that  is  actually  enforceable. 

On  the  other  hand,  when  the  law  attempts  to  protect  individuals 
from  harming  themselves,  or  from  causing  secondary  harm,  by  trans- 
ferring its  pressure  from  the  individual  actor  himself  to  someone 
else  -typically  the  seller  of  some  commodity— it  may  or  may  not  be 
enforceable  at  a  reasonable  cost.  Where  the  law  would  impinge  upon 
k'szitimate  businesses  which  are  not  too  numerous  to  watch  and  where 
it  does  not  generate  significant  economic  pressures  toward  its  own 
violation,  it  may  very  well  be  enforceable.  However,  as  the  number 
of  independent  businesses  which  need  to  be  watched  increases  and  the 
economic  incentive  to  violate  the  law  increases,  society  comes  more 
and  more  to  the  type  of  victimless  crimes  that  have  given  the  criminal 
system  such  a  headache. 

rinally,  as  Professor  Packer  has  pointed  out.  in  those  areas  of 
victimless  crimes  where,  on  the  above  analysis,  the  criminal  law  is 
most  appropriate — it  is  also  least  needed.-"^  Civil  penalties,  which  are 
far  more  efficient  to  impose,  will  allow  a  better  deployment  of  so- 
ciety's coercive  resources.  Moreover,  as  they  will  generally  be  im- 
posed within  the  context  of  a  business  activity,  they  will  involve  far 
lewer  dangers  of  invasion  of  the  citizen's  privacy  than  may  occur  if 
inipo.sed  upon  individuals.^" 

There  is  one  further  objection  that  should  be  noted  to  all  the  laws 
thus  far  discussed.  Given  the  present  economic  and  political  inslitu- 
lions.  any  attempt  to  protect  individuals  from  themselves  may  bu'Mier 
t>r  later  be  used  by  the  powerful  economic  interests  thereby  unlea,>.ied 
to  lessen  competition  and  to  harm  society  as  a  whole.  Certainly,  a 
greai  deal  of  the  recent  literature  concerning  occupational  licensing. 
^Juiluing  codes  and  the  like  supports  this  \iew.^'  Similarly,  although 
automobile  safety  requirements  are  still  in  their  infancy,  there  are 
already  substantial  allegations  that  the  safety  standards  are  being 
<.iesigned  to  protect  American,  and  politically  intluential,  automobile 
companies  from  foreign  competition."  Finally,  it  has  even  been  al- 


■»().  Packer  253. 

•17.  Sef.e.g.M.  Frifdmxn.  Cm'itm  ism  am>  Trh  iiom  13'^-6i  d'^'^:). 

■"i-  P.  Moore.  Hconomic  [incrs  in  1  !ci  nsing  (1963). 

■19.  CJ.  Wusfimgion  Post.  Dec.  h,  1970,  ai  A-i.  A- 14. 
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leged  that  the  helmet  manufacturers  have  been  far  more  influential 
than  the  analysis  of  secondary  harms  in  securing  helmetless  cyclist 
legislation.  Although  one  cannot  call  the  case  proven  at  this  point,  one 
can  soften  any  zeal  to  protect  against  secondary  harm  by  the  realiza- 
tion that,  given  the  apparent  weakness  of  legislators  and  administra- 
tors, it  is  at  least  possible  that  the  government  itself  actually  needs 
the  protection  from  its  own  folly  which  only  a  rigid  adherence  to 
MilFs  principle  could  bring. 

Discussion  thus  far  has  involved  the  kinds  of  cbnduct  which  are 
normally  classed  as  protection  against  harm  to  one's  self.  Even  where 
the  law  makes  criminal  the  action  of  the  seller,  it  does  so  as  a  means 
of  preventing  the  buyer  from  injuring  himself.  Note,  however,  how  all 
of  the  arguments  previously  considered  change  when  attention  is 
turned  toward  conduct  that  threatens  harm  to  others.  In  the  automo- 
bile case,  for  example,  if  concern  were  with  automobiles  with  defective 
brakes  rather  than  those  without  seatbelts,  very  different  issues  would 
arise.  There  would  then  be  little  hesitation  to  make  it  a  crime  to  drive 
a  car  with  defective  brakes,^"  even  though  this  might  be  almost  as 
difficult  to  enforce,  in  the  sense  of  catching  a  high  percentage  of 
violators,  as  would  be  a  law  against  the  failure  to  use  seatbelts.  Detec- 
tion would  not,  first  of  all,  be  quite  so  difficult,  because  we  would  have 
someone  other  than  the  police  to  bring  the  matter  to  public  atten- 
tion -the  one  injured  by  a  car  with  defective  brakes.  Second,  it  might 
very  well  be  that  after  an  accident  which  revealed  the  defective  brakes, 
the  criminal  law  would  actually  be  able  to  increase  the  punishment 
significantly  over  that  of  the  accident — at  least  in  those  cases  where 
the  driver  was  not  himself  hurt.  Third,  it  cannot  here  be  argued,  as  it 
was  in  the  case  of  public  ward  and  non-support  harms,*'  that  insur- 
ance could  eliminate  the  need  for  such  a  law.  it  is  one  thing  to  say 
that  the  heimeiless  cyclist  or  seatbellless  driver  can  insure  against  the 
secondary  harm  caused;  it  is  very  different,  however,  to  say  that  the 
driver  with  defective  brakes  can  physically  injure  people  and  thrust 
the  insurance  on  them  in  lieu  of  his  own  preventative  measures. 
Fourth,  if  one  engages  habitually  in  conduct  dangerous  to  others,  it 
may  be  economical  to  imprison  him,  though  it  would  almost  certainly 
not  be  where  the  only  concern  was  with  reducing  secondary  harms. 


50.  See.  eg  .  C  ».L  Vi  n.  CuoE  §  40001  iWesi  Supp.  19/1):  111  Ann  Stat.  ch.  95  1/2, 
§§  21  1.  2J4  (Smilh-Hurd  Supp.  197  1 );  N.Y.  VbM.  &  Trai  .  Law  §6  ?75. 1,  3''5.?2  (McKinncy 
1970) 

5 1     See  note  27  supra  and  jKconipanv  mg  text 
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iinallv,  and,  perhaps  most  importantly,  where  any  activity  threatens 
harm  to  the  actor  himself,  his  own  sense  of  self-protection  will  gener- 
aiiv  lead  him  to  act  so  as  to  minimize  the  harm  to  society  as  well  as 
to  himself.  Thus,  both  the  helmetless  cyclist  and  the  driver  with  faulty 
brakes  will  be  restrained  by  self-preservation,  since  all  that  is  neces- 
^a^v  to  make  this  restraint  on  behavior  effective  is  that  there  be.  in 
:,ici.  a  danger  to  the  actor.  Where  an  activity  threatens  harm  to  others 
onlv  however,  there  may  be  no  such  restraint  and  the  criminal  law 
may  be  the  only  force  that  makes  the  harmful  activity  unprofitable. 
I  his  is  probably  the  case  in  the  widest  range  of  criminal  prohibitions 
which  protect  either  the  property  or  the  person  oi'  others. 

Drugs  and  Consi-nslal  Crimls 

The  mlerrelations  between  the  felt  dangers  of  drugs  and  the  meth- 
ods used  to  control  them  are,  as  will  be  seen,  extremely  complex.  The 
basic  problem,  nonetheless,  is  familiar.  The  commonK  heard  argu- 
Micnt  on  behalf  of  minimal  drug  control  is  that  "it's  my  body  and  I 
<^:\n  do  what  1  want  with  it  so  long  as  1  don't  hurt  anyone."  This,  of 
course,  is  simply  another  way  of  phrasing  Mill's  principle.  Indeed,  the 
entire  problem  of  drug  control  is  for  the  most  part  a  special  case 
within  the  problem  of  the  regulation  of  conduct  which  harm.s  only  the 
dclor  himself.  The  dangers  presented  by  most  drug  users  are  not  too 
dissimilar  from  those  of  the  helmetless  cyclist,  and  the  controls  im- 
posed upon  sellers  of  automobiles  without  safely  equipment  are  not 
loo  dissimilar  to  those  placed  upon  sellers  of  drugs.  Before  going  into 
the  similarities  and  differences,  hov.ever.  a  definitional  problem  must 
be  discussed. 

>i  Jtai  Arc  "Drugs?" 

■\  typical  pharmacological  definition  is  that  a  drug  is  a  substance 
Ahich,  when  taken  into  the  body,  alters  the  structure  or  function  of 
.my  part  of  the  organism.^-  Although  this  is  a  very  broad  definition, 
'.t  IS  important  to  avoid  loo  narrow  a  focus.  Otherwise  one  incorpo- 
rues  concepts  of  medical  helpfulness  -  that,  for  example,  an  amphe- 
tamine used  as  a  diet  pill  under  the  supervision  of  a  doctor  is  not  a 
drug,  but  that  when  taken  as  a  pep  pill  without  prescription  it  is. 
^i:;".ilarly,  concepts  of  harm.fulness  must  not  be  included.  Otherwise 


Mo.i_!l.    if  ass  Drug  Caiasiropkes  and  ;ke  Rnlcs  o<  S-.uin-  and  i.    156 

-  •'  ^*  :•  '^46  ( i^;67).  St-e  gene  rail  v  Nowlis  5-7. 
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drugs  may  be  classified  according  to  their  social  utility-  -alcohol,  For 
example,  is  often  said  not  to  be  a  drug  simply- because  it  is  not 
harmful  (which,  of  course,  it  is — or  can  be)  and  because  of  its  wide 
social  use.^^  F-inally,  the  definition  of  what  is  a  drug  must  avoid  con- 
sideration of  the  legality  of  the  substance.  Legality  is  merely  a  social 
concept  which  has  been  applied  to  nature.  To  talk  in  general  about 
how  the  law  treats  both  legal  and  illegal  drugs  will  require  a  discussion 
oi'  an  enormous  range  of  substances  -  including  coffee,  tobacco,  al- 
cohol, the  cyclamates,  antibiotics,  amphetamines,  marijuana  and  her- 
oin.^^  ■  ,  -.    :   ■.-     .       .■        .     .  ;: 

The  Darriages  Caused  by  Drugs 

Social  concern  with  drugs  arises,  of  course,  because  of  the  feeling 
that  they  damage  either  their  user  or  others.  With  resp-'Ct  to  the 
damage  to  others  there  is  a  sizeable  range  of  harms  to  consider. 
Contemporary  scientific  opinion  implicates  alcohol, ^^  amphetam- 
ines,^^ and  barbiturates^'  as  playing  a  causal  role  in  a  significant 
number  of  assaults  by  their  users  by  reducing  inhibitions,  weakening 
judgment  or  some  other  means. ^'^  Tobacco  is  another  drug  whose  use 
poses  a  danger  to  non-users^'* — principally  through  loss  of  life  and 
property  from  fires  caused  by  smokers.  Heroin  also  exerts  sizable 
costs  upon  the  non-user,  since  the  addict  will  typically  commit  large 
numbers  of  properly  crimes  to  support  his  habit^" — though,  as  will  be 
seen,  the  law  is  itself  a  contributor  to  these  crimes.^'  Finally,  there  are 

?3.  Sec  NowLis  6.  S7. 

54.  Sec  generally  Goodman  .v  Gh  nun;  Modell,  supra  note  52,  ai  .M7-51. 

55.  Bum  289.  Kaplan  265-''0;  Blum,  Mind  Altcrin-^  Drugs  and  Dangerous  Drug'i- 
Alcuhui.  in  L.S.  pRisiDi  ntS  Comminsion  on  Law  tNH;RfF\irNT  and  .Administration  oi 
Jlsticf,  Task  f  orcf  Rlport:  Drl  nkinnlss  2S.  40  (1967);  Wolfgang  a;  Slrohm,  The  Rela- 
tionship bay.een  AL-okol  and  Crintina!  Homicide,  P  Q.J.  oi  Sti.imi  ^  on  .\LronoL  41  !  0956). 

56.  See  Ellinwood.  Assault  and  Homicide  Associated  with  Atuphetamine  L  se.  127  .Am.  J 
Psychiatry  1 170  (1971 ),  describing  the  histories  of  1 3  persons  who  committed  homicide  while 
intoxicated  with  amphetamines.  The  author  speculates  whether  the  reported  incidence  o!  amphe- 
tamine-induced assaults  would  be  higher  if  physicians  were  more  lull)  avsare  ot  the  problem. 
Id.  at  1  175.  See  also  Bi  i  \i  2«9. 

57.  See  generally  \i)W us  >i-i-':i>.  '  ' 

58.  See  generally  Blum.  Drugs.  Behavior,  and  Crime.  374  Annals135  (1967). 

59.  See  Bloomquist  188-91;  Goodman  &  Gii  man  5HS-92. 

60.  Bllm  288-89.  Kapi  an  240. 

61.  With  respect  to  heroin,  society  has  adopted  a  categorical  imperative  type  of  reasoning, 
see  note  8  supra  and  accompanying  text,  and  concluded  that  heroin  is  such  a  seductive  and 
addicting  drug  that  if  it  were  freely  available  the  enormous  number  of  its  users  would  produce 
a  national  catastrophe.  As  a  policy  choice,  therefore,  the  law  has  been  structured  so  that  herom 
is  extremely  expensive.  1  his  perhaps  lowers  the  number  of  addicts  in  tne  society,  but  it  consiiier- 
ably  magnifies  the  damage  Ihes  do  to  others. 
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ihc  antibiotics,  where  danger  to  others  arises  because  e\p;^sure  to  an 
antibiotic  tends  to  generate  strains  ot  bacteria  resistant  tu  it.  -Others 
are  damaged,  then,  simply  because  they  are  deprived  of  a  \aluabL'  -  in- 
i^:ed.  perhaps  life  saving  -medicine.  This  ma>.  of  cvHirse,  happen 
as  a  result  oi^  medical  practice  as  ucii.  but  where  the  linnbiotic  is  used 
promiscuously  —and  a  conclusive  presumption  seems  to  have  been 
aviopled  that  it  will  be  promiscuously  used  if  not  under  ir.edical  suner- 
viMon.  and,  perhaps  less  realistically,  that  it  will  not  be  so  used  if 
under  supervision — this  hazard  is  considerably  increased. 

•  Despite  these  instances  where  drug  use  may  damage  others,  it  is 
lairly  clear  that  the  overwhelming  danger  in  drug  use  is  the  danger  to 
the  user  himself.  Thus,  the  number  of  homicides  committed  under  tne 
tntluence  of  alcohol  is  dwarted  by  the  deatli  rate  o!  the  users  them- 
selves from  cirrhosis  and  other  alcoholism-related  diseases."^  The  dan- 
gers of  tobacco  to  its  users  in  terms  of  lung  cancer,  emphssema  and 
various  circulatory  diseases  far  outweigh  the  damage  done  by  smok- 
ing-caused  fires."  Even  heroin,  harmful  as  it  is  to  society,  is.  under 
contemporary  conditions,  far  more  destructive  to  its  users  tlian  to 
others.*^  And  the  cost  of  the  antibiotic-resistant  bacterium,  is  typically 
borne  by  the  first  sufferer  from  the  improper  use  of  antibiotics. '^'^ 

With  regard  then  to  the  damage  to  the  drug  user  himself,  iheie  is 
a  widely  used  term:  drug  abuse.  Drug  abtise  means  simply  the  use  of 
a  drug  so  that  it  interferes  with  either  the  user's  physical  or  mental 
health,  or  his  adjustment  in  society. '^'  It  is  important  to  understand 
that  this  is  a  definition  which  applies  to  both  legal  and  illegal  drugs. 
A  classic  example  of  just  how  the  issue  of  the  legality  of  a  drug  can 
interfere  with  the  understanding  of  what  is  meant  by  drug  abuse  is 
provided  by  the  .American  Medical  .Association.  L-nni  quite  recently 
ihc  .A MA  defined  drug  abuse  as  either  the  over-use  of  a  legal  dru>i  so 


h2.  5t't' Goodman  i:  Gi[  MAN  II57-5S. 

63.  See  Bloomquist  180-Sl;  Bi  l  m  2S4-S5;  Gouiniw  ^.  Gii  man   135-44;   1     Pi  alt.  Al- 

'  ■liiiii.  pKoniiMs:  A  Rfport  to  tul  Nation  by  thi  CooprRATi\i  C(:)mmission  on  jut. 
Su  Dv  oi  Aixonoi  (1967).  Sec  also  N.  Khssi  i  <>.  11  W^^i  roM.  Alcoholism  30,  }2-}A  (1967); 
^t^sVou,  Pennington  i  Kn\<,c\\ .  Alcohol.  Sludge,  arul  Hypoxic  Areas  oj  \ervous  Sysicn:.  '  i\er 
^"^ J  Heart.  \  Microvascular  Rlsl^rch  174  (196!>). 

64.  See  Kaplan  201.  314. 

o5.  -S'tr  Goodman  &  Giiman  237-55;  Kapian  314;  Baden,  [)c.uh>  !rom  Hcrom  Aciduiion 
JTiong  Teenagers  in  New  York  C'lly  (August  IS.  1970)  lunpublished  paper  presented  at  tiie 
V^uMU  World  Meeting  on  Medical  Law,  WaNhinglon,  DC  ) 

66.  SfcA.GoTH.  MfnicM   PnARMxr  oi  o-.v  509-10  i5ih  ed.  1970). 

'       Bllm  230.  For  a  pharmacoloeical  delinilion  of  drug  abuse,  see  Goodman  \  Gii  \lan 
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as  to  impair  one's  physical  or  mental  health  or  his  adjustment  in 
society,  or  any  use  of  an  illegal  drug.''"'  Such  a  definition  merely 
incorporates  legal  standards  into  medical  practice.  It  does  not  make 
a  great  deal  of  sen.se,  for  example,  to  define  every  marijuana  user  as 
a  drug  abuser  while  insisting  that  only  the  alcoholic,  but  not  the  social 
drinker,  is  an  abuser  of  alcohol.  The  fact  is  that,  as  in  the  case  of 
alcohol,  al  least  some  marijuana  users,  who  use  the  drug  in  modera- 
tion, use  il  wiihout  any  danger  to  themselves-  aside,  of  course,  from 
that  of  getting  caught.  ;  -    ■  -- 

Indeed,  one  of  the  main  fallacies  in  the  present  societal  approach 
to  the  drug  problem  is  that  the  illegal  drugs  are  too  often  regarded  as 
terribly  dangerous  and  the  legal  drugs  as  perfectly  safe.  It  is  true,  of 
course,  that  some  drugs  have  a  much  greater  potential  for  abuse  than 
others,  in  ihal  ihey  injure  a  higher  percentage  of  their  users.  But  an 
injury  produced  by  drug  abuse  is  typically  caused  by  a  complex  com- 
bination of  the  drug  itself,  the  way  it  is  used,  the  disposition  of  the 
person  using  it  and  the  conditions  under  which  it  is  used.*^  Some 
people,  for  instance,  can  apparently  use  heroin  for  quite  a  while  with- 
out becoming  addicted  or  otherwise  harming  themselves,  though  this 
would  probably  represent  a  very  small  percentage  of  users.  There  are, 
on  the  other  hand,  those  who  injure  themselves  with  coffee,  the  "most 
legal"  of  our  legal  drugs.  Though  we  cannot  verify  whether  Honore 
de  Balzac,  as  is  sometimes  said,  really  did  die  from  excessive  coffee 
use,  it  is  indisputable  that  the  coffee  user  may  damage  himself  in 
various  ways.'"  Some  coffee  users  notice  that  their  stomachs  are  al- 
ways upset  and  that  they  have  great  trouble  sleeping.  Many  of  them 
stop  using  coffee;  others  just  get  used  to  having  upset  stomachs  and 
insomnia,  because  coffee  can  be  strongly  habit-forming  lo  some  peo- 
ple.'' It  should  be  mentioned  also  that  research  on  the  genetic  damage 
caused  by  various  drugs  has  in  the  last  five  years  pointed  a  considera- 
bly more  suspicious  finger  at  coffee  than  al  several  other  drugs  far 
more  implicated  in  the  public  press.--  .Similarly  unconfirmed,  but 


68.  See  I    (iooim  .  Tiii  Mariji  a.n\  Smow  ks  100  (1970). 
b').  Sci  Bn  M  230.  ?77-SO,  :S4;  .\ouL!s  17-19. 

70.  Goldstein,  Kaizer  ic  Warren.  Psychniropic  Lffecis  of  Caffeine  in  Man.  I  Individual 
Dijferences  in  Sensitivity  to  Caficinc-indueed  li'akejulness,  149  .1    Pharmacology  &  L\pi  Ri- 

Mt\TM   Till  RAHKL  TICS   156  (1965). 

71.  Goldstein  Kaizer  .v  Whitby.  Psychotropic  FIjecf;  of  Caffeine  m  Man  IV  Quantitative 
and  Qualitative  Dijjerences  Associated  with  Habituation  to  Coffee.  10  Ciisic al  Pharmacol- 
OGV  \  Tfi.  KAPi  L  IK  s  489  (1969). 

72  CalTeine  has  been  found  lo  b^  niulagenic  in  luiigi.  bacteria,  piaiiiN.  mice  aiid  DroKophila. 
Goid.slein  a.  W  arren.  Lack  oj  Relationship  Between  Gastric  (.  ari  monia  and  Intake  oj  Beverages 
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suspicious,  findings  indicate  a  possible  connection  bciucon  coffee 
drinking  and  cancer  of  the  bfadder.'^'  Differences  of  degree  and  kind 
arc.  however,  important  and  a  legal  system  which  made  no  distinction 
between  heroin  and  coffee  \n  ould  leave  a  great  deal  to  be  desired. 

it  is  possible  that  if  more  were  known  about  drugs  it  could  be  said 
that  it  is  not  that  some  drugs  are  more  dangerous  than  others,  but 
rather  that  certain  drugs  are  more  dangerous  to  specific  types  of 
people.  Moreover,  with  sufficient  knowledge  about  both  drug^  and 
people  it  is  possible  that  they  could  be  matched  as  accurately  as  are 
diabetics  and  sugar.  It  might  also  be  possible  to  define  with  some 
precision  who  will  be  injured  by  a  given  drug.  LJntortunately,  it  tran- 
Ncends  the  limits  of  present  knowledge  to  say  more  than  thai  certain 
types  of  people  seem  more  vulnerable  to  one  drug  than  another,  and, 
as  a  result,  society  tends  to  proceed  by  making  general  rules  about 
drugs  based  in  part  upon  a  feeling  as  to  their  overall  danger. 

Moi)f;i  s  of  Drug  Control 

In  order  to  better  understand  the  control  of  drug  abuse,  it  will  be 
instructive  to  note  the  various  models  that  our  society  has  adopted  to 
control  different  types  of  drugs. 

Cojfce  ■  :      ,'  ^^  ■ 

Coffee  may  be  sold  and  used  in  all  nations,  although  at  limes  its 
use  has  been  punishable  by  imprisonment  or  death. '^  .Mthough  in 
many  countries  coffee  bears  a  tax  that  is  disproportionate  to  the  taxes 
on  other  imported  foodstuffs,  in  this  country  no  legal  effort  is  aimed 
at  discouraging  its  use."  The  fact  that  it  is  a  drug  which  injures  at 
Ica.si  some  of  its  users'"^  seemis  to  be  loflected  solely  in  non-legal,  social 
controls-  for  example,  ihe  sight  o\  an  eighl->car-old  having  a  cup  of 
coilee  is  sufficiently  remarkable  to  be  remembered  for  some  while. 

'  ■■nruiring  CaJJeine,  15  Canci-k  !2til.  1261  (!962).  Kuhlrnann.  hrommc.  Hecgc  i.  Osicrtag. 
Iht-  \futagenic  Action  oj  Cajli'inc  in  Higlwr  Organi.snis.  28  Cancir  Rtsf^RCH  2375  tl96X). 
I'-.  tT.c  siudy  caft'cine  induced  c'nroni:ilid  breakages  in  human  eelN  in  vitro. 

J.  Sff  (,  olc,  Cojjee-Drinking  and  Cancer  oj  the  Li>wer  L  rinarv  Tract.   I   Lasci  i    i3.^5 

'4.   Bi.LM  I  1-12. 
"5.  See  \ov.i\s  1  13. 

I  ..e  dangers  of  "cori'ee  abu>e"'  are  discu.s>ed  al  noies  "^2-75  supra  and  accompanying 
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Tobacco  -; 

The  regulations  on  tobacco  are  slightly  more  onerous  than  those 
on  coffee.  It  is  taxed  far  more  heavily  than  most  other  consumables," 
its  advertising  is  restricted,'^  and  its' sale  to  minors  is  purportedly 
forbidden,'^  though  in  fact  no  attention  is  usually  paid  to  this  last 
restriction.  Recently,  cigarette  manufacturers  were  required  to  put  a 
notice  on  the  packages  saying  that  'The  Surgeon  General  Has  Deter- 
mined That  Cigarette  Smoking  is  Dangerous  To  Your  Health."*"' 
Finally,  considerable  amounts  of  money  are  spent  to  convince  users 
of  the  harmi'ulness  of  this  drug  though  nothing  remotely  approaching 
either  the  amounts  taken  in  ihrough  the  taxes  on  tobacco  or  the 
amounts  spent  by  the  cigarette  industry  to  promote  its  sale. 

Alcohol  t . 

To  describe  completely  the  present  controls  on  alcohol  would  take 
a  sizeable  book.  It  is  a  drug  which  causes  enormous  social  havoc**'  and 
is  dangerous  to  a  fairly  sizeable  proportion  of  those  who  use  it."*'  To 
prevent  its  use  altogether,  the  United  States  aiid  several  other  western 
countries  have,  for  brief  periods,  tried  a  prohibition  which  made  the 
manufacture  and  sale — and  in  some  countries  the  use- -of  alcoholic 
beverages  a  crime. ^^  This  type  of  control,  however,  has  almost  every- 
where been  abandoned  and  is  used  today  only  in  certain  Moslem 
countries  where  it  is  supported  by  a  strong  religious  taboo. '^^  Present, 
methods  of  control  are  less  ambitious  but  are  generally  regarded  as 
more  successful:  the  drug  is  sold  through  either  a  government  monop- 
oly or  license,'*'^  which  is  restricted  to  those  of  good  moral  character, 
il  is  heavily  laxed.  and  there  are  strong  controls  on  its  sale  to  those 
under  the  age  of   18  or  21,  depending  on  the  state.   Moreover,  its 

77.  Kaplan  313. 

78.  Public  Health  Cigarette  Smoking  Act  of  19h9.  15  IJ.S.C.  §    1335  (1970). 

79.  See.  e.g.  Cai  Pi  nm  Codh  (^  308  (  Whst  1955);  lit.  Ann  Stat.  ch.  23,  §§  2357.  2358 
(Smith-Hurd  1968);  NY.  Pi^nal  Law  §  260  20-5  (McKmncy  1967). 

80.  Public  Health  Cigarette  Smoking  Act  of  1969,  15  U.S. C.    §    1333(1970). 

81.  •'[AJIcoiiol  has  probably  caused  more  disease  than  any  other  drug  m  man's  history.  It 
is  a  major  cause  of  social  disability.  There  are  at  least  2,500.000  socially  useless  alcoholics  in 
this  country  and  about  as  many  uhose  productivity  is  curtailed  by  alcohol  ....'"  Modell, 
.supra  note  52,  at  347. 

'     82.  ^fi- Bi.ooMyLiST  180-88  (13' ■  of  alcohol  users  are  alcoholic);  BtL  m  4?  (7'">). 

83.  See  Bi.lm  34,  37-39;  Sinci  ahr  335. 

84.  Bi  t\i  23X. 

85.  For  an  exposition  <M  the  detail  of  the  licensing  system,  see  Kaplan  335-41  A  licen.smg 
system  fui  marijuana  i.->  discussed  at  length  at  notes  131-38  mira  anu  accompanying  text. 
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advertising  is  restricted  and  sale  is  forbidden  close  to  schools  or 
churches/^  Furthermore,  several  slates  have  "rationing"  systems, 
while  others  have  "posting"  laws  whereby  a  public  official  can  deter- 
mine whether  an  individual  is  abusing  alcohol  and  thereby  make  it 
illegal  for  anyone  to  give  or  sell  it  to  him.  Finally,  although  in  this 
nation  little  is  spent  to  warn  the  public  against  the  dangers  of  alcohol- 
ism, this  method  of  control  is  not  unknown." 

Cyclamates 

The  control  of  cyclamates  exemplifies  the  next  model  of  drug  reg- 
ulation—though this  type  of  regulation  is  more  commonly  applied  to 
conduct  other  than  that  associated  with  supply  and  use  of  drugs.""" 
This  is  called  the  vice  model  because  it  is  the  type  of  legal  regulation 
best  known  for  its  application  to  vices  such  as  gambling  and  proi.titu- 
tion.'*''  Where  the  vice  model  is  applied  to  commodities  or  services 
which  may  injure  their  user,  the  seller  is  made  guilty,  but  not  the 
buyer.  The  theory  behind  this  distinction  is  that  sufficient  control  may 
be  exercised  over  a  product  by  using  the  criminal  law  to  try  to  deter 
suppliers,  without  attempting  to  apply  the  criminal  sanction  to  the  far 
larger  number  of  users. ^"  Just  as  public  policy  demands  the  protection 
of  motorists  and  passengers  from  traumatic  injury  caused  by  automo- 
biles which  lack  seat  belts  or  padded  dashboards,  through  the  exertion 
of  pressure  to  prevent  these  dangerous  instrumentalities  from  being 
sold,  so  it  protects  people  from  cancer  of  the  bladder^' — which  they 
may  get  from  dietetic  soft  drinks  containing  cyclamates  (if  they  turn 
out  to  have  a  metabolism  like  a  rat's  and  drink  enormous  quanti- 


se. See.  e.g.,  Cal.  Bus.  &  Proh.  Codl  ^  25508  ^Vvcsi  i964).  III.  Ann.  St,\t.  ch.  43, 
§  127  (Supp.  1971);  N.Y.  Alco.  Btv.  Control  Law   §  64  (McKinncy  1970). 

8/.  France,  for  example,  which  has  an  ever,  nv^^t  acuic  p.-^oblem  tha.T  d(X"S  '.he  Uniied  Slates 
ocvotes  considerable  effort  to  public  information  on  us  dangers.  Bi  IM  240. 

88.  It  has  previously  been  discussed  in  connection  wiih  the  laws  which  might  make  it 
criminal  to  manufacture  or  sell  automobiles  which  were  net  equipped  wiih  seatbelts.  Sec  noies 
29-30  supra  and  accompanying  text. 

89.  See  generally  Kaplan  315-30. 

90.  The  explanation  usually  given  for  the  differentiation  is  that  the  buyer  is  merely  a  victim 
*ho  needs  help  not  punishment,  whereas  the  seller  is  guilty  of  liic  evil  uf  exploiting  the  weak- 
nesses of  others.  Id.  at  316. 

9!.  See  34  Fed.  Reg.  17063-64  (1969),  where  the  Food  and  Drug  Administration  found  that 
cyclamates  were  not  safe  for  use  in  food. 
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lies)."  Probably  ihe  most  interesting  thing  about  the  control  of  cycla- 
mates  is  that  it  works. ^'^ 

Aniibioiics  : 

The  next  type  of  drug  control  is  that  used  for  antibiotics — the 
medical  model.'-"  This  model  seems  to  be  the  preferred  one  for  drugs 
which  mcci  three  conditions -drugs  that  have  medical  uses,  that  are 
capable  of  harming  their  user,  and  that  are  not  especially  sought  by 
illegal  users.  Under  the  medical  model,  the  medical  profession  is  given 
control  of  the  right  to  obtain  the  drug.  The  ordinary  citizen  can 
purcha.se  it  if  and  only  if  he  has  the  permission  of  a  physician  who  is 
given  almost  uncontrolled  discretion  as  to  whether  he  will  make  the 
prescription,  if  the  physician  approves,  he  will  give  the  drug  user  a 
prescription  which  will  allow  a  licensed  pharmacist  to  sell  the  pre- 
scribed quantity.  If  the  user  does  not  have  a  prescription,  but  can  still 
get  someone  to  sell  him  the  drug,  he  will  commit  no  crime,  but  the 
seller  will  be  guilty  of  a  criminal  offense — or,  more  significantly,  if  a 
pharmacist,  he  may  lose  his  license. ^^  In  short,  the  cyclamate  or 
"vice"  model,  punishing  the  seller,  but  not  the  user,  is  applied  to 
medical  drugs  used  without  a  prescription. 

Aniphetanunes  and  Barbiturates        .       :       .       ' 

The  amphetamines  and  barbiturates  resemble  the  antibiotics  in 
that  they  both  have  legitimate  medical  uses  and  can  harm  a  certain 
percentage  of  their  users.  They  differ,  however,  from  the  antbiotic-like 
drugs  in  that  they  are  in  substantial  demand  for  non-medical,  or 
recreational  purposes.  Alihough  jurisdictions  differ  in  how  they  treat 
this  non-medical  use,  the  modern  trend  has  been  to  decide  that  the  vice 


92.  The  mclhods  and  results  of  ihe  study  which  caused  the  removal  ot"  cyclamales  Irom  the 
FDA's  '"generally  recognized  as  safe'"  (GRAS)  list  of  chemical  substances  used  as  food  addi- 
tives are  detailed  m  Price,  Biava,  Oser,  Vogm.  Stemteld  &  Ley,  Bladder  Tumors  in  Rats  Fed 
Cydohexyla/'tlnc  or  High  Doses  ot  a  Mixiure  oj  Cyclamate  and  Saccharin,  167  Scitsci  1131 
(1970).  uhich  also  discusses  the  history  of  research  dealing  with  cyclamates,  and  the  particular 
steps  leading  to  their  ban.  The  dispute  as  to  whether  the  ban  was  required,  or  even  prudent,  has 
been  intense.  Compare  Letter,  Inborn  &  Meisner,  Cyclamate  Ban.  166  Scifnce  685  (1969) 
(expressing  alarm  thai  such  a  beneficial  substance  would  be  banned  on  such  inconclusive  evid- 
ence) H///?  I  etter.  Lpsiein.  Hollacnder,  Leuerbcrg.  I  egaior.  Richardson  .>^  WolfL  WisdoDi  ot 
Cyclamate  Ban.  uJ.  ai  1575  (that  a  substance  v\ithoul  demonstrable  matching  bcnefil.s  should 
be  banned  when  it  is  possible  it  represents  a  long-run  danger). 

93.  Seep    1 094  ;«,'/-a  and  accompanying  te.xt. 

94.  See  {^eih-rallv  Kapi  an  33U-32 

95.  C  Ai..  Bls.  «c  pROh.  CoDi-.   §§  4227.4350.4363  (West  Supp.  1971). 
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model  is  not  sufficient.  As  a  result,  we  have  tended  to  treat  the  non- 
medical users  of  these  drugs  like  the  helmetless  cyclists— that  is,  to 
dcler  them  through  the  threat  of  criminal  penalties. ^^ 

Marijuana  and  Heroin 

fMnally,  there  are  the  drugs  such  as  marijuana  and  heroin  which 
arc  subject  to  complete  prohibition.  Since  these  drugs  have  no  "recog- 
nized" medical  use,  the  medical  model  cannot  be  applied,  and,  be- 
cause they  are  considered  too  dangerous,  the  vice,  or  cyclamate, 
model  is  also  unavailable.  As  a  result  both  sale  and  use  of  these  drugs 
L";  criminal — without  the  safety  valve  provided  by  the  amphetamine 
and  barbiturate  model  vvhere  medical  practice  diverts  a  sizeable  per- 
centage of  the  drug  use  into  legal  channels. 

Other  Models 

Two  things  should  be  noted  about  the  models  of  legal  treatment 
applied  to  these  various  drugs.  First,  although  the  differing  treatments 
cover  an  enormous  range,  additional  legal  models  could  be  devised. 
It  has  been  suggested  by  some  advocates  of  marijuana  legalization 
Wiho  fear  commercialization,  for  example,  that  the  "flower  children" 
n^.odel  should  be  adopted."  By  this  model,  all  taint  of  commerciali- 
/Jlion  would  be  removed  by  a  law  which  permitted  anyone  to  grow 
the  drug  for  himself  and  use  or  give  away  as  much  as  he  wished.  The 
only  act  that  would  be  forbidden  would  be  sale.  Interestingly  enough, 
this  is  a  model  which  bears  some  relation  to  the  treatment  of  prostitu- 
tion -apparently,  there  are  certain  things  that  can  be  given  away  but 
:»hould  not  be  sold.  On  the  other  hand,  the  fact  that  the  legal  treatment 
i>i  prostitution  has  not  been  what  could  be  called  one  of  ihe  law's 
urcaier  successes,  may  be  a  good  reason  to  be  cautious  about  adopting 
the  "(lower  children"  model. 

Second,  the  assignment  of  drugs  to  the  various  categories,  while 
'  w  a  certain  extent  determined  by  the  dangers  of  the  drug  in  question, 
»s  also  subject  to  a  host  of  other  factors.  Some  forty  years  ago  alcohol 
'.n  ihc  United  States  was  treated  according  to  a  combination  of 
various  other  models.  It  was  available  on  prescription  from  a  physi- 
cian or  for  religious  or  sacramental  purposes,  but  the  manufacture. 


v&.   15U.S.C.   §§   1261-74(1970). 

''7.  Ahlrich.  Notes  on  Slrucluring  legal  Sale  oi  Marijuana  lo  Minimise  Abuse  (Aug.  15, 
^''- ii'mimeo  publication  by  A  MORPHIA). 
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sale,  v)r  even  use  outside  of  these,  and  a  few  other  narrow  exceptions, 
wa^  criminal/'  li  is  interesting  to  note  that  at  this  same  lime  a  mari- 
juana extract  was  treated  according  to  the  medical  model.^"  The  as- 
signment o\'  mo'Jels  ol'  control  to  drugs  varies  both  from  nation  to 
nation  and  over  iinie.  Thus,  heroin  is  treated  under  the  medical  model 
in   L-.ngiand'""  today  while  in  Sweden  amphetamines  are  essentially 

prohibited  entirely.  ' 

Tile  question,  of  course,  raised  by  the  large  variation  in  the  models 
by  which  drug  use  is  controlicd  is  liow  a  rational  society  should 
allocate  drugs  among  the  different  methods  of  legal  treatment.  Rather 
than  attempting  to  lay  down  a  systematic  decisional  process.. six  prin- 
ciples vvill  be  presented  which  should  be  kept  in  mind  when  deciding 
which  models  j^liuulu  be  applied  to  which  drugs. 

Principles  or  Drug  CoNTROi. 

Principle  I:     II  is  hard,  if  not  impossible,  to  justify  a  criminal  law 
which  punishes  the  drug  user  himself 

As  was  noted  in  discussing  the  helmetless  cyclist  case,  it  is  rela- 
tively rare  for  the  criminal  law  to  force  a  person  to  take  better  care 
of  himself.  The  drug  area  is  probably  the  major  exception  to  this  rule 
since  with  respect  to  all  the  commonly  used  illegal  drugs,  the  user, 
along  with  the  seller,  is  subject  to  the  criminal  law.  However,  while 
the  helmetless  cyclist  case  was  unusual  in  that  the  high  visibility  o'i 
the  violation  made  enforcement  of  the  law  a  comparatively  easy  task. 
the  exact  opposite  is  true  with  respect  to  drug  use.  Even  though  at- 
tempts are  made  to  make  the  proscription  of  drug  use  more  easily 
enforceable  by  cu'.lav.ing  possession  as  a  surrogate  for  the  forbidden 
drug  ube.'"'  pusscssion  of  a  small  amount  of  a  substance  is  extremely 
Hirn(:uit  to  deieci -except  through  search,  which  is  an  expensive. 
tiine-consuming  and  resented  police  activity.  Indeed,  possession  of  a 
drug  by  a  user  is  close  to  the  opposite  pole  of  detectabiiity  from  the 
case  of  the  helmetless  cyclist. 


v\s.  -SVc  gciuTuliy  Sinclair  4iiJ-ll:  C  Warblkion,  Tin  Economic  Risvits  o\ 
Frohibivion  6'-(«9  0'^32). 

99.  .S  Snmm  K.  111!:  Ibis  oiMaRUUana  (1971). 

iOO.  M.  Gi  \TT  I)  PiiiMAN,  D  Giiiispii  .t  D  Hiiis.  Tin  Orug  Scim  in  CIriai 
Britmn  100-Ul  ^;9rrc.  r  St  HtR.  CKiMiS  VViiiioi.-!  Vkiims  152-56  (1965);  Slimson.  The 
Palicrns  of  Bv.-hav,v-.r  o':  Heroin  Addicts  (September,  1971)  (unpublished  paper.  Addiction  Re- 
search t.^nit.  ImSIUu.c  of  Pv,chiatr>.  London);  Cnrdner  .*.  Connell,  One  Year's  Experience  in  a 
Drug  Dependence  Clinic.  2  Lani  i  i  45?  (19/0). 

101.  CaI.  iirxi.ii!  .V  Salliy  CoDi.    !j    11 5UU  ( Wesi  Supp.  i  97  i ) 
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Moreover,  since  the  overwhelming  reason  for  applying  the  crimi- 
nal law  to  the  drug  user  is  to  protect  him  from  himself,  the  law  is 
caught  in  a  conundrum.  Insofar  as  the  drug  itself  is  dangerous,  there 
is,  all  other  things  being  equal,  a  belter  reason  ^o  try  to  discourage 
its  use.  To  the  extent  that  the  criminal  law  is  expected  to  deter  this 
use,  however,  it  is  obviously  least  effective  against  those  who  are  so 
oblivious  to  the  consequences  of  their  actions  as  to  be  willing  to  use 
the  harmful  drug  in  the  first  place.  Those  who  can  be  influenced  by 
the  threats  of  harm  imposed  by  the  crimmal  law,  on  the  other  hand, 
will  find  such  threats  unnecessary  since  they  are  more  likely  to  be 
deterred  by  the  danger  of  the  drug  alone.  Nor  is  the  case  for  criminal 
treatment  of  the  drug  user  any  stronger  in  the  case  of  less  dangerous 
drugs.  Here  tne  strictures  of  the  crim.ina!  law  will  be  effective  in 
discouraging  use  by  potential  users  who  would  not  be  deterred  by  the 
lesser  dangers  of  the  drug.  As  the  dangers  of  drug  abuse  grow  less, 
however,  the  case  for  expending  societal  resources  on  the  task  of 
protecting  users  from  themselves  grows  progressively  weaker. 

The  major  theoretical  case  for  deiering  drug  users  from  harming 
themselves,  then,  exists  in  the  case  of  a  drug  which  is  in  fact  very 
dangerous  but  which  is  not  seen  to  be  so  by  the  public.  Presumably 
criminal  prosecution  might  then  supplement  education.  It  turns  out, 
however,  that  the  criminal  law  is  an  anti-educative  device,  at  least  to 
those  who  are  most  likely  to  use  illegal  drugs.'"-  They  tend  to  oppose 
law  enforcement  to  begin  with  and  will  tend  to  see  such  drug  educa- 
tion simply  as  a  means  of  getting  them  to  obey  the  law.  Moreover, 
the  idea  that  legislators  will  know  more  about  the  dangers  of  drugs 
than  tliOi.e  who'  use  them,  has  been  refuted  by  every  survey  that  has 
been  conducted  on  the  issue. 

Similarly,  none  of  the  other  purposes  of  the  criminal  law  argue 
?or  !ts  application  to  the  drug  user  himself.  Even  assuming  that  the 
criminal  law  can  reform  drug  users — a  most  unrealistic  assumption 
based  on  today's  knowledge— this  is  extrem.ely  expensive.'"^  Even  if 
ine  imprisonment  and  consequent  reformation  of  drug  users  is  seeii 
'«N  a  method  of  avoiding  secondary  harms,  any  rational  calculus  will 
iell  us  that  this  is  more  expensive  than  enduring  the  secondary  harms 
inomselves.  The  disparity  becomes  even  greater  if  it  is  recognized  that 


'0.     Kaplan,    Drug    Laws    Handicapping    Control  and    Fducation   4,    at    1    Clinical 
l<'\icuLC)CY  141,  142-43  (1971). 

■  -•. .  The  cobl  of  ihe  marijuana  iawb,  for  example,  is  explored  m  Kaplan  21-48. 
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any  proper  method  of  cost  accounting  will  attribute  the  cost  of  efforts 
to  arrest  and  convict  all  drug  users  to  the  "cures"  of  the  relatively 
few  who  are  actually  caught  or  driven  into  treatment  programs. 

The  argument  for  penalizing  the  drug  user  himself  becomes  even 
weaker  when  it  is  remembered  that  the  alternative  is  not  necessarily 
the  allowance  of  completely  uncontrolled  sale  and  merchandising.  As 
has  been  seen,  there  is  a  whole  arsenal  of  other  control  strategies 
available.'"*  The  vice  model,  for  instance,  can  typicaH-y  restrict  the 
supply  almost  as  well  as  a  complete  prohibition  at  the  considerably 
lower  cost  of  enforcement  which  results  from  concentration  on  the 
much  smaller  number  of  traffickers,  at  least  as  compared  with  ordi- 
nary users. '"^  ' 

There  are,  however,  at  least  in  theory,  two  situations  where  one 
might  wish  to  consider  a  criminal  law  applied  to  the  drug  user  himself. 
First,  the  drug  user  could  be  considered  a  source  of  contagion  who 
might  be  "quarantined"  through  use  of  the  criminal  law.  There  are, 
however,  several  practical  defects  in  such  a  justification.  Though  it 
might  make  sense  where  there  are  few  users  of  the  drug,  in  this  coun- 
try the  simple  fact  is  that  society  is  unable  to  catch  nearly  a  high 
enough  percentage  of  drug  users  to  significantly  impede  this  kind  of 
contagion.  Moreover,  when  they  are  caught  the  drug  users  are  typi- 
cally placed  in  a  jail  and  exposed  there  to  those  most,  rather  than 
least,  susceptible  to  the  contagion.  The  threat  of  prosecution,  further- 
more, exerts  strong  pressure  in  driving  drug  users  into  a  distinct 
subculture  from  which  their  recruiting  efforts  can  be  most  successful. 
Finally,  the  mere  act  of  prosecuting  drug  users  gives  them  a  publicity 
and  dramatic  appeal  which  may  increase  the  attraction  of  the  life  style 
for  those  who  are  inosl  susceptible  to  the  very  contagion  against 
which  the  law  is  trying  to  guard. '"^ 

Second,  it  is  conceivable  that  a  drug  might  move  such  a  high 
percentage  of  its  users  to  crimes  against  others  that  use  of  the  drug 
would  be  an  accurate  predictor  of  such  conduct,  in  that  case,  drug 
use  could  be  treated  as  an  inchoate  crime  against  others,  not  unlike 
recklessness  on  the  highway  or  criminal  attempt.  Even  John  Stuart 
Mill  conceded  that  mere  drunkenness  itself  might  be  a  crime  in  one 


104.  See  noies  75-98  supra  and  accompanying  lext. 

105.  See  Kahlan  316. 

106.  This  process,  of  course,  is  the  antithesis  of  the  "modellmg"  justification  often  used  to 
justily  drug  conlrol.  See  notes  6-7  .supra  and  accompanying  text. 
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"who  had  once  been  convicted  of  any  act  of  violence  to  others  under 
the  influence  of  drink/'"'^  If  there  were  a  drug  which  was  sufficiently 
predictive  of  acts  of  violence,  it  might  make  sense  to  treat  its  posses- 
sion like  possession  of  a  sawed-off  shotgun.  With  all  drugs  known 
today,  except  heroin,  any  rationale  based  upon  the  risk  of  harm  to 
others,  let  alone  violent  crime,  is  challengeable  on  factual  grounds.'"^ 
W  iih  respect  to  heroin,  however,  it  can  admittedly  be  argued  that  its 
use  is  a  sufficient  predictor  of  criminal  acts,  at  least  in  those  without 
any  legal  source  of  sufficient  income  to  maintain  a  drug  habit. '"^  This 
ii  so  notwithstanding  the  irony  that  it  is  the  law  itself  that  is  an  equal 
..•au.se  of  the  addict's  crime.  Methadone  maintenance  programs  have, 
on  the  other  hand,  already  shown  dramatic  ability  to  decrease  the 
criminality  of  a  sizeable  percentage  of  heroin  addicts,""  and.  at  least 
until  this  type  of  solution  is  shown  to  be  inadequate,  it  makes  rela- 
tively little  sense  to  use  the  far  more  expensive  and  less  effective 
methods  of  punishing  the  drug  u.ser  himself. 

Principle  II:  Drugs  do  people  good  as  \\cll  as  harm 

Because  drugs  do  people  good  as  well  as  harm,  when  one  considers 
reducing  the  abuse  of  a  drug  through  a  legal  measure,  he  should  also 
coiusider  the  corresponding  reduction  of  the  drug's  beneficial  use 
which  the  measure  will  cause.  Thus,  even  if  a  drug  prohibition  were 
effective  at  preventing  all  use  of  a  drug,  this  may  not  always  be  a  cause 
lor  satisfaction  because  the  good  the  drug  might  have  done  may  very 
well  exceed  the  harm  prevented  by  its  suppression. 

This  principle  has  been  most  often  discussed  with  respect  to  medi- 
cal drugs — even  though  the  medical  model'"  seems  best  adapted  to 
distinguishing  between  beneficial  and  harmful  use,  since  it  allows 
physicians  to  make  the  determination  on  a  case  by  case  basis.  The 
problem  also  arises,  however,  with  respect  to  the  "new"  drugs  that 
are  being  tested  for  approval,  it  has  been  alleged  that  bureaucratic 
drug  administration  has  imposed  unrealistic  and  expensive  testing 


!07.   Mm   115-16. 

I  OS .  See  generally  N  O  w  LI  S . 

109.  Bi  I  M  288-89.  See  also  K api  an  240. 

110.  See  Brill  &  Chambers,  A  Muliinwdality  Approach  lo  Methadone  Treatment  oj  Sar- 
■"?••.•  Addicts,  16  Social  Work  39  (1971);  Dole  &  Nyswander,  Rehahiliiaiian  oj  Heroin  Ad- 
d:~!s  liter  Blockade  with  Methadone.  66  NY  St.  J.  Oh  Mtn.  2011,  2012,  2016  (1966).  But 
■'   Vaillanl.  A  Twiw  Year  Follow-up  of  .\ew  York  \urcotic  Addicts:  Pan  I.  The  Relation 

'  Treutnieiit  to  Outcome,  122  Am.  J.  ov  PsYC  HLMR\  727.  730,  736  (1966V 
' '  -  -See  noics  94-95  supra  and  accompanying  tc\l. 
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standards  which  must  be  mci  prior  to  putting  a  drug  on  the  market."- 
Many  observers  have  felt  that  although  the  protection  afforded  by 
these  standards  against  another  thalidomide  disaster  is  very  impor- 
tant, the  harm  done  to  society  by  unnecessarily  keeping  beneficial 
drugs  off  the  market  may  outweigh  the  more  demonstrable  harm 
caused  by  allowing  the  prescription  of  potentially  harmful  drugs. "^ 
Whether  or  not  these  charges  are  correct,  it  must  be  remembered  that 
the  evaluation  of  medical  drugs  has  been  turned  over  to  a  bureaucracy 
and  that  there  is  a  constant  and  strong  tendency  for  a  bureaucrat  to 
prefer  invisible  to  visible  errors.  Since  he  will  suffer  far  less  attack  if 
he  keeps  a  valuable  drug  off  the  market  tiian  if  a  drug  he  has  passed 
does  harm,  the  burt>aucrat  will  always  tend  toward  a  caution  which 
may  be  damagmg  to  society  as  a  whole. 

It  is  even  possible  that  this  principle  may  have  application  to  the 
cyclamates.  There  might  be  many  people,  for  e.xample,  who  should 
rationally  take  their  chances  on  the  relatively  unlikely  possibility  of 
bladder  cancer  caused  by  cyclamates,  rather  than  face  the  more  cer- 
tain health  dangers  of  obesity.  If  the  long-term  health  consequences 
of  putting  on  too  much  weight  are  considered,  it  may  be  that  the 
population  as  a  whole  would  suffer  greater  injury  from  being  over- 
weight than  from  the  threat  of  cancer  in  a  small  percentage  of  users. "^ 

The  cyclamates  point  up  another  aspect  of  this  problem.  With  the 
possible  exception  of  some  medical  "wonder"  drugs,  the  good  that  a 
drug  does  will  tend  to  be  more  widespread,  but  far  less  dramatic,  than 
the  harm.  Even  in  the  case  of  alcohol  where  the  medical  harm  clearly 
outweighs  the  good,  and  in  the  case  of  marijuana  where  the  issue  is 
subject  to  acrimonious  debate,  there  is  no  doubt  that  there  are  many 
people  who  avoid  serious  mental  problems  by  relaxing  and  reducing 
anxiety  with  one  or  the  other  of  these  drugs.  In  the  case  of  both 
alcohol  and  marijuana,  then,  one  might  still  decide  that  complete 

1  12.  See.f.g.  Djcrassi,  Birih  Conirol  AJier  /9,SV,  l69Sci[-NCK  941,942-43  (1970);  Djcrassi. 
Prugnuu's  for  the  Developnuni  of  \ew  (  hcnilcal  Birih-Conirol  Agents.  166  SciLSCt  468,  469, 
471  (1969)  (both  arliclcs  dealing  with  ihc  questionable  requirements  of  using  animals  to  lest 
oral  contraceptives  lor  human  use). 

1  13.  Djerassi,  Birth  Control  After  19S4.  supra  note  112,  at  949;  Djcrassi,  Prognosis,  supra 
note  1  12,  at  470. 

114.  See  gtneraHv  Hatch,  Atherosclerosis  Calls  for  a  Sew  Kind  oj  Breveniive  Medicine, 
I09C^1IK  Ml  u  134,  136-37  (\96^).  See  also  Dawber,  Moore  ^  Mann,  Coronary  Heart  Disease 
in  the  Frainingham  Study,  47  Am.  J.  Pl3  Hlalth  4  (Supp.  April,  19.57);  M.  Duffy,  Ohesilv 
and  Coronary  Heart  Disease  (December  9,  1970)  (unpublished  paper  al  Stanford  Medical 
Center,  Stanford,  California). 
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prohibition  is  the  best  social  response  it"  it  could  be  made  to  work  at 
a  cost  proportional  to  its  benefits.  However,  one  would  then  have  to 
consider  not  only  the  social  and  financial  cost  of  making  the  prohibi- 
tion work,  but  the  restriction  of  beneficial  use  as  well. 

Attention  will  be  later  focused  on  the  often  neglected  point  that 
the  greater  the  number  of  users  who  consider  their  drug  use  beneficial, 
the  harder  it  will  be  to  make  the  prohibition  work.  .-\t  this  point  it  is 
necessary  only  to  note  that  prohibition  may  well  discourage  the  bene- 
ficial u.se  much  more  effectively  than  the  harmful  use.  The  person  who 
is  dependent  on  and  desperately  needs  a  drug  is  likely  not  only  to  be 
I  he  one  who  will  work  hardest  to  get  it  but  also  the  one  most  likely 
10  injure  himself  with  it.  in  some  situations  the  law  works  well  to  keep 
people  from  using  a  drug  who  might  benefit  from  it  but  is  relatively 
ineffectual  to  prevent  use  by  those  who  harm  themselves."^  The  mari- 
juana laws  today,  and,  so  far  as  can  be  told,  the  prohibition  of  earlier 
\ears.  discouraged  moderate  use  by  older  more  stable  and  cautious 
members  of  society  far  more  than  they  deterred  the  younger,  more 
unstable  and  less  forward  looking,  who  in  fact  are  much  more  likely 
to  become  abusers.'"* 

Principle  III:     An  important  factor  in  the  success  or  failure  of  any 
nu'iltod  of  drug  control  is  the  degree  to  which  the  users  want  the  drug 

This  is  one  major  reason  why  when  the  government  ordered  cycla- 
niates  off  the  market  they  simply  disappeared,  whereas  alcohol  during 
prohibition,  and  marijuana  more  recentl)'.  did  not.  The  cyclamates 
could  be  successfully  barred  in  great  part  because  most  users  really 
•.?!d  not  want  them  very  much.  They  were  only  used  to  save  calories, 
^^l^i  calories  could  be  almost  as  effectively  reduced  in  other  ways. 
Although  cyclamates  did  not  have  the  bitter  after-taste  of  saccharine, 
a  combination  of  saccharine  and  a  small  amount  of  sugar  was  a 
^ulilcient  substitute  for  most  people.  Nor  did  cyclamates.  unlike  her- 
oin tor  instance,  produce  either  addiction  or  psychological  depen- 
dence to  make  its  users  seek  the  drug  at  substantial  personal  cost. 
Consequently,  the  illegal  seller  of  cyclamates  did  not  have  a  very  good 
market. 

'  !3.  Siv  Kaplan  323-26.  See  generativ  R.  Stefffmiachn  \:  P.  Leahy.  A  Study  oi  Drlg 
<  V  Pai  II  KNs  oi  High  School  Studlnts  in  the  State  oe  Vermont  (1969). 

116.  C.  Warburlon.  supra  note  98.  at  233-42;  Sinclair  238-41.  See  generally  Chambers, 
i'-'rikiNiiM  Dkig  Use  Within  the  New  York  State  I  -xbor  Force  iNew  York  State 
'^  -f-otic  Addiction  Control  Commission,  1971). 
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Compare  marijuana  or  alcohol  to  the  cyclamates.  Both  cause 
dependence,"'  though  to  only  a  relatively  small  number  of  users  and 
they  give  considerable  pleasure  to  a  high  proportion  of  the  rest.  The 
users  of  each  of  these  "social"  drugs  do  not,  in  addition,  seem  to 
recognize  substitutes  for  their  drugs,  as  was  the  case  with  cyclamates. 
They  are  not,  then,  presented  with  easily  available  alternatives  so  as 
to  make  unnecessary  their  efforts  lo  procure  alcohol  or  marijuana. 

Principle  IV:  The  technology  of  drug  production  and  consumption 
is  an  important  factor  in  the  success  or  failure  oj  a  drug  control 
measure 

Where  the  technology  of  drug  production  and  distribution  is  not 
difficult  to  overcome,  drug  control  will  be  very  difficult,  but  where 
that  is  not  the  case,  the  control  will  be  far  more  effective.  Take,  for 
example,  the  cyclamates.  Although  they  do  not  take  a  great  deal  of 
technology  or  invested  capital,  unlike  amphetamines  they  are  not 
easily  divertible  from  normal  chains  of  commerce;  unlike  marijuana, 
they  are  neither  grown  wild  in  nature  nor  produced  in  less  developed 
countries  beyond  the  effective  reach  of  law  enforcement;  and,  unlike 
alcohol,  they  cannot  easily  be  distilled  in  anyone's  basement  from 
completely  untraceable  ingredients.  Moreover,  so  long  as  cyclamates 
are  consumed  in  cans  of  diet  drinks  selling  for  ten  or  fifteen  cents 
each,  it  would  hardly  be  economical  to  transport  large  quantities  of 
such  beverages  illegally;  a  truckload  of  such  diet  drinks  would  be 
considerably  less  valuable  than  a  pocketfull  of  heroin,  a  small  suitcase 
full  of  marijuana  or  a  car  full  of  alcohol.  Of  course,  if  there  were  a 
sufficient  demand  for  cyclamates,  and  if  the  technology  of  production 
were  simpler,  it  might  be  that  legitimate  business  would  produce  non- 
sweet  soft  drinks  to  which  the  illegal  drug  user  could  add  his  cycla- 
mates— much  as  large  amounts  of  cigarette  papers  and  water  pipes 
are  now  sold  and  which,  for  the  most  part,  end  up  being  used  with 
illegal  marijuana.  Until  this  level  is  reached,  however,  the  technology 
of  production  and  distribution  helps  make  the  cyclamates  an  example 
of  effective  drug  control. 

Principle  V:     The  social  cost  of  a  drug  control  law  can  be  staggering 

Insofar  as  a  drug  control  law  accomplishes  its  object  of  preventing 
drug  abuse,  it  will  typically  not  be  very  costly.  In  the  case  of  the 


17.   KahlaS  156-67,  270-76 
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cyclamates,  the  only  cost  of  preventing  its  harmful  use  is  that  a  good 
deal  of  valuable  use  is  also  prevented—  which,  if  more  were  known, 
might  turn  out  to  be  perfectly  safe.  And  where  a  drug  is  controlled 
by  the  medical  model,  its  major  cost  is  the  amount  of  medical  time 
and  effort  it  takes  to  run  the  system  which  must  be  paid  for  by  the 

drug  user. 

Where  the  drug  control  law  is  widely  violated,  however,  its  costs 
can  rise  staggeringly.  The  alcohol  trade  during  prohibition  not  only 
led  to  the  vast  expansion  of  organized  crime  in  America  and  enor- 
mous official  corruption,"''  but  it  added  a  new  danger  to  the  health 
o(  the  nation  as  well.  Although  alcohol  distillers  did  not  generally  sell 
methyl  alcohol  mixed  with  their  liquor  before  or  after  prohibition, 
during  prohibition  many  bootleggers  did  and  caused  a  sizeable  num- 
ber of  injuries  to  the  unfortunate  people  who  consumed  it. 

Even  if  one  supports  the  present  prohibition  of  the  heroin  laws 
because  of  the  fear  of  vastly  greater  heroin  addiction,  he  must  recog- 
nize that  in  so  doing  he  pays  an  enormous  price  in  addict  criminality. 
A  major  effect  of  the  heroin  laws  has  been  to  create,  in  Professor 
Packer's  term,  a  "crime  tariff*  which  raises  the  price  of  the  drug  to 
many  times  what  it  would  be  in  a  competitive  market."^  It  is  the  price 
of  the  drug  rather  than  addiction  itself  which  requires  addicts  to  turn 
lo  crime.  Crime  is  necessary  not  so  much  because  heroin  prevents  the 
addict  from  holding  down  a  legitimate  job,  but  because  only  crime 
can  permit  the  relatively  uneducated  addict  to  earn  enough  to  feed  his 
habit.  Moreover,  heroin  is  not  only  a  very  addicting  drug,  it  is  also  a 
drug  which  causes  a  "tolerance" — a  gradual  increase  in  the  amouat 
necessary  for  the  user  to  gain  a  constant  effect.'-"  This  gradually 
socializes  the  addict  into  criminality  and  makes  sure  that  his  need 
increases  as  he  becomes  a  more  experienced  criminal.  Although  many 
uduicis  support  their  habit  through  the  sale  of  heroin,  users  cannot 
make  a  living  by  simply  selling  to  each  other.  Sooner  or  later  the 
community  outside  m,ust  be  victimized  through  property  crimes  or  the 
manufacture  of  new  addicts-  who  in  turn  repeal  the  same  process. 
1  inally,  the  cost  of  the  heroin  laws  in  terms  of  police  corruption  and 
erosion  of  civil  liberties  is  impossible  to  measure. 

The  marijuana  laws,  perhaps,  best  demonstrate  the  heavy  costs 

IIS.  See  PACKiiK  277-82. 
119.  Packer  277-82. 

'-"    Marun  &  Jasinski,  Physiological  Parameters  at  Morphine  Dependence  in  Man-Toler- 
atct  larly  Abstinence.  Protracted  Abstinence.  7  J    Psi(  iiiATRir  RfSbARCH  9  0*^69). 
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thai  may  be  paid  for  attempts  to  control  drug  use.'-'  Some  of  these 
costs  could,  of  course,  be  reduced  by  substituting  the  vice  model  for 
the  present  prohibition— and  this  would-be  the  very  least  demanded  by 
Principle  1.  Such  a  change  would  vastly  reduce  the  enormous  expendi- 
ture of  resources  used  in  processing  users.  The  great  majority,  over 
ninety  percent,  of  the  70,000  marijuana  arrests  made  during  1970  in 
California  were  of  users  possessing  only  small  amounts  of  the  drug, 
and  almost  as  large  a  percentage  of  the  cost  of  processing  offenders 
through  the  criminal  system  was  spent  upon  users. '-^ 

It  is  hard  to  prove  with  equal  precision  the  other  costs  of  criminal- 
izing the  possession  of  marijuana— though  we  should  expect  fairly 
sizeable  costs  from  a  law  which  turns  approximately  one-third  of 
young  Americans  into  unrepentant  criminal^. '-^  It  cannot  be  proven, 
but  it  is  suspected  that  no  generation  of  young  people  since  prohibi- 
tion has  grown  up  as  profoundly  distrustful  of  the  police  and  the  law 
enforcement  apparatus  as  has  our  present  younger  generation.  It  cer- 
tainly is  undeniable  that  anyone  who  smokes  marijuana  cannot  possi- 
bly consider  the  policeman  as  his  friend  and  protector  as  many  Amer- 
icans were  brought  up  to  do.  Indeed,  if  one  could  somehow  graph  the 
hostility  of  young  people  toward  the  police  with  the  increasing  use  of 
marijuana,  he  would  find  two  sharply  increasing  and  probably  paral- 
lel curves.  -    .  . 

The  police  are  by  no  means  the  only  major  institution  of  our 
society  which  has  been  alienated  from  the  young  by  the  marijuana 
laws.  Examine,  for  instance,  organized  medicine.  Just  a  few  months 
ago,  the  President-elect  of  the  American  Medical  Association  was 
widely  quoted  to  the  effect  that  the  Association  had  evidence  that 
marijuana  use  caused  impotence  and  birth  defects.'-*  Although  he 
later  admitted  that  he  knew  o^  no  such  evidence,  he  said  that  he  had 
allowed  the  misrepresentations  to  stand  because  he  wished  to  discour- 
age marijuana  use.'^-'^  As  he  put  it,  "If  I  am  taken  out  oi'  context  and 
it  does  some  good,  I  don't  mind."  When  asked  about  the  loss  of 


121.  See  Kapi  AN  21-52.  The  nurijuana  laws  themselves  are  extensively  discussed  in  Bonnie 
it  Whilebread,  supra  note  22. 

122.  See  Blri  al  oh  Crime  Statistics,  Drlg  Arrists  and  Dispositions:  Crimi  ani> 
DbLiNQLtNcY  IN  Calihornia.  1970  i  (\91  \ ).  See  alsu  Kaplan  29. 

123.  Kapian  22-26. 

124.  The  criminalization  of  marijuana  may.  in  fact,  be  the  single  most  unifying  and  recruit- 
ing agent  a\  ailable  to  the  counter-culture  of  the  Nca  I  eft.  See  Bonnie  Jt  Whilebread.  supra  note 
22,  at  1098. 

125.  McCabe,  Clamor  in  the  .iM A.  .San  Francisco  Chronicle,  April  7.  1971.  at  31. 
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credibility  among  the  young  caused  by  this  type  of  authoritative  mis- 
representation, he  said,  "Em  tired  of  these  phrases  about  credibiHty 
gap  and  such.  We're  talking  about  the  morality  of  our  country  and 
ihe  loss  of  respect  of  law  and  order  and  authority  and 'decency. "'^^ 
In  short,  an  attempt  to  support  the  marijuana  laws  led  directly  to  the 
view  that  it  was  permissible  to  mislead  young  people  in  order  to  get 
ihcm  to  respect  authority  and  decency.  Because  of  this  type  of  well- 
publicized  incident — as  well  as  the  almost  equally  well  known  lower- 
ing oi'  scientific  standards  by  the  Journal  of  the  American  Medical 
.Association  to  print  articles  exaggerating  dangers  of  marijuana'-'— it 
is  extremely  unlikely  that  organized  medicine  will  ever  enjoy  again  the 
credibility  with  young  people  that  it  had  before  the  marijuana  laws 
became  an  issue — even  on  questions  where  it  is  not  allempiing  to 
compel  respect  for  authority. 

These  costs,  which  are  for  the  most  part  attributable  to  the  deci- 
sion to  make  marijuana  use  criminal,  do  not  exhaust  the  costs  of  the 
marijuana  laws.  Even  the  adoption  of  a  vice  model  would  still  impose 
enormous  costs  upon  society.  Because  of  Principles  III  and  IV,  the 
law  would  almost  certainly  remain  unenforceable  and  as  a  result,  the 
marijuana  laws  would  continue  in  several  ways  to  contribute  to  the 
use  of  drugs  which  by  any  standard  are  far  more  dangerous  than 
marijuana.  Since  drug  education  is  the  most  important  long-term 
solution  to  drug  abuse,'-'*  the  marijuana  laws  would  continue  to  inhibit 
educating  young  people  about  the  dangers  of  heroin,  LSD,  amphet- 
amines, and  other  drugs.  Although  education  as  to  drugs  other  than 
marijuana  can  be  extremely  factual  and  yet  effective,  the  fact  that 
drug  education  must  also  support  the  marijuana  laws  destroys  a  great 
pan  of  its  credibility.'""  The  reason  for  this — as  grasped  intuitively  by 
the  President-elect  of  the  American  Medical  Association —is  that  the 
vfily  way  to  defend  to  young  people  the  gross  disparity  between  the 
legal  treatment  of  marijuana  and  alcohol  is  to  atiempt  to  mislead 
ihem  about  the  facts.  The  problem  is  that  such  attempts  generally  fail, 

126.  San  Jose  Mercury,  March  25.  1971,  at  17.  col.  I. 

I  -  ' .  -Stv.  e.g.,  Kolansky  &  Moore,  EJiects  of  Marihuana  on  Adolescents  and  Young  Adulis, 
216  J  A.M. A.  486  {\97\).  See  generally  Bloomqlist  225-30. 

I2S  It  is  inlercsling  to  note  that  the  Federal  Bureau  of  Narcotics  went  to  great  lengths  in 
I?*  thirties  lo  educate  the  public  as  to  the  purported  evils  of  marijuana.  This  miseducation  has 
''Svl  a  lasting  effect.  See  J.  Fort.  Thp  Pleaslr]  Si  ikers  69-71  tl969);  Grinspoon,  supra  note 
a.  at  20-22. 

'  """^    K:".plar..  supra  note  84. 
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destroying  in  the  process  the  k'.c^^al  and  honest  efforts  to  educate 
against  the  use  of  other  more  d:'.!'.gei  ous  drugs. 

Second,  by  forbidding  the  io.-al  sale  of  marijuana  society  will 
continue,  in  effect,  to  give  a  .'.  -p.opoly  on  marijuana  sale  to  drug 
pushers.  This  will  continue  [o  Cffing  all  those  who  would  use  mari- 
juana into  contact  with  a  groi.[>  which  already  risks  severe  penalties 
for  selling  it,  and,  therefore,  h.is  .-very  incentive  to  deal  in  higher  profit 
items  such  as  LSD,  amphci.nnines  or  heroin.  One  can  liken  this  to 
what  would  happen  if  a  monopoly  of  all  coffee  sales  were  given  to  one 
supermarket  chain.  Not  on\y  w.ould  their  sale  of  coffee  skyrocket,  but 
so  would  sales  of  just  about  everything  else  because  those  who  were 
in  the  store  would  be  available  for  a  hard  sell  on  other  products.  It  is 
no  different  with  illegal  commodities  and,  just  as  prohibition  had  to 
be  repealed  to  get  the  "mob"  out  of  the  liquor  business,'^"  marijuana 
will  have  to  be  sold  under  license  by  legitimate  businessmen  to  get  the 
drug  pushers  out  of  the  marijuana  business.'^' 

Principle  VI:  Marijuana  is  the  key  drug,  and  umil  substantial  prog- 
ress is  made  in  controlling  it,  little  real  progress  can  be  made  on  the 
other  areas  of  drug  control 

In  order  to  understand  why  a  licensing  system  for  marijuana  i:.; 
necessary,  it  must  be  remembered  first  that  marijuana  is  by  far  tiiw 
most  widely  used  illegal  drug  in  the  nation;  second,  that 'it  is  typically 
the  first  illegal  drug  used  by  those  who  later  use  more  dangerous 
drugs;  third,  that  the  popularity  and  relative  lack  of  danger  of  mari- 
juana tends  to  make  all  illegal  drug-taking  somewhat  more  respect- 
able; fourth,  that  attempts  to  defend  the  legal  treatment  of  marijuar.i, 
especially  as  compared  with  alcohol,  have  compromised  the  educa- 
tional effort  to  reduce  use  of  more  dangerous  drug.s;  and  fifth,  that 
the  marijuana  market  has  called  into  being  an  elaborate  drug-dciiing 
subculture  which  is  instrumental  in  the  sale  of,  and  proselyli/ing  for, 
other  illegal  drugs. '^- 

One  method  of  ending  the  central  position  of  marijuana  would, 
in  theory,  be  to  enforce  marijuana  laws  and  actually  stamj)  out  the 
drug.  As  previously  discussed,  however,  this  simply  cannot  be  accom- 


130.  Sisn  AIR  229-30,415. 

131.  I'hc  requirements  for  such  a  licensing  svsteni  ;)rc  considered  at  length  at  notes  132-38 
infra  and  accorr.p.-mying  le.xt 

132.  Kaplav  44-45,  224-25. 
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plished  within  Ihc  constraints  imposed  by  the  police  resources  at  hand, 
and  the  constitutional  rights  of  privacy  guaranteed  to  citizens.  Indeed 
one  can  put  the  matter  somewhat  more  strongly  and  say  that,  short 
of  a  complete  police  state,  it  will  be  impossible  to  enforce  the  mari- 
juana laws  sufficiently  to  change  any  of  the  five  facts  mentioned 
above. 

The  application  to  marijuana,  however,  of  a  licensing  system  simi- 
lar to  that  presently  applied  to  alcohol  changes  all  five  drastically. 
First,  marijuana  would  no  longer  be  the  most  widely  used  illegal  drug 
in  the  United  States;  nor,  for  that  matter,  would  it  be  the  most  widely 
used  legal  drug— alcohol  and  tobacco  would  still  vie  for  that  distinc- 
tion. Second,  marijuana  would  no  longer  be  the  first  illegal,  or  the 
first  legal,  drug  used  by  those  who  later  use  more  dangerous  sub- 
stances. Third,  marijuana,  once  classified  with  the  legal  drugs,  would 
no  longer  reflect  its  popularity  upon  the  illegal  drugs.  Fourth,  the 
removal  of  the  disparity  between  the  legal  treatment  of  marijuana  and 
alcohol  would  allow  more  honesty  in  educating  about  both — while  at 
the  same  time  increasing  the  credibility  of  presently  honest  warnings 
about  the  more  dangerous  drugs.  And,  fifth,  nothing  will  damage  the 
illegal  drug  dealing  subculture  as  much  as  exposure  to  honest  compe- 
tition by  legitimate  businessmen. 

Tm-  Requirements  of  a  Licensing  System  for  Marijuana 

Inasmuch  as  Principle  VI  is  the  most  important  application  of  the 
ether  five,  it  will  be  helpful  here  to  sketch  a  model  of  a  marijuana 
licensing  system,  as  an  illustration  of  the  progress  that  may  be  made 
»r  one  applies  all  of  the  principles  toward  a  rational  system  of  drug 
abuse  control. 

The  administration  of  the  licensing  system  would  be  turned  over 
to  an  agency  similar  to  the  Alcoholic  Beverage  Control  Comm.ission. 
Indeed,  the  work  of  this  agency  would  be  so  close  to  that  presently 
performed  by  the  ABC  that  control  of  marijuana  would  probably  be 
added  to  its  jurisdiction— perhaps  by  renaming  it  the  Social  Drug 
Control  Agency  (SDCA).  The  system  of  control,  then,  would  provide 
that: 

(1)  Sufficient  marijuana  to  meet  the  state's  needs  could  be  grown 
lender  license  from  the  SDCA  by  a  relatively  small  number  of  land- 
o\\ncrs.  The  United  Slates  National  Institute  of  Mental  Health  has 
for  several  years  now  grown  marijuana  for  research  purposes  on  a 
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fairly  large  scale  on  its  farm  in  Mississippi,  and  has  been  able  to 
protect  its  crop  from  diversion  and  theft.'"  The  SDCA  would  have 
to  require  similar  precautions. 

^^2)  Even  in  the  early  stages  of  marijuana  licensing,  it  is  likely  that 
the  competitive  market  will  determine  the  price  paid  to  the  grower. 
The  cost  of  producing  it  today  is  approximately  one  cent  per  ounce, 
while  the  market  price  of  the  same  amount  is  approximately  fifteen 
dollars.  If,  however,  the  number  of  licenses  is,  for  security  reasons, 
kept  so  low  as  to  prevent  a  free  market  from  operating,  the  SDCA 
should  have  the  power  to  fix  the  price  per  ounce  for  different  grades. 

(3)  Once  the  marijuana  is  grown,  it  would  be  sold  to  a  packager- 
wholesaler  licensed  by  the  SDCA  to  test  and  mix  different  strength 
mariiuanas  to  obtain  a  standard  potency  of  1.5  percent  tetrahydro- 
cannabinol— on  the  m.arket  today  this  would  be  regarded  as  "good 
grass."  The  mixture  would  then  be  vacuum  packed  (because  mari- 
juana loses  its  potency  over  a  period  of  months  when  exposed  to  the 
air)  in  one-ounce  containers  as  is  pipe  tobacco. 

(4)  Each  one  ounce  "lid"  would  bear  a  tax  of  twelve  dollars  and 
be  sold  for  about  eighteen  dollars  in  any  store  licensed  to  sell  hard 
liquor.  Thus,  we  would  incorporate  by  reference  all  of  the  many  re- 
strictions on  liquor  stores — from  the  moral  character  of  the  seller  to 
the  spatial  distance  between  schools  and  churches. 

(5)  At  least  in  the  early  stages  of  the  marijuana  licensing,  where 
it  is  important  to  proceed  slowly  and  carefully,  it  would  be  illegal  to 
sell  less  than  a  lid.  or  to  sell  marijuana  for  consumption  on  the  pre- 
mises. 

(6)  All  advertising  would  be  forbidden  except  that  which  is  done 
within  the  liquor  store. 

{!)  Each  package  of  marijuana  would  carry  a  warning  drafted  by 
an  expert  medical  committee,  fairly  stating  the  dangers,  as  well  as  the 
uncertainties  of  marijuana  use. 

(8)  Sales  to  those  under  age  would  be  prohibited  under  exactly  the 
same  type  of  regulations  that  now  apply  to  hard  liquor.'''^ 

(9)  it  would,  of  course,  remain  a  crime  to  drive  an  automobile 


133.  McGlothlin,  The  Use  and  t.lTccl  of  Cannabis  3.4  (197  1)  (unpublished  paper  prepared 
for  Ihe  Nat'l  Comni'n  on  Marijuana  and  Dangerous  Drugs). 

134.  The  age  lor  consumpiion  of  marijuana  should  be  18  rather  than  21.  The  lower  age  is 
coming  more  and  more  lo  mark  the  line  between  the  child  and  the  adult.  Needless  to  say,  the 
alcohol  la\^  might  ha^e  lo  be  changed  as  well  though  there  are  signs  that  this  is  happening 
and  it  is  recommended  by  mcs;  authoiities  on  alcoholi- m. 
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under  the  influence  of  marijuana.  Althougli  it  is  not  presently  scien- 
lifieally  possible  to  determine  whether  one  4s  under  the  influence  of 
marijuana,  it  is  likely  that  such  a  test  will  soon  be  developed.  If  not, 
the  SDCA  should  have  the  power  to  require  that  a  biologically  inert 
material  be  added  to  legal  marijuana,  which  can  be  identified  in  body 
lluids  during  the  period  when  driving  might  be  dangerous,  it  should 
bo  understood,  moreover,  that  while  present  research  indicates  that 
•  ho  marijuana  intoxicated  driver  is  more  dangerous  than  the  driver 
who  iias  consumed  no  drug  at  all,  he  is  much  less  dangerous  than  the 
drunk  driver. '^^         ■■■  -  ,  ..  .;-  .  •  ;.  ..     •; 

(10)  It  would  be  a  criminal  offense  to  sell  or  possess  marijuana 
outside  the  licensing  system,  and  the  selling  of  marijuana  to  one  under 
age  would  be  regarded  as  an  aggravating  factor. 

(1 1)  The  growing  of  marijuana  for  one's  own  use  would  be  per- 
mitted under  strict  regulation  and  taxation  by  the  SDCA.  Permission 
would  be  granted  subject  to  the  saiTie  types  of  rights  of  inspection  as 
apply  in  the  alcohol  industry.'^*  Violators  would  be  treated  as  revenue 
offenders,  but  this  by  no  means  precludes  a  term  of  imprisonment  in 
cases  where  commercial  quantities  are  grown. 

(12)  The  SDCA  would  be  given  power  to  raise  or  lower  the  tax 
on  marijuana.  It  should  have  the  power  to  lower  the  tax  if  it  finds  that 
advances  in  techniques  of  evading  law  enforcement  have  made  bootleg 
marijuana  a  serious  problem  at  the  then  present  price;  and  it  should 
have  the  power  to  raise  the  tax  should  it  determine  that  more  revenue 
can  be  derived  from  the  sale  of  the  drug  without  raising  the  price  so 
high  as  to  bring  into  existence  an  illegal  market.        ^• 

(13)  This  should  be  regarded  as  a  ''stripped  down"  licensing 
model.  It  might  turn  out  for  mstance  that  the  SDCA  would  be  better 
off  allowing  more  than  one  potency  of  marijuana.  This  might  allow 
u  marijuana  user  to  use  a  less  potent  form  of  the  drug  if  he  wishes, 
■^hile  at  the  same  time  allowing  the  SDCA  to  make  available  a 
stronger  variety  if  desire  for  it  had  been  sufficient  to  create  an  uncon- 
irollablc  black-market. 

(14)  In  order  to  permit  this  licensing  system  to  function,  a  federal 
law  would  have  to  be  passed  which  does  not  forbid  those  activities 
necessary  to  the  furtherance  of  the  system.  This  would  mean,  for 
example,  the  federal  lavv  of  possession  and  sale'^'  would  provide  a 


135.  5ci'Crancer.  Dille.  Delay.  Wallace  &  Haykin.  Comparison  of  the  Effects  of  Marihuana 
^'nd  Mcohohm  Simuiaied  Driving  Perjormance,  164  Scii  sch  S51  (1969). 

'^6    26U.S.C.   $§  5202-03  (1970). 

137.  .S'lY.  e.g,  21  U.S.C.  §§  841-4:^  (1970)  (possession  :ind  distribution  of  "controlled 
^uh^l.lnccs"). 


930 


74  DRUG  ABUSE  LAW  REVIEW— 1972-73 

specific  exception  for  marijuana  marketed  according  to  a  state  licens- 
ing system.  In  addition,  as  a  matter  of  international  law,  the  denun- 
ciation provision  of  the  Single  Convention  on  narcotics  drugs  would 
have  to  be  activated  and  the  United  States  Government  would  have 
to  serve  notice  that  it  was  exercising  its  option  to  withdraw  from  the 
Convention,  at  least  insofar  as  the  Convention  prohibited  licensed 
sales  of  marijuana.'^"* 

Conclusion 

Society  must  not,  of  course,  delude  itself  into  thinking  that  a 
marijuana  licensing  system  will  solve  all  of  the  problems  caused  by 
either  marijuana  or,  a  fortiori,  the  other,  more  dangerous  illegal 
drugs.  But  it  will  facilitate  a  beginning  toward  the  application  of  the 
rational  principles  of  drug  control  to  the  generic  problem  of  drug 
abuse.  By  acting  upon  these  principles,  of  which  the  marijuana  licen- 
sing system  is  the  necessary  first  step,  society  will  not  be  approving 
oi  drug  abuse;  rather  it  will  merely  be  demonstrating  that  there  is  a 
limit  to  the  costs  it  is  willing  to  suffer — notwithstanding  a  general 
commitment  to  save  people  from  themselves.  Until  the  marijuana 
laws  are  so  modified,  other  forms  of  drug  abuse  legislation  will  be 
ineffective  and  costly,  if  only  because  new  drug  users  will  be  socialized 
by  the  drug  subcultures  as  fast  as  the  legal  system  can  cope  with 
present  users. '^' 

Just  as  marijuana  control  is  the  first  step  in  a  more  generally 
effective  drug  control  system,  the  problem  of  drug  abuse  is  but  one 
facet  of  the  broader  problem  of  using  the  law  to  protect  people  from 
their  own  folly. '^"  Preventing  self-harming  conduct,  however,  is  a  basi-- 
cally  intractable  problem  because  voluntarily  entered  activities  im- 
pose significant  secondary  costs  upon  society.'^'  The  task  of  drug 
control  laws,  then,  is  to  minimize  the  social  costs  of  both  the  activities 
sought  to  be  controlled  and  the  laws  enacted  to  control  those  activi- 

138.  Single  Convention  on  Narcotic  Drugs.  [1967]  18  U.S.T,  1407,  T.I.A.S.  No.  6298.  520 
U.N.T.S.  151,  204  (Multilateral  Treaty  Between  the  United  States  of  America  and  Other 
Governments),  New  York,  March  30,  1961,  ratified  by  United  States,  1967. 

139.  Thus,  Richard  Blum  notes  that  "with  pseudo  solutions  and  oversimpiincalions,  the 
real  problems  grow  worse  and  nonprobiems  are  increasingly  defined  as  problems,  such  as 
cannabis  (marijuana)  use."  Blum  243. 

140.  The  problem  of  self-harming  conduct  and  society  is  considered  in  depth  at  notes  i-8 
supra  and  accompanying  text. 

141.  The  nature  of  secondary  harms  associated  with  drug  abuse  are  discussed  at  notes  9-31 
supra  and  accompanying  text. 
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lies.  To  say  that  we  as  a  society  have  so  far  done  an  abysmal  job  of 
tackling  that  task,  would  be  to  considerably  overstate  our  success.  By 
turning  to  somewhat  more  basic  principles,  however,  it  is  hoped  that 
in  the  future  we  will  do  belter. 
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II!  KOIN:  THE  NATURE  Oh 
1IIK  PKOULI  M 
Dope,    specifically    opiates,    h.is    been    used   in    the 
United  States  for  over  150  years,  and  until   1914  could 
be    obtained    in    general    stores,    from    ph\  sicians    and 
pharmacists.    The   people   who    were   opiate   users  came 
from  all  strata  of  American  s.ii.ict\',  but  appeared  to  be 
more  concentrated   in   the  middle  and  upper  levels.   In 
1914,   Congress   passed    the   Harrison   Act  as  a  revenue 
measure,    and    its    apparent    purpose    was   to   make   the 
distribution     of     dope     a     matter     of     public     record 
(Lindcsmith   19654).  However,  m  the  nme  year  period 
following  1914,  court  interpretations  of  the  act  and  lavs- 
enforcement    patterns    had    the    effect    of    eliminating 
legitimate  opiate  sellers.   The  result  of  the  Harrison  Act, 
subsequent  acts,  and  their  enforcement  was  to  generate 
and    sustain    an    illicit    consumer    market    (l.indesmith 
I9r.5). 

There  is  a  plethora  of  literature  on  heroin  and  the 
people  who  use  it.  It  is  easy  to  find  out  the  social 
characteristics  of  heroin  users,  who  thev  arc,  where  the\- 
come  from,  and  as  a  group  what  is  wrong  with  them 
(Ausubel  1958;  O'Donnell  &  Ball  1966).  Users  of  dope 
have  been  labelled  psychotic  and  antisocial,  and  they 
have  been  typed  as  having  inadequate  personalities  with 
weak  ego  strength.  Yet  with  all  of  the  vast  accumulation 
"f  literature,  we  find  very  little  that  focuses  on  the 
routine,  everyday  activities  of  people  who  buy  and  sell 


•Associate  Professor.  School  of  Social  and  Behavioral 
.Sciences,  1  University  of  Texas  -  Dallas,  P.O.  Box  688, 
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dope.   (For  a  refreshing  exception,  see  Preble  &  Casey 
1969.)  Specificalh  ,  we  find  undocumented  references  to 
the  structure  of  the  dope  market.  For  instance,  "The 
American   drug  traffic   involves   at  least  four  classes  of 
sellers:       importers       (rarely       addicts       themselves); 
professional   wholesalers  (also  rarely  addicts);  peddlers 
(who  may  be  addicted);  and  pushers  (addicts  who  sell  to 
get     funds     for     their     own     drug    supplies)"     (Sehur 
1965:137).    However.   Schur   leaves  the  analysis  at  this 
point  precisely  because  there  is  no  data  on  what  pushers 
do.  how  they  do  it,  and  the  overall  dimensions  of  the 
market  as  the  participants  see  them.  If  we  do  not  see  the 
market     as     the     participants    do  -  as    a    network    of 
friendships,  relations,  constraints  and  crisis  -  we  will  be 
unable  to  understand  what  they  do.  Furthermore,  heroin 
IS  an   illegal  consumer  product  and  there  are  manifold 
policy    questions   about   importation,   distribution   and 
consumption.   Sociologically,  the  distribution  of  heroin 
is  a  case  of  a  market  operating  under  a  special  condition, 
the    condition    of   illegality.    By    studying    the   heroin 
market  from  the  participants'  perspective  we  can  better 
understand   how,   and   under  what  conditions,    the  law 
modifies  their  behavior. 

What  problem  we  investigate,  and  hence,  what  we 
know  and  understand  about  any  activity,  person  and 
group  IS  a  function  of  the  perspective  within  which  we 
view  It.  It  is,  perhaps,  easier  for  most  people  to  consider 
sellers  and  consumers  of  illegal  products  as  deviants  and 
attribute  to  each  of  them  the  odious  symptoms  of 
patholog>\  Because  we  define  them  as  "different,"  we 
obscure  the  similarities  between  what  they  do  and  what 
we    do.    The    distributors    of    heroin    are    engaging    in 
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occupation-:  to  which  ihci  h.iM-  \:irMiiL'  ilcgrecs  of 
comniitnicni;  ihcy  :irc  iMifi.iycil  in  i.iiccrs  th:it  i:i\nKc 
sequcmi:il  luovcmcm  from  one  position  to  another  in 
the  occupation.il  system.  Ihc  movement  of  people  Ironi 
one  stage  to  another  depi-iuls  on  tluir  ahility  to  j;;iin 
access  to  other  positions.  Likewise,  tluir  movciiient  out 
of  an  occupation  depends  oii,  amonp  oil'cr  variables,  the 
costs  invohed.  People  m.i\  not  m  lessarily  like  \vh;it 
they  are  doinj;.  Init  they  caiuiot  (|uii.  for  the\  have  too 
much  at  st.ike. 

Defining  the  illcpil  sellers  as  criminal  or  sick  r.'ises 
the  questions  of  when  and  h(tw  thc\  became  that  way.  Is 
their  sickness,  or  crimin.ilit'. .  iir  botli  a  requirement  toi 
becoming  a  seller,  or  is  lluir  .sickness  a  product  or  the 
career  contingencies  tif  iheir  work?  .\re  pciiple  with 
heart  disease  recruited  foi  positions  o!  high  stress  in 
business,  or  is  heart  disease  .i  product  of  the  coiuliiioiis 
under  which  the\-  work  and  live?  Docs  the  '  patholog\ ' 
that  helps  cieate  doctors  into  addicts  e\ist  before  thc\ 
become  phv  sicians.  or  is  it  a  product  ol  stressful  work 
c<mditionsr  If  wc  focus  on  the  patlioiogies  of  legal  anvi 
illegal  consumers  ami  sellers,  it  is  ilitficult  to  answer  such 
questions.  I  lowe\'cr,  it  we  examine  how  people  are 
rceniitcd  tt>  use  or  sell  some  product  ami  the  ctmdition^ 
which  modify  their  behavicu'.  we  can  identiiv  the  cnicial 
events  which  make  ihcm  what  they  are  In  this  way,  the 
analysis  leads  to  a  better  uiuleist mding  i>f  the  people 
and  problems  we  arc  siud\  mg  an<l  of  the  simil.iritics  m 
conditions  and  relations  in  other  settings. 

This  docs  not  mean  that  wc  condone  their  activities 
(whether  legal  or  illegal).  It  does  mean,  hnwc\er,  that  we 
must  view  their  activii\  in  a  perspective  that  is 
uncloude«.l  b\  the  prei.iiling  moral  opinions  because 
these  opinions  are  part  ot  the  collcelivt  nature  of  tl>e 
problem,  and  because  it  is  precisely  these  opinions  th.it 
obscure  our  \-ision  and  obviate  clear  undcrstamling  of 
the  phenomen.i  under  eonsitleralion,  1>\-  focusing 
exclusivcK  on  the  "patliol<»gies''  ot  indi\  iduals,  we  fail 
to  undersi,ind  the  nature  ol  ilie  group  e^^ntc\t  within 
vi'hich  their  behavior  takes  place,  and  furthermore  we 
fail  to  underst.mii  the  nature  i>f  the  collective  enterprise 
of  which  tlie\  ari-  a  p,irt.  liie  .hi  ions  ot"  the  participants 
originate  more  from  tlun  Situated  .mil  complex 
interactions  with  each  other  than  from  the  intliviilii.il 
characteristics  of  each  member.  The  ct>llecti\"e  nature  of 
the  actions  surrounding  heroin  distribution  relcrs  to  the 
mtcraetions  of  all  the  people  involveil.  which  includes 
not  onlv  users  and  sellers  but  also  agents  i>f  social 
control. 

These  interconnectcil  and  combined  actions  center 
around  the  distribution  of  a  consumer  product.  Schclling 
(1967)   suggests  that  manv  of  the  economic  principles 


that  oper.it(  tn  Icgitii-'.'te  markets  operate  in  illegitimate 
maikels  as  well  To  sneecssfullv  mtive  a  prmiuct  from 
protli'.ecr  i.v  cimsumcr,  a  varierv  of  tasks  must  be 
performed.  Tile  products  must  be  packaged, 
standardi/ed,  shipped,  priced,  and  sold.  In  this  respect 
the  illicit  heroin  market  is  like  any  other  market.  Some 
ol  the  involved  people  concern  themselves  with  moving 
the  produei  successfully;  others  try  to  regulate 
(suppress)  tile  flow  of  the  product  to  the  consumer. 
Sometimes  these  two  parties  conflict.  The  manufacturer 
or  Seller  mav  be  interested  only  in  the  highest  rate  of 
return  on  ihc  investment  and  thus,  uses  the  lowest 
qiialitv  ,ind  cheapest  materials  to  make  the  product,  and 
then  sells  It  .'A  the  highest  possible  price.  The  regulators 
mav  he  cor.cerncd  with  the  qiialitv -price  differential  and 
attempt  to  vc-rce  the  sellers  to  adopt  a  more  equitable 
system.  Soi.h  consumer  products  arc  almost  totally 
unregulated  while  others  are  heavily  regulated.  More 
imporiantlv  .  i  few  arc  illegal  and  the  regulatory  agencies 
work  at  suppressing  its  distribution  and  sometimes  its 
eonsuinptioii.  In  all  of  these  instances,  the  joint  actions 
of  tile  participants  produce  a  set  of  Riles  for  successfulK' 
moving  the  i,oods. 

Ill  this  p.ipcr,  the  distribution  of  heroin  is  viewed  as 
a  form  of  collective  market  activity  operating  under  the 
constraint  of  illegalitv .  It  is  my  purpose  to  analyze  the 
collective  nature  of  heroin  markets  and  indicate  how  the 
decisions  and  practices  of  participants  have  similarities 
to  those  made  b\  participants  in  other  markets. 


I  he  d.it.i  on  which  this  report  is  based  was  gathered 
in  19o7  196S  ,ind  conies  from  interviews  with  patients 
at  the  .N'.I.WIi.  Clinical  Kescareh  Center  (one  of  the 
federal  nircoocs  hospitals).  Forth  Worth,  Te.\as  and 
tiom  fieldvvcrk  and  interviews  with  participants  in  the 
San  .\ntiMi;ii,  Texas  heroin  market.  (1  gathered 
avidiiional  ilaia  on  the  San  Antonio  heroin  market 
during  r.n  Icllowship  ^■ear  11974-19751  at  the  Drug 
.Vbuse  Council,  Washington.  DC.)  In  1967,  I  was 
working  at  the  Clinical  Research  Center  doing  an 
ecological  siudv  of  the  distribution  of  narcotics 
addiction  in  Sin  Antonio,  Texas  (Redlinger  Sc  Michel 
1970).  Seveial  of  the  findings  from  the  study  stimulated 
m\  interest  m  learning  more  about  the  structure  and 
dvnamics  ot  iMieit  markets  in  general  and  the  San 
.\ntonio  m.iiket  in  particular.  I  began  by  informally 
discussing  the  market  and  activities  in  it  with  some  of 
the  patients  a  I  the  hospital  who  were  from  San  Antonio. 
Iheir  willingness  to  talk  about  their  experiences  in  the 
market  and  to  provide  data  on  prices,  selling  and 
d.iv -to-dav    .ictiv  ities,  convinced  me  that  a  study  of  the 
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illicu  market  tiuild  be  done,  '.nipeius  to  Jii  the  snuh 
was  added  In  I  Inward  S.  lieeker  uhcii  Ik-  suggested  lli.it 
the  project  would  make  lor  .111  exeelleiii  dissertation 
lopie  since  at  tlus  time  I  was  pursuing  graduate  studies 
toward  a  Ph.D.  at  Northwestern  University.  Through  the 
timely  help  of  William  M.  Bates,  then  the  Director  of  the 
S>icial  Research  Unit  and  James  K.  Maddux,  tin  n  {.liicf 
of  the  N.I. Mil.  Clinical  Research  Center.  Von  Worth, 
le.vas,  I  was  rehired  and  allowed  to  devite  nn  time  to 
studj'ing  the  S.in  ,\ntonio  heroin  marke'. 

I  bcg-an  by  WTiting  most  of  tlie  frieiuls  ,ind 
■icquaintances  I  had  in  San  Aiiionio  who  knew  anything 
al>out  drug  use  in  the  city.  1  had  j.'iown  up  in  San 
Antonio  and  through  my  life  li.id  Inult  up  associations 
with  many  people,  some  ol  whom  knev.  noihmg  about 
dnigs  and  others  who  were  ilcc[i|y  iin  oK  evl  in  the  drug 
scene.  Through  m\  own  e.\pericnces  and  iliosc  of  people 
I  knew.  I  gained  parli.il  access  to  the  drug  in.irkets  in  San 
.•\nionio.  Having  acqiiamtanccs  who  are  involved  in  an 
activity  (or  have  been  involvcili  helps  grcativ  for  obvious 
reasons.  On  the  basis  of  friendship  and  past  experiences, 
people  are  more  likely  to  trusi  \  011  and  will,  in  most 
instances,  inrrculuce  you  to  01  hers  who  ma\  have 
Kiluablc  information. 

I  decided  to  tell  all  the  people  I  talked  to  what  I  was 
doing,  who  I  was  and  why  I  was  doing  11.  I  thought  that 
«<HiId  reduce  suspicion  when  I  a^kcil  "dumb"  (piestions, 
or  questions  ihe  .inswcrs  lo  which  "ever\(uu"  involved 
in  the  drug  market  would  know.  I  urthermore,  when  I 
met  new  informants  I  rold  them  ih.it  I  wanted  an 
account  of  what  "really  goes  on"  or  the  "tnie  stor\'." 
for  a  discussion  of  all  of  thcjc  issues,  see  Becker 
I ''68a.)  Of  course,  what  the  true  storv  is,  is  the  account 
of  the  informant's  perception  of  what  haopeneil. 

In  addition,  I  thoroughly  analy/ed  the  file  data 
bom  the  hospital  and  the  official  statistics  generated  b_v 
ihe  staff.  In  many  eases,  the  official  .ccouius  on  the 
viiiie  person  at  iwii  different  times  were  in  conlliet,  and 
"1  some  cases,  the  same  account  contradicted  itself. 
Ilcuvever,  nian\  useful  matci  ills  can  be  found  in  official 
siatistics.  Besides  the  names  of  individuals,  there  arc 
casual  references  to  prices,  conditions  of  first  use,  etc. 

In  inteniewing  at  the  hospital,  I  did  not  conduct 
sessions  in  the  way  other  intenicwcrs  did  Ihe  general 
pr.ictice  was  to  bring  the  paiienrs  over  lo  the 
administration  building,  sit  them  down  in  the 
inten  iewer's  office  and  fire  questions  at  them.  1  decided 
iliat  it  the  hospital  itself  was  .in  unnatural  environment, 
ilic  administr.itKui  building  (where  the  patients  are  never 
■illowed  to  go)  is  even  more  so  an  unnatural 
unironnient.  I  decided  to  try  i.i  d(i  most  of  nn  hospital 
interi'icws  on  the  wards  in  order  to  be  !n  "their  world  " 


Later  on,  I  decided  to  test  the  proposition  about  the 
"iinnaturalness"  of  the  environment  by  interviewing  the 
same  patients  in  both  places.  However,  1  could  not  ask 
them  the  same  questions  twice,  so  I  decided  to  use  other 
measures,  lor  example,  the  length  of  the  answers  was 
about  twice  as  long  and  the  detail  far  superior  for  the 
ward  data  as  oppo.sed  to  the  administration  data. 

While  1  was  working  in  the  field,  I  operated  out  of 
the  field  Research  Unit  of  the  CRC.  (For  a  report  on 
this  activitv.  see  Maddux,  Berliner  &  Bates  1971.)  I 
started  out  interviewing  respondents,  riding  and  walking 
around  with  informants  (i.c  ,  more  observation  than 
p.irticipation),  and  using  a  variant  of  the  key  informant 
appro.ich.  The  key  informant  approach  is  one  in  which 
ilic  researcher  finds  people  who  know  all  about  what  is 
going  on:  the  variant  I  used  was  the  "long  time 
p.irticipant"  approach.  L  decided  to  find  consumers  and 
dealers  in  drugs  that  had  been  around  for  a  longtime.  I 
originally  wanted  to  gather  some  historical  data,  but  the 
result  of  the  project  was  to  gam  access  to  not  only 
historical  data,  but  in  addition  to  others  very  deeply 
involved  in  the  drug  business.  A  critical  variable  for  the 
held  worker  is  the  status  of  key  informants  vis  a  vis 
their  societv.  l-oi  deviant  groups  this  means  that  key 
inlormants  ma>  be  "in"  on  everything  or  not.  it  also 
means  that  while  thev  possess  the  knowledge  the  field 
worker  desires,  association  with  the  informant  may 
inhibit  access  to  others  in  the  society.  That  is,  the  image 
ind  status  the  intormant  has  in  the  community  may  pass 
onto  the  researcher  so  that  the  informant  may  be  viewed 
as  a  rat  or  a  savior.  I  was  lucky.  I  found  some  key 
informants,  people  who  had  been  around  a  long  time; 
were  known  and  respected.  The\-  helped  me  gain  access 
t;i  dealers  and  iiseis  I  might  have  otherwise  missed. 

M  the  end  of  my  field  work,  I  had  collected 
nineteen  inten  lews  with  users  and  dealers  of  heroin,  plus 
a  considerable  amount  of  observational  field  notes.  In 
addition,  I  h.ul  inicrvicws  with  local  social  workers  and 
narcotics  agents.  Ihis  was  buttressed  by  interview  data 
from  other  drug  users  and  distributors  (principally 
marijuana  dealers).  From  the  hospital  population.  1 
collected  data  on  60  patients  and  interviewed  21  users 
and  dealers  from  San  Antonio.  Actually,  it  is  difficuk  to 
classify  users  as  "users"  because  like  most  consumers 
they  have  consumed  more  than  one  product.  Likewise,  a 
marijuana  user  ma\  have  tried  heroin  in  the  past.  The 
above  cla.ssificaticm  is  based  on  the  "product"  of  their 
choice  or  the  piiman.  product.  The  same  kind  of 
classification  pioblein  arises  when  a  retailer  of  heroin  is 
also  a  consumer,  or  .1  wholesaler  has  also  been  a  retailer. 
I  decided  to  classity  them  b\  their  "highest"  level.  That 
IS.   It    they    were   .ilso   retailers,    ihev    were   classified   as 
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retailers  (although  they  were  iilsn  used  as  datum  for 
consumers).  If  people  had  retailed  both  marijuana  and 
heroin,  I  classified  them  as  heroin  retailers  even  though  I 
used  marijuana  dealing  for  datimi.  Thus,  the  data  for 
each  section  of  the  paper  varies  on  the  ^asis  of  tliis 
classification  systcin.  Furthermore,  if  "runners"  or 
"mules"  were  also  users,  they  were  classified  as  users  (in 
accordance  with  the  drug  of  cimicc),  hut  their  work 
actnity  was  also  analv/ed. 

,S  1  ANDARUIZAIION 

Standards  aid  uniformitN-  and  precision  in  marketing 
a  product.  rlic\  allow  eas\  identification,  provide  for 
equal  portions  and  maintain  equality.  StaniLuds  may  be 
private  (.e.g..  a  private  businessperson  decides  to  package 
goods  a  certain  way),  or  general.  General  standards  are 
those  which  arc  applicable  to  all  the  manuf.'>cturers. 
wholesalers  and  rcta;lers  selling  a  given  product 

The  illicit  heroin  market  is  somewhat  regulated  b\ 
the  government.  Hy  enforcement  policies  and  practices 
the  government  reduces  the  quality  of  the  drug  and 
increases  the  possibility  of  consumer  contamination. 
However,  the  prime  regulator  of  standards  is  rhc  market 
itself.  As  a  result  of  its  illcgalitx ,  certain  standards  and 
practices  arise  to  provide  for  the  easy,  efficient  and  safe 
movement  of  the  product  to  the  ci>nsumer.  !  lowevcr,  it 
is  only  in  areas  th.it  are  critical  to  moving  the  goods  that 
market-wide  standards  develop.  Knowledge  of  these 
standards  promotes  a  much  better  perspective  on  the 
nature  and  organization  of  the  illicit  heroin  market. 

(Quality 

rhe  qualit\'  of  any  product  is  a  measure  of  how- 
good  it  is  relative  to  simil.ir  products,  or  to  an 
established  standard.  In  legitimate  markets,  the 
government  has  set  up  minimal  requirements  that  each 
unit  of  the  product  must  equal  t»r  surpass. 

This  is  not  true,  however,  in  the  illicit  narcotics 
market.  Wholesalers  and  retailers  arc  often  uncertain  of 
the  quality  of  their  prtiduct,  .md  the  consumer  is  almost 
always  denied  knowledge  about  the  product.  There  are 
no  labels  specif\-ing  quantity  or  qualit\': 

One  time  I  bought  some  stuff  from  Juan;  he 
said  it  was  the  best  he  ever  had.  Well.  I  was  usin' 
about  ah'  gram  then,  so  1  fixed  about  half  |of 
the  gram  he  sold  me]  .  I  went  unconscious  man; 
1  almost  died,  F.verj'time  you  fix,  you're  takin' 
your  life  in  \our  hands. 

The  qualit)'  of  heroin,  in  general,  varies  with  the 
purity  of  the  drug.  The  higher  the  percentage  of  heroin 
is,  or  the  lower  the  pcrccnt.age  of  adulterants  is,  the 
higher  the  quality.  1  he  qualit\  of  heroin  is  not  critically 


iniportani  to  the  successful  movement  of  the  product 
from  the  manufacturer  to  the  consumer.  Producers, 
wholesalers  and  retailers  may  or  may  not  be  adding 
adulterating  substances  to  their  product.  For  consumers, 
this  kind  of  variation  is  dangerous  because  they  may 
overdose,  or  be  poisoned  or  otherwise  harmed  b\'  the 
adulcrant.  Data  on  the  quality  (i.e..  purity)  of  heroin 
bc'ng  distributed  in  San  Antonio  market  became  fairlv 
easy  to  defrmine.  In  1968.  local  agents  began  sending 
heroin  seized  in  raids  to  state  laboratories  where  the 
qualit\'  was  anaK /cd.  Thus,  local  agents  have  reports  on 
the  purity  of  the  drugs  the\  sei/c.  Consumers  are  a 
valuable  source  ol  data  because  the\  must  judge  quality 
with  each  use. 

rhc  iirst  m.ijor  variations  in  the  heroin/adulterant 
ratio  occurred  during  the  Second  World  War.  Because  of 
the  disruption,  heroin  was  scarce  and  sellers  adulterated 
It  hberalU  . 

I  was  working  then  for  a  dealer  who  had  stored 
up  five  kilos  of  stuff.  We  would  cut  each  kilo 
into  two;  then  I  would  t;ike  the  ounces  and  sell 
them.  The  gu\S  I  sold  to  were  cutting  each 
ounce  into  two.  It  was  bad. 

Toward  the  cml  of  the  war.  there  was  an  influx  of 
Mexican  heroin,  ami  the  percentage  of  heroin  rose.  In 
;idditi.,n.  after  the  war  F.uropean  channels  were 
reestablished  and  percentages  rose  somewhat.  Mexican 
suppliers  did  not  cut  their  product  because  "it  wasn't 
worth  the  cffLirt."  rhe\'  were  making  excellent  money 
on  uncut  heroin  and  that  additional  task  would  have 
yielded  increased  workloads  for  a  small  rise  in  profit. 
Furthermore,  after  the  end  of  the  war,  there  was  a  large 
decrease  in  demand  by  the  armed  .seiTices  in  this  country 
.lOd  other  countries  for  morphine  and  other  opiates. 
Thus,  there  w.as  a  l.irgc  influx  into  the  market.  Suppliers 
had  more  than  enough  of  the  product  and  did  not  need 
to  .ulj  to  their  storage  and  transportation  problems. 
Importing  ten  ovmces  can  be  accomplished  bv  a  single 
person,  but  importing  the  equivalent  of  ten  ounces  when 
It  has  been  adulterated  ma\'  require  more  people  and 
work. 

After  the  Daniel  hearings  in  1955,  leading  to  the 
arrest  and  conMction  of  most  big  wholesalers  in  San 
Antonio,  the  c|ualit\'  of  heroin  began  fluctuating 
erratically.  Some  of  the  importers  supoenaed  by  the 
government  left  the  country  and  settled  in  Mexico;  they 
proceeded  to  import  heroin  after  cutting  it,  while  other 
dealers  were  still  importing  uncut  heroin.  The  purity  has 
continued  to  fluctuate  since  then. 

The  average  percent  of  heroin  per  capsule  in  San 
Antonio  during  1967-1968  was  20-25  percent.  However, 
the     range     ot     variation     was     quite     wide.     When     I 
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interviewed  the  head  of  the  local  narcotics  squad,  he 
showed  me  the  reports  on  the  percentages  of  heroin 
contained  in  capsules  seized.  Some  of  the  capsules 
confiscated  were  over  80  percent  pure  while  others  were 
only  13  percent  pure.  The  lieutenant  explained  that  the 
capsules  that  were  80  percent  pure  had  been  appearing 
lately  and  that  the  seller  they  arrested  must  have  bought 
them  from  a  wholesaler  who  did  not  cut  the  heroin. 
Usually  the  percentage  does  not  range  that  high;  the 
upper  limit  was  generally  about  60-65  percent.  During 
the  period  beginning  in  January,  1974  and  ending  in 
June,  1974.  heroin  sold  on  the  street  varied  from  a  low 
of  1.0  percent  pure  to  a  high  of  45.5  percent.  Overall, 
while  the  purit>'  of  the  drug  has  declined,  it  is  still 
considerably  higher  than  in  many  other  cities. 

Weights  and  Measures 

Since  the  illicit  drug  market  does  not  fall  under  the 
jurisdiction  of  agencies  contrcilling  weights  and 
measures,  the  quality  and  quantity  of  supposedly 
identical  products  fluctuate.  In  legitimate  markets,  the 
seller  is  bound  by  law  to  a  certain  standardized  weight. 
Grains,  grams,  ounces,  pounds  and  kilograms  are  terms 
used  to  denote  exact  standardized  measures.  These  same 
terms  are  employed  in  the  illicit  heroin  market  by  users, 
sellers  and  police  officers.  However,  in  the  heroin 
m.irket,  the  terms  do  not  denote  exact  measures.  The 
definitions  apply  onlv  to  umiti  heroin;  cutting  will  be 
discussed  later. 

A  Standard  kilogram  weighs  2.2  pounds,  but  a 
kilogram  of  illicit  heroin  can  vary  between  2.0  pounds 
and  2.4  pounds.  Usually  the  kilogram  weighs  2.2  pounds 
or  below.  A  Standard  kilogram  contains  33.3  ounces, 
but  for  heroin  dealers  selling  ounces,  a  kilogram  can 
yield  from  30  to  50  ounces  which  are  then  broken  into 
grams.  In  each  standard  ounce,  there  are  thirty  grams, 
hut  heroin  dealers  easily  obtain  35.  and  some  go  as  high 
as  60  grams  per  ounce. 

See,  I  would  buy  a  couple  of  ounces  and  bring 


them  back  here  [San  Antonio]  .  Then  I  would 
break  them  down  into  grams;  1  could  get 
thirty-eight  grams  out  of  each  of  them. 
(Oh,  I  think  I  see.  You  would  cut  them,  huh?) 
Shit  no,  I  don't  believe  in  that.  1  would  just  cut 
an  ounce  into  thirty-eight  grams;  sometimes  I 
could  only  get  thirt)'-five  if  it  was  a  short  ounce. 

Grams  are  then  packaged  into  capsules  which 
contain  about  a  grain  of  heroin.  A  Standardized  gram  is 
equal  to  15  grains;  a  seller  usually  gets  19  to  20  "grains" 
or  capsules.  Thus,  by  the  time  the  product  reaches  the 
ultimate  consumer,  it  may  be  more  or  less  than  the  seller 
chums,  and  it  is  usually  less.  For  convenience,  the  data 
arc  summarized  in  Table  1. 

1  would  like  to  emphasize  that  the  particular 
weights  and  measures  associated  with  the  terms  may  be 
peculiar  to  the  San  Antonio  market.  For  instance,  in 
some  markets,  the  measure  "spoon"  is  used  to  denote 
(roughly)  a  measure  of  ten  capsules;  the  words  paper, 
deck  and  bag  refer  to  amounts  of  heroin  varying  from 
one  to  fifteen  grains. 

A  prime  source  of  the  variation  is  the  use  of  visual 
estimation  by  wholesalers  and  retailers.  They  package 
what  "looks  like"  a  gram,  or  a  grain.  Similar 
observations  have  been  made  for  the  marijuana  market 
in  San  Francisco.  It  would  seem  that  standardization  by 
weight  is  a  luxury  for  the  consumer's  benefit  since  again 
exact  measures  are  not  cnicial  to  safely  moving  a 
product  through  channels. 

Cutting 

Dealers  ma\'  or  may  not  cut  drugs  largely  depending 
on  their  views  on  the  cthicalness  of  the  practice. 
.  Shit   no;  no  right  guy  does  that   (cut  drugs] , 
only  mother  fuckers.  The  stuff  was  pure,  man, 
about  seventy  percent. 

Sure   I   cut   it    [heroin].  I'm  in  this  for  profit. 
Anyway,  my  stuff,  after  I  cut  it,  is  still  strong. 

Cutting   refers   to   adding  powders  of  similar  color  and 


TABLE  1 

APPROXIMATE  WEIGHTS  AND  MEASURES 
OF  THE  ILLICIT  DRUG  BUSINESS 


Amount 

Standard  Equivalent 

Market  Equivalent 

Kilogram 

2.2  pounds  or 

2.0-2.4  pounds, 

3  3.3  ounces 

30-50  ounces 

Ounce 

30  grams 

30-60  grams 

Gram 

15  grains 
or  capsules 

18-20  capsules 
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consistency  tu  the  heroin.  There  are  a  variety  of  cutting 
agents  availahlc.  Most  dealers  use  mi!l<sugar  or  lactose 
because  it  is  inexpensive  and  drugstores,  supermarkets, 
etc.,  do  not  keep  records  of  sales.  One  of  the  drawbacks 
of  lactose  is  that  it  does  not  taste  like  heroin.  Quinine  is 
a  far  superior  cutting  agent  because  it  does  taste  bitter 
like  heroin.  However,  the  Federal  liureau  of  Narcotics 
(now  D.E.A.),  and/or  local  squads  check  quinine  sales. 
The  bitterness  of  the  taste  of  quinine  .ind  its  snnilaritv' 
to  heroin  enable  the  seller  to  cut  much  more  heavily 
than  is  possible  with  other  adulterants. 

Since  some  sellers  cut  their  product  and  others  do 
not,  standardization '  of  quality  and  quantity  is 
e.tccedingly  difficult.  For  example,  a  seller  has  a  gram  of 
heroin  and  breaks  it  into  twcury  uncut  capsules,  while  a 
different  seller  has  a  gram  of  heroin  and  adds  about  a 
gram  of  quinmc.  This  gram  becomes  two  grams,  or  40 
capsules,  but  the  quality  of  the  product  is  reduced  in 
half.  About  half  of  the  dealers  I  talkeil  to  did  not  cut 
their  product  on  the  basis  that  it  was  not  ethical.  In 
aiidition,  they  desired  their  customers  to  have  the  "best" 
stuff.  That  is,  they  had  pride  m  their  product.  Still 
another  reason  for  not  cutting  or  only  slightly  diluting 
one's  drugs  is  that  sellers  at  prccecding  levels  of  the 
market  may  have  already  done  so,  and  the  heroin  cannot 
"take"  another  cut. 

Sizes  and  Shapes 

Size  and  shape  are  common  ways  to  standardize 
products.  Eggs,  for  instance,  .are  sized  from  "pccwee"  to 
"jumbo"  and  the  price  increases  with  the  content.  Pipe 
tobacco,  although  standardized  by  weight,  is  also 
standardized  by  the  size  of  the  container  it  comes  in  as 
are  many  other  products.  This  facilitates  transactions 
between  consumers  and  sellers.  The  consumers  recognize 
the  size  they  want,  and  because  it  is  standardized  the 
seller  docs  not  have  to  count  out  for  each  customer  the 
amount  desired.  In  the  illicit  diug  market, 
standardization  by  size  and/or  shape  of  the  product  is 
customary  Illicit  drugs  arc  known  to  consumers  by  their 
size  and  shape  similar  to  the  ways  in  which  grocer\- 
shoppers  know  soaps  and  cigarettes  bv  size.  Heroin  is 
usually  standardly  sized  and  shaped.  In  San  Antonio 
from  1967-1968,  a  grain  of  heroin  was  .always  contained 
in  a  number  five  gelatin  capsule. 

1  alwavf  put  caps  in  these  (number  five  gelatin 

capsules]  .  Ever>body  knows  what  this  is,  see?  A 

gu)-  comes  up  and  he  wants  stuff  and  I  give  him 

caps  and  he  knows  what  they  are. 

The  size  of  the  container  for  grams  of  heroin  is  variable. 

The    container    varies    in    length,    width     and     depth. 

depending  on  who  is  doing  the  wrapping.  In  general,  it  is 


a  semi-square,  an  inch  to  an  inch  and  one-fourth  by  an 
inch  and  one-half  to  two  inches.  The  container  for 
ounces  is  also  a  semi-square. 

Just  as  in  legitimate  markets,  the  size  and  shape  of 
the  product  or  its  container  facilitates  purchase  in  the 
illicit  heroin  market.  By  a  standardized  shape,  the 
consumer  can  associate  the  desired  amount  with  the  size; 
the  seller  does  not  have  to  measure  each  portion  and 
valuable  time  is  not  wasted.  Of  course,  size  and  shape  are 
intimately  related  to  the  form  of  packaging. 

Packaging 

Packaging  is  a  marketing  tool  that  performs  a 
necessan.-  and  important  function  in  the  movement  of 
goods.  The  forms  and  types  of  packaging  are  influenced 
by  a  variet\'  of  factors,  some  of  which  are  the  amount 
and  kind  of  product,  protection  of  the  product, 
reduction  of  distribution  costs  and/or  risks,  and  mode  of 
transportation  and  storage.  Rarely  does  the  consumer  of 
.in  illicit  drug  find  a  label  specifying  who  made  it,  how 
much  there  is.  etc.  In  the  first  place,  the  seller  does  not 
need  advertisements  that  illegal  activities  are  occurring 
and  secondly,  labels  are  a  luxury  for  the  benefit  of  the 
consumer.  They  do  not  facilitate  the  movement  of 
heroin  as  thev  do  legitimate  products.  Nevertheless, 
there  are  customary  ways  of  packaging  heroin. 

Grains,  c^r  caps  were  alwa\s  packaged  in  number  five 
gelatin  capsules.  The  capsules  W""e  then  additionally 
packaged  for  two  reasons.  Gelatin  capsules  when  in 
contact  vritli  moisture  dissolve,  and  if  this  happens  the 
product  is  not  suitable  for  sale.  In  this  case  packaging 
functions  to  protect  the  product.  Secondly,  because  it  is 
illegal  to  possess  heroin,  the  seller  must  always  be  ready 
to  be  relieved  of  the  product.  However,  the  seller  does 
not  want  to  lose  it,  but  retrieve  it  at  a  safer  time.  The 
"fingerstall"  accomplishes  both  of  these  purposes.  It  is  a 
piece  of  rubber  shaped  like  the  end  of  a  surgical  glove  or 
balloon,  and  is  moistureproof.  It  is  tied  tighdy  at  the 
open  end  with  a  sturdy  nibberband.  Thus  when  the 
seller  is  holding  the  fingerstall  full  of  capsules,  hand 
moisture  does  not  get  into  the  product.  Furthermore,  if 
the  police  arrive  all  the  seller  has  to  do  is  swallow  the 
fingerstall  and  it  is  disposed  of  but  retrievable.  In  effect, 
the  body  acts  as  yet  another  package.  The  fingerstall  has 
the  added  advantage  of  bemg  reclosable  much  like  a 
prescription  bottle.  Thus,  the  fingerstall  functions  to 
protect  the  product  and  to  reduce  the  risk  involved  in 
selling.  It  performs  the  necessary  functions  of 
minimizing  cost,  facilitating  purchase  and  easy 
disposabilitv.  The  last  function  is  dictated  by  police 
enforcement  patterns.  In  addition,  the  fingerstall  is 
unobtrusive,    something    desired    by    the    seller    in    the 
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market.  This  is,  of  course,  m  direct  contrast  to  packaging 
in  legal  markets  where  sellers  wish  the  package  to  be 
attractive,  attention-getting,  ami  inrormativc.  Grams  are 
usually  packaged  cither  in  notebook  paper  or  Saran-type 
wrap,  and  then  scotch  taped.  The  paper  is  folded  to 
retard  spillage,  the  tape  functions  as  a  scaler.  Saran-type 
»Tap  is  a  superior  packaging  material  because  it  is 
moisture  proof;  however,  its  unit  cost  is  greater.  In 
addition,  the  wrap,  like  gelaiiii  capsules,  lets  the 
customer  see  the  product  which  facilitates  purchase 
{especially  on  the  street).  Ounce*;  that  arc  sold  in  the 
market  arc  .ilso  packaged  m  Saran-type  wrap  or 
notebook  p.ipcr. 

Ounces  and  kilograms  transporictl  to  the  market  are 
variably  packaged.  I'hc  mode  i>f  p.ickaging  depends  on 
the  method  of  transportation  and  importation.  With 
regard  to  ounces,  if  the  importer  is  "walking"  the 
pmduct  over  the  border,  the  package  may  take  two 
lorins.  The  first  is  again  Saran-t\pe  wrap  or  notebook 
paper  taped  to  some  part  of  the  carrier's  body. 
Saran-type  wraps  arc  superior  primariU  bcc.iusc  of  the 
possibility  of  the  perspiration  of  the  carrier.  Ibe  second 
pack.iging  method  is  similar  to  the  fingerstall.  The 
product  is  placed  into  a  rubber  container  and  swallowed 
by  the  carrier  (or  concealed  in  some  other  cavity  of  the 
body).  The  carrier  then  becomes  an  additional  container 
that  protects  against  product  loss  (through  confiscation). 
The  second  mcthoil  is  far  superior  t(>  the  first  because 
the  packaging  is  more  sturd\ .  It,  however,  the  carrier 
cro.sses  the  border  where  it  is  not  attended  by  custimis 
officials,  then  simple  Saran-type  wrap  packaging  is  all 
th.it  is  necessary. 

Kilograms  arc  usualU  pack.iged  m  two  ways.  The 
first  is  nothing  more  than  a  sturdy  bag  that  the  carrier 
places  on  the  seat  of  the  vehicle.  This  method  usuall) 
accompanies  unattended  border  crossings.  Ihc  second 
involves  some  sort  of  concealment  and  thus  additional 
precautions.  One  variant  is  to  place  the  product  in  a  fake 
gasoline  tank  requiring  aildiiiunal  wr.ipping  in 
moisru reproof  material.  Another  method  is  concealing 
the  product  in  the  spare  tire  which  becomes  an 
additional  package:  another  is  to  t.ipe  the  kilogram  in 
vaned  amounts  to  parts  of  the  tar  body.  This  requires 
n».)t  only  sturdy  tape  but  wear-resistant  wrapping.  One 
last  variant  used  when  the  product  is  brought  intti  the 
market  is  a  basic  paper  wrap  cont.iincd  in  a  suitcase,  or  a 
h()llowed  portion  of  it. 

Although  packaging  in  illicil  marketing  plays  the 
same  role  and  performs  the  same  functions  m  legitimate 
markets,  there  are  some  differences.  The  constraints  of 
illegality  modify  what  is  most  desired  from  the  package. 
Legitimate  sellers  want  high  visibilit\'  while  heroin  sellers 


desire  low  visibilitv  and  maximum  rctricvability.  The 
major  risk  for  legitimate  sellers  comes  from  violating 
packaging  laws  while  heroin  sellers  are  subject  to  arrest 
for  having  their  product  with  them.  They  desire  a 
package  which  will  aid  them  to  move  the  product  safely 
and  efficiently  to  the  consumer  as  do  legitimate  sellers, 
but  they  desire  additional  properties  because  of  the 
illcgalit\'  of  their  businesses. 

CONSUMERS 

Consumers  and  sellers  make  the  market  work. 
Without  either  of  them,  the  market  would  not  exist. 
They  arc  the  people  who  plav  the  roles  necessary  for  the 
existence  and  mainienance  of  any  market.  It  is  their 
interactions  with  each  other  which  produce  the 
networks  throiigli  which  the  product  moves.  For  the 
market  to  survive,  people  must  be  recruited  to  play  the 
necessar)'  roles,  and  in  addition,  once  recruited,  must  be 
induced  to  pla\  their  roles  over  time. 

C^onsunicrs  .irc  people  or  households  who  buy 
products  for  their  personal  or  family  use  (Beckman  & 
Davidson  1967  93).  They  make  choices  between 
products;  these  choices  ma)'  be  unconscious  or 
conscitius,  voluiuary  or  coerced,  and  the  nature  of  the 
choice  may  change  over  time.  For  example,  consumers 
of  tobacco  initi.illv  make  the  choice  to  consume 
volitionalK  (thci  ;iic  not  coerced,  but  make  the  choice 
on  their  o«m).  However,  after  a  period  of  steady 
consumption,  the  product  effects  physiological  changes 
which  in  some  cases  make  it  necessary  for  consumers  to 
consume  I  lie  "nicotine  fit"  is  a  well  known  term 
describing  the  beli;iviiir  of  tobacco  consumers  who  are 
past  their  "time"  of  consumption.  They  have  a  habit 
which  gives  stimulus  to  automatic  spending  where 
careful  consideration  is  absent.  It  is  only  when  they 
cannot  obtain  their  brand  that  decision  making  is 
necessary  and  some  (^thcr  brand  is  substituted.  However, 
tobacco  users  arc  not  characteristically  identified  in 
terms  of  their  tobacco  use;  in  terms  of  their  habit. 
Sociologically  speaking,  tobacco  use  is  not  a  "master 
role"  designating  a  master  status  (Hughes 
1945:353-359).  Consumption  of  tobacco  is  not  offically 
defined  as  moralK  reprehensible  and  the  consumers  of 
tobacco  are  not  defined  and  labelled  as  deviants. 

Consumers  of  heroin  arc  defined  as  and  considered 
deviants  and  then  product  of  choice  is  illegal.' Possession 
of  heroin  in  particular  and  opiates  in  general  without 
prescription  is  punishable  by  fine  and  imprisonment,  and 
heroin  consumers  are  regarded  as  "addicts."  Heroin 
consumers  are  labelled  on  the  basis  of  consumption  and 
arc  attributed  all  sorts  of  motives  (usually  pathological) 
for    their    use;    they    arc    defined    as   sick    and    having 
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inadequate  personalities  (see.  for  instance,  Ausubcl 
1958:33-56;  Gibbons  !96K;422-426).  Lindesmuh 
(1947),  among  others,  challenges  this  notion  and 
indicates  that  drug  users  naay  be  judged  sick  on  the  basis 
of  their  consumption.  That  is,  an\f»ne  who  would 
consume  heroin  wttst  be  sick. 

Becoming  a  Heroin  User 

In  San  .-Xntonio,  not  ever)  tine  can  become  a 
consumer  of  heroin,  potential  users  have  differential 
access  to  purchasing  the  product.  Heroin  is  distributed 
through  friendship  and  acquaintanceship  networks,  and 
because  of  the  animosity  bct.vcen  lilacks,  Anglos  and 
Mexican-Americans,  friendships  usually  do  not  extend 
across  ethnic  boundaries.  I-urthermore, 
Mexican-Americans  control  the  distribution  of  heroin, 
and  in  general,  do  not  like  to  sell  to  lilacks  and  Anglos 
largel)'  because  they  view  them  as  untriisrworth\'.  Thus. 
Mexican-Americans  have  greater  access  to  hert>in  than  do 
Blacks  and  Anglos. 

Feldnian  (1968)  has  suggested  that  a  crucial  variable 
for  "dnig  expenmentation"  is  available  role  models. 
Specifically,  one  role  model  that  increases  the  tendcnc\ 
to  experiment  is  the  stand-up  cat.  The  stand-up  cat  or 
"macho"  is  the  tough,  cool,  suave  individual  who 
demonstrates  his  toughness  and  is  respected  for  it 
(Feldman,  19681  32-1  34).  "When  drugs  arc  introduced 
into  a  neighborhood,  the  first  users  seem  to  be  older 
adolescents  whose  stand-up  cat  reputations  have  been 
indisputabK-  earned"  (Feldman  1968133).  Likewise. 
Sutter  states  that  potential  consumers  are  drawn  into  use 
"not  merely  out  of  a  desire  to  use  narcotics,  but  out  of 
admiration  for  a  particular  addict  and  the  attraction  of 
his  life  world"  (1969814).  Carey  (1968  52)  makes  a 
similar  suggestion  for  initial  marijuana  use;  individuals 
will  try  marijuana  when  the)*  are  introduced  to  it  by 
someone  they  hold  in  esteem.  Bourne  (1963)  makes  a 
much  more  general  statement  of  the  influence  peers  and 
available  reference  groujis  have  on  potential  ctmsumers. 
Suneying  studies  of  consumer  behavior  in  legitimate 
markets.  Bourne  concludes  that  for  cars,  cigarettes,  beer, 
and  drugs,  reference  groups  have  a  strong  influence  over 
the  product  and  brand  selected  (1968  248-249). 

For  potential  consumers  in  San  Antonio,  the 
decision  to  initially  try  heroin  is  influenced  by  the  status 
of  the  introducer.  In  the  majority  of  instances,  friends 
and/or  members  of  the  user's  family  introduce  the 
consumer  to  the  drug.  Rarely  are  potential  consumers 
solicited  by  unknown  addicts  and  pushers,  if  there  is  an)- 
solicitation,  the  potential  consumer  usually  does  it  and 
the  addict  or  seller  is  alwa)S  a  friend.  The  neophyte  tries 
heroin  for  a  variety  of  reasi)ns.  Man)'  express  a  desire  to 


use   it   for   recreational    purposes   or   to   try   it  out  of 

curiosity.  Others  begin  use  for  medical  reasons  (f.^  .  as  a 

p.iin    killer    and    tranquilizer).    Frequently,    those    who 

begin   heroin   consumption  for  medical  purposes  do  so 

because    they    have    physical    problems    which    hinder 

normal  activity.  One  such  problem  is  being  hungover: 

I    had    to    go    to    work    and    i    was    sick    from 

drinkin'.  This  guy  told  me  I  shouldn't  drink  so 

much   and   then  said   he  could  get  rid  of  my 

hangover.     1    started    shooting    to    get    rid    of 

drinkin'. 

In     other     instances,     stressful     emotional     situations 

promote  heroin  use: 

My  wife  and  I  got  into  a  fight  and  I  hit  her  in 
the  stomach,  and  she  had  to  go  to  the  hospital. 
She  had  a  miscarriage;  man,  I  felt  guilty.  My 
mother  was  telling  me  I  was  fucked  up  and  that 
didn't  help,  )'ou  know,  because  she  was  all  that 
reallv  mattered  to  me  besides  my  wife.  That 
really  shook  me  up  and  I  was  really  upset.  So  I 
went  out  and  took  a  fix. 

The  initial  use  of  heroin  for  the  majority  of  consumers 
takes  place  as  a  group  activity,  and  the  group  exerts 
pressure  on  the  neophyte  to  accept  its  definitions  of  the 
dnig's  effects.  Kxpericnced  users  usually  administer  the 
drug  to  the  beginner.  After  the  first  shot,  many  users 
become  nauseous  and  vomit,  and  most  of  them  define 
the  initial  sickness  as  undesirable.  The  neophvte's  friends 
will  aid  the  neophyte  m  redefining  the  "sickness"  as 
"pleasant"  and  aid  the  neophyte  in  seeing  that  the 
sickness  is  onl)  a  temporary  effect  of  the  drug.  What  is 
crucial  for  use  to  continue  is  the  acceptance  of  the 
definition  of  the  sickness  as  temporary  and/or  pleasant. 
If  at  this  stage  of  becoming  a  consumer,  users  associate 
the  drug  with  unpleasantness,  they  will  usually  cease 
consumption.  In  some  instances  they  may  experiment 
with  the  drug  two,  three  or  even  four  times,  but  as  long 
as  they  cannot  succeed  in  not  "getting  sick"  and  as  long 
iis  thev  cannot  "see"  the  sickness  as  desirable,  thev  will 
not  ctmtinuc  use.  In  additon,  the  user  must  define  the 
other  effects  of  the  drug  as  desirable.  Heroin  produces  a 
number  of  effects  which  include  itching  and  kind  of  a 
tingling,  drowsiness  and  a  state  of  relaxation.  If  the  user 
cannot  accept  the  definition  of  the  effects  as 
pleasurable,  consumption  is  ceased.  Even  if  the  user 
perceives  the  effects  of  heroin  as  pleasurable,  use  may 
not  be  continued  on  a  regular  basis. 

There  is,  of  course,  group  pressure  to  define  the 
effects  as  pleasurable.  (On  this  topic,  see  Akers,  Burgess 
&  Johnson  1968.)  Heroin  use  in  some  cases  gains  the 
consumer  prestige  "After  I  fixed  my  brother  said  to  me, 
'Now  you're  a  man'."   In  another  perspective,  Feldman 
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(1968;  134)  uTitcs  that  leaders  "cajole,  entice  through 
withholding,  or  employ  any  miinber  of  other 
physiological  inducements  that  make  drug  use  sound  and 
look  attractive  to  action-seeking  friends  who  want  in  on 
reckless  fads.  The  side-bet  on  winning  a  reputation  as  a 
stand-up  cat  seems  to  explain  the  literal  rush  toward 
beginning  drug  use  when  heroin  is  first  introduced  into  a 
slum  neighborhood."  In  any  case,  for  consumption  to 
continue,  the  user  must  like  the  effects  of  heroin  better 
than  the  effects  of  other  products  li't;..  iiiarijuana). 

C-'on tinning  Consumption 

Once  the  user  decides  th.n  the  product  of  choice  is 
heroin,  the  problem  of  financing  consumption  is  faced. 
In  general,  most  heroin  users  start  by  taking  the  drug 
recreationally  simil.ir  to  weekenil  beer  drinkers.  In  most 
cases,  the  "chipping,"  or  using  heroin  occasionally,  is 
replaced  b\'  more  frequent  use.  In  many  cases,  this 
occurs  gradualK';  however,  some  consumers  begin  using 
every  day  within  a  couple  of  weeks  after  first  use.  F.ntr\ 
into  regular  use  can  be  and  often  is  precipitated  by  some 
troublesome  event.  "See,  1  was  using  for  about  five 
months  only  on  the  weekends  But  mv  mother-in-law 
was  always  bugging  me  so  after  we  would  fight  I  would 
fix;  It  got  rid  of  my  anger.  But  we  would  fight  three  da)S 
.1  week  so  pretty  soon  I  was  fixing  almost  every  day.  ' 
Sutter  (1969)  reports  that  for  many  consumers,  the 
progression  to  regular  use  occurs  while  they  steadfastly 
maintain  that  thev  are  controlling  their  consumption. 
Iinancing  weekend  use  is  not  as  difficult  as  supporting 
daily  use.  Simply,  if  the  consumer  uses  a  capsule  on 
f-rid.iy  and  <mc  on  Saturdav,  it  costs  about  $7.00  a 
week,  whereas  if  a  capsule  is  used  cver\'  dav,  cost  is 
about  .$24.50.  Many  users  maintain  their  consumption 
h\  working  at  legitimate  occiipatit)ns,  while  other  resort 
t(*  shoplifting,  burglary  or  other  illegal  .ictu'it\'  (in 
general,  hustling).  Some  (perhaps  as  high  .is  one-third) 
enter  into  retailing  heroin,  rhat  is.  the\'  begin  selling 
heroin  to  get  their  product  free  At  first  their  sales  do 
provide  free  drugs  but  the  tendenc)'  to  increase  personal 
dosages  soon  leaves  their  businesses  banknipt.  A  few 
manage  to  control  their  use  and  may  become  successful 
retailers. 

Many  consumers  become  addicted,  and  tolerance  to 
a  set  dosage  requires  the  consumer  to  use  more.  Whereas 
consumers  started  out  using  heroin  for  a  varieti.'  of 
reasons,  once  they  are  addicted,  use  continues  to  avoid 
ivithdrawal 

The  first  time  I  shot  stuff  it  made  me  feel  good, 
so  did  the  second.  But  now  1  just  shoot  to  be 
normal.  I  gotta  fix  three  times  a  day  or  I  get 
sick. 


Some  writers  maintain  that  consumers  use  heroin 
because  <)f  the  euphoric  effect  the  drug  produces.  (See, 
for  example,  .\usubel  1958:  27-28.)  While  desire  for  the 
"kick"  or  euphoric  effect  may  have  motivated 
consumption  initially  (and  may  still  be  a  goal),  heroin 
consumers  must  continue  to  use  to  avoid  the  sickness. 
(I'or  an  interesting  discussion  of  why  consumers  feel  the 
urgency  to  continue  consumption,  sec  .\kcrs.  Burgess  & 
Johnson  1968;  Nichols  1967.) 

In  addition  to  the  need  to  avoid  withdrawal  distress, 
a  varierx'  of  "side-bets"  induce  the  consumer  to  continue 
use.  Consumers  who  are  addicted  generally  associate 
with  other  heroin  consumers.  Some  writers  prefer  to  call 
these  associations  "subcultures"  (Clinard  1968  323-220; 
O'Donnell  &  Hall  1967;  Schur  1965:141-145;  Short 
1968:108-109)  At  any  rate,  the  addicted  consumer 
usually  becomes  involved  in  a  network  of  friendships 
which  excludes  non-heroin  consumers.  If  use  is 
discontinued,  the  consumer  is  ctmstantly  reminded  of 
the  drug  by  friends'  consumption. 

I  was  try  ing  to  stop  using,  but  I  was  always  with 
my  friends  anti  they  were  using.  Sometimes 
they  would  use  and  I  could,  you  know,  not  use, 
but  I  would  see  them  fix  and  I  could  almost  feel 
m\'self  want  to  fix.  I  just  couldn't  stop. 

The  same  consumer  said  that  in  order  to  quit,  he  would 
have  to  dissassociate  himself  from  his  friends.  In  many 
cases,  the  dis.issociation  from  other  consumers  means 
the  disassociation  from  individuals  the  user  has  grown  up 
with;  it  means  disassociation  from  relatives.  In  a  very 
real  sense,  the  consumer  has  developed  a  commitment 
not  only  to  the  consumption  of  heroin  but  more 
cruciall)  to  the  lilc  associated  with  use.  The  decision  to 
-siop  is  made  more  difficult  because  in  stopping  the 
consumer  must  .ilso  give  up  friendships,  and  this 
operates  as  a  factor  against  discontinuing  use  (see  Becker 
1960  37-38). 

Ceasing  Consumption 

Kvcn  though  there  are  constraints  against  continued 
use,  heroin  consumers  constantly  move  in  and  out  of  the 
market.  Users  may  cease  or  reduce  consumption 
\  oluntariK',  or  ma\  be  forced  to  do  so.  When  users  elect 
to  cease  or  reduce  consumption,  they  frequent!)'  go 
"cold  turkey."  That  is,  consumers  quit  use  altogether 
and  undergo  withdr;iwal,  or  lim't  themselves  to  smaller 
and  smaller  doses.  Usually  the  reason  for  going  cold 
turkey  is  to  cease  or  reduce  consumption  to  a 
manageable  level  and  may  involve  moving  out  of  the 
market  for  da\s,  weeks  and  sometimes  months. 
However,  during  this  period,  heroin  users  may  substitute 
other      products      {i  c.      move      into     other     markets. 
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particularly  alcohol).  Another  reason  for  i;oing  cold 
turkey  is  panics  which  occur  at  more  or  less  regular 
periods.  In  other  cases,  consumers  arc  ,irresieil  or 
detained  bv  the  police  for  either  crmiinal  .ictivity  or 
suspected  criminal  activity,  \Miilc  in  jm\,  rhe  consumer 
undergoes  withdrawal.  Consumers  also  make  the 
decision  to  quit  b\'  going  to  hospitals  for  treatment.  In 
general,  consumers  who  are  in  jail  or  who  arc  commiiied 
to  hospitals  -for  treatment  stay  out  of  the  market  longer 
than  those  who  arc  not.  However,  the  vast  majority  of 
these  do  re-enter  the  market  if  in  fact  they  ever  leave  it. 
In  many  cases,  the  count)  jails  where  consumes  arc 
kept  provide  a  captive  immobile  m.irket  for  ambitious 
dealers.  Prison  and  hospital  officials  arc  constanth 
having  trouble  with  illicit  drug:  being  "smuggled"  into 
the  institution,  linally,  Winick  (1  962. 155-166)  suggests 
another  way  consumers  stop  using  heroin.  Around  3.''  or 
40  years  of  age,  addicts  decrease  their  dnig  use;  they 
"mature"  out  of  the  market;  however,  whether  this  is 
the  case  or  not  remains  an  empirical  question. 
Moving  Back  In 

,Man\  ccinsumers  move  back  into  the  market,  and 
they  do  So  for  a  varictx  of  reasons.  Some  re-enter 
because  thc\  never  wanted  to  leave  btit  were  forced  to 
quit:  "1  started  using  again  because  I  wanted  to,  I  didn't 
send  myself  t  that  hospital.  I  didn't  want  to  stop  using 
so  when  I  g.  :  out  |of  the  hospital]  I  started  again." 
Others  rc-cnt:  ■  Ijccause  of  associational  constraints,  the 
same  consi:  juits  that  support  continued  use. 
Furthermore,  r.ianv  of  the  consumer's  friends  will  not 
allow  the  user  to  "abstain."  The)  sanctiim  the  user  for 
not  being  a  consumer  and  ccmforming  to  their 
expectations  <Uay  1961: 1  .^8-139).  Usually,  the 
consumer  is  sanctioned,  not  by  other  consumers,  but  b\ 
other  associations: 

I  got  out  of  the  hospital  and  I  st.a\  cd  clean  for  a 
month.  But  the  Man  I  police]  wouldn't  believe 
me.  My  mother  didn't  even  believe  mc.  The 
onl)'  people  who  believed  me  were  other 
addicts.  Here  I  was  trving  hard  and  no  or** 
belie\'cs  me.  The  cops  are  still  stopping  mc  and 
giving  me  a  hard  time.  Shir,  if  I'm  going  to  be 
stopped  and  bitched  at  I  might  as  well  use. 

In  other  cases,  the  consumers  re-enter  because  the\ 
desire  the  drug's  tranquili/ing  effects,  and  in  this  respect 
are  quite  similar  to  physicians  and  nurses  who  use 
narcotics  to  help  them  cope  with  stressful  situations 
(Poplar  1969.Wimck  1961). 
Being  a  Consumer 

Unlike  legal  drug  consumers,  heroin  consumers 
cannot  walk  into  any  store  and  purchase  their  product. 
In   some  cases,   rhe   consumer   must   "come   up    short' 


to  the  reiailer,  i.e.,  the  consumer  does  not  have 
enough  money,  but  the  retailer  extends  credit.  Many  of 
the  debts  incurred  this  way  are  actually  never  paid; 
however,  some  are  worked  off.  "I  owed  this  guy  some 
money  because  I  bought  some  stuff  and  didn't  have 
enough  mone\ .  So  I  sold  some  stuff  for  him  to  work  off 
my  debt."  In  oiher  cases,  the  consumer  will  do  the 
retailer  a  favo:  or  bring  him  a  gift.  "I  owed  him  money 
and  he  :isked  me  to  do  some  things  for  him  like  run 
errands,  so  I  did." 

lnevit:ibl\.  the  consumer,  if  consumption  is 
ctmtinuetl.  becomes  known  to  the  police.  Care  must  be 
taken,  then,  in  carrying  the  product.  Sooner  or  later, 
however,  a  large  number  of  consumers  are  arrested  either 
on  narcotics  charges  or  other  charges.  The  arrest  has 
profound  effects  on  their  lives  and  compounds  their 
problems.  In  many  cases,  they  lose  their  jobs,  have 
difficult)  finding  other  ones  and  become  forced  to 
sustain  themselves  through  illegal  activity  (hustling), 
RETAILERS 

Retailers  are  people  who  sell  their  products 
primariK  to  the  ultimate  consumer,  and  retailing  "is  the 
final  part  of  the  marketing  process  in  which  the  various 
functions  of  the  seller,  usualh-  a  store  or  service 
establishment,  and  the  buvcr.  .  .  are  primarily  oriented 
to  accomplishing  the  exchange  of  economic  goods  and 
services,  for  the  purposes  of  personal,  family,  or 
household  use"  llieekman  &  Davidson  1967:247).  Retail 
businesses  mii\  be  small,  one  person  operations,  or  very 
large  concerns  with  several  outlets.  Retailers  may  carr)' 
onl\'  one  Item  or  man\'  items. 

Manv  retailers  arc  consumers  of  the  products  they 
sell  sinipl)  because  they  are  part  of  the  potential 
consumer  pool  of  the  market.  In  some  instances,  the 
retailers  and  their  assistants  may  consume  more  of  the 
product  th.in  the  average  consumer  because  of  its  eas)' 
ac-ess  and  lower  price.  (In  man)'  cases  including  the 
heroin  business,  retail  establishments  give  their 
cmpUnccs  discountsas  part  of  the  employment  bargain.) 
Furthermore,  man)  retailers  have  used  a  product  before 
they  have  sold  it.  The  seller  is  expected  to  know  more 
about  ilie  product,  or  at  least  as  much  as  the  consumer 
and  to  be  able  to  answer  an)  questions  that  might  arise 
(Kichcrt.  Meier  &  Haines  1962  143-155).  One  way  to 
gain  this  knowleilgc  is  thrtiugh  using  the  product. 

.\  m:iii>r  difference  between  legitimate  and 
illegitimate  businesses  is  that  selling  the  illegal  product  is 
punishable  b\-  fine  and  imprisonment.  The  illegality  of 
the  product  and  the  extent  to  which  the  laws  are 
enforced  produce  differences  in  the  structure  and 
process  of  the  retail  market.  Legitimate  retailers  want  as 
man\-   people   as  possible   to  know  what  the)   sell  and 
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where  thc\'  sell  it,  ilicgitimarr  retailers  wish  i>nl\'  certain 
iiulividiials  to  kimw.  In  addition,  the  illicit  retailer  must 
take  precautions  against  being  c.uight  possessing  or 
celling  the  product.  For  the  lof;itiiiiatc  retailer,  prior  use 
cif  the  product  is  a  variable,  but  for  the  illifit  retailer  use 
is  almost  a  requisite.  While  there  arc  a  few  retailers  who 
do  not  use  and  who  are  in  the  business  for  the  monew 
the  vast  majority  are  users.  .Moreover,  if  a  retailer  does 
not  use,  sjlt's  pr'\/nnirl  who  do  arc  employed. 
Establishing  a  Retail  Business 

All  of  the  retailers  I  interviewed  and  observed  were 
users  of  heroin,  l-urlhcrmoic.  all  had  started  as 
consumers  and  then  began  retailing  the  drug  for  other 
consumers.  .Ml  were  motivated  In  profit  (i c.  all  wanted 
to  make  enough  money  to  continue  using  the  drug.  eat. 
pay  their  rent,  etc.  .  .  .).  To  esuiblish  a  retail  business. 
one  of  the  requisites  is  knowing  S(>me  wholesaler,  or  at 
least  a  large  retailer,  and  being  able  to  obtain  the 
product.  Being  a  heroin  user  identifies  the  potential 
retailer  as  being  more  trustworthy  than  a  non-heroin 
user,  and  can  be  considered  a  verv  helpful  credential. 
After  an  individual  has  obtained  the  product,  there  must 
be  someone  available  who  will  bu\  it.  If  retailers  arc  not 
users,  It  is  doubtful  that  thc\  will  know  a  pool  of 
customers.  If  they  are  users,  thc\  arc  in  a  better  position 
to  know  other  consumers.  Heroin  use,  then,  is  almost  a 
requisite  to  starting  a  retail  business. 

In  addition,  the  potential  retailer  must  be  able  to 
finance  the  operation.  No  retailer  can  go  to  a  banking 
establishment  and  ask  for  a  loan,  nor  is  it  likely  to  be 
done.  The  retailor  could  ask  tnhcr  users  for  loans  but 
they  are  usually  unable  to  loan  anyone  money.  There 
are,  however,  a  variety  of  ways  to  raise  enough  money  to 
go  into  business.  One  of  these  is  to  go  to  work  for  a 
retailer  or  wholesaler  in  heroin  t>r  some  other  product 
and  save  enough  to  start  a  business,  a  variant  of  this 
approach  is  to  pilfer  enough  product  or  cash  to  start  into 
business. 

I  sold  [hcroinl  lor  this  gu\'.  He  would  give  me 
some  caps  to  sell  and  a  shot  and  SI  a  cap. 
(You  mean  he  paid  \  ou  with  sniff?) 
Yea,  I  got  fixed  and  $1  from  c\'cr)'  cap  I  sold. 
That  was  when  1  first  started.  One  day  he  gave 
me  ten  caps  to  sell  and  I  thought,  "Why  should 
1  report  back  to  him?"  So  I  took  off  and  sold 
them  for  myself,  and  took  the  money  and  got  a 
gram  for  $35.  Then  I  shot  some  and  I  sold  the 
rest.  1  built  it  up  to  where  I  was  busing  two 
grams.  I  was  shootin'  one  and  selling  the  other 
one. 

In  this  instance,  the  retailer  considered  the  ten  caps  as  a 
l<>.in  and  felt  obligated  to  pay  his  former  cmplover  back. 


"1  had  some  nionc\  left  over  so  I  went  back  after  three 
or  four  weeks  to  this  guy  and  gave  him  the  money  for 
the  ten  caps." 

.\nother  way  to  start  a  business  is  to  steal, 
burglarize,  or  rob  some  person,  store,  or  house.  Stealing 
cars  and  auto  parts  is  also  a  lucrative  way  of  financing  a 
business.  A  stolen  car,  when  driven  to  Mexico  (about 
1  50  miles  away)  is  worth  anywhere  from  one-half  ounce 
to  two  ounces  of  heroin  (depending  on  the  model  and 
make  of  the  car  or  tnick  and  the  purity  of  the  heroin). 

Some  users  initialh-  finance  entry  into  the  retail 
heroin  market  b\-  selling  other  products.  These  products 
may  be  legitimate  or  illegitimate.  One  retailer  informed 
me  he  entered  the  market  financed  by  the  earnings  of  his 
prostitute  girlfriend;  another  financed  entry  with  the 
profits  earned  by  his  small  grocery  store.  That  is,  the 
flow  of  currency  can  be  two-way,  and  at  higher  levels  of 
the  market  often  is;  money  made  legitimately  can  be 
diverted  for  clandestine  activity. 

.\fter  the  retailer  has  adequate  finances  and  supplies 
of  heroin,  a  location  must  be  found  for  the  business.  In 
general,  ice  houses,  gas  stations,  rented  houses,  and 
street  corners  located  in  the  poorer  sections  of  the 
community  arc  good  locations  provided  that  the 
location  is  well  advertised.  In  order  to  reduce 
vulnerability,  retailers  who  sell  "on  the  street"  must 
have  ways  of  protecting  themselves.  The  packaging  of 
capsules  of  heroin  in  fingerstalls  or  sturdy  balloons  aids 
in  the  reduction  of  \  ulnerability.  "Frank"  described  his 
operation  in  this  manner 

Well.    I    would   hang  out  at lee  house 

and  hold  the  stuff  in  my  hand  (clutch  grip  with 
ring  and  little  fingers]  and  keep  a  lighted 
..'cigarette  in  my  hand.  If  I  saw  a  guy  comin'  I 
didn't  know,  or  some  narcos  (narcotics  agents]  , 
I'd  just  do  this  'puff  on  the  cigarette  and  at  the 
same  time  put  the  fingcrst.dl  into  his  mouth  and 
swallow  It] . 

Each  type  of  location  has  advantages  and  disadvantages 
and  coupled  with  the  location  is  a  style  of  doing 
business.  For  instance,  retailers,  selling  on  street  corners 
or  out  in  front  of  corner  stores  cannot  require 
consumers  to  use  the  drug  on  the  spot  in  order  to 
destroy  any  potential  evidence,  while  retailers  selling  out 
of  houses  may  do  so.  The  house  (shooting  gallery) 
retailer  requires  the  consumer  to  use  the  product  at  the 
gallery  and  for  that  purpose  must  stock  "rigs." 
Possession  of  a  "rig"  is  illegal  and  thus  adds  to  the 
riskiness  of  the  business;  furthermore,  the  gallery  owner 
must  constantly  change  houses  to  avoid  arrest.  Many 
house  retailing  establishments  do  not  move  often  or 
quick  enough  and  are  put  out  of  business  by  the  police. 
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Street  dealers  have  less  liabilities.  Inn  in  general,  ha\e  the 
disadvantages  of  iiiereased  visibilit\  and  vulnerability. 
The  street  seller  does  not  possess  a  rig  and  docs  not 
require  the  customer  to  use  the  product  immediately. 
Thus  the  evidence  of  the  sale  is  not  dcstrnved,  and  this 
makes  the  retailer  more  vulnerable  to  arrest.  Some 
locations  have  been  used  for  many  years  h\  the  retailers 
of  illicit  goods  and  senices  (c.^'..  the  "1-os  Hounds"  area 
of  San  Antonio),  while  others  become  newly  established. 
Sooner  or  later,  locations  "become  known"  to  the 
police,  and  retailers  either  move  or  mu«t  take 
precautions  Commercial  establishment  dealers  can 
greatly  reduce  their  visibility  bv  working  for  the 
establishment.  Their  continuous  dealings  with  people  are 
"normal."  Some  legal  retail  establishments  are  better  to 
deal  out  of  than  others.  For  example,  customers  can 
repeatedly  come  into  a  gas  station,  but  if  they 
repeatedly  come  into  a  furniture  store,  the;-  might  raise 
suspicion. 

Business  Policies  and  Fihics  ^ 

Most  business  people  operate  within  a  general  code 
with,  of  course,  individual  variations.  Legitimate 
business  people  have  certain  ptilicies  and  ethics  that  are 
illegal  from  the  standpoint  of  the  law  (Sutherland  \'>W: 
Becker  1968b).  The  reverse  of  the  com  is  that 
illegitimate  business  people  have  some  policies  and  ethics 
that  arc  very  just.  In  San  Antonio,  pr-  vtically  cvcrv' 
retailer  professes  the  "coming  up  short"  policy,  or 
selling  heroin  to  a  customer  e\en  thf>ugh  the  customer 
tloes  not  ha\c  enough  money,  fliere  is,  of  course,  a 
lower  limit  of  how  short  the  buyer  can  be,  but  ihere  arc 
many  instances  when  heroin  is  given  to  someone  wlio  is 
quite  sick.  One  reason  retailers  operate  niih  a  coming  up 
short  policy  is  that  ihev  do  not  wish  to  discouraire  their 
customers,  and  secoiiilly,  those  rci.nlers  w  iu»  work  tor 
someone  (>tteniiiiic>  ii.oe  .i  "coinniissuui"  they  can 
"plav"  Willi.  Ini  example,  il  she  seller  is  required  to 
return  to  the  eniplo\'er  S3. 00  lor  c\ci\  capsule  sold, 
then  the  biner  c.in  be  .illowed  .is  much  as  .S.50  off  the 
retail  price.  (Since  1969  two  changes  have  occurred  in 
the  San  Antonio  market  that  can  be  linked  to  the  change 
in  the  si/c  of  the  retail  quantities  sold  and  the  retail 
price  for  those  quantities.  In  the  earl\'  197()"s,  the  use  of 
capsules  disappeared  and  the  S3. 50  price  disappeared. 
This  was  due  largely  to  action  by  legitimate  druggists 
and  pharmaceutical  sellers  in  the  area  who  became 
aroused  at  the  illicit  use  of  capsules  to  package  heroin. 
As  a  result,  "halves"  [half  a  gram]  became  the  smallest 
retail  quantity  available.  Halves  cost  $15.00  each.  The 
first  change  was  an  overall  reduction  in  the  number  of 
free  fixes  given   out  to  sick  users.  The  second  was  a 


change  in  the  .iniount  that  one  could  come  up  short,  but 
not  necessarily  the  percentage  that  one  could  come  up 
short.) 

The  polic)  of  diluting  one's  heroin  is  variable,  and 
elicits  strong  responses  from  retailers.  Some  believe  it  is 
perfeedy  all  right  to  add  diluents,  while  others  believe  it 
is  "chicken  shit."  (Keep  in  mind  that  heroin  at  the  retail 
level  has  been  already  diluted  several  times.)  The 
argument  for  adding  milksugar  or  other  diluents  is  one 
of  profit  motive  bolstered  by  the  fact  that  customers 
like  to  see  full  capsules.  Some  retailers  do  not  add 
anything  but  simply  blow  into  the  capsule,  thereby 
moistening  it  and  put  in  "a  little  less  stuff"  than  normal, 
rhc  result  is  an  apparently  full  capsule.  (Some 
consumers  have  developed  a  mechanism  to  cope  with 
this  trickery.  One  simply  t.ips  the  capsules  lightly  and 
the  heroin  falls  to  the  bottom.)  Those  who  do  not  add 
diluents  by  and  large  feel  that  those  who  do  are  chicken 
shits.  As  fo"  guys  who  blow  into  capsules,  one  retailer 
said,  "Shit,  you  don't  know  what  the  guy  has  and  he's 
putting  it  into  your  stuff.  1  couldn't  do  that;  it's  shittv'." 

Carey  (1''68)  lists  the  criteria  for  being  a  successful 
marijuana  and  LSD  seller:  trust,  regularized  transactions, 
caution,  and  deception. 

1.  "Trust:  the  pusher  should  deal  with  friends,  or 
good  friends-of-friends.  .  ."  In  addition,  the  pusher 
'"should  recognize  and  understand  the  motives  of  his 
customers.  .  ."  Pushers  should  know  the  life  style  of 
each  customer  and  the  customer's  past. 

2.  The  pusher  should  not  wait  .-.round  to  make 
purchases  from  wholesalers  because  valuable  time  is 
wasted.  The  "s(>cial  rituals"  with  customers  must  be 
reduced.  Retailers  spend  too  much  time  waiting  on 
s-.ipplies  and  waiting  on  customers.  In  this  instance, 
heroin  retailers  conform  to  part  of  the  credo.  Sales  are 
usually  efficient,  but  many  times  the  wholesaler  cannot 
immediately  supply  a  retailer. 

3.  Retailers  being  in  illegal  occupations  should  not 
h.ave  their  product  on  themselves  or  at  their  residences. 
Furthermore,  retailers  "should  not  get  sloppy, 
particularly  bv  leaving  seeds,  twigs,  and  roaches  lying 
around.  Phone  calls  should  be  guarded,  deliveries  should 
not  be  made  in  the  middle  of  the  night,  contacts  should 
not  be  made  in  public  places  subject  to  police  and 
undercover  surveillance.  Loans  or  credit  should  not  be 
extended."  Of  course,  if  the  retailer  does  not  extend 
credit,  the  customer  may  finger  the  dealer,  since  not 
extending  credit  may  be  a  violation  of  trust. 

4.  ■''he  retailer  should  try  to  blend  into  the 
surrounding  scene  so  to  be  unobstrusive.  "Ideally,  he  has 
another  job,  or  a  visible  means  of  support.  Besides 
'covering'  his  person,  the  successful  pusher  never  lets  his 
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residence  become  a  center  for  weird  action." 

These  "policies  of  success"  arc,  of  course,  applicable 
to  the  heroin  market.  What  is  peculiar  to  the  San 
Antonio  heroin  market  is  the  definition  of  trust  along 
ethnic  lines.  By  virtue  of  being  Mexican-American  you 
arc  a  bit  more  trustworthy  than  others.  Trust,  in  fact,  is 
the  crucial  policy  for  heroin  retailers,  and  marijuana  and 
LSD  dealers  as  well.  To  trust  a  customer  initiates  a 
reciprocal  bond.  The  customer  can  demand  on  the  basis 
of  faithfulness,  friendship,  etc.,  special  discount  prices  or 
credit  arrangements.  Then  "trust"  is  on  the  other  foot; 
the  retailer  must  prove  to  be  trustworthy.  The  careers  of 
retailers  usually  end  in  one  of  two  w.ays.  The  retailer 
begins  consuming  more  stock  than  is  sold,  begins  losing 
money,  and  finally  the  business  fails.  Alternatively,  the 
retailer  is  arrested  for  selling  or  possessing  heroin.  Only  a 
vcr)  small  minority  successfully  move  up  the  market 
structure. 

WHOLESALERS 

Wholesaling  "includes  all  marketing  transactions  in 
which  the  purchaser  is  actuated  solely  by  a  profit  or 
business  motive  in  making  the  purchase,  and  if  the  goods 
arc  bought  from  a  concern  operating  substantially  as  a 
retail  establishment  and  such  goods  arc  not  intended  for 
resale,  the  quantity  is  materially  in  excess  of  that  which 
might  reasonably  be  purchased  by  an  ultimate 
icinsumcr"  (Beckman,  F.ngle  &  Buzzell  195931). 
Wholesalers  are  individuals  or  groups  that  carry  out  the 
transactions;  they  arc  the  middle  people  of  the 
iiuirkcting  and  distribution  structure.  Kor  manufacturers, 
wholesalers  are  thei,  primary  market,  and  in  turn, 
retailers  rely  on  wholesalers  for  their  supplies. 

Wholesalers  are  recruited  into  their  positions  in 
several  ways.  Some  wholesalers  were  at  one  time  retailers 
who  simply  built  up  their  businesses,  just  as  some 
manufacturers  were  at  one  time  wholesalers.  One  of  the 
occupational  requisites  for  being  a  heroin  retailer  is  prior 
use  of  the  product.  For  heroin  wholesalers  this  is  not  the 
CISC;  however,  many  wholesalers  arc  users.  (Some  of 
ihcse  become  users  after  they  begin  selling  the  product, 
while  others  were  first  consumers.)  Those  wlio  arc  first 
users  fall  into  two  categories:  ret;iilers  who  are  moving 
up  or  employees  of  wholesalers  branching  out.  I  could 
nnt  find  any  case  of  a  user  becoming  a  wholesaler 
.  without  first  holding  a  job  with  a  wholesaler  or  being  a 
retailer.  Retailers  who  reinvest  their  profits  and 
gradually  build  wholesale  establishments  are  not  always 
heavy  users.  In  fact,  a  retailer  who  is  not  a  heavy  user  is 
mure  likely  to  move  up  by  virtue  of  the  fact  that  more 
heroin  is  likely  to  be  sold  and  thus  more  profit 
accumulates.  A  few  heroin  wholesalers  originally  started 


out  distributing  other  products  and  switched  to  heroin 
because  of  its  superior  qualities  (e.g.,  not  bulky,  high 
profit,  ease  of  storage  and  importation,  regular  consumer 
demand).  Whereas  retailers  are  recruited  from  the 
consuming  population,  wholesalers  are  recruited  from  a 
larger  population.  Wholesalers  are  likely  to  be  light  users 
of  heroin  if  they  use  it  at  all.  In  fact,  the  primary  threat 
to  a  wholesaler  other  than  the  police  is  the  product.  Like 
retailers,  wholesalers  who  use  heroin  may  consume  so 
much  that  they  are  unable  to  break  even.  The  most 
general  pattern  for  recruitment  of  wholesalers  and 
employees  is  from  the  "friendship  pool."  That  is, 
wholesalers  hire  employees  or  recruit  partners  they 
kntnv  and  believe  to  be  trustworthy.  Individuals  in  need 
of  financing  will  go  to  friends.  Frequently,  this  means 
going  to  a  relative  (which  adds  the  bond  of  kinship),  or  a 
longtime  friend.  In  this  respect,  some  wholesalers  recruit 
from  the  gangs  in  which  they  were  once  members  and 
from  their  buddies  who  have  already  proven  their 
loyalty. 
Establishing  a  Business 

Wholesalers,  like  retailers,  must  know  of  a  potential 
pool  of  buyers,  and  they  must  be  able  to  obtain  the 
product.  Essential  to  establishing  a  wholesale  business  is 
getting  the  "connection"  or  establishing  trade  relations 
with  sellers  on  the  Mexican  side.  In  most  cases  the 
"introduction"  to  the  connection  costs  the  fledgling 
wholesaler  money.  The  average  cost  for  an  introduction 
runs  around  $200-400.  Of  course,  the  cost  of  an 
introduction  can  varv  depending  on  the  quantity 
desired.  Once  the  wholesaler  knows  the  name  of  the 
connection,  the  wholesaler  is  privy  to  special 
information,  but  not  special  arrangements.  To  qualify 
for  special  arrangements  the  ability  to  move  the  product 
and  keep  a  "secret"  must  be  demonstrated  by  the 
wholesaler. 

At  first  I  had  to  pay  $350  for  each  ounce 
because  the  guy  said  he  didn't  know  me.  After  I 
bought  from  him  for  a  couple  of  months  and 
everything  was  okay,  he  lowered  the  price  to 
$300,  and  then  to  $250. 
(What  do  you  mean  okay?) 
Well,  see,  I  was  scllin'  stuff  and  didn't  put  no 
heat  on  anyone.  1  sold  stuff  as  fast  as  I  got  it 
and  didn't  put  the  connection  on  the  spot. 
After  I  showed  him  I  had  experience,  he  trusted 
me  more. 

Once  the  wholesaler  has  obtained  the  heroin  a  pool 
of  retailers  must  be  found  and  tapped.  Sometimes,  the 
wholesaler  must  resort  to  selling  some  stock  directly  to 
consumers.  "After  I  had  an  ounce  of  stuff,  I  cut  it  into 
grams,  and  I  sold  it  to  these  addicts  I  know.  I  think  they 
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shot  all  of  It  "  The  primary  w.iy  of  tapping  a  retail  pool 
is  being  know-n  in  the  community.  The  wholesaler  must 
be  recognii^ed  by  retailers  as  a  tnistworthv  person 
irrcgardlcss  of  heroin  use  or  nonusc. 

Some     wholesale     operations     Jre    small     at    the 

beginning  and  stay  that  way  through  the  life  history  of 

the  business,  while  others  grow.  In  either  case,  very  few 

of  the  wholesale  businesses  are  one  person  operations.  A 

major    problem    for    the    wholesaler    is    the    hiring    of 

employees    Like  retailers,  wholesalers  cannot  afford  to 

lose    products    through    theft.    Kurthcrmore.   tlicv   need 

steady  employees  who   will  not  make  costly  mistakes. 

This   is   doubly   true  for  the  illicit   wholesaler.   In  the 

heroin    business,    mistakes   ending   in   arrest   arc   quite 

costly  and  may  mean  fine  and  imprisonment.  One  source 

of  employees  for  the  wholesaler  is  retailers.  If  retailers 

demonstrate  ability   to  move  products  and  not  arouse 

too    much    attention,    wholesalers    might    hire    them. 

Wholesalers      must      ma.\imi7e      the      bonds      between 

themselves     and     their     employees     to     establish     the 

optimum  of  trust.   In  a  vcr\-  real  sense,  the  notion  of 

having    "good    relations"    with    one's    employees    and 

customers  is  grounded  in  friendship.  Within  the  coporatc 

structure    of   legitimate    businesses   it    may    not    be    so 

apparent,  but  customers  buy  from  businesses  they  trust, 

and  they  are  more  likely  to  trust  businesses  they  know 

well.  The  special  situation   of  people  dealing   in  illicit 

drugs  only  serves  to  illuminate  friendship  networks  that 

exist  in  most  segments  of  society.  Both  the  wholesaler 

and  retailer  wish  to  reduce  the  risks  thcv  have  in  doing 

business  and  one  cffectnc  way  to  do  so  is  to  know  the 

establishment  with  which  vou  are  dealing. 

Doing  Business 

There  arc  several  ways  of  conducting  wholesale 
businesses  dealing  in  illicit  drugs.  Many  wholesalers  do 
not  like  to  do  business  near  their  homes,  while  others 
conduct  their  businesses  in  their  homes.  Many 
wholesalers  have  a  separate  "stash"  house  where  thev 
keep  the  heroin.  The  stash  house  is  rented  with  a 
fictitious  name  and  serves  a  two-fold  purpose;  the  secure 
and  clandestine  storage  of  the  heroin  and  the 
maintenance  of  a  "clean"  living  premise  for  the 
wholesaler.  Some  wholesalers  do  most  of  their  own  work 
in  cutting  the  product,  packaging  it  and  selling  it.  while 
others  hire  employees  to  do  these  tasks.  Many 
wholesalers  will  sell  only  to  retailers  they  know 
personally,  while  some  will  sell  to  retailers  they  know 
about;  a  few  will  even  sell  to  "anyone  that  can  make  the 
cash"  as  long  as  they  do  not  suspect  the  customer  to  be 
an  undercover  agent.  Each  style  of  business  has  its 
advantages    and    disadvantages.    The   absent    wholesaler 
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who  docs  not  participate  in  any  of  the  wholesaling 
activities  and  thus  is  relatively  more  immune  from  arrest 
is  sometimes  a  legitimate  business  person  and  sometimes 
a  professional.  Absent  wholesalers  usually  sell  heroin  to 
more  than  one  city.  They  will  make  contact  with 
Me.vican  sellers  while  in  Mexico  on  a  "pleasure  trip"  and 
arrange  for  delivery  of  a  kilogram  of  heroin  to  their 
employees.  The  employees  are  responsible  for  cutting, 
packaging,  and  distributing  the  heroin  to  markets.  An 
emplo\  ee  in  one  such  organizauon  describes  some  of  the 
ad\  antagcs  and  disadvantages  of  this  structure: 

Well.  «c  take  all  of  the  risk,  but  he  pays  us,  see. 

I    was  busted  in [Texas]    and  he  got 

me  out.  .md  got  the  case  dismissed  because  they 
(the  police!  didn't  do  something  right.  But  guys 
stc.il  from  him.  Sometimes  I'll  cut  it  [the 
heroin)  a  little  more  than  usual  and  take  some 
and  sell  it.  Shit,  he's  niakin'  a  pile  anyway.  One 
gu\  e\en  took  off  with  a  couple  of  ounces,  we 
never  saw  him  again. 

In  a  sense,  the  cost  of  not  supervising  your  operation  is 
increased  stealing;  it  is  the  price  of  increased  immunity. 
Furthermore,  the  wholesaler  has  delegated  the  tasks  of 
waiting  for  hours,  cutting  and  running  the  heroin  to 
others.  While  profit  may  be  somewhat  reduced,  the 
wholesaler  can  carry  on  other  activities  (professional 
vocations  included).  The  critical  area  for  the  absent 
manager  is  hiring  the  right  employees  because  they  are 
the  only  ones  who  can  snitch. 

Wholesilers,  unlike  retailers,  will  occasionally 
handle  other  drugs,  but  in  general  do  not  like  to  do  so.  If 
they  handle  other  drugs,  marijuana  is  the  most  popular 
with  barbiturates  and  amphetamines  next.  During  the 
early  1970's,  another  drug  frequently  sold  by  wholesaler 
heroin  dealers  was  cocaine.  While  there  are  several 
reasons  for  this,  perhaps  the  most  important  was  the 
increased  importance  of  the  Mexican  Connection  in 
supplying  the  nationwide  needs  for  heroin.  Cocaine  is  at 
least  as  profitable,  and  nationwide  enjoys  a  high 
demand.  The  expansion  of  the  Mexican  Connection 
meant  that  more  cocaine  could  be  handled  through  these 
channels.  For  small  wholesalers  distributing  locally, 
however,  there  was  not  a  dramatic  increase  in  cocaine 
dealing.  I  could  not  find  (as  in  the  case  of  retailers)  any 
wholesalers  who  handled  LSD.  Many  wholesalers  handle 
other  drugs  as  a  convenience  to  customers. 

Business  Policies  and  Ethics 

Many  of  the  business  policies  of  wholesalers  are 
similar  to  those  of  retailers.  Wholesalers  will  allow 
retailers  to  "come  up  short,"  but  within  limits.  Some 
wholesalers   xvill.   instead   of   letting  a  retailer  come  up 
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m)rt,  extend  crcdil  for  an  ounce  of  heroin.  Wholesalers 
do  not  encounter  the  same  clientele  that  retailers  deal 
with  every  day.  One  wholesaler  said  "I  was  selling  dope 
1  heroin]  and  I  have  never  seen  what  guys  did  with  it.  1 
never  use  that  stuff.  If  they  want  to, ^that's  their 
husiness." 

All  wholesalers  that  I  talked  t<i  had  a  policy  of 
variable  prices.  This  is,  of  course,  similar  to  legitimate 
businesses  (Beckman,  Kngle  &  Bu/zcll  195y:  25-26).  If  a 
retailer  is  buying  for  the  first  time,  the  wholesaler 
in\ariably  charges  a  higher  price.  The  price  is  justified  by 
the  lack  of  knowledge  (gained  through  experience)  of 
the  retailer.  As  the  retailer  denionstr.ites  fidelity  through 
repeated  buying  and  other  activities  (informal 
conversations),  the  prices  go  down.  Prices  for  an  ounce 
111  heroin  may  vary  li)-  $1  50. 

I'he  vanable  price  policy  is  usually  coupled  with  the 
"know  the  retailer"  policy.  Successful  wholesalers 
should  never  sell  lo  retailers  they  lio  not  know  or  know 
about.  One  successful  wholesaler  describes  how  he 
nnkcs  the  decision  to  sell: 

Well,  I  never  sell  right  away,  but  tell  the  gin  to 
come  back  later.  Ihen  I  check  bun  out  and  find 
out  everything  !  can  about  bini  and  if  he  looks 
okay,  I'll  sell  to  him.  Sometimes  if  I  think  the 
guy  is  on  to  me,  I'll  tell  him  he  has  to  buy  at  a 
real  high  price  and  if  he's  a  narco,  he'll  try  to 
jew  me  down  but  finalK-  give  in.  Other  guys 
would  give  up. 

Ihese  precautions  are  not  as  necessary  in  legitimate 
businesses.  When  wholesalers  sell  products  to  new 
retailers  they  do  not  worry  about  the  retailer  fingering 
llicm  as  sellers.  .Ml  wholesalers  need  to  concern 
themselves  with  is  the  retailer's  continuing  business  and 
jMyments. 

One  variable  policy  in  wholesaling  heroin  is  the  "do 
n<»l  use"  policy.  Many  wholesalers  will  not  use  heroin 
because  they  don't  want  to  deal  with  its  effects.  Others 
will  use  it,  and  often  their  use  will  lead  to  the  downfall 
of  their  businesses. 

I  was  using  two  granis  a  day.  Then  I  thought 
about  using  more.  I  was  in  bad  shape.  My  sellers 
were  using  too  and  I  was  just  breaking  even. 
Then  1  was  busted;  how  could  they  miss  me?  1 
looked  like  an  addict. 

While  it  is  not  true  that  ever)'  wholesaler  who  uses 
heroin  fails  in  business,  heroin  use  does  raise  that 
probability.  Besides  the  actual  use  itself,  users  have  other 
identifying  characteristics  (.f-g.,  needle  marks  on  their 
arms).  Furthermore,  users  must  possess  heroin  more  so 
than  non-users  and  thus  some  wholesalers  are  not 
irrcstcd  for  sales,  but  for  possession. 
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"Cutting"  the  heroin  with  milksugar  is  also  a 
variable  policy  and  elicits  strong  responses.  In  general, 
the  majority  of  heroin  wholesalers  probably  adulterate 
their  product,  or  give  the  retailer  less  than  others.  That 
is,  while  retailers  can  get  a  full  ounce  of  cut  heroin,  they 
may  get  less  than  an  ounce  of  uncut  heroin  from  other 
wholesalers.  The  quality  may  or  may  not  figur"  out  to 
be  the  same.  However,  I  know  of  two  wholesalers  who 
did  not  dilute  their  product  and  usually  sold  "full" 
ounces  and/or  grams.  That  is,  out  of  each  ounce,  they 
would  make  30-33  grams.  Thus,  the  retailer  could  buy 
high  quality  heroin.  The  retailer  not  aware  of  the  quality 
of  the  heroin  when  purchased,  would  certainly  find  out 
with  use.  However,  wholesalers  selling  high  quality  stuff 
will  oftentimes  inform  the  buyer  of  its  purity.  In  fact, 
the  purit\  is  one  of  the  items  affecting  the  negotiated 
price.  Ounces  of  high  quality  heioin  that  can  be 
"stepped  on"  (diluted)  several  times  will  almost  always 
bring  a  higher  price  than  low  gratie  heroin  (unless  one 
can  dupe  the  bu\'er). 

Success  or  failure  in  wholesaling  heroin  is  a  rather 
unpredictable  variable.  Many  of  the  wholesalers  who  fail 
are  users  of  heroin,  others  do  not  use  but  are  "snitched." 
The  critical  variables  for  success  or  failure  are  trust  and 
visibility.  Ideally,  the  wholesaler  docs  not  work  with  or 
use  the  product,  ami  has  a  trustworthy  staff  who  will  go 
to  jail  rather  than  finger  their  boss  That  is,  the 
wholesaler  doesn't  carry  it,  cut  it,  sell  it,  or  package  it. 
The  wholesaler  is  invisible.  But  as  one  wholesaler  put  it, 
"when  you  are  in  this  business  trust  is  rare;  your  best 
friend  might  turn  \ou  in  to  stay  out  of  the  joint 
( prison  1 ." 


Price  Setting 

Prices  and  pricing  policies  vary  from  seller  to  seller. 
In  setting  a  price,  the  seller  has  several  alternatives.  The 
seller  can  dticrminc  costs  and  simply  add  on  what  is 
considered  to  be  a  fair  profit.  This  is  possible  when  the 
seller's  competitors  have  about  the  same  costs.  Another 
method  involves  setting  prices  at  customary  levels,  which 
are  prices  in  effect  for  such  a  long  time  that  they  are 
taken  for  granted  hv  cimsumers.  In  this  case,  to  make  a 
larger  profit,  or  to  meet  rising  costr  the  seller  varies  the 
amount  of  the  product  sold.  Most  dealers,  however,  use 
the  cost  plus  approach  with  customary  prices  (those 
which  buyers  believe  to  be  just  or  fair)  setting  upper 
limits.  The  eustoman,'  prices  for  capsules  is  $3.50;  grams 
$45;  ounces  $400  to  $500;  and  kilograms  $12,000  to 
$15,000.  (These  are  1969  prices  for  heroin  in  San 
Antonio.)  These  prices  are  subject  to  market  variations 
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in  demand  and  scarcity.  Wliep.  a  "panic"  occurs  (a 
shortage  of  heroin  available  to  the  consumer),  the  seller 
is  justified  raising  prices  for  two  reasons.  One  is  reduced 
competition;  the  other  is  increased  risk.  In  most 
instances,  when  there  is  an  increase  iii  risk,  there  is  an 
increase  in  price.  Similarly,  when  there  is  an  increase  in 
friendship  and  trust,  the  price  usually  declines.  When 
dealers  v;\r\-  the  price  they  usually  make  concessions  to 
their  favored  or  rcgxilar  bu\-crs  in  the  form  of  reduced 
prices,  desir.ibic  credit  arrangements,  or  perhaps,  higher 
quality  goods.  Furthermore,  quantit\'  discounting  is  a 
pricing  policy;  that  is,  the  more  one  buys  the  less  per 
unit  it  costs. 

Price  Changes  Over  Time 

The  permanence  of  a  price  change  depends  in  part 
on  the  nature  of  the  product  short.igc.  Short  run  changes 
are  characterized  by  local  suppression  of  supply;  sellers 
arc  arrested  and  other  sellers  close  down  their  businesses 
until  the  "heat"  is  off.  Thus,  local  suppU  is  reduced  and 
those  sellers  who  continue  to  do  business  may  do  so  at 
higher  prices.  Ouring  short  range  price  changes,  the  only 
variation  is  at  the  retail  level.  Ret.uicrs  obtain  their 
supplies  at  the  same  price  from  the  wholesalers  and  the 
wholesalers  are  completely  unaffected.  Not  onU'  do  the 
prices  vary,  but  in  addition,  sellers  may  become  more 
stringent  in  their  credit  arrangements.  A  customer  with 
$.50  less  than  the  retail  price  might  be  refused.  ( Ihe 
exception  being  when  the  custiuncr  is  entering 
withdrawal.)  The  retailers,  if  they  are  selling  at  all  during 
the  panic,  will  usually  sell  the  customer  a  shot  provided 
that  the  customer  "fi.\"  it  immediately.  Short  run  price 
changes  usually  last  between  si.\  hours  to  two  d;\ys.  By 
that  time  most  sellers  are  again  doing  business. 
InterestingK  enough,  drug  shortages  "last"  longer  for 
marginal  groups.  When  sellers  are  back  doing  business 
they  characteristically  do  business  with  those  they  trust 
most.  However,  after  a  day  or  two,  business  returns  to 
normal. 

Long  range  price  changes  result  from  the  disruption 
of  channels  at  the  points  between  retailers  and 
wholesalers,  and  wholesalers  and  producers.  In  the  first 
ease,  there  must  be  extensive  disruption  because  of  the 
large  number  of  retailers,  while  in  the  second  a  few 
arrests  can  modify  the  price  structure.  In  fact,  disruption 
of  producer-wholesaler  channels  may  result  in 
monopolistic  or  oligopolistic  control  for  one  or  a  few 
wholesalers  where  previously  none  had  control.  The  net 
result  is  market  command  for  a  few  who  can  set  not 
only  prices,  but  in  addition,  determine  the  quantity  and 
quality  of  the  heroin  sold. 


Profit  is  equal  to  the  revenue  earned  minus  the  costs 
entailed,  and  as  such  can  be  figured  in  many  ways.  For 
instance,  during  the  Senate  hearings  on  the  "enormous" 
profits  legal  drug  companies  make,  Estes  Kefauver  and 
his  committee  were  exposed  to  what  can  be  termed  "raw 
materials  figure  of  profit."  In  this  case  profit  is  figured 
as  revenue  minus  only  the  cost  of  the  raw  materials. 
Some  persons  figuring  the  profits  of  the  illicit  drug 
business  use  the  same  method.  The  cost  of  a  kilogram  of 
heroin  is  $2,500  before  importation,  after  importation 
to  the  United  States  it  sells  tor  $9,000-$10,000  (a  400 
percent  park-up).  After  it  is  cut,  the  kilogram  is  worth 
$300,000  (IJrowTi  1961: 131).  There  is,  however,  a  slight 
flaw  to  these  figures.  To  put  a  product  on  the  market 
requires  more  than  just  raw  materials. 

To  figure  profit  then,  one  must  account  for  all  the 
costs  to  the  producers,  wholesalers  and  retailers.  This 
includes  costs  of  raw  materials,  production,  labor, 
advertising  costs,  distribution  and  transportation  costs, 
losses  on  other  products,  wages,  etc.  This  is.  of  course, 
no  mean  feat  for  legitimate  businesses.  They  must  keep 
ledgers,  staff  accountants,  and  continually  take 
inventory.  For  illicit  businesses,  figuring  profit  is 
considerably  more  difficult.  If  there  are  ledgers,  they 
will  not  be  readily  available,  and  the  accountants  for  the 
illicit  firm  will  not  be  visible.  Likewise,  inventory  will  be 
hidden.  The  life  of  any  heroin  business  is  variable,  and 
when  any  dealership  is  liquidated  the  end  cash  value  may 
or  may  not  be  profit.  If  dealers  voluntarily  remove 
themselves  from  business  it  is  profit,  usually,  however, 
they  are  removed  by  police,  and  in  this  case  any  stock  is 
not  profit  but  liat)ilities.  Furthermore,  dealers  do  not 
keep  records  of  how  long  they  work,  how  much  they  are 
paid  and  pay  for  those  who  work  for  them.  Given  these 
difficulties,  one  is  tempted  to  use  the  simplistic  raw 
matericiis  profit  formula.  There  is,  of  course,  a  difference 
between  profit  and  profit  margins.  The  profit  margin  for 
any  organization  is  the  ratio  of  the  profit  to  the  revenue, 
or  the  percentage  of  revenue  that  is  profit  (Hultgren 
1965:4-5). 

The  costs  for  importers  vary  with  the  size  of  the 
business,  length  of  time  in  operation  and  the  number  of 
responsibilities  the  organization  has  internalized. 
Importers  can  roughly  be  categorized  into  two  classes: 
"big  dealers"  and  "small  dealers."  Big  dealers  are  those 
who  buy  and  import  a  kilogram  or  more  of  heroin,  while 
small  dealers  are  those  who  import  less  than  a  kilogram. 
Of  course,  within  each  of  these  categories  there  is  a 
tremendous  range  of  variation  in  the  amount  of  the 
product  imported.  Small  dealers  may  import  ten  grams 
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or  Icn  ounces;  big  dealers  may  be  one  ki!o  or  ten  kilo 
importers.  The  big  importer  pays  on  the  average  about 
$12,000  a  kilogram.  In  general,  the  longer  the 
organization  is  in  business,  the  lower  the  cost  per 
kilogram;  the  longer  the  organization  is  in  business,  the 
larger  the  purchases;  and  the  larger  the  purchases,  the 
lower  the  cost.  Hor  some  importers  the  cost  per  kilogram 
is  as  low  as  $7,000.  Profits  and  margins  at  the  kilogram 
level  are  quite  large  and  those  at  the  ounce  level  are  e\"en 
greater.  This  is  due  not  only  to  the  increased  risk  at  this 
level,  but  in  addition,  to  the  variations  in  price  and 
quality.  M  the  gram  and  capsule  levels,  the  profit 
margins  are  quite  lower,  and  reflect  not  only  the  increase 
in  competition  at  lower  levels,  but  in  addition,  the  use  of 
the  sellers,  during  heavy  periods  of  law  enforcement,  the 
higher  level  dealers  are  rarely  touched  and  the  net  effect 
ot  the  enforcement  is  to  inflate  their  profits. 

Manv  of  the  large  dealers  in  Mexico  arc  also  in 
legitimate  occupations,  most  of  which  pay  well.  For 
e.ianiplc,  in  recent  ye.ars  mayors  of  cities  as  well  as  other 
politicians  have  dealt  in  large  quantities  of  heroin  (or 
opium).  (Mayors  and  other  politicians  in  American  cities 
are  not  above  engaging  in  the  heroin  trade.  For  example, 
the  mayor  of  lollcson,  Arizona  was  convicted  in  1975 
lor  being  one  of  the  king-pins  in  a  large  scale  heroin 
distribution  organization.  Perhaps,  the  most  famous 
recent  case  of  influential  government  officials  operating 
in  illicit  markets  was  that  of  Manuel  Suarez-Dominquez. 
Siiarez-Dominqucz  was  the  Chief  of  the  Mexican 
National  Police  [roughly  equivalent  to  the  F.B.I.l  for 
several  years,  and  after  he  stepped  down  he  still  enjoyed 
the  privileges  of  power  in  that  he  was  able  to  travel 
across  international  borders  without  being  searched, 
liefore  he  was  arrested  in  San  Antonio  in  1971,  he  was 
responsible  for  an  estimated  600  pounds  of  pure  heroin 
l>cing  smuggled  into  the  United  States.  He  was  arrested 
111  San  Antonio  with  89  pounds  of  98.5";>  pure  heroin.) 
Slime  physicians  are  also  deeply  involved  in  the  heroin 
business  as  well.  In  many  cases,  these  people  finance  the 
Imilding  of  processing  plants  to  convert  the  Mexican 
grown  opium  into  heroin.  The  cost  of  such  an  operation 
initially  runs  well  over  $10,000.  In  addition,  they  must 
hire  a  competent  chemist  and  bribe  local  officials.  If 
they  own  the  crop,  they  must  pav  tenant  famiers  to  care 
tor  and  harvest  the  opium.  Then  they  must  transport  the 
product  to,  at  least,  their  side  of  the  border  and  in  many 
c.ises  all  the  way  to  San  Antonio.  I  talked  to  a 
"representative"  of  Mexican  big  dealers  about  the  cost 
I't  the  operation  on  the  Mexican  side  of  the  border. 
"Kaul"  worked  for  a  large  vertically  integrated 
organization.  Raul  believed  that  it  costs  his  boss  "about 
SHI, 000  a  year"  to  keep  up  the  land  and  pay  the  tenant 


farmers.  In  addition,  his  boss  "pays  the  local  cop  every 
month.  .  .  about  $100  or  $200."  The  organization 
employed  several  mnners  (mules)  and  uses  two  or  more 
runners  for  larger  shipments  (ten  ounces  or  more).  Raul 
was  paid  $200  plus  expenses  for  each  trip  he  made. 

Given  this  minimal  information,  we  can  estimate  the 
profit  of  the  organization.  The  organization  imports  (at 
a  minimum  -  our  "best  guess")  10  to  20  kilograms  of 
heroin  a  \ear  in  addition  to  an  unknown  quantity  of 
marijuana.  Raul  thought  his  boss  paid  $7,000  for  each 
kilogram  and  sold  them  for  $12,000  to  $15,000  each. 
Raul  said  that  the  organization  lost  a  kilogram  a  year 
and  maybe  more.  Furthermore,  salaries  for  each  of  the 
executives  can  be  figured.  Thus,  a  rough  estimate  of  the 
profit  of  the  organization  for  one  year  is  about  twice  the 
investment  or  $125,000  (see  Table  2),  which  yields  a 
margin  of  48.5  percent.  In  this  case,  the  revenue  is 
derived  from  19  kilograms  due  to  additives  or  diluents. 
Usually,  this  organization  made  four  kilograms  out  of 
three  by  adding  a  kilogram  of  milksugar  or  quinine  (the 
cost  of  which  IS  less  than  $10).  Thus,  it  would  have  20 
kilograms  before  raw  materials  loss.  However,  since  the 
organization  lost  a  kilogram,  it  really  had  19  to  sell. 
There  are,  of  course,  other  expenses.  How  much  salary 
did  the  organization  pay  the  other  workers?  1  was  unable 
to  find  out.  However,  the  organization  did  provide  other 
services  which  could  be  called  legal  and  medical  aid. 
(What  other  kinds  of  things  (iocs  your  boss  do 
for  you?) 

(Raul)  Well  I  don't  know.  One  time  when  my 
daughter  was  sick,  real   sick,  1  didn't  have  no 
money.   He  got  her  into  a  hospital  and  a  real 
good  doctor.   She  was  in  the  hospital  a  week, 
and  after  she  was,  I  tried  to  pay  him  back,  but 
•     he  told  me  to  forget  it.  .  .  Another  time  I  got 
into  trouble   \iith   the  law.   I  was  busted  with 
some  weed,  on  a  possession  charge.  This  lawyer 
I  never  saw  before  got  me  out  on  bond.  He  said 
he   was   a   friend    |of  his  boss) .   Later  on,  he 
helped  me  beat  the  charge. 
Whether   or   not   it   cost  the  organization   anything  to 
defend   Raul   (and   other  trusted   employees),  1  do  not 
know. 

In  addition,  there  are  other  costs  which  are  very 
hard  to  determine.  The  time  and  money  the  organization 
spent  to  find  new  runners,  the  rentals  on  houses  used  as 
distribution  points,  and  the  additional  payoffs  of  border 
police  cost  the  organization  something.  Furthermore, 
there  is  the  risk.  The  large  profits  (and  large  margin) 
attest  to  the  riskiness  of  the  business.  In  this 
organization  man\'  risk  factors  had  been  internalized 
(bribes,  medical  care  to  keep  employees  happy,  etc.). 

Small  dealing  organizations  have  a  shorter  life  span 
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TABLE  2 

PROFIT  ESTIMATE  FOR  RAUL'S  ORGANIZATION   FOR  ONE   YEAR 


Coses 

Revenue 

Raw  Materials: 

15  Kilos  (5)  $7,000  each 

$105,000 

1"  Kilos  @  $13,500  each                  $256,500* 

Raw  Materials 

Loss:  1  Kilo  H)  $7,000 

7.000 

Farmers,  Storage: 

10,000 

Bribes,  Pavoffs:  12  @  $1  50  each 

1 ,800 

Salar\-  of  2  Runners  for  One  Year: 

20  trips  (B  $400  each 

8,000 

Other  Salaries  and  Expenses: 

3 

Marijuana  trade                                  ? 

Total 

$131,800 

$256,500 

*$13,500  was  the  mean  ot  .average 

sell 

ng  price. 

Due  to  r.iw 

material  loss,  the  organization  actually  has  less  than  19 

kilos  to  sell. 

than  the  large  organizations.  PrimariK  ,  small  dealers  get 
arrested  more  often  because  they  are  more  visible. 
Whereas  for  big  dealers  one  would  figure  profit  on  a 
vcarlv  basis,  for  small  dealers  a  monthK'  or  even  weekly 
basis  is  much  more  accurate. 

"Manuel"  uses  a  small  rime  importer  of  heroin  who 
had  been  operating  off  anti  on  for  about  six  )xars.  His 
business  was  perioiiicalh'  interrupted  by  the  police  and 
his  addiction.  Manuel  reinvested  "the  money  I  hadn't 
shot  in  my  veins"  and  at  the  height  of  his  operation 
(about  60-90  days  after  he  started),  he  was  buying  three 
ounces  and  getting  two  on  "consignment."  Manuel  paid 
$100  e.xtra  to  have  five  ounces  delivered  to  San  .'Xnlonio, 
and  he  paid  "this  girl"  $25  to  make  the  pickup  for  him. 
In    addition,    he   h.id   four   men   working  for  him   \\!io 


would  sell  heroin.  It  is,  of  course,  very  difficult  to  even 
estimate  the  profit  of  Manuel.  One  cost  which  somehow 
should  be  included  is  the  cost  of  his  arrest,  lawyer  and 
detention.  At  the  height  of  his  operation.  Manuel  was 
moving  5  ounces  in  about  a  month.  Given  the  data,  we 
can  estimate  Manuel's  profit  to  be  $3,800  per  month 
and  a  margin  of  50  percent  (Table  3).  This  does  not 
figure  the  added  costs  of  the  trial,  lawyer,  etc..  which 
cost  Manuel  "everything  I  had  left." 

,\  much  easier  profit  estimate  to  make  is  for 
"Freddie's"  operation.  Freddie  did  not  use  drugs  of  any 
kind  (excluding  tobacco).  He  was  paying  $350  per 
ounce,  .ind  breaking  each  ounce  into  grams.  Freddie 
would  then  sell  the  grams  for  $35  or  $40.  Freddie  paid 
$100  to   have  the  heroin  delivered  to  San  .Antonio,  but 


TABLE  3 

MONTHLY   PROFIT  ESTIMATE   FOR  M  AN  UE  L  S  O  RG  ANI  Z  ATION 


Costs 


Revenue 


Raw  Materials: 

5  oz  C»>  $300 
Raw  Materials 

Loss:  10  gm(S  $7.50  each 
Deliver\': 
Pickup: 

Salaries    (20%  of  revenue) 
Manuel's  Salary: 

Total 


$1,500 

75 
100 

25 

1,600 

500 

$3,800 


190  gm'  @  $40  each 


$7,600 


$7,600 


'  5  oz  at  40  gm  per  ounce  -  200  gm,  which  minus  the  loss  of  10  gm  is  190  gm. 
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hail  ver>'  little  li>ss  bccnust  he  <lul  ull  iil  the  cutting 
himself.  The  ou\v  costs  he  tiileiaied  were  those  of  his 
customers.  FrciUlie  estimated  that  he  useJ  $600-700  a 
month  to  live  on  plus  making  contacts  with  his  "man  in 
.  Mexico."  Furthermore,  he  paid  His  brother  a  salary 
because  his  brother  let  him  use  his  house  to  store  heroin. 
"1  gave  IpaidI  my  brother  $300  a  month  because  1 
sunvtimes  left  stuff  there."  Ireddie  was  selling  four 
iiunces  every  month.  Freddie's  profit  for  the  month  is 
SI.SOO;  his  profit  margin  is  35.7  percent  (Tabic  4). 

There  were  manv  more  smaller  importers  thnn  th'^se 
.ilrcady  described.  .Many  importers  distributed  less  than 
an  ounce  a  month  A  local  narcotic-'  officer  described 
their  operation  this  way; 

Vou  have  lots  of  guys,  sa)  lift)-  or  a  hundred. 
who  manage  to  get  $300  or  $400  bucks  and 
they  go  and  get  it  in  Mexico,  or  sometimes  thev 
buy  it  here.  Some  of  the  guys  will  p\  raniid  their 
profits  into  an  ounce  or  more,  but  b\  then  we 
arc  onto  them.  Most  of  them  just  sell  to  keep 
their  habits  going. 

Street  dealers  are  invariablv  users  who  are  selling 
heroin  to  get  b) .  I  heir  careers  as  street  dealers  arc,  in 
general,  short-lived;  either  they  move  up,  begin  to  use 
more  heroin  than  the\'  can  support  by  selling,  and/or  get 
arrested.  "Frank"  was  a  street  dealer  who  used  heroin  on 
and  off  for  two  years.  Me  was  using  three  capsules  a  da\' 
He  bought  a  gram  or  two  every  week  and  used  part  of  it 
lor  himself,  the  rest  he  sold. 


I  bu\  two  gr.ims  for  $80  and  cap  them.  I  shoot 
three  of  the  caps  now.  .  .  I  get  18  caps  out  of 
ever)  gram  and  sell  them  for  $3.50. 

I  figured  Frank's  consumption  as  his  "salary";  some  may 
disagree  with  that.  For  those  who  do,  I  have  in  addition 
figured  Frank's  profit  without  his  "salary."  If  Frank's 
use  counts  as  salar\',  then  Frank  is  losing  money.  He 
bought  two  grams,  or  36  capsules  for  $80,  used  21  and 
sold  15  for  $3.50  each.  The  1  5  capsules  brought  $52.50, 
which  was  $27.50  less  than  his  costs,  or  a  loss  of  $27.50. 
If  Frank's  addiction  does  not  matter,  he  made  $19.20  on 
the  15  capsules.  They  cost  him  $2.22  each  and  he  sold 
them  for  $3.50  each;  his  cost  was  $33.30  and  his 
re\enue  was  $52.50.  I  think,  however,  that  Frank  must 
be  allotted  something  for  his  time  and  effort.  Frank 
summed  it  up  this  wa\' 

Well,  I  make  it  from  one  fix  to  another;  that's 
all.  1  don't  have  money;  just  stuff.  And  I'll 
shoot  that. 

There  is  not  an\  profit  on  the  street,  nor  is  the  margin 
ver\  high. 

Insofar  as  it  is  possible  to  make  comparisons,  it 
appears  that  the  profit  margins  are  higher  in  the  illicit 
drug  business  than  in  the  legitimate  drug  business. 
However,  this  seems  to  not  be  true  at  the  retailer  level 
where  profit  margins  and  profit  are  about  the  same  for 
legal  and  illegal  dealers.  In  general,  selling  illegal 
products  IS  riskier  and  a  rise  in  risk  means  a  rise  in  the 


TABLE  4 

PROFIT  ESTIMATE   FOR  FREDDIES  ORGANIZATION   FOR  ONE  MONTH 


Costs 

• 

Revenue 

Kaw  Materials 

4  oz  ®  $3  50  an  oz 

$1,450 

120  gm' 

fai  $35  each 

$4,200 

Raw  Materials 

Loss  '  9  or  lOgm 

100 

...   _. 

Salaries; 

Brother 

300 

Freddie^ 

■  '   ^ 

650 

Deliveries; 

200 

i'otal 

$2,700 

$4,200 

'  Even  though  Freddie 

lost  10  grams  a  month. 

he  told  me  that  sometimes  he  got  a 

large  ounce  and  made  31  or  32 

ounces.  1  figured  he  wasn't  losing  as  much  as 

he  thought. 

■  Freddie  estimated  he 

lost  five  grams  out  of  every  60.  Later, 

he 

estimated  he  1 

ISt 

nine  grams  a  month. 

At  about  $11 

a  gram,  $100  seemed 

reasonable 

^Freddie  said  he  used  $600  to  $700  a  month; 

1  just  took  the 

mean,  or  average 
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profit  margin.  However,  as  in  legitimate  businesses  the 
greater  cost  is  usually  passed  on  to  the  consumer.  For 
illegal  sellers,  the  greater  costs  reflect  risk  and  in  some 
cases  are  due  to  the  high  quality  of  the  product.  Dealers 
can  justify  a  higher  price  for  higher  quality  and  for 
greater  risk.  For  legal  sellers,  the  same  is  tnie.  However, 
legal  sellers  have  advertising  costs  :ind  may  elect  to 
convince  the  consumer  that  their  product  is  superior 
when  in  fact  it  is  not.  Ihiis,  the  larger  price  is  publicly 
justified  in  terms  of  quality  when  in  fact  it  is  due  to 
advertising  costs. 

THE  MARKKT  Kl  I'ECTS 
Ol"  LAW  FNI  ORCHMKNT 

Heroin     is     an     illegal     consumer     product,     and 

possessing    or    selling    it     is    punishable    by    fine    and 

imprisonment.       When       consumers,       retailers       and 

wholesalers    are   arrested,    they   arc   physically    removed 

from  the  market.  This  is,  however,  not  the  only  effect  of 

law  enforcement.   Since   both   the  seller  and  buyer  of 

heroin  arc  willing  participants,  it  is  quite  unlikely  that 

one  or  both  of  them  will  complain  ro  law  enforcers  of 

underhand   dealings.   Thus,  narcotics  officers  must  rcK 

on       "snitches"       (market       participants)      who      give 

information  to  the  police  in  return  for  some  favor. 

In  order  to  make  their  way  into  the  toils  of  the 

illicit  traffic  it  is.  .  .  necessary  for  the  police  to 

use   artificial  leverage  of  some  sort  to  obtain 

information      and      evidence     and     to     secure 

reluctant   cooperation  from  participants  in  the 

traffic.    This  entree  into  the  illegal  distribution 

system  is  usually  provided  initially  b\   addicts 

acting  as  informers  or  "special  employees."  The 

effect  of   the   heavy  mandatoiy  penalties  is  to 

give   police  and  prosecutors  enormous  leverage 

in   securing   information  and  cooperation  from 

addicts  and  in  punishing  those  who  do  not  wish 

to  cooperate  (Lindesmith  1965;  35). 

There    are    many    kinds    of    sn.tches     some    only   sell 

information  on  suspected  heroin  sellers  in  exchange  for 

money  which  they  usually  use  to  support  their  heroin 

use.  Others,  more  activel)  engaged,  participate  in  setting 

a  seller  up  for  the  arrest.  Still  others  are  not  users  of 

heroin,     but    concerned    citizens    who    suspect    "that 

something  funny   is  going  on   at  the  house  down   the 

street."    For    the    police,    the    last   case   is  a   fortuitous 

happening,  while  the  others  can  be  arranged.  The  police 

are  actively   involved  in  filling  the  role  of  the  snitch. 

There  are  a  variet)-  of  ways  to  recruit  snitches.  One  way 

is   to   wait   for   addicts  to  be  arrested   for  shoplifting, 

robbery,  burgla^^^  etc.,  and  then  give  them  the  choices 

of  going  to  jail,  supplying  the  names  of  sellers  and  going 
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free,  or  getting  a  reduced  sentence.  On  the  first  offense, 
addicts  ma)  refuse  to  give  information  and  will  take 
their  chances  with  the  courts.  However,  if  and  when 
they  are  caught  again  the  leverage  the  police  have  is 
considerablv  increased  and  addicts  who  find  themselves 
in  this  situation  are  likely  to  "talk."  The  probability  of 
recruiting  a  snitch  increases  with  the  number  of 
convictions  the  addict  has  and  with  the  severity  of  the 
addict's  current  offense  (with  the  possible  exception  of 
murder). 

The  second  way  to  recruit  a  snitch  is  to  actively 
create  one.  Officers  find  an  "active  addict"  (one  who  is 
currently  consuming  heroin)  and  entice  him  or  her  into 
cooperating.  Active  addicts  who  are  either  on  parole 
because  of  some  previous  offense,  or  who  are  found 
carrying  "weapons"  are  particularly  vulnerable  targets. 
They  arc  taken  away  and  questioned.  In  this  context 
they  arc  given  the  option  of  cooperation  and  offered 
varying  types  of  rewards  and  alternatively  they  are  made 
aware  of  the  sanctions  for  not  cooperating. 

Kctailers  in  heroin  must  be  adept  at  knowing  who  is 
a  snitch  or  potential  snitch,  and  customarily  a  set  of 
rules  has  developed  which  may  or  may  not  help  the 
retailer.  One  rule  is  not  to  sell  to  a  customer  who  at  one 
time  was  a  snitch;  another  is  not  to  sell  to  anyone  with 
anv  pending  criminal  charges.  A  third  is  not  to  sell  to 
anyone  new  to  the  "scene."  A  fourth,  and  more  general 
rule,  involves  cultural  and  ethnic  stereotyping.  San 
Antonio  retailers  (and  wholesalers)  regard  Blacks  and 
Anglos  as  h.aving  a  higher  probability  for  snitching  than 
Mexican-Americans.  If  a  retailer  is  dealing  with  30 
customers,  one  of  whom  is  Black,  and  the  retailer  is 
"fingered,"  the  claim  is  that  the  Black  snitched.  If  one 
of  the  retailer's  customers  is  a  known  snitch,  the  retailer 
may  still  pick  the  Black  or  Anglo,  This  general 
stereot)  ping  rule  may  not  be  as  applicable  in  some  small 
sectors  of  the  market  (in  this  case,  the  Eastside  of  San 
Antonio)  where  the  majority  of  the  customers  are 
Blacks.  However,  since  the  vast  majority  of  retail  outlets 
arc  not  in  these  sectors,  the  typing  rule  has  almost 
marketwide  applicability.  Some  retailers  adapt  to  the 
existence  of  snitches,  while  others  do  not,  but  in  general, 
retailers  have  typed  Blacks  and  Anglos  as  having  a  higher 
probability  of  snitching. 

Discrimination  in  Illicit  Occupations 

The  Black-Anglo  snitch  stereotype  has  further 
implications.  It  is  extremely  difficult  if  not  impossible 
for  members  of  either  group  to  become  successful 
wholesalers  in  heroin.  A  federal  narcotics  officer 
describes  the  process: 

They   (Blacks  and  Anglos)   just  don't  have  the 
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CDnncctitms  and  tlicy  aren't  trustcii.  Thcv  just 
can't  enter  it  that  easy.  What  happens  is  if  they 
do  score  for  stuff,  the  pusher  over  there 
(Mexicdl  gets  the  Mexican  police  to  pick  them 
up  and  he  gets  his  stuff  back  and  gives  them 
part  of  the  money,  if  he  isn't  sufe  of  their 
credentials.  But  that's  hypolhetical  because  he 
[the  Black  or  Anglo]  would  not  h.ivc  the 
connection  in  the  first  place. 

Another  way  of  stating  the  interrelationships  between 
the  stereotype  and  dcniiil  of  access  is  to  say  that  Blacks 
and  Anglos  lack  membership  in  the  "right"  ethnic  group. 
Because  of  the  broader  societal  segregation  and 
discrimination  patterns,  both  groups  lack  the 
ixperiencial  and  associational  base  requisite  for  access. 
Because  they  lack  these  bases,  as  well  as  not  "looking 
right,"  they  are  less  trustworthj .  and  because  the)-  arc 
less  trustworthy  they  cannot  develop  the  associational 
b.isc  necessary  for  recruitment  into  occupational  roles. 

For  Anglos  this  is  not  too  critical.  Anglos  have 
greater  access  to  legitimate  occupations,  and  in  general 
are  economically  and  politicalK'  better  off.  Minorities  in 
general,  and  Blacks  in  particular,  however,  have  "far 
interior"  legitimate  opportunities  for  success,  and  end 
up  clustered  in  poor  occupations  (Blau  &  Duncan 
1967:40+-406).  Bell  0953)  emphasized  that  minorities 
ha\c  used  illegal  occupations  as  a  means  of  upward 
mobility.  With  regard  to  the  illicit  heroin  market. 
Mexican-Americans  can  use  the  occupational  positions 
lor  upward  mobility  in  San  ,\ntonio;  Blacks  cannot. 

This  situation  is  not  unique  to  San  Antonio  or  to 
the  illicit  heroin  market.  Lindesmith  (1965)  indicates 
that  in  northern  cities  Blacks  have  been  excluded  from 
ni.inagcrial  positions  in  ihc  illicit  dnig  business. 
I  urihcrmore.  Blacks  who  at  one  time  controlled  the 
r.ickcts  in  their  areas  have  lost  control  to  Whites 
(Anglos)  and  ha\'e  been  relegated  to  the  lowest  positions 
in  the  hierarchy  (Baron  1968  31;  Booker  1964.175; 
Cloward  &  Ohlin  1960.199-202),  Thus.  Blacks  arc  not 
only  denied  access  to  legitimate  occupations,  but  in 
a<ldition.  to  illegitimate  ones  as  well. 

The  structure  of  discrimination  is  sustained  not  onh' 
li\  prejudices  of  the  dominant  group  but  in  addition  by 
their  actions.  Blood(1955: 1 16)  indicates  that  retail  store 
managers  who  were  not  prejudice<l  discriminated  in 
hiring  practices.  "Not  prejudiced  themselves,  the 
managers  were  nevertheless  unwilling  to  make  anv 
change  in  their  employment  policies  which  might 
jeopardize  the  on-going  effectiveness  of  their  stores' 
employee  and  customer  relations."  The  managers 
perceived  that  part  of  their  job  was  to  maintain 
economic  stability.  "Since  the  employment  of  Negroes 


m  skilled  jttbs  is  defined  by  the  community  as  a 
controversial  matter,  it  presented  risks  which  could  be 
avoided  by  continuing  the  traditional  policy  of 
discrimination"  (Blood  1955  116).  Similarly,  the  market 
conditions  surrounding  illicit  heroin  distribution  lead 
some  retailers  to  perceive  Blacks  and  Anglos  as 
threatening  to  the  "economic  stability"  of  their 
businesses.  When  it  is  no  longer  risky  or  unprofitable  to 
hire  the  disadvantaged,  some  businesses  will  cease  to 
discriminate. 

In  this  respect,  the  law  and  its  enforcement  can  play 
a  critical  role  in  either  sustaining  or  disrupting  the 
structure  of  discrimination.  Adequate  and  active 
enforcement  of  laws  providing  for  equal  opportunity  to 
work  and  live  can  make  it  highly  unprofitable  to 
discriminate.  That  is,  active  enforcement  of  the  law  can 
open  up  legitimate  opportunities.  With  regard  to  illicit 
markets,  however,  active  enforcement  of  the  law  cannot 
open  up  opportunities  and  may,  in  fact,  help  generate 
and  sustain  discrimination.  1  he  law  is  what  law 
enforcement  officials  do.  and  that  may  be  quite 
different  from  what  they  are  supposed  to  do.  In  San 
.\ntonio.  the  enforcement  of  the  narcotics  laws  helps 
sustain  the  stnicture  of  discrimination  with  regard  to 
illicit  occupations.  Because  of  the  amount  of  distrust 
generated  in  the  maiket  structure,  discrimination  on  the 
basis  of  race  and  ethnicity  appears  to  be  an  expected 
outcome.  I  his  unintended  effect  of  narcotic  law 
enforcement  does  not  appear  to  be  limited  to  San 
Antonio,  but  can  be  found  in  other  cities  as  well 
(Kedlingcr  1975). 

The  Condition  of  Illegality 

At  first,  the  condition  of  illegality  appears  to  reduce 
the  amount  of  regulation  over  standards  especially  those 
protecting  consumers.  The  price,  quantity  and  quality  of 
heroin  are  quite  variable,  and  every  time  a  consumer  uses 
the  drug,  the  consumer  is  literally  "takin'  his  life  m  his 
own  hands."  About  half  of  the  dealers  1  talked  with 
were  not  interested  in  the  quality  of  their  products  and 
the  protection  ol  consumers;  they  were  interested  in 
maximizing  their  gain  and  minimizing  their  costs. 
Hughes  (1958:48-49)  suggests  that  "it  is  a  fruitful  thing 
to  start  study  of  any  social  phenomenon  at  the  point  of 
lc;ist  prestige.  For,  since  prestige  is  so  much  a  matter  of 
symbols,  and  even  of  pretensions.  .  .  there  goes  with 
prestige  a  tendency  to  preserve  a  front  which  hides  the 
inside  of  things,  a  front  of  names,  of  indirection,  of 
secrecy.  .  ."  With  regard  lo  markets,  it  may  be  quite 
fruitful  to  start  study  at  the  point  of  least  regulation.  It 
is  at  this  point  that  we  can  ascertain  what  rules  and 
regulation,  standards  and  procedures  are  crucial  to  the 
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movement  of  the  product  .mil  to  rlie  goals  of  the 
Inisinesscs  in  the  market.  (In  terms  of  enforcement,  of 
course,  attempts  at  supresstng  rather  than  regulating  a 
market  have  unintended  effects.  IKttran  examination  of 
these  effects,  see  Manning  &  Kedlinger  1976. | ) 

In  the  illicit  heroin  market,  consumers  must  rely  on 
sellers  to  fulfill  their  part  ^^i  the  bargin.  In  return  for  the 
selling  prices,  dc.ilers  are  supposed  to  deliver  a  certain 
quantity  and  qualit)'  of  goiuls.  Bceuase  there  are  no 
market-wide  means  for  regulating  the  percentage  of 
heroin,  the  percentage  and  hence  qualit\  of  the  product 
IS  a  private  standard.  Some  dealers  more  concerned  with 
the  quality  of  what  they  sell  (much  like  craftspeople) 
steadfastly  refuse  to  cut  their  drugs  be\ond  a  bare 
minimum,  if  at  all.  Others,  desiring  the  highest  rale  of 
return  on  iheir  inx-estment,  uill  dilute  their  product  as 
much  as  possible. 

Guss  (1967)  indicates  that  these  kinds  of  variations 
exist  in  legitimate  consumer  markets  as  well.  K\e:i 
though  legal  consumer  products  arc  supposcdlx- 
standardized,  many  of  the  laws  arc  not  enforced  or  arc 
sufficiently  vague  as  to  be  meaningless.  Kor  example, 
water-soaked  meat  weighs  more  than  meat  that  is  not 
soaked,  and  because  of  the  added  weight,  it  costs  more. 
Packages  of  large  size  claiming  eeononn-  are  stmietimes 
more  expensive,  and  manufacturers  use  var\ing  measures 
which  make  price  comparisons  difficult,  lor  the  average 
consumer.  bu\  ing  anything  is  an  act  of  faith  or  tn'St  that 
s/he  is  not  being  cheated.  Consumers  are  dependent  on 
the  producer  to  use  the  correct  ingredients  and  proper 
methods  of  production.  The  only  mechanisms 
consumers  have  to  protect  thcmsclvcf  against  bad 
merchandise  is  sampling  the  product  and  buying  only 
from  sellers  they  trust. 

The  illicit  heroin  market  operates  largely  without 
the  use  of  contracts.  Retailers,  wholesalers  and 
producers  make  \'ague  agreements  to  deliver  a  quantit)- 
of  the  product,  and  agreements  leave  wide  latitude  for 
actions.  Because  of  the  marker  conditions  surrounding 
heroin,  it  is  sometimes  impossible  for  pr<jnipt  deli\'er\\  A 
popp\'  crop  might  fail;  narcotics  agents  may  impound  a 
shipment.  These  contingencies  .ire  understood  b\"  the 
market  participants  and  they  rely  on  each  other  to  fulfill 
the  agreement  when  it  is  possible.  The  retailer  depends 
on  the  wholesaler  for  a  supply,  and  reciprocally,  the 
wholesaler  depends  on  the  retailer  for  revenue.  As  long 
as  these  conditions  hold,  it  is  in  both  their  interests  to 
perform  satisfactorily.  When.  for  instance,  the 
wholesaler  does  not  depend  on  the  retailer,  power  is 
increased  over  the  retailer.  If  the  wholesaler  is  the  only 
wholesaler,  power  is  increased  over  the  retailer. 
However,    as    long    as    the    wholesaler    depends    on   the 


continued  btisincss  of  the  retailer,  the  wholesaler  will 
operate  in  good  faith. 

Macauhn  (1963:63)  indicates  that  in  legitimate 
businesses,  noncontractual  agreements  arc  quite 
common.  The  agreements  do  not  cover  all  forsecable 
contingencies,  but  each  party  understands  the  primary 
obligation.  In  addition,  frequently  the  buyer  and  seller 
are  friends.  "The  top  executives  of  the  two  firms  may 
know  each  other.  They  may  sit  together  on  government 
or  trade  committees.  They  may  know  each  other  socially 
and  even  belong  to  the  same  country  club."  In  addition, 
both  buyer  and  seller  are  involved  in  an  exchange 
relationship. 

Consumer  markets,  whether  they  are  legal  or  illegal, 
may  have  similarities.  They  are  networks  of  collective 
activity  centered  around  successfully  moving  a  product. 
All  markets  are  social  organizations  which  must  recruit 
and  retain  staff,  and  develop  constraints  and 
ct)mmitmcnts  for  doing  so.  All  markets  exist  outside  the 
rule  t)f  law  but  all  are  affected  by  the  enforcement  of 
the  law.  As  long  as  we  view  dealers  and  consumers  of 
heroin  as  different  and  pathological,  we  will  fail  to 
understand  their  Inhavior.  Moreover,  we  will  fail  to  sec 
how  similar  their  behavior  is  to  our  own. 
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HUGH    SCOTT  RICHARD  G.  QUICK 

AOMINtSTRATIVe  ASSISTAKT 

Pi  'lA 

'7l}C'nileb  ^Utle&  ^enttie 

WASHINGTON.  O.C.     20B10 

July  28,  1976 


Honorable  Birch  Bayh 

Chairman 

Subcommittee  on  Juvenile 

Delinquency 
Washington,  D.C. 

Dear  Birch: 

I  would  like  to  take  this  opportunity  to  thank  you  for 
scheduling  hearings  on  S.  3411,  the  President's  Narcotics 
Sentencing  and  Seizure  Act  of  1976. 

As  you  know,  the  bill  would  amend,  both  substantively 
and  procedurally,  the  federal  criminal  law  as  it  relates 
to  illegal  trafficking  of  hard  drugs.   It  was  referred  to 
your  subcommittee  on  June  9,  1976.   This  bill  seeks  to  im- 
prove our  Federal  enforcement  activities  and  to  eliminate 
the  international  and  domestic  snags  that  have  handicapped 
past  enforcement  efforts. 

No  one  can  deny  the  epidemic  proportions  of  drug  ad- 
diction in  this  country.   It  is  impossible  to  assess  ac- 
curately the  devastating  and  debilitating  effect  of  this 
epidemic  on  our  nation's  population,  particularly  its  young 
people.   Such  a  massive  problem  requires  a  far-reaching  and 
thoughtful  response. 

I  believe  that  the  time  has  come  for  a  more  permanent 
resolution  of  this  continuing  problem.   Your  hearings, 
scheduled  July  25  and  August  5,  will  give  all  Americans  a 
chance  to  study  the  problem  and  assess  the  merits  for  the 
President's  proposal.   With  your  permission,  I  will  submit 
a  statement  for  inclusion  in  the  hearing  record. 

Thank  you  for  your  kind  attention  to  this  matter. 

With  warm,  personal  regard. 

Sincerely, 


Hugh  Scott  J 

United  States  Senator 
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'UlCnitciJ  ^ictle&  ^enaie 

WASHINGTON.  D.C.     20ST0 


August  10,  1976 


Honorable  Birch  Bayh 

Chairman 

Subcommittee  on  Juvenile  Delinquency 

Washington,  D.C. 

Dear  Mr.  Chairman: 

Thank  you  for  the  opportunity  to  submit  this  statement  for  entry 
into  the  record  of  your  Subconinittee's  hearings  on  the  President's 
Narcotics  Sentencing  and  Seizure  Act.  I  regret  that  I  was  unable  to 
attend  the  hearings  personally  because  of  a  previous  conmitment. 

Combatting  drug  abuse  is  one  of  the  highest  priorities  of  this 
administration.  Existing  law  is  deficient  in  deterring  narcotic 
violators  from  trafficking  in  illegal  drugs.  S.  3411  would  rectify 
this  situation  by  establishing  mandatory  minimum  prison  sentences, 
which  would  make  our  enforcement  efforts  more  effective.  Every  day 
we  delay  in  passing  this  legislation  means  another  four  or  five 
major  violators  will  be  apprehended,  released  on  inadequate  bail, 
and  free  to  prey  again  on  this  country's  youth. 

I  hope  you  will  give  this  legislation  favorable  consideration. 

Thank  you  for  your  kind  attention  to  this  matter. 

■'"  '  ,  Sincerely, 

■\         "'    '    :\      -  ".   ,   ,'.'  .,;  Hugh  Scott 

'  -  • '   ^    '  ■        ■  •  uriited  States  Senator 
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STATEMENT  BY  SENATOR  HUGH  SCOTT 
SENATE  COMMITTEE  ON  JUDICIARY 
SUBCOMMITTEE  ON  JUVENILE  DELINQUENCY 
August  5,  1976 

Mr.  Chairman,  thank  you  for  this  opportunity  to  present  this 
statement  to  your  distinguished  Subcommittee  regarding  S.  3411, 
the  President's  Narcotics  Sentencing  and  Seizure  Act  of  1976. 
I  commend  you  for  the  leadership  you  have  shown  in  quickly 
scheduling  hearings  on  this  legislation. 

In  signing  his  Special  Message  on  Drug  Abuse  last  April  27, 
President  Ford  called  drug  abuse  a  problem  "which  strikes  at  the 
very  heart  of  our  national  well-being."   He  went  on  to  describe 
the  staggering  costs  this  menace  exacts  in  chilling  detail^ 
5,000  deaths  annually;  up  to  one  half  of  all  "street  crimes;" 
up  to  $17  billion  per  year  in  measurable  costs;  and  an  incalcuable 
burden  in  terms  of  ruined  lives,  broken  homes,  and  divided  com- 
munities. _     , 

In  response,  the  Administration  --  with  strong  bi-partisan  sup- 
port from  the  Congress  --  has  made  combatting  drug  abuse  one 
of  the  highest  domestic  priorities  over  the  past  several  years. 
For  a  while  in  late  1972  and  1973,  it  looked  as  if  the  war  on 
drug  abuse  was  being  won. 

But  we  know  now  that,  although  real  gains  were  made,  they  were 
largely  temporary  and  regional;  by  early  1975,  it  was  clear 
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that  conditions  were  worsening  and  that  gains  of  prior  years 
were  being  eroded.   Probably  the  major  lessons  that  we  learned 
from  that  experience  were:  (1)  that  the  problem  of  drug  abuse  is 
far  more  tenacious  than  once  believed,  and  consequently  its  elimi- 
nation unlikely;  (2)  but  despite  this,  government  efforts  --  pro- 
perly targetted  --  can  have  a  real  impact;  (3)  that  drug  abuse, 
like  many  other  social  problems  is  not  susceptible  to  one-shot 
"cures",  but  rather  demands  constant  and  persistent  attention. 

The  progress  made  over  the  last  year  in  revitalizing  the  overall 
Federal  effort  to  combat  drug  abuse  has  beenimpressive .   For  example, 
law  enforcement  resources  have  been  redirected  towards  high  level 
traffickers  of  the  most  serious  drugs  of  abuse.   I  am  also 
impressed  by  the  progress  made  in  improving  the  utilization  of 
and  coordination  among  all  Federal  agencies  involved  in  the  effort. 

However,  much  of  the  progress  made  in  our  ability  to  apprehend 
major  traffickers  will  be  dissipated  unless  substantial  changes 
are  made  in  the  way  the  criminal  justice  system  handles  them  after 
arrest.   The  uncertainty  of  a  meaningful  sentence  and  the  absence 
of  a  strong  penal  sanction  against  traffickers  has  severely 
handicapped  our  enforcement  effort. 

Compounding  this  problem  is  the  fact  that  under  current  Federal  law 
even  the  most  notorious  drug  traffickers  are  usually  released  on 
bail  soon  after  arrest.   The  bail  is  often  small,  especially  when 
compared  to  the  tremendous  profits  from  drug  trafficking. 
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Consequently,  raising  and  then  forfeiting  the  bail  becomes  just 
another  cost  of  doing  business.   A  1974  Justice  Department  study 
shows  that  nearly  half  of  a  sample  of  individuals  arrested  for 
trafficking  in  narcotics  were  implicated  in  post-arrest  drug 
trafficking  while  on  bail.   Other  studies  show  that  approximately 
one-fourth  of  all  bail-jumpers  in  drug  cases  are  aliens  who  were 
caught  smuggling  drugs  into  the  country.   These  drug  traffickers 
simply  flee  to  their  homelands  upon  posting  bail. 

Last,  existing  law  is  deficient  in  denying  traffickers  the  money 
and  assets  needed  in  their  trade.   We  know  that  tremendous  amounts 
of  money  are  illegally  taken  out  of  the  country  each  day,  either 
to  purchase  drugs  or  to  transfer  profits  from  selling  drugs  to  safe 
and  secret  bank  accounts  abroad.   Present  law  requires  that  any 
amount  in  excess  of  $5,000  must  be  reported  to  the  Customs  Service; 
failure  to  report  can  result  in  seizure  of  the  money.   Yet,  Customs 
does  not  now  have  the  authority  to  search  outgoing  passengers, 
without  a  warrant,  for  money  in  excess  of  $5,000,  an  authority 
which  they  do  have  for  munitions.   Another  loophole  which  should 
be  closed  is  the  provision  which  allows  seizure  of  certain  kinds 
of  property,  such  as  automobiles,  used  in  smuggling.   These 
forfeitures  may  be  concluded  by  Administrative  action  only  if 
the  value  of  the  property  is  under  $2,500.   Judicial  action  is 
necessary  for  property  of  more  than  that  amount.   The  $2,500 
limit  was  established  in  1954  when  it  was  quite  probable  that 
the  majority  of  vehicles  used  for  smuggling  would  be  valued  less 
than  that  amount.   Since  that  time,  inflation  has  rendered  the 
Administrative  procedure  almost  useless,  and  today  virtually 
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all  forfeitures  must  be  concluded  by  court  action.   Interestingly, 
these  forfeiture  provisions  do  not  apply  to  cash  found  in  the 
possession  of  the  narcotics  violator.   Consequently,  it  has 
proved  difficult  to  remove  some  of  the  money  used  to  finance  the 
drug  traffic  from  circulation.   Since  there  is  no  difference 
between  an  automobile  used  to  convey  drugs  or  money  used  to  pur- 
chase them,  the  forfeiture  provision  should  also  be  extended  to 
include  cash  and  other  personal  property  found  in  the  possession 
of  a  narcotics  violator  which  is  determined  as  having  been  used 
or  as  being  intended  for  use  in  connection  with  an  illegal  drug 

transaction . 

:■-■■.  :  ■       -      ■     :  .  '  ■  '  U 

S.  3411  is  intended  to  remedy  these  defects  in  the  law.   Its  five 
titles  would:       ■■-"  '-    ^ .   ■•     :  ^     u.^:       .  ■• 

1.  require  mandatory  minimum  sentences  for  persons  convicted 
of  trafficking  in  heroin  and  similar  narcotic  drugs. 
Sentences  under  this  legislation  would  be  at  least  three 
years  for  a  first  offense  and  at  least  six  years  for 
subsequent  offenses  for  selling  to  a  minor. 

2.  enable  judges  to  deny  bail  if  a  defendant  arrested  for 
trafficking  in  heroin  or  dangerous  drugs  is  found  (1)  to 
have  previously  been  convicted  of  a  drug  felony;  (2)  to  be 
presently  free  on  parole;  (3)  to  be  a  non-resident  alien; 
(4)  to  have  been  arrested  in  possession  of  a  false  pass- 
port; or  (5)  to  be  a  fugitive  or  to  have  been  previously 
convicted  as  a  fugitive. 

3.  provide  for  the  forfeiture  of  cash  or  other  personal  pro- 
perty found  in  the  possession  of   a  narcotics  violator  -- 
where  it  is  determined  that  it  was  used  or  was  intended 
for  use  in  connection  with  an  illegal  drug  transaction. 

4.  expand  Customs'  authority  to  search  for  cash  and  other 
monetary  instruments  being  sm.uggled  out  of  the  country, 
thus  making  the  present  prohibitions  on  the  export  of 
cash  in  violation  of  the  Currency  and  Foreign  Transactions 
Reporting  Act  more  effective. 

5.  require  masters  of  boats  --  including  pleasure  vessels  -- 
arriving  in  the  United  States  to  report  immediately  to 
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Customs  upon  arrival,  rather  than  within  24  hours,  as  is 
now  required.   At  present,  the  masters  of  these  vessels  have 
24  hours  to  report  their  arrival  to  Customs  --  and  that  is 
ample  time  to  unload  contraband. 

In  addition,  S.  3645,  which  is  also  before  this  Subcommittee, 
is  an  important  part  of  this  overall  legislative  package  to 
strengthen  our  ability  to  deal  with  major  drug  traffickers.   It 
would  raise  the  value  of  property  used  to  smuogle  drugs  which 
can  be  seized  by  administrative,  as  opposed  to  judicial,  action 
from  $2,500  to  $10,000,  a  step  needed  simply  to  keep  up  with 
inflation. 

I  want  to  emphasize  that  the  pre-trial  detention  and  mandatory 
minimum  provisions  are  not  meant  to  apply  to  just  anyone  arrested 
on  just  any  drug.   Rather,  they  are  aimed  at  a  very  limited  few  -- 
those  who  traf f icYheroin.   Title  II  on  pre-trial  detention  spells 
out  the  very  limited  circumstances  under  which  this  measure  may 
be  employed,  and  further  emphasizes  that  it  must  also  be  found 
that  no  other  condition  of  release  will  assure  safety  or 
avoidance  of  future  similar  offenses,  and  that  there  is  a  sub- 
stantial probability  of  guilt.   The  proposed  bill  would  limit 
mandatory  minimum  sentences  to  opiate  traffickers,  not  a 
broad  range  of  drugs.   In  short,  the  proposed  amendments  provide 
that  only  the  most  serious  offenders  will  be  incarcerated  under 
its  provisions. 

There  is  little  disagreement,  nor  could  there  be,  that  society 
must  be  protected  from  these  dangerous  cirminals.   Considering 
the  awful  human  toll  that  narcotic  addiction  takes  and  the  great 
extent  to  which  addiction  is  crime-generating,  it  is  a  matter 
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of  high  priority  that  our  laws  be  made  more  effective  in  curbing 
the  narcotic  traffic. 

There  are  two  other  reasons  fov  strenij  V4\e«\iAJ  o>-t<" 
laws  against  heroin  trafficking.   First,  the  American  people  are 
demanding  it,  and  deserve  it.   In  poll  after  poll,  survey  after 
survey,  American  citizens  rank  drug  abuse  and  drug-related  crime 
near  the  top  of  the  list  of  domestic  problems,  and  consistently 
call  for  more  effective  Federal  action.   If  we  are  determined  to 
demonstrate  our  resolve  to  take  traffickers  off  the  streets, if 
we  are  to  respond  to  the  pleas  of  the  anguished  families  of  the 
victims  of  traffickers,  we  must  provide  them  with  what  they 
want  --  a  meaningful  deterrent,  with  serious  sanctions  and  realistic 
bail,  a  sensible  and  consistent  criminal  justice  system.   Second, 
how  can  we  ask  Federal  agents  and  local  law  enforcement  officers 
to  risk  their  lives,  to  change  their  living  habits  and  their 
personal  appearance  in  an  effort  to  infiltrate  a  drug  trafficking 
network,  to  deny  themselves  and  their  families  a  normal  life 
without  midnight  calls,  to  expose  themselves  to  the  worst  element 
of  society,  when  the  judiciary  grants  continuance  after  con- 
tinuance, and  sets  bail  and  gives  sentences  that  do  nothing  to 
deter  the  offenders?  '• 

Loopholes  which  permit  traffickers  to  go  free  to  again  prey  on 
innocent  citizens  must  be  closed.   Drug  traffickers  who  make 
others  the  victims  of  their  own  greed  must  be  dealt  with  harshly. 
Where  the  law  is  not  sufficient  to  the  task,  we  must  provide  new 
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laws.   It  is  impossible  to  say  that  the  enforcement  legislation 
the  President  has  asked  for  v,ill  be  conclusive- -that  we  will 
not  need  further  legislation.   But  there  can  be  no  question 
that  we  need  at  least  this  legislation,  and  I  urge  this  Sub- 
committee to  give  these  bills  the  highest  priority.   I  am 
confident  that  it  will.   For  time  is  critical;  every  day  we 
delay  in  passing  this  legislation  means  another  four  or  five 
major  violators  will  be  apprehended,  released  on  inadequate 
bail,  flee,  and  then  be  free  to  prey  again  on  this  country's 
youth . 
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July  28.   1976 

Senator  Birch  E.  Bayh 

Russell  Senate  Office  Building  '  - "' :  '• '  '    '.  '•     '         -  '   '      ^ 

Room  363  ., 

Washington.   D,   C.   20510  '  ■        '  •       :    .     >.    , 

Dear  Senator  Bayh: 

The  International  Association  of  Chiefs  of  Police  appreciates  the  opportunity 
to  express  its  views  on  Senate  Bill  3411,   "Narcotic  Sentencing  and  Seizure 
Act  of  1976.  "    As  a  point  of  information,  the  lACP  is  the  world's  leading 
association  of  police  executives  with  over  10,600  members  from  63  nations. 
Most  of  our  membership,   however,   consists  of  law  enforcement  execut''-es 
from  the  United  States. 

We  speak  for  the  majority  of  state  and  local  law  enforcement  agencies  when 
we  express  our  support  for  this  bill. 


As  President  Ford  emphasized  in  an  April  27  statement,   drug  abuse  has 
become  a  "national  tragedy.  "    The  increase  in  the  misuse  of  drugs  does  not 
appear  to  be  due  to  any  reluctance  by  law  enforcement  personnel  to  commit 
themselves  to  the  fight  against  illegal  drugs.     Rather,   the  growing  misuse  of 
drugs  appears  to  be  due  to  weaknesses  in  the  present  statutory  provisions 
governiiig  enforcement  procedures.    Unfortunately,  the  drug  problem  is  now 
so  severe  that  existing  law  enforcement  tools  are  insufficient.     Heroin  and 
other  opiates  present  the  primary  problem.      Addicts  using  heroin  are  respon- 
sible  for  an  ever-increasing  percentage  of  crime. 

While  addicts  are  reduced  to  a  state  of  inhuman  dependence  on  drugs  and  while 
citizens  are  plagued  by  the  crimes  committed  in  support  of  the  addiction,  drug 
traffickers  have  been  deriving  enormous  profits. 

The  certainty  of  strict  punishment  if  apprehended  should  be  made  to  outweigh 
the  possibility  of  profitting  through  the  sale  of  illegal  drugs.     This  guaranteed, 
drug  trafficking  will  be  reduced.    We  believe  the  bill  now  before  this  Subcommittee 
will  give  great  emphasis  to  this. 
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The  possibility  of  arrest  and  conviction  now  appear  to  do  little  to  deter  re- 
sourceful traffickers.     As  President  Ford  emphasized.   Department  of  Justice 
statistics  show  that  an  average  of  one  out  of  four  convicted  heroin  traffickers 
receive  no  prison  sentence. 

We  strongly  support  the  provisions  which  set  mandatory  minimum  sentences 
and  restrictions  on  pre-trial  release,  because  drug  traffickers  must  be  made 
aware  that  our  system  of  justice  is  not  merely  a  game  of  chance. 

We  support  the  provisions  of  the  bill  relating  to  the  forfeiture  of  monies,   new 
restrictions  on  currency  export,   and  more  efficient  customs  reporting  require- 
ments.    These  provisions,   too,   will  help  take  the  profit  out  of  trafficking. 

In  the  past,   the  Drug  Enforcement  Administration  has  exercised  leadership 
in  the  fight  against  drug  abuse  and  has  fostered  a  spirit  of  cooperation  between 
federal,    state  and  local  law  enforcement.     We  support  this  bill  not  only  because 
it  would  strengthen  the  drug  control  powers  of  the  federal  government,  but  also 
because  it  would  have  a  significajit  effect  upon  state  and  local  police  operations. 
By  reducing  drug  trafficking  and  shrinking  addicts'  sources  of  illegal  drugs, 
state  and  local  drug  and  drug-related  crimes  should  be  lessened.     In  particular, 
if  the  drug  problem  can  be  alleviated,   police  should  be  faced  with  fewer  crimes 
of  robbery  and  burglary. 

Of  course,  the  lACP  recognizes  that  this  legislation  alone  will  not  eliminate 
the  drug  problem.     We  do  believe,   however,   that  the  bill  is  a  useful  and 
necessary  tool  for  the  fight  against  illegal  drugs.     We  support  the  bill  because 
it  is  a  workable,   progressive  means  of  dealing  with  the  mounting  problem  of 
drug  abuse. 

We  will  be  most  happy  to  assist  you  in  any  way  possible,    if  called  upon. 

:  Sincerely, 


Glen  D.  King 
Executive  Director 
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THE  WHITE   HOUSE 

WAS  H  I N  GTO  N 


FOR  IMMEDIATE  RELEASE 
August  24,  1976 


JOINT  STATEMENT  OF 

JAMES  M.  CANNON 

ASSISTANT  TO  THE  PRESIDENT  FOR  DOMESTIC  AFFAIRS 

EXECUTIVE  DIRECTOR,  DOMESTIC  COUNCIL 

and 

JAMES  T.  LYNN 
DIRECTOR,  OFFICE  OF  MANAGEMENT  AND  BUDGET 

before  the 

SENATE  GOVERNMENT  OPERATIONS  COMMITTEE 
PERMANENT  SUBCOMMITTEE  ON  INVESTIGATIONS 


Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  appreciate  the  opportunity  to  address  a  problem  of  great  national 
concern  —  drug  abuse.   We  have  chosen  to  submit  a  joint  statement 
since  both  the  White  Paper  on  Drug  Abuse  and  the  Administration's 
budget  in  this  area  were  the  result  of  close  cooperation  between  the 
Domestic  Council  and  the  Office  of  Management  and  Budget. 

The  cost  of  drug  abuse  to  the  nation  is  staggering.   Counting 
narcotic-related  crime  --  estimated  to  account  for  as  much  as  one 
half  of  all  street  crime  --  health  care,  drug  program  costs  and 
addicts'  lost  productivity  as  major  items,  the  dollar  cost  is 
estimated  at  upwards  of  $17  billion  per  year.   To  that  must  be 
added  more  than  5,000  deaths  each  year,  and  the  incalculable  burden 
of  ruined  lives,  broken  homes,  and  divided  communities.   Drug 
abuse  is  a  problem  which  affects  millions  of  Americans  either 
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directly  or  indirectly  and  which  strikes  at  the  very  heart  of  our 
national  well-being. 

President  Ford  has  made  reducing  the  tragic  toll  of  drug  abuse 
one  of  his  Administration's  highest  priorities,  and  has  invested 
a  great  deal  of  his  time  and  attention  to  this  effort.   He 
initiated  and  then  endorsed  a  major  study  of  the  issue  which  has 
resulted  in  wide  understanding  and  acceptance  of  the  Federal 
policy  in  this  area,  and  in  major  improvements  in  agency  operations. 
He  has  met  frequently  with  foreign  heads  of  State,  Members  of 
Congress,  and  members  of  the  Cabinet  to  seek  ways  to  improve 
the  program.   He  has  requested  additional  funds  for  both  law 
enforcement  and  drug  abuse  treatment  in  accordance  with  White 
Paper  recommendations,  and  proposed  legislation  to  the  Congress 
aimed  at  cutting  drug  traffickers  off  the  street.   He  has  created  new 
Cabinet  committees  to  ensure  that  all  government  resources  are 
brought  to  bear  on  the  problem  in  a  coordinated  manner.   He  has 
directed  the  Internal  Revenue  Service  to  develop  a  tax  enforcement 
program  aimed  at  high  level  traffickers.   And  he  has  brought  the 
issue  to  the  American  public  in  several  major  addresses  calling 
for  a  national  commitment  to  combatting  this  menace  to  the  health 
of  our  nation. 

In  short,  the  President  is  deeply  concerned  about  the  ravages  of 
drug  abuse  on  American  society  and  his  commitment  to  improving 
th^  Federal  narcotics  program  is  absolute.   We  therefore  view 
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these  hearings  as  extremely  important,  and  offer  our  fullest 
cooperation  and  that  of  our  staffs  in  helping  you  develop  a 
complete  and  impartial  understanding  of  this  crucial  and 
complex  issue. 

Background      'i'  .':-   ■;    •        -.■  .  !/■-_    ,  ,   >;?i  • 
In  1965,  an  epidemic  of  heroin  use  began  in  the  United  States. 
New  use  (or  incidence)  increased  by  a  factor  of  10  in  less  than 
se^'en  years.   This  epidemic  began  among  minority  populations 
living  in  metropolitan  areas  on  both  coasts  where  use  was 
traditional  (e.g..  New  York  City,  Washington,  D.C.,  Los  Angeles, 
San  Francisco) ,  then  spread  to  other  population  groups  living 
in  those  same  metropolitan  areas  and  to  other  large  metropolitan 
areas  throughout  the  nation  (e.g.,  Detroit,  Boston,  Miami, 
Phoenix).   By  about  1970,  heroin  use  had* begun  to  appear  in 
cities  of  all  sizes  across  the  United  States. 

.When  the  full  magnitude  of  this  problem  became  apparent  in  the 
late  1960's  and  early  1970's,  the  Administration,  with  strong 
Congressional  support,  responded  quickly.   A  vigorous  prevention 
and  treatment  component  was  added  to  the  then-existing  law 
enforcement  efforts.   Federal  spending  for  a  broad  range  of 
programs  aimed  both  at  demand  reduction  (prevention,  treatment, 
rehabilitation  and  research)  and  supply  reduction  (law  enforcement 
and  international  control)  tripled,  and  then  tripled  again  —  all 
within  five  years.    A  variety  of  permanent  and  temporary  offices 
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were  created  to  provide  policy  guidance,  program  oversight,  and 

interagency  coordination  of  the  rapidly  expanding  program. 

These  included: 

.  The  Cabinet  Committee  on  International  Narcotics 
Control  (CCINC) ,  created  in  1971  to  coordinate 
the  international  control  program. 

.  The  Special  Action  Office  for  Drug  Abuse  Prevention 
(SAODAP) ,  created  in  1971  to  oversee  and  coordinate 
the  development  of  a  comprehensive  treatment  and 
prevention  program  to  balance  the  existing  law 
enforcement  program. 

.  The  designation  of  the  head  of  the  Justice  Department's 
Office  of  Drug  Abuse  Law  Enforcement  (ODALE)  as  Special 
Consultant  to  the  President  for  Narcotics  Affairs 
in  1972. 

.  The  creation  of  a  special  drug  abuse  staff  within  the 
Domestic  Council. 

As  the  drug  program  matured,  many  of  these  temporary  offices  were 
replaced  with  permanent  structures.   By  mid-197  3,  for  example,  the 
specialized  Domestic  Council  staff  had  evolved  into  a  small 
office  in  the  Office  of  Management  and  Budget  (0MB) ,  and  the 
executive  directorship  of  CCINC  had  been  transferred  to  the 
Senior  Adviser  for  Narcotic  Matters  (S/NM)  in  the  Department  of 
State.   In  July   1973,  ODALE  was  merged  with  the  Bureau  of 
Narcotics  and  Dangerous  Drugs,  the  Office  of  National  Narcotics 
Intelligence,  and  those  U.S.  Customs  Service  officers  involved 
in  drug  intelligence  and  investigations  to  create  a  new  Drug 
Enforcement  Administration  (DEA)  in  the  Department  of  Justice, 
and  the  Attorney  General  was  given  overall  responsibility  for 
drug  law  enforcement.   Finally,  by  early  1974,  the  permanent 
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successor  to  SAODAP ,  the  National  Institute  on  Drug  Abuse 
(NIDA) ,  was  established  in  the  Department  of  HEW s  Alcohol, 
Drug  Abuse,  and  Mental  Health  Administration.   Over  the  next 
18  months,  NIDA  gradually  assumed  most  of  SAODAP ' s  functions, 
allowing  SAODAP  to  expire  as  scheduled  on  June  30,  1975. 

Sufficient  progress  had  been  made  by  late  1973  and  early  1974 
that  Administration  spokesmen,  including  the  former  President, 
began  to  make  cautious  statements  about  "turning  the  corner 
on  drug  abuse."   We  now  know  that  the  very  real  progress  which 
led  to  this  confidence  was,  in  the  main,  temporary  and  regional 
In  fact,  at  that  very  time,  the  underlying  trends  had  already 
begun  to  turn  upward  after  having  declined  steadily  for  almost 
two  years.     , 

By  the  summer  of  1974,  Federal  drug  abuse  program  administrators 
began  to  realize  that  conditions  were  worsening  and  that  the 
gains  of  prior  years  were  being  eroded.   The  deteriorating 
situation  was  confirmed  over  the  next  several  months  and,  by 
early  1975,  it  was  clear  that  a  major  drug  abuse  problem  still 
faced  the  nation. 

The  White  Paper  on  Drug  Abuse    .        .  ,  .  ,^ 

In  May  of  1975,  faced  with  evidence  that  the  gains  made  in  1972 
and  1973  were  being  eroded  and  that  the  use  and  availability 
of  drugs  was  again  increasing,  the  President  directed  the 
Domestic  Council  to  undertake  a  thorough  review  and  assessment 
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of  the  effectiveness  of  the.  Federal  program  to  control  drug 
abuse.   Almost  100  individuals  from  more  than  20  different 
government  organizations  participated  in  this  review,  and  more  than  30 
other  individuals  representing  almost  as  many  community  organi- 
zations involved  in  the  drug  abuse  area  contributed  valuable 
perspective  and  ideas  to  it. 

The  resulting  report  to  the  President  entitled  the  White  Paper 
on  Drug  Abuse,  won  wide  praise   in  the  Congress  and  throughout 
the  country  for  its  candor,  practical  tone,  and  sensible 
recommendations.   On  December  27,  1975,  after  the  White  Paper's 
unanimous  endorsement  by  the  members  of  the  Cabinet  having 
drug  abuse  responsibility,  the  President  endorsed  it   and  made 
it  the  centerpiece  of  a  revitalized  Federal  program.   We  are 
pleased,  therefore,  to  note  that  you  have  already  made  the 
White  Paper  a  part  of  the  record  of  these  hearings,  and  we 
commend  Chapters  1  and  3  to  your  attention  as  especially 
relevant  to  your  deliberations. 

Several  basic  themes  of  the  White  Paper  have  a  direct  bearing 
on  the  questions  concerning  drug  law  enforcement  which  this 
subcommittee  is  investigating.   In  the  following  paragraphs 
we  will  discuss  them,  as  well  as  the  progress  made  to  date  in 
implementing  them. 

The  first  major  theme  is  that  there  should  be  more  selectivity 
and  targeting  of  Federal  law  enforcement  efforts.   These  efforts 
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should  focus  on  the  arrest  of  leaders  of  high-level  trafficking 
networks,  and  should  move  away  from  "street-level"  activities. 
Highest  priority  should  be  given  to  reducing  the  supply  of 
those  drugs,  such  as  heroin,  which  impose  the  greatest  cost 
on  society.  .  ..  ■       - 

Great  strides  have  been  made  in  shifting  priorities  since  publica- 
tion of  the  White  Paper.*   For  example: 

.  Total  Federal  seizures  of  heroin  increased  54  percent 
in  the  first  three  quarters  of  FY  76  over  FY  75.   During 
the  same  period,  the  seizures  of  heroin  by  foreign 
law  enforcement  officials  in  cooperation  with  DEA 
increased  137  percent. 

.  Total  DEA  arrests  of  high-level  violators  increased 
41  percent  in  the  first  9  months  of  FY  76  over  FY  75, 
while  arrests  of  lower  level  violators  decreased 
22  percent.   Arrests  for  heroin  trafficking  increased 
by  44  percent,  while  arrests  for  marihuana  decreased 
11  percent. 

We  expect  that  DEA  Administrator  Bensinger  and  Customs  Commissioner 
Acree  will  discuss  these  results  in  more  detail  when  they  appear 
before  the  subcommittee. 

A  note  of  caution  should  be  sounded  concerning  this  concept 
of  priorities.   It  does  not  suggest  devoting  all  resources  to 
the  higher  priority  drugs  and  none  to  lower  priority  drugs. 


*   While  not  directly  relevant  to  the  current  investigation, 
we  are  proud  to  note  that  similar  progress  has  been  made 
in  shifting  priorities  on  the  treatment  side  as  well. 
For  example,  the  number  of  treatment  slots  filled  by 
users  of  low  priority  drugs  has  been  cut  by  57  percent 
between  October  and  March,  and  the  number  of  inefficient 
outpatient  drug  free  slots  has  been  reduced  by  11  percent. 
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All  drugs  are  dangerous  in  varying  degrees  and  should  receive 
attention.   Also,  many  investigative  techniques  are  not  easily 
targeted  by  drug  or  even  by  level  of  violator.   Often  the  arrest 
of  a  lower  level  violator  may  lead  to  the  subsequent  arrest 
of  higher  level  violators;  and  many  smuggling  networks  trade 
in  a  variety  of  drugs,  so  immobilizing  the  network  for  marihuana 
smuggling  removes  a  potential  heroin  network.   Where  resource 
constraints  force  a  choice,  however,  we  believe  the  choice  should 
be  made  for  the  higher  priority  drug  and  the  higher  level 
violator. 

The  second  major  White  Paper  theme  of  direct  relevance  to  this 
subcommittee  is  that  we  must  mobilize,  coordinate  and  utilize 
more  effectively  all  the  resources  of  the  Federal,  State  and 
local  governments,  and  of  the  private  community  to  combat  drug 
abuse.   While  the  task  force  which  prepared  the  White  Paper 
endorsed  the  "lead  agency"  concept,  it  concluded  that  opportunities 
existed  to  more  fully  utilize  the  resources  of  the  U.S.  Customs 
Service  and  the  FBI  within  an  integrated  Federal  law  enforcement 
program.   Further,  the  task  force  recommended  that  the  Federal 
Government  should  take  the  lead  in  mobilizing  the  enormous 
potential  resources  available  in  State  and  local  law  enforcemet)t 
agencies. 

The  most  important  need  for  increased  cooperation  and  coordination 
which  existed  at  the  time  the  White  Paper  was  being  developed 
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involved  the  Drug  Enforcement  Administration  and  the  U.S. 
Customs  Sorvico.   Under  Reorganization  Plan  No.  2  of  197  3,  a 
distinction  is  drawn  between  investigative  and  interdiction 
functions  with  respect  to  narcotics  enforcement.   The  investi- 
gative function  was  given  to  DEA  and  the  interdiction  function 
left  with  the  Customs  Service.   Unfortunately,  the  distinction 
between  interdiction  and  investigation  was  not  made  clear  in  the 
reorganization  plan.   This  ambiguity  led  to  jurisdictional 
disputes  between  the  agencies,  and  an  in4:eragency  rivalry  which 
hampered  supply  reduction  efforts. 

The  most  valuable  contribution  the  White  Paper  made  toward  the 

resolution  of  these  disputes  was  to  focus  the  debate  on  a 

relatively  narrow  set  of  issues,  and  to  point  out  the  considerable 

areas  of  agreement  which  existed  but  which  were  often  overlooked. 

Since  the  White  Paper's  release,  the  working  relationship 

between  DEA  and  the  Customs  Service  has  improved  markedly. 

For  example: 

.  Last  December,  officers  of  the  U.S.  Customs  Service 
and  the  DEA  signed  and  implemented  a  Memorandum  of 
Understanding  which  outlines  operating  guidelines  for 
improving  coordination  between  those  agencies,  thus 
signalling  an  end  to  the  rivalry  which  had  hindered 
Federal  drug  law  enforcement  efforts  for  more  than 
ten  years. 

.  To  respond  to  Customs'  complaint  that  DEA  was  not 
providing  usable   tactical  intelligence  in  sufficient 
quantity,  DEA  established  a  small  unit  within  its 
intelligence  shop  to  work  specifically  on  Customs 
requirements.   In  addition.  Customs  has  made  provisions 
for  assigning  three  intelligence  analysts  to  DEA ' s 
Headquarters  to  ensure  that  DEA  personnel  are  sensitive 
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to  Customs'  intelligence  requirements,  and  that  all 
relevant  information  is  passed,  and  Customs  has 
assigned  personnel  to  the  interagency  El  Paso  Intelligence 
Center.   The  resulting  flow  of  information  from  DEA  to 
Customs  has  increased  sharply  from  a  few  hundred 
specific  items  per  month  at  the  time  the  Memorandum 
of  Understanding  was  signed  to  nearly  one  thousand 
per  month  now. 

.  In  June,  1976,  DEA  and  Customs  agreed  on  a  procedure 
which  permits  Customs  to  debrief  persons  arrested  for 
drug  smuggling  at  the  border  if  DEA  declines  to  do  so. 
This  had  been  a  major  Customs'  complaint. 

Another  example  of  improved  interagency  cooperation  and  fuller 
utilization  of  all  Federal  resources  is  the  Memorandum  of 
Understanding  signed  by  DEA  and  the  Internal  Revenue  Service 
in  July  of  this  year  which  provides  for  the  sharing  of  information 
concerning  suspected  tax  violations  by  major  narcotics  violators. 
It  is  extremely  important  in  our  view  to  focus  on  the  fiscal 
resources  of  narcotics  traffickers,  since  we  know  that  drug 
dealers  do  not  pay  income  taxes  on  the  enormous  profits  they 
make  on  this  criminal  activity.   We  are  hopeful  that  the  new 
DEA-IRS  agreement  will  promote  the  effective  enforcement  of  the 
tax  laws  against  high-level  drug  traffickers  who  are  currently 
violating  the  law  with  impunity. 

rinally,  in  May  of  this  year  the  President  established  two  new 
Cabinet  Committees  --  one  for  drug  law  enforcement  and  the  other 
for  drug  abuse  prevention,  treatment  and  rehabilitation  —  to 
provide  direction  for,  and  coordination  of.  Federal  drug  programs 
and  activities.   Both  of  these  new  Cabinet  committees  and  their 
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.su|)[jorting  work  inq-level     subcomjnittees  are  now  fully  operational 

nnd  extremely  active.   We  are  particularly  impressed  by  the 

skill  and  enthusiasm  shown  by  Attorney  General  Levi  and  DEA 

Administrator  Bensinger  in  launching  the  Cabinet  Committee  on 

Drucj  Law  Enforcement,  and  by  the  tangible  results  of  that  committee's 

woik  which  are  already  apparent. 

Since  many  of  the  most  serious  drugs  of  abuse  originate 
in  foreign  countries,  our  capability  to  deal  with  supplies 
of  drugs  available  in  the  United  States  to  a  large  degree  relies 
u()oti  the  interest  and  capability  of  foreign  governments  to 
control  the  production  and  shipment  of  illicit  drugs.   Recognizing 
this,  the  President  has  spoken  personally  to  Presidents  Echeverria 
of  Mexico  and  Lopez-Michelsen  of  Colombia  and  with  Prime  Minister 
Demirel  of  Turkey  in  an  effort  to  strengthen  cooperation  among 
all  nations  involved  in  the  fight  against  illicit  drug  traffic. 
Further,  at  the  President's  direction,  the  Attorney  General 
has  held  several  meetings  with  his  counterparts  from  Mexico  and 
Peru,  and  the  Secretary  of  State  has  discussed  mutual  narcotics 
control  problems  with  the  leaders  of  several  nations.   The 
President  has  endorsed  the  proposal  of  Mexican  President  Echeverria 
to  establish  a  mechanism  for  formally  exchanging  information  and 
ideas  between  high-level  coordinating  bodies  and  he  has  reaffirmed 
the  Administration's  commitment  to   continuing  to  provide 
cooperative  enforcement  through  U.S.  agents  stationed  overseas, 
technical  and  equipment  assistance  and  formal  training  of  foreign 
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enforcement  officials. 

Drug  Abuse  Budget    *■-•'.   ■-  . 

After  endorsing  the  White  Paper,  the  President  ensured  that  his 

FY  77  budget  request  to  the  Congress  was  consistent  with  its 

major  themes  and  recommendations. 

Specifically,  the  President's  FY  77  budget  requests  additional 

funds  to  implement  all  major  White  Paper  recommendations. 

Additional  resources  are  provided  for: 

,  The  growing  problem  of  amphetamine  and  barbiturate 
abuse.   The  White  Paper  concludes  that  chronic, 
intensive,  and  medically  unsupervised  use  of  amphetamines 
and  barbiturates  ranks  just  behind  heroin  abuse  as 
a  major  social  problem  affecting  several  hundred 
thousand  Americans.   To  respond,  the  budget  requests 
funds  for  treatment  demonstrations  for  abusers  of 
these  substances,  and  provides  20  new  positions 
within  the  Drug  Enforcement  Administration  (DEA) 
for  strengthened  regulatory  and  compliance  activities 
aimed  at  preventing  diversion  of  amphetamines  and 
barbiturates  from  licit  production; 

.  Additional  community  treatment  capacity.   Funds  were 
included  for  the  National  Institute  on  Drug  Abuse  (NIDA) 
to  fund  at  least  7,000  new  community  treatment  slots 
and  to  recover  1,000  lost  to  inflation,  thus  providing 
Federally-supported  community-based  capacity  to  treat 
102,000  individuals  at  one  time.   In  addition,  other 
managerial  actions  to  ensure  greater  utilization  of 
existing  community  mental  health  institutions  for  drug 
users,  and  the  treatment  capacity  of  the  Bureau  of  Prisons, 
the  Veterans  Administration,  and  the  Department  of 
Defense  for  their  specialized  clientele  will  be  maintained; 

.  Better  targeting  of  law  enforcement  efforts  at  high 
level  traffickers.   The  Drug  Enforcement  Administration 
will  add  82  positions  for  improved  intelligence  and 
laboratory  analysis  aimed  at  supporting  the  existing 
investigation  and  enforcement  effort.   In  addition, 
research  will  be  focused  on  improving  our  capability  to 
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monitor  drug  abuse  trends,  and  on  developing  tools 
and  techniques  to  improve  the  productivity  of 
investigators  and  agents; 

Improve  job  opportunities  for  ex-addicts.   Additional 
funds  are  provided  for  a  joint  HEW/Labor  program  to 
investigate  ways  to  provide  employment  opportunities 
for  persons  in  and  completing  treatment,  so  that  the 
distressing  situation  of  returning  to  the  same 
conditions  which  led  to  drug  use  can  be  avoided.   In 
addition,  other  managerial  actions  should  ensure  improved 
application  of  our  vocational  rehabilitation  and  manpower 
training  services  to  drug  users;       ., 

Maximizing  effectiveness  of  border  interdiction  forces. 
A  supplemental  budget  for  the  U.S.  Customs  Service 
has  been  approved  which  provides  for  the  development 
and  procurement  of   a   variety  of  technical  devices 
to  detect  drugs,  for  better  information  on  smuggling, 
for  additional  detector  dogs,  and  for  improving  radar 
coverage  of  aircraft  illegally  penetrating  the  south- 
western United  States. 


All  of  these  increases  (with  the  exception  of  the  new  community 

treatment  capacity)  are  aimed  at:  (1)  improving  the  selectivity 

and  targeting  in  the  use  of  the  current  budget;  or  (2)  the 

more  effective  mobilization,  utilizaton,  and  coordination  of 

resources  already  available  in  the  Federal  Government  which 

can  be  applied  to  the  fight  against  drug  abuse.   Also,  in 

line  with  this  concept  of  utilizing  existing  resources  better 

and  capitalizing  on  opportunities  to  "leverage"  Federal  efforts 

with  those  of  State,  local  and  foreign  governments,  the  budget 

provides  for: 

.  Continued  material  and  technical  support  for  other 
nations  involved  in  the  fight  against  drug  trafficking 
and  for  the  training  for  foreign  narcotics  agents; 

.  Continuation  of  the  DEA  task  force  program  which 
capitalizes  on  joint  Federal  and  local  efforts,  and 
continued  training  and  laboratory  support  for  State 
and  local  officers;  and 
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.    A  major  multi-year   program  within   the  National    Institute 
on    Drug   Abuse    to    evaluate    the   outcome   of   various    types 
of    treatment.  ' 

The    President's    budget    for   FY    1977    requests   more    than    $770   million 

for   an    integrated   program  of   prevention   and   treatment,    as   detailed 

in   the    following   chart, 

DRUG  ABUSE    PREVENTION   BUDGET 
OBLIGATIONS   IN   $  MILLION* 


DEMAND  REDUCTION 

SAODAP 
HEW 

-ADAMHA    (NIDA) 

-Office   of   Education 

-Social   and   Rehabilitation   Service 

-Office   of  Human  Development 
Defense    (Note   2) 
Veterans   Administration 
Justice    (Note    3) 
All   Other 


FY   75 

13.0 

219.7 

4.0 

79.0 

8.8 

6A.5 

34.8 

25.6 

8.2 

457.6 


FY   76 

0.0 

232.0 

2.0 

88.0 

8.8 

58.7 

36.7 

24.0 

9.9 

460.1 


FY   77 

0.0 

248.2 

0.0 

94.0 

9.4 

56.0 

38.0 

21  .9 

10.5 

478.0 


SUPPLY  REDUCTION 


Justice 

-Drug  Enforcement  Administration 

135.7 

155.0 

161.1 

-LEAA  and  other  Justice 

38.5 

43.8 

40.7 

Treasury 

-Customs 

38.4 

46.3 

44.3 

-IRS 

13.2 

13.2 

13.2 

State  (Note  4) 

32.0 

30.9 

34.0 

Other 

1.9 

2.1 

2.1 

•  ' 

259.7 

291.3 

295.4 

*NOTES 


717.3 


751.4 


773.4 


1.  All  figures  adjusted  from  the  FY  1977  budget  documents  to  reflect  supfile- 
mental  requests  and  Congressional  action,  and  to  eliminate  the  "douhK' 
counting"  of  drug  abuse  education,  prevention  and  research  activities  by 
the  Department  of  Justice. 

2.  Includes  obligations  for  treatment  of  alcohol  abuse. 

3.  Includes  only  Bureau  of  Prisons  and  LEAA:  does  not  Include  DEA  spend  Liin  on 
prevention  and  education  which  is  included  in  the  total  DEA  number  below. 

4.  Obligations  during  the  July  through  September  1976  "transition  quarter"  will 

be  approximately  one  fourth  of  the  annual  rate  for  all  of  these  acconnls  fxi  i]il 
the  State  Department's  obligations  for  international  narcotics  .issi  sL;iik  f . 
TQ  obligations  for  this  item  could  reach  $15.6  million  because  of  i  l.irc.i- 
carry-over  from  FY  1976. 
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The  Remaining  Agenda 

It  should  be  clear  from  this  discussion  that  we  believe  that  a 
great  deal  of  progress  has  been  made  over  the  past  15  months  in 
revitalizing  and  refocusing  the  Federal  drug  abuse  program  and 
putting  it  on  a  sound  basis. 

But  there  is  more  we  are  trying  to  do:   Federal  drug  enforcement 
efforts  can  still  be  more  narrowly  focused  on  high  level,  inter- 
state and  international  traffickers;  our  narcotics  intelligence 
system  --  despite  progress  in  the  past  year  --  is  still  weak; 
the  new  IRS  program  aimed  at  drug  traffickers  who  violate  tax 
laws  has  yet  to  prove  itself  effective;  the  potential  contribution 
of  the  FBI  and  the  U.S.  Customs  Service  has  yet  to  be  fully 
realized;  and  we  can  still  do  much  more  to  develop  a  stronger 
interface  between  Federal  regulatory  and  compliance  officials 
and  their  local  counterparts. 


However,  these  are  all  problems  of  intra-  or  inter-  agency  management , 
not  of  structure  or  statute.   We  are  convinced  that  the  necessary 
organizational  entities  and  interagency  mechanisms  are  already 
in  place  to  deal  with  these  problems,  and  we  assure  you  that  we 
will  closely  monitor  progress  toward  more  coordinated,  effective 
performance.   We  strongly  believe  that  any  further  organizational 
changes  mandated  by  law  are  not  only  unnecessary,  but  most  likely 
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would  be  disruptive.   This  is  not  the  time  for  further  delay 
and  introspection  concerning  organizational  structures;  it  is 
time  to  work  day-by-day  to  do  the  job  better. 

What  we  need  is  for  Congress  to  pass 

the  legislation  which  the  President  proposed  in  his  April  27 
Special  Message  on  Drug  Abuse.   This  legislation  is  aimed  at 
improving  our  ability  to  put  major  traffickers  in  prison  and  at 
closing  loopholes  in  the  law  which  allow  too  many  traffickers  to 
retain  the  profits  from  their  evil  trade. 

It  has  become  all  too  clear  that  gathering  sufficient  evidence 
to  prosecute  a  trafficker  does  not  guarantee  his  or  her 
immobilization.   An  indicted  trafficker  may  be  operating  in  a 
foreign  country,  out  of  reach  of  effective  prosecution  and 
sentencing.   Even  in  the  United  States,  indictment  and  arrest 
do  not  guarantee  immobilization;  these  events  merely  begin  a 
long  criminal  justice  process  during  most  of  which  the  trafficker 
is  now  free  to  continue  operating.   At  the  end  of  this  process, 
incarceration  may  be  relatively  short.   This  failure  to  immobilize 
traffickers  against  whom  a  substantial  case  has  been  developed  is 
very  costly  --  costly  in  terms  of  wasted  investigative  resources 
and  lowered  morale,  costly  in  terms  of  weakening  the  deterrent 
value  of  the  law,  and  costly  in  terms  of  reduced  public  trust  in 
the  criminal  justice  system. 
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Now  that  Federal  law  enforcement  agencies  are  demonstrating  the 

ability  to  shift  their  focus  to  high  level  violators,  we  must 

make  the  significant  changes  in  the  way  the  criminal  justice 

system  handles  major  traffickers  after  arrest  to  capitalize 

on  this  progress.   Accordingly,  the  President  has  proposed 

legislation  which  will,  among  other  things: 

.  Require  minimum  mandatory  prison  sentences  for  persons 
convicted  of  high-level  trafficking  in  heroin  and 
similar  narcotic  drugs; 

.  Enable  judges  to  deny  bail  in  the  absence  of  compelling 
circumstances  for  certain  categories  of  notorious 
defendants ; 

.  Raise  the  value  of  property  used  to  smuggle  drugs 
which  can  be  seized  by  administrative,  as  opposed  to 
judicial,  action  (from  $2,500  to  $10,000),  and, 
extend  this  forfeiture  provision  to  include  cash  or 
other  personal  property  found  in  the  possession  of  a 
narcotics  violator. 

These  proposals  are  now  before  the  Senate  in  the  form  of  S.3411 
and  S.3645.*   These  bills  should  receive  bi-partisan  support  and 
swift  Congressional  passage.    Anything  this  subcommittee  can 
do  to  ensure  such  prompt  passage  will  represent  a  major  contribution 
to  the  national  anti-narcotic  effort. 

Thank  you  for  this  opportunity  to  present  our  views  on  this  vital 
issue.   We  hope  that  these  remarks  are  helpful. 


In  addition,  we  urge  prompt  passage  of  S.1266,  the  implementing 
legislation  for  the  1971  Convention  on  Psychotropic  Substances, 
which  the  President  also  called  for  in  his  Special  Message. 
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COMMITTEE  ON  THE  JUDICIARY 

SUBCOMMITTEE  ON 

ADMINISTRATIVE  PRACTICE  AND  PROCEDURE 

(PUHSUAMT  TO  SEC.  1.  ■.  RES.  R.  HTX  CONOnCSS) 

WASHINGTON.  D.C.     20510 


August  9,  1976 


Peter  B.  Bensinger 

Administrator 

Drug  Enforcement  Administration 

U.S.  Department  of  Justice 

Washington,  DC   20  537 

Dear  Mr.  Bensinger: 

Thank  you  for  your  note  of  July  29,  and  the  attached  editorial 
from  the  Washington  Star,  concerning  S.  3411,  the  Narcotic 
Sentencing  and  Seizure  Act  of  1976.   I  agree  with  the  basic 
thrust  of  the  legislation,  particularly  the  imposition  of 
mandatory  minimum  sentences  for  the  convicted  heroin 
pusher  (a  bill  I  introduced  earlier  this  session,  S.  2698, 
would  also  provide  for  a  mandatory  minimum  in  like  cases.) 
The  problems  of  crime  and  drug  abuse  must  be  dealt  with 
forcefully  and  this  bill  is  generally  a  sensible  statutoi 
response  to  the  major  problem  of  hard  drug  trafficking, 


)ry 


I  have  been  following  the  hearings  on  the  bill  before  the 
Subcommittee  to  Investigate  Juvenile  Delinquency  with  keen 
interest.   In  addition.  Ken  Feinberg  of  my  staff  has  reported 
to  me  on  the  worthwhile  and  informative  meeting  he  had  with 
you  a  few  weeks  ago  at  which  time  the  details  of  the  legislation 
were  discussed. 

I  trust  that  S.  3411  will  soon  be  reported  favorably  out  of 
the  subcommittee.   At  that  time  I  will  make  every  effort  to  see 
tjlat  the  bill  is  reported  quickly  to  the  Senate  floor.   As 
you  are  no  doubt  aware,  there  is  little  time  for  Senate  action 
remaining  this  session  and  I  urge  you  to  contact  the  Chairman 
of  the  Senate  Judiciary  Committee  concerning  a  schedule  for 
consideration  of  the  measure. 

/       r 

If  I  can  be  of  any  further  assistance  in  th 
do  not  hesitate  to  contact  me 


Sine 


n   thjis  jn^tter  ,  fplease         , 


T-J  *         , 

Edward  M.  Kennedy 
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Drug  Ablsk  Levels  Said  To  Be  "Plateauing,"  DEA  and  IRS  Agree  to  Revive 

Tax  Enforcement  Program 

After  two  years  of  sharp  increases  levels  of  abuse  of  heroin  and  other  illicit  drugs 
have  now  begun  to  "stabilize",  according  to  Dr.  Robert  L.  DuPont,  director  of  the 
National  Institute  on  Drug  Abuse. 

DuPont's  assessment  was  offered  during  testimony  on  August  5  before  the  Senate 
Subcommittee  to  Investigate  Juvenile  Delinquency.  The  Subcommittee  is  holding 
hearings  on  the  Administration's  proposed  Narcotics  Seizure  and  Sentencing  Act  (S. 
3411 ),  the  follow-up  measure  to  the  President's  recent  drug  abuse  message. 

After  again  disclaiming  the  false  optimism  of  the  1972-73  heroin  abuse  downturn, 
and  recounting  the  subsequent  rise  in  addiction  during  1974-75,  DuPont  reported 
that  since  the  end  of  last  year  there  has  been  a  "plateauing  '  of  heroin  overdose 
deaths. 

With  regard  to  other  drugs  of  abuse,  DuPont  detected  "some  indication  that  levels 
of  use  for  most  drugs  are  beginning  to  stabilize."  For  example,  the  annual  study  con- 
ducted by  the  San  Mateo  California  County  School  Department  showed  increasing 
levels  of  abuse  from  1968  through  1974,  but  it  has  registered  a  "plateauing"  so  far 
this  year.  "However,"  DuPont  added,  "it  is  important  to  point  out  that  this  plateau 
is  at  rather  high  levels  of  use." 

The  change  in  patterns  of  drug  abuse  has  been  swift.  As  recently  as  July  19,  the 
Senate  Permanent  Subcommittee  on  Investigations  issued  a  report,  based  on  hearings 
held  in  1975,  which  quoted  DuPont  as  saying,  "The  trend  is  now  for  a  worsening 
situation  in  heroin  abuse.   .   .   ." 

The  Investigations  Subcommittee  itself  advised  that,  "The  number  of  drug  addicts 
continues  to  increase  at  a  rapid  rate.  .  .  ."  (This  report,  entitled  Federal  Narcotics 
Enforcement,  No.  94-1038,  is  excerpted  in  Congressional  Record  7/19/76,  pps.  S 
11767-72.) 

tax  enforcement 

One  of  the  most  noteworthy  items  in  the  Juvenile  Delinquency  Subcommittee's 
hearings  was  the  revelation  by  chairman  Senator  Birch  Bayh  that  the  Narcotic  Tax 
Traffickers  Program  is  to  be  revived. 

Bayh  reported  that  "coincidentally,  the  day  before  our  first  hearing  on  the  President's 
drug  message,"  (July  27),  the  Administrator  of  the  Drug  Enforcement  Administration 
and  the  Commissioner  of  the  Internal  Revenue  Service  signed  a  memorandum  of  un- 
derstanding to  reestablish  the  tax  enforcement  program. 

Begun  in  1971,  the  program  to  tax  narcotics  merchants  was  judged  "extremely 
successful"  in  its  first  18  months,  according  to  Bayh.  But  in  1973  the  program  was 
muffied  by  IRS  Commissioner  Donald  C.  Alexander,  who  generally  tries  to  keep  the 
tax  agency  out  of  criminal  law  enforcement. 

While  Bayh  adopted  a  "wait  and  see"  attitude.  Rep.  Charles  A.  Vanik,  chairman 
of  the  House  Ways  and  Means  Oversight  Subcommittee,  said  the  DEA/IRS  agreement 
is  "woefully  inadequate"  and  "will  have  no  punch  behind  it."  Vanik  said  his  recent 
inquiries  at  IRS  confirm  "that  the  IRS-DEA  agreement  will  bring  no  change  in  the 
IRS  approach." 

In  contrast,  Alexander  stated  that  the  agreement  has  already  resulted  in  DEA's 
sending  to  IRS  a  list  of  approximately  200  "high-level  traffickers  and  financiers"  who 
will  be  investigated  jointly  by  field  personnel  of  the  two  agencies. 

legislation  debated 

DEA  chief  Peter  B.  Bensinger  stressed  the  need  for  the  Administration  bill's  mandato- 
ry minimum  three-year  sentences  and  bail  denial  provisions  as  a  antidote  to  the  current 
"absence  of  a  strong  penal  sanction  against  traffickers.   ..." 

Under  the  present  system,  "for  every  ten  drug  law  violators  arrested,  five  offenders 
are  back  on  the  streets  after  apprehension  and  are  committing  various  crimes  before 
their  trial,"  according  to  Bensinger 

Bayh  promised  that  his  subcommittee  will  report  a  major  drug  bill  this  year.  But 
he  critized  the  President's  bill  for  failing  to  focus  "on  the  financier,  importer  or 
organized  criminal  leader  who  controls  drug  traffic." 

To  help  insure  that  Federal  enforcement  concentrates  on  the  kingpins,  Bayh  said 
his  panel  will  consider  restricting  Federal  drug  control  jurisdiction  to  major  interstate 
and  international  cases. 

He  said  his  bill  will  recommend  decriminalization  of  marijuana  possession  so  that 
the  $600  million  spent  annually  to  prosecute  marijuana  cases  will  be  diverted  to  more 
serious  cases. 
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Bayh  added  that  his  bill  will  shun  the  "denial  of  basic  rights"  inherent  in  the 
Administration's  bail  proposals.  Instead,  Bayh  said  he  may  recommend  a  sharp  stiffening 
of  penalties  for  bail  jumping. 

For  information,  contact  the  Juvenile  Delinquency  Subcommittee,  Senate  Judiciary 
Committee,  A  504,  Washington,  D.C.  20510.  The  Permanent  Investigations  Subcommit- 
tee held  related  hearings  m  August  on  Federal  narcotics  enforcement  (contact  c/o 
Senate  Government  Operations  Committee,  163  Russell,  Washington,  D.C.  20510). 


[From  the  Narcotic  Drug  Reporter,  August-September  1976] 

Narcotics  Sentencing  and  Seizure  Act  of   1976 

Robert  DuPont,  Director  of  the  National  Institute  on  Drug  Abuse,  told  a  Senate 
subcommittee  of  his  concerns  that  the  administration's  proposed  Narcotics  Sentencing 
and  Seizure  Act  of  1976  (S.3411)  would  subject  methadone  clients  to  mandatory 
minimum  sentences  for  giving  away  or  selling  part  of  a  take-home  dose.  The  act 
calls  for  mandatory  minimum  sentences  of  3  years  for  a  first-offense  opiate  sale  and 
6  years  for  subsequent  offenses  and  would  deny  parole  or  probation  to  anyone  con- 
victed. An  exception  would  be  made  only  if  a  defendant  was:  under  the  age  of  18; 
under  unusual  or  substantial  duress;  an  accomplice  whose  role  in  the  crime  was  minor; 
or  suffered  impaired  mental  capacity.  "These  mitigating  factors,"  said  DuPont,  "may 
not  be  sufficiently  specific  to  the  realities  of  the  drug  environment  to  protect  against 
the  inappropriate  imposition  of  minimum  mandatory  sentences  on  individuals  other 
than  traffickers." 

DuPont  suggested  changing  the  bill  in  order  to  bring  it  more  in  line  with  the  recom- 
mendations of  the  Domestic  Council's  White  Paper  on  Drug  Abuse,  which  called 
for  the  targeting  of  efforts  on  major  trafficking  organizations  rather  than  upon  drug 
users.  The  bill  could  be  improved,  he  said,  by  exempting  drug  addicts,  drug  treatment 
patients,  or  first  offenders  from  the  mandatory  minimum  penalties. 

The  NIDA  Director  said  his  personal  communications  with  Drug  Enforcement  Ad- 
ministrator Peter  Bensinger,  however,  had  convinced  him  that  the  Justice  Department's 
intent  would  not  be  to  prosecute  "street  heroin  addicts  selling  a  dose  or  two  of 
heroin."  But  these  assurances  failed  to  convince  Senator  Birch  Bayh  (D-IN),  whose 
Subcommittee  To  Investigate  Juvenile  Delinquency  held  the  July  28  and  August  5 
hearings.  Bayh  told  DuPont  that  a  DEA  offer  to  write  administrative  guidelines  that 
would  respond  to  this  specific  issue  seemed  "a  dangerously  weak  safeguard  when 
enactment  of  criminal  law  is  involved." 

In  his  opening  remarks,  Bayh  leveled  criticism  against  title  11,  which  would  authorize 
judges  to  deny  bail  to  almost  anyone  arrested  for  a  drug  offense.  He  noted  that 
many  of  the  Americans  arrested  on  drug  charges  and  now  in  Mexican  jails  were 
the  victims  of  this  type  of  preventive  detention.  "It  is  ironic,"  he  said,  "that  the 
White  House  is  recommending  a  similar  denial  of  basic  rights  for  suspected  citizens 
and  nonresident  aliens."  The  Senator  called  for  tough  mandatory  penalties  for  the 
"kingpins"  of  drug  trafficking,  a  provision  he  said  was  lacking  in  President  Ford's 
proposal. 

Nonetheless,  the  tesfimony  heard  by  the  subcommittee  was  generally  in  strong  favor 
of  the  legislation.  Despite  his  concerns,  DuPont  said,  "I  wholeheartedly  support  the 
President's  bill.  ...  It  has  many  features  which  commend  it  for  prompt,  positive  ac- 
tion." None  of  the  other  witnesses  expressed  substantive  reservations  about  the  bill. 
Bensinger  strongly  urged  Senate  approval,  telling  Bayh  that  "in  1975,  of  the  Federal 
offenders  who  were  convicted  of  distributing  or  selling  narcotics,  over  one-half  of 
them  were  either  back  on  the  streets  immediately,  or  were  eligible  to  go  back  on 
the  streets  within  a  year." 

Assistant  Treasury  Secretary  David  Macdonald,  and  Customs  Commissioner,  Vernon 
Acree  also  urged  passage  of  S.  3411,  which  had  been  introduced  May  11  by  Senator 
Roman  L.  Hruska  (R-NB)  at  the  administration's  request.  Its  other  provisions  would 
require  forfeiture  of  property  used  or  intended  for  use  in  illegal  drug  transactions; 
authorize  Customs  officials  to  search  suspects  for  unreported  money;  and  require  small, 
privately  owned  vessels  to  immediately  report  their  arrival  into  the  country. 

For  more  information,  contact  the  subcommittee  at  room  A504,  119  D  Street  NE., 
Washington,  DC.  20510;  (202)  224-2951. 

(Ed.  Note:  The  remainder  of  appendix  material  — Part  2  through  Part  7  may  be  found 
in  Volume  I— Supplement.  Additional  testimony  and  related  material  for  the  hearings 
of  July  28  and  August  5,  1976  may  be  found  in  Volume  II.) 
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